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In the Matter of the Adoption of } O
Rules to Implement Substitute Senate ) Case No. 10-1010-TP-ORD
Bill 162. )

MEMORANDUM CONTRA APPLICATIONS FOR REHEARING
BY
MEMBERS OF OHIOANS PROTECTING TELEPHONE CONSUMERS

L INTRODUCTION

The undersigned members of Ohioans Protecting Telephone Consumers
(“OPTC”)! submit this Memorandum Contra the Applications for Rehearing filed by the
AT&T Entities (“AT&T”) and by the Ohio Telecom Association (“OTA”). Both
applications for rehearing should be denied in their entirety.’

There is some overlap between the two Applications for Rehearing, so this
Memorandum Contra will be organized according to the specific rules adopted in the
Opinion and Order (“O&0”) issued by the Public Utilities Commission of Ohio
(“Commission” or “PUCQO”) in this proceeding on October 27, 2010, as to which AT&T
and OTA have applied for rehearing. The O&O set forth rules regarding the
implementation of Substitute Senate Bill 162 (“Sub. S.B. 162”), which became effective
on September 13, 2010. The O&O addressed the draft rules submitted by PUCO staff in

an Entry dated July 29, 2010.

! OPTC is an alliance of consumer, legal and low-income advocates that united to ensure that consumer
protections were contained in Sub. 8.B. 162, and continue that advocacy for the niles implementing the
new law,

2 OPTC files this Memorandum Contra pursuant to Ohio Adm. Code 4901-1-35(B).
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II. ARGUMENT

A. Rule 4901:1-6-14 -- definition of residential BLES®

Both AT&T and OTA reargue the points in their comments and reply comments
that “in the case of residential service, the presence of two or more lines precludes either
one from being BLES, by definition.™ Neither adds anything significant to their prior
comments, other than reference to “the Commission’s erroneous conclusion. ...

The Commission adequately addressed this issue in the O&O, stating,

[Wle do not accept AT&T’s interpretation with respect to the word

“single” foreclosing 2 BLES customer from having a second line. Rather,

we agree with OPTC that, for purposes of the definition of BLES in

Section 4927.01(A)(1), Revised Code, residential access and usage of

services “over a single line” does not preclude a customer from having a

second non-BLES line, as long as such service “is not part of a bundle or

package of services.” In other words, the first residential line can still be

BLES, even if a customer purchases other a la carte services or features,

including a second line.®
The point is that a customer can have only one BLES line; the fact that the customer also
subscribes to a second line does not make that first line non-BLES.

The fact that “AT&T has been planning for the implementation of the new law

and believed it to be very clear under the Act that in no circumstance does any line on a

multi-line residential account qualify as a BLES line”” does not demonstrate error on the

3 AT&T Allegation of Error 1; OTA Allegation of Exror 1.

* AT&T Memorandum in Support of Application for Rehearing (“AT&T Memo™) at 4-5, citing AT&T
Initial Comments at 13; see also Memorandum in Support of the Application of the Ohio Telecom
Agsociation for Rehearing (“OTA Memo™) at 3.

3 AT&T Memo at 7.
8 O&O ai 20.
T AT&T Memo at 7.



Commission’s part.* AT&T's and OTA’s application for rehearing on this issue should
be denied.

B. Rules 4901:1-6-14(1), (J) — BLES late payment charges, installation
and reconnection fees’

AT&T and OTA object to the rules that limit BLES late payment charges,
installation and reconnection fees. Here again, AT&T and OTA refer only to their
comments and reply comments, and add nothing new.”® And here again, their arguments
are refuted by the Commission’s finding:

Section 4927.12, Revised Code, gives the Commission the authority to

prescribe by rule the manner in which the terms and conditions for

BLES and for installation and reconnection fees shall be tariffed.

Given the lengths that the law goes to in protecting BLES rates, it would

make no sense, in our view, to have no pricing parameters around BLES

fees which could easily put BLES out of reach for some customers.

Moreover, we do not find compelling AT&T's argument as to the

unfairness of applying this restriction only on the ILECs, since the law
only places the requirement to provide BLES on the ILECs."

ATE&T creates a straw man with its argument that “[u]nderlying the adopted
restriction might be the presumption that because there is no mechanism to increase the
charges at issue, they cannot be increased and must be capped at the rates in effect on the
effective date of the Act.”” AT&T analogizes to the fact that there is no mechanism in
Sub. S.B. 162 for increasing toll charges, but “no one would argue that because there is

no mechanism to increase those rates, they must, therefore, be capped at September 13,

* Neither do the “operational issues” identified by AT&T. Id.

’ AT&T Allegation of Error 2 and 3; OTA Allepation of Error 1.
10 AT&T Memo at 8-9, 9-10; OTA Memo at 3, 4.

" 0&O at 21 (emphasis added).

2 AT&T Memo at | (referring to Sub. S.B. 162 as “the Act”).



2010 levels.”” This reasoning appears nowhere in the O&0. AT&T’s argument ignores
the direct and intimate connection between BLES and these fees; as the Commission
stated, “[I]t would make no sense to have no pricing parameters around BLES fees which
could easily put BLES out of reach for some customers.”*

AT&T’s and OTA’s application for rehearing on this issue should be denied.

C. Rule 4901:1-15(A) - telephone directory scope and content'

AT&T and OTA object to this rule’s requirements for the format and content of
phonebooks. Again, AT&T and OTA merely refer to their comments.'® In this instance,
however, the Commission did not address these specifics in the O&O, other than the
requirement to offer BLES customers the option of a printed directory.” With regard to
that issue, the Commission stated,

Section 4927.01(A)(1), Revised Code, mandates that BLES includes the

provision of a telephone directory “in any reasonable format.” The

Comimission acknowledges that the law does not expressly require a

printed directory. We further recognize that the time may come in the

very near future that a printed directory may become completely obsolete,

but, given the current state of broadband access and subscribership in Ohio

at this time, we determine that, for BLES customers, “reasonable format”

must include the option, at a customer's request, to have a printed

directory.'®
Neither AT&T nor OTA directly addresses this reasonable conclusion.

With regard to the other required content for directories, OPTC stated, in reply

comments, that “the requirement in paragraph (A) that directories include all published

YHd

" 0&0 at 21.

5 AT&T Allegation of Error 4; OTA Allegation of Error 2.
8 AT&T Memo at 11-12; OTA Memo at 4.

17 See O&KO at 22-23.
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numbers and information regarding emergency services and operator access furthers
public safety and welfare. It is disappointing that the companies object to providing this
information.”" It is even more disappointing that the telephone companies are so
unconcerned with the public safety and welfare that they feel compelled to challenge this
requirement on rehearing. The rule adopted by the Commission was reasonable, and
AT&T’s and OTA’s application for rehearing on this rule should be denied.®

D.  Rule 4901:1-6-16 — “impracticable” disclosures™

OTA argues that this rule should contain blanket exemptions for disclosures that
are impracticable.” Notably, OTA did not argue this point in its initial or reply
comments.

As OPTC stated in reply comments, in response to this argument as raised by
CBT:

CBT argues that the rules should globally limit requirements against “an

unfair or deceptive act or practice ... to those that are practicable in a

given communication.” CBT, however, ignores the fact that the limitation

was included in the legislation as originally introduced, but was removed.

The General Assembly replaced the limitation with a provision that says

the Commission “may prescribe, by rule, a ... review process to determine

when disclosing such information is not practicable....” CBT’s proposal
is thus directly contrary to legislative intent.”

¥ OPTC Reply Comments at 29.

¥ Tt is noteworthy that in its application for rehearing in this proceeding AT&T contended that the
Commission “failed to justify its Order, as required by R. C. § 4903,09” (AT&T Memo at 12, 17) yet just
four days later in another proceeding AT&T argued that R.C. 4903.09 applies only in those proceedings in
which a hearing is held. In the Mauer of the Application of The Okio Bell Telephone Company dib/a ATET
Ohio for a Commission Determination Pursuan{ to Ohio Revised Code Section 4927, 12(C)(3), Case No.
10-1412-TP-BLS, AT&T Memorandum Contra (November 30, 2010) at 1-3.

2 QTA Allegation of Error 3. AT&T does not include a similar aflegation in its Application for Rehearing.
2 OTA Mema at 4-5;
= OPTC Reply Comments at 4 (footnotes omitted).



Just as CBT’s proposal was contrary to legislative intent, so is OTA’s argument on
rehearing. OTA’s application for rehearing on this point should be denied.
E. Rule 4901:1-6-31(F) and (G) — emergency operations requirements™
AT&T and OTA object to the requirements of this rule regarding emergency
plans.® In the O&Q, the Commission ruled that these provisions were necessary:
We ... deny the companies’ request to eliminate the requirement for
companies to develop and implement emergency plans. The Commission
believes that this requirement is necessary for the protection, welfare, and
safety of the public, and fulfills requirements of the Ohio Homeland

Security Strategic Plan, as well as federal Homeland Security
requirements.”

AT&T creates another straw man, by asserting that the “protection, welfare and safety of
the public” test applies only “when the Commission attempts to exercise authority that
the federal government gives it over VoIP and new services under R. C. § 4927.03(A).”¥
In this situation, the Commission was nof applying the test for whether it should exercise
authority over VoIP and new services; instead the Commission was attempting to
maintain public safety. AT&T also condemns what it calls the Commission’s “vague
reference” to state and federal Homeland Security directives and plans.® AT&T’s
insouciance regarding these issues — apparently in its disdain for any state regulation,
even that designed to protect public safety — is a fundamental reason for the need for this

particular regulation to protect the public.

AT&T’s and OTA’s applications for rehearing of this rule should be denied.

* AT&T Allegation of Error 6; OTA Allegation of Error 4.
B AT&T Memo at 15-17; OTA Memo at 5.

* 0&0 at 37.

7 AT&T Memo at 16,
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F. Rule 4901:1-6-33 — excess construction charges®

OTA’s initial comments simply opposed the adoption of this rule.* In reply
comments, OTA opposed OPTC’s suggestions on the rule. Now, however, OTA
“proposes” changes to the rule, without arguing that the Commission erred in adopting
the rule.” Indeed, OTA merely proposes those changes, and does not even argue that
without those changes the rule is unlawful or unreasonable, as required by R.C. 4903.10
for applications for rehearing.*

OTA'’s suggestion that the change should be made “in order to avoid any negative
inferences™ is clearly insufficient to justify the change. Indeed, the rule’s directive that
“[a]n ILEC may not charge an applicant for any excess construction charges for BLES
unless provisions for such charges are set forth in the company’s tariff and approved by
the commission” is clear, straightforward and leaves no room for doubt that customers
cannot be subject to charges for excess construction that are not in a Commission-
approved tariff. The Commission should deny OTA’s application for rehearing of this

rule.

II. CONCLUSION
For the reasons set forth herein, the applications for rehearing by AT&T and OTA

should be denied.

¥ OTA Allegation of Error 5. AT&T does not include a similar allegation in its Application for Rehearing,
* OTA Comments at 8.

! OTA Reply Comments at 8.

2 OTA Memo at 5.

3 See OTA Allegation of Error 5; OTA Memo at 5.

% OTA Memo at 5.



Respectfully submitted,
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