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^ ^ BEFORE * % ' \ ^ 
THE PUBLIC UmiTIES COMMISSION OF OfflO ' <$ ^ '^ 

Gas Supply, Inc. for Certification as a ) Case No. 02-1683-GA-CRS ^ ^ Q 
In the Matter of Application of Interstate ) ' / (/r\ 

Retail Natural Gas Supplier. ) 

JOINT REPLY TO IGS' MEMORANDUM CONTRA THE 
MOTION TO CEASE AND DESIST AND MOTION FOR SANCTIONS 

BY 
THE OFFICE OF THE OfflO CONSUMERS' COUNSEL, 

NORTHEAST OfflO PUBLIC ENERGY COUNCIL, BORDER ENERGY, INC, 
STAND ENERGY CORPORATION AND DELTA ENERGY, LLC 

L INTRODUCTION AND STATEMENT OF FACT 

The Office of the Ohio Consumers' Counsel ("OCC"), tiie Northeast Ohio Public 

Energy Council ("NOPEC"), Border Energy, Inc. ("Border"), Stand Energy Corporation 

("Stand") and Delta Energy, LLC ("Delta") (hereinafter togetfier "Joint Movants") hereby 

reply ("Joint Reply") to the IGS' "Memo Contra Motion to Order Interstate Gas Supply 

("IGS") to Cease and Desist and Motion for Sanctions" ("Memo Contra").' The Memo 

Contra was filed on October 14,2010. The Joint Movants incorporate the facts as stated 

in their Motion to Cease and Desist and Motion for Sanctions ("Motions") filed on 

September 28, 2010. 

^ Pursuant to Ohio Adm. Code 4901-1-12(B)(2), the OCC has seven (7) days to fUe its Reply. Because the 
Commission has not issued an Entry authorizing electronic service, and because the OCC was served the 
Memo Contra by mail, pursuant to Ohio Adm. Code 4901-1-07(6) an additional three days shall be added 
to the prescribed period of time. 
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IL ARGUMENT 

A. The Commission Should Issue An Order In this Case. 

IGS addresses the elements that Joint Movants cited as support for the granting of 

their motions. First, IGS contends that it will likely succeed on the merits, and so claims 

it should not be made to cease and desist in the use of the Columbia name. In support of 

its contention, IGS cites to a number of instances in which the Commission has issued 

certificates in the applicant's legal name without listing trade names,̂  or where the 

Commission did not issue a new certificate following a Notice of Material change for 

nine months.'* But in each of the cases cited by IGS there was no opposition to the 

certificate applications or the notice of material change. The issue for the Commission is 

whether the level of opposition to the IGS name change distinguishes this case from tiie 

other cases IGS relies upon. 

The level of opposition to the IGS proposal is significant, as evidenced by the 

pleadings currentiy pending before the Commission: seven (7) Motions to Intervene,̂  

three (3) Motions for an Evidentiary Hearing, one (1) Request for a Rulemaking, two (2) 

Motions to Compel Discovery,̂  one (1) Motion to Cease and Desist and one (1) Motion 

for Sanctions,̂  all opposing the name change. 

^ Memo ConUa at 9-11. 

^ Memo Contra at 10, footnote 21. 

* Memo Contra at 10, footnote 22. 

^ Motions to Intervene: OCC (August 20, 2010), Border (August 31, 2010), NOPEC (August 31, 2010), 
Stand (September 7, 2010), Retail Energy Supply Association ("RESA") (September 7, 2010), Delta 
(September 15,2010) and Ohio Farm Bureau Federation ("OFBF') (October 5,2010). 

^ OCC (September 178,2010) and NOPEC (September 29, 2010). 

^ OCC, NOPEC, Border, Stand, and Delta (September 28, 2010). 



B. The Status of the IGS Certificate Should Be Decided. 

The certification issue can be boiled down to whether IGS has a lawful certificate 

entitling IGS to market competitive retail natural gas services using the trade name 

Columbia Retail Energy. IGS states that it does.̂  The Joint Movants claim that IGS has 

no such certificate, and thus no right to market its services using the Columbia Retail 

Energy trade name. Both sides have expended significant resources to present their 

cases to the Commission. 

IGS relies on its argument that its certificate was automatically-approved. IGS 

stated: 

* * * the rules that relate to certification timing would apply. 
O.A.C. 4901:l-27-06(A) provides "If the commission does not act 
upon an application within thirty days of the filing date, the 
application shall be deemed automatically approved pursuant to 
section 4929.20 of the Revised Code on the thirty-first day after 
the official filing date."^^ 

That argument has been refuted by the Joint Movants. Joint Movants contend that R.C. 

4929.20 states that a certification or renewal certification shall be deemed approved if not 

acted upon within 30 days of filing. However, this is not a certification or renewal 

certification case. 

The IGS argument that its Notice of Material Change was automatically approved 

is wrong because this is not a certification or a certification renewal case. Both Ohio 

Adm. Code 4901:1-27-06 (Application Approval or Denial) and Ohio Adm. Code 

4901:1-27-09 (Certification Renewal) includes provisions that establish a 30-day 

automatic approval process. However, Ohio Adm. Code 4901-1-29-10 (Material 

^ IGS Memo Confra at 9-11. 

^Motions at 5-8. 

^̂  Memo Contra at 11 (emphasis omitted). 



Changes in Business) — the provision under review in this case — does not include the 

same 30-day automatic approval provision. These are rather straightforward arguments 

that the Commission is in a position to resolve without further delay. 

C. Further Delay Can Lead To Consumer Confusion And Irreparable 
Harm. 

The Commission needs to mle in this case to prevent any further irreparable 

consumer harm from IGS' use of the Columbia Retail Energy trade name. IGS makes the 

unsubstantiated argument that customers will not be misled to betieve that Columbia 

Retail Energy is related to Columbia Gas of Ohio because of the clear and conspicuous 

disclaimers on all marketing materials.'̂  However, Joint Movants do not reach their 

10 

conclusions through specitiative leaps as IGS contends. The fact is that IGS has spent 

the past 21 years building its brand: "by serving its customers honestiy and reliably."' It 

is interesting to note that IGS is fighting for the right to use the Columbia Retail Energy 

trade name only in the Columbia service territory.'"* This break from the branded and 

well recognized IGS name certainly should not be done without careful consideration as 

to how marketing materials using the Columbia Retail Energy trade name in conjunction 

with the highly recognizable Columbia logo will be received by consumers. 

Joint Movants contend that IGS' decision was made solely to expand market 

share through unfair, misleading and deceptive marketing practices which are specifically 

'̂  Memo Contra at 13-14. 

^̂  Memo Contra at 13. 

^̂  Memo Contra at I. 

*̂ See IGS marketing materials sent to consumers in Dominion East Ohio Territory attached hereto as 
Exhibit A. 



disallowed by Commission mles.'^ IGS' use of the Columbia Retail Energy trade name 

and Columbia logo impacts the fundamental concept of a competitive Choice market in 

Columbia's service territory. Therefore, the Commission needs to decide this case as 

soon as practicable in order to prevent consumers from being harmed by this marketing 

ploy. 

D. IGS Wai Not Be Harmed By A Cease And Desist Order. 

IGS states that it would be substantially harmed if the Motion to Cease and Etesist 

were to be granted. IGS states: 

As the Objecting Parties know, marketing to customers 
before the gas season is very important for natural gas 
suppliers and preventing IGS from doing so will cause 
great financial harm to IGS.'^ 

As Joint Movants argued, IGS retains the right to market to consumers in the Columbia 

Service Territory as IGS, thereby maintaining the status quo and resulting in no harm to 

IGS. 

IGS also argued against its own interest by stating: 

While IGS does not believe it was necessary to wait 30 
days after the filing to use the CRE service mark, out of 
abundance of caution IGS did not use the Columbia Retail 
Energy trade name in the market until after September 6, 
2010, allowing the full 30 days to expire.'^ 

By delaying its use of the Columbia Retail Energy trade name for a period of time 

beyond when IGS argues it was not legaUy obligated to do so demonstrates a weakness in 

its legal position, and that it has acted at its own risk. Therefore, to the extent IGS 

^̂  Ohio Adm. Code 4901:l-29-03(A), Ohio Adm. Code 4901:l-29-05(C), Ohio Adm. Code 4901:1-27-

12(D)(9). 

^̂  Memo Contra at 15-16. 

^̂  Memo Contra at 1 l(emphasis added). 



expended resources to develop and promote the Columbia Retail Energy trade name, and 

did so at its own risk, the Commission should find that IGS will not be harmed by a 

Commission order requiring IGS to cease and desist from the use of the Columbia Retail 

Energy trade name and logo. 

E. Sanctions Are Appropriate In This Case. 

IGS argues that sanctions are not autiiorized.'̂  IGS is wrong. In the event the 

Commission decides that IGS has been marketing under a trade name that is not 

authorized pursuant to a legal certificate, the Commission's mles provide for such 

19 

sanctions. 

IIL CONCLUSION 

The time for Commission action in this case is now. The Commission should 

Order IGS to cease and desist further marketing and solicitation efforts using the trade 

name Columbia Retail Energy. And the Commission should Order sanctions in the 

amount of $1,000 per solicitation per day due to the unfair, misleading, deceptive or 

unconscionable nature of the marketing and solicitation efforts. The PUCO should also 

determine if other sanctions are also appropriate. 

IGS' behavior is especially troublesome because it includes a decision to proceed 

with use of the Columbia trade name and logo prior to receipt of necessary Commission 

approval for such actions. The Commission should therefore grant these Motions. 

Memo Contra at 16. 

^̂  Ohio Adm. Code 4901:1-34-08. 



Respectfully submitted, 

JAN&E L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

Pos ipitr. Serio, Counsel of Record 
Larry S. Sauer 
Assistant Consumers' Counsel 

Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
(614) 466-8574 - Telephone 
(614) 466-9475 - Facsimile 
serio@Qcc.state.oh.us 
sauer@occ.state.oh.us 

Glenn S. Krassen 
Bricker & Eckler LLP 
1001 Lakeside Avenue, Suite 1350 
Cleveland, Ohio 44114 
(216) 523-5405 - Telephone 
(216) 523-7071-Facsimile 
gkrassen @ bricker.com 

Matthew W. Wamock 
Bricker & Eckler LLP 
100 Soutii Third Street 
Columbus, Ohio 43215-4291 
(614) 227-2388 - Telephone 
(614) 227-2390 - Facsimile 
mwamock@bricker.com 

Attorneys for Northeast Ohio Public Energy 
Council 

mailto:serio@Qcc.state.oh.us
mailto:sauer@occ.state.oh.us
http://bricker.com
mailto:mwamock@bricker.com
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing Joint Reply 

IGS Memo Contra to Joint Motion to Cease and Desist and Motion for Sanctions has been 

served upon the below-named persons via regular y.S. mail, postage prepaid, this 25th day of 

October, 2010. 

S. Sauer 
Assistant Consumers' Counsel 

SERVICE LIST 

John W. Bentine 
Matthew S. White 
Chester, Wilcox & Saxbe, LLP 
65 East State Street, Suite 1000 
Columbus, Ohio 43215 
ibentine@cwslaw.com 
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Vincent A. Parisi 
Interstate Gas Supply, Inc. 
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Columbus, Ohio 43215 
William. wright@puc.state.oh.us 
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Columbus, Ohio 43215 
dane.stinson@bailevcavalieri.com 
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% y ENERGY LOCK IN A LOW FIXED RATE 
THROUGH JUNE 201 I! 
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IGS Energy 1̂  currently offering a low fixed rate of $ B M per MCF through your June 3011 billing cyclel 
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This offer is available for a Kmitcd t tme only. Please enroll no later than Friday, November 19, 2010. 

Phone; Internet:' '> * • 
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IGS E n e r ^ Promo Code: v rO;^:;>3:07 
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rhroi ighn- i . . K 20- •".•-: vC : - . 

Required For Enrollment; 
L ' . . ' : " • " • • " • ••::"-•, ::• r.-i l i j ? : . - oL in : r u r r . ! x - r 

SICSENERCY. 

J^*:5.«.^:**SH1-' C M < h h a f * H affy OFf t he 

r a r n K T l e n i on tt*% tWCK 
s M t Of t h U u r r f 



My Natural Gas Supply Contract witti IGS Energy (Interstate Gas Supply, Inc.) 
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