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Appellants Union Neighbors United, Robert McConnell, Diane McConnell, and Julia Johnson 

(collectively "Appellants") hereby give notice of their appeal pursuant to R.C. 4903.11,4903.13, and 

R.C. 4906.12 to the Ohio Supreme Court from the following attached orders of the Ohio Power Siting 

Board in Case No. 08-666-EL-BGN (hereinafter referred to as the "Orders"): (1) Opinionj Order and 

Certificate entered on March 22,2010; and (2) Entry on Rehearing entered on July 15,2010. 

Appellants are and were parties of record in Case No. 08-666-EL-BGN and timely filed their 

Application for Rehearing of the Board's Opinion, Order and Certificate of March 22,2010 pursuant to 

R.C. 4903.10. The Orders are unlawful and unreasonable in at least the following respects: 

I. The Board erred by failing to establish clear, enforceable noise standards to 
protect neighboring residences and properties from annoyance, sleep deprivation, 
and health damage caused by unreasonably high noise from the wind turbines. 
Buckeye Wind's application failed to include adequate information about the 
expected noise levels of the wind turbines in violation of OAC 4906-17-
08(A)(2)(b). The Board's certificate should contain clear, enforceable standards 
prohibiting wind turbine noise at neighboring residences and properties fi^m 
exceeding 35 dBA, 5 dBA above the background level, and 20 dBC above the 
dBA background level plus 5 dB. 

n. The minimum setbacks between wind turbines and neighboring residences and 
properties established in the certificate are inadequate to ensure the health, 
safety, and well-being of nonparticipating neighbors in violation of the Board's 
certification criteria in R.C. § 4906.10(A)(2), (3) and (6). 

IIL Because Buckeye Wind witness Christopher Shears lacked knowledge on a wide 
range of issues on which he provided testimony, that testimony should have been 
stricken, and he should not have been permitted to "sponsor" portions of the 
application about which he was not sufficiently knowledgeable to testify. The 
Board's admission of Mr. Shears' testimony and his sponsored application 
exhibits created an evidentiary double standard that is arbitrary, unreasonable, 
and violative of procedural due process. The Board erred by basing the findings 
of its Opinion, Order and Certificate on the inadmissible testimony and exhibits. 
The Board erred by issuing the certificate in reliance on the inadmissible 
testimony and exhibits when it should have denied the certificate due to Buckeye 
Wind's failure to sustain its burden of proof under R.C. § 4906.10(A)(2), (3) and 
(6) on the issues purportedly addressed by the inadmissible testimony and 
exhibits. 



IV. Certificate conditions allowing post-certificate alterations, information 
submission, and similar measures unfairly undermined the purpose of the 
evidentiary hearing, erroneously relieved Buckeye Wind of its mandatory burden 
of proof, circumvented the Board's certification criteria, evaded the Appellants' 
statutory rights of public notice and participation, and deprived Appellants of 
procedural due process. 

Accordingly, Appellants request that the Court remand the Orders to the Ohio Power Siting Board with 

instmctions to correct the errors identified herein. 

Respectfully submitted. 

- y . ^ u ^ " ? ^ 
;k A. Van Kley (0016961) 

Counsel of Record 
Van Kley & Walker, LLC 
132 Northwoods Blvd., Suite C-1 
Columbus, OH 43235 
Telephone: (614)431-8900 
Facsimile: (614)431-8905 
Email: jvanklev@vanklevwalker.com 

Christopher A. Walker (0040696) 
Van Kley & Walker, LLC 
137 Nortii Main Street, Suite 316 
Dayton, OH 45402-1772 
Telephone: (937) 226-9000 
Facsimile: (937) 226-9002 
Email: cwalker@vanklevwalker.com 

Counsel for Appellants 
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OPINION: 

L SUMMARY OF THE PROCEEDINGS 

All proceedings before the Board are conducted according to the provisions of 
Chapter 4906, Revised Code, and Chapter 4906, Ohio Administrative Code (O,A.C.). 

On June 4, 2008, Buckeye Wind, LLC (Buckeye or applicant), a wholly-owned 
subsidiary of EverPower Wuid Holdings, Inc., filed a copy of the notice to be published, in 
accordance with Rtde 4906-5-08, OA.C, of a public informational meeting regarding an 
application for a certificate of environmental compatibiUty and public need (certificate) 
that it intended to file for the construction of electricity generating wind turbines and 
electrical substations to be located in southern Logan County and Champaign County, 
Ohio.i The public informational meeting was held on June 10,2008. 

Buckeye filed its application on April 24,2009, as supplemented on August 28,2009, 
and September 1,2009, for a certificate of environmental compatibiHty to construct a wind-
powered electric generation facility in Champaign County, Ohio. The proposed project 
consists of 70 wind turbines, access roads, an electric substation, operations and 
maintenance building, 3 construction staging areas, and an electric collection system over 
approximately 9,000 acres in the townships of Goshen, Rush, Salem, Union, Urbana, and 
Wayne, in Champaign County, Ohio. 

On April 24,2009, Buckeye filed a motion for waivers of various aspects of Chapter 
4906-13, O.A.C., and the one-year notice requirement contained in Section 4906.06(A)(6), 
Revised Code. Staff filed its response to the waiver requests on July 20, 2009. By entry 
issued July 31, 2009, the ALJ granted Buckeye's requests for waiver of the one-year notice 
period required by Section 4906.06(A)(6), Revised Code; the altemative site information 
and the formal site selection study reqinred by Rules 4906-13-2(A)(l) and 4906-13-03, 
O.A.C; the mapping of the proposed facility and utility corridors, as it relates to gas 
transmission lines, required by Rule 4906-13-04(A)(l)(c), O.A.C; the mapping of 
vegetative cover that may be removed during cor\struction and layout of the proposed 
project in a 1:4,800 scale required by Rules 4906-13-04(A)(3), (A)(3)(g), and (B)(2), O.A.C.; 
the mapping of a cross-sectional view indicating geological features of the proposed 
facUity site and the location of test borings required by Rule 4906-13-04(A), O.A.C.; the 
mapping of, among other things, fuel, waste, storage facilities, and water supply and 
sewage lines for tiie proposed project; the mapping of the layout including grade 
elevations where such will be modified during construction as required by Rule 4906-13-

We note that the original notice covered both Champaign and Logan Counties. However, the 
application, subsequently filed wUh d\e Board, includes only Champaign County for the siting of the 
proposed facility. 
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04(B)(2)(i), O.A.C. Buckeye's requests for waiver of the fuiandal data required by Rule 
4906-13-05, O.A.C.; the provision of a ten-year projected population estimate for the 
communities within a five-mile radius of the proposed project site required by Rule 4906-
13-07(A)(1), O.A.C.; the information based on a survey regarding the ecological impact of 
the proposed facility and a list of major spedes observed in the area as required by Rule 
4906-13-07(B)(l)(b) through (e), O.A.C.; the estimated impact of construction on 
undeveloped areas as required by Rule 4906-13-07(B)(2)(a); and the mapping of all 
agricultural land and aU agrioiltural district land required by Rule 4906-13-07(F)(l), 
O.A.C., were denied. 

By letter dated June 23, 2009, the Board notified Buckeye that its application had 
been fotmd to comply witii Rule 4906-1, et seq., O.A.C. On July 7, 2009, and July 16,2009, 
Buckeye served copies of the application upon local government offidals and filed proof 
of service of the application, pursuant to Rule 4906-5-06, O.A.C. By entry issued July 31, 
2009, the local public hearing was scheduled for October 8, 2009, and the adjudicatory 
hearing was scheduled to commence on October 13,2009. 

By entry of September 1, 2009, the hearing schedule was modified and the local 
public hearing rescheduled for October 28, 2009, at Triad High School Auditeria, 8099 
Brush Lake Road, North Lewisburg, Ohio 43060, and the adjudicatory hearing was 
scheduled to commence on October 27, 2009, at the offices of the Public Utilities 
Commission of Ohio in Columbus, Ohio. The July 31,2009, entry also directed Buckeye to 
publish notice in accordance with Rule 4906-5-08, O.A.C. Notice of the application was 
published in the Urbana Daily Citizen, a newspaper of general drculation in Champaign 
County. Proof of publication of the first notice was filed on September 11,2009, and proof 
of publication of the second notice was filed on November 5,2009; 

The ALJ granted the motions to intervene filed by the foUovraig: Union Neighbors 
Urtited, Robert and EHane McCormell, and Julia F. Johnson (jointly UNU); the Ohio Farm 
Bureau Federation (Farm Bureau); the Urbana Country Club (UCC); the Board of 
Conamissioners of Champaign County, Ohio, along with the Boards of Trustees of the 
Townships of Union, Goshen, Rush, Salem, Urbana, and Wayne (jointly County); tiie City 
of Urbana (Urbana); The Champaign Telephone Company (Telephone Company); and the 
Piqua Shawnee Tribe (Piqua Shawnee). 

All of the parties, including staff, conducted significant discovery and, on October 
13,2009, staff filed a report of its investigation of the proposed facility (Staff Report). 

The local public hearing was held on October 28, 2009. The adjudicatory hearing 
was caUed and continued on October 27, 2009. The adjudicatory hearing reconvened on 
November 9,2009. Initial testimony conduded on November 20,2009. Rebuttal testimony 
occurred on December 1-2,2009. At the hearing. Buckeye presented eight witnesses, UNU 
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presented six witnesses, UCC presented two witnesses, staff presented eight witnesses, the 
County presented three v^^tnesses, the Telephone Company presented a single witness, 
and Urbana presented, five witnesses. Buckeye also presented three witnesses on rebuttal. 

Initial briefs were filed on January 15, 2010, by the Telephone Company and UCC, 
and on January 20,2010, by Buckeye, UNU, Urbana, staff, and tihe County. On February 1, 
2010, reply briefs were filed by Buckeye, UNU, the Tdephone Company, UCC, staff, and 
the County. 

n. PROPOSED FACILITY 

According to the application. Buckeye proposes to construct 70 wind turbines, 
access roads, an electric substation, operations and maintenance building, three 
construction staging areas, and an electric colledion system over approximately 9,000 
acres in the tov\mships of Goshen, Rush, Salem, Union, Urbana, and Wajaie, in Champaign 
County, Ohio. 

Buckeye proposes to install one of three models of turbines, depending on 
availabihty at the time the applicant places its order. Each turbine will have a nameplate 
capacity rating of 1.8 to 2.5 megawatts (MW), depending on the turbine installed. Buckeye 
expects a capadty factor of approximately 30 percent. Buckeye estimates that the 
proposed wind fadlity will have a total generating capadty of 126 MW to 175 MW. The 
hub height for the turbine will be up to 100 meters (328 feet), vdth a rotor diameter of up to 
100 meters; therefore, the turbine would have a maximum height of 150 meters (492 feet), 
with the blade tip in its highest position. The electric substation wiU be located in Union 
Township adjacent to the existing Urbana-Mechanicsburg-Darby transmissiori Hne and 
will transmit power carried by the 34.5 kilovolt (kV) collection lines serving the wind 
fadlity. Buckeye vsdll also have an operations and maintenance building to accommodate 
operatior\s personnel, equipment, and materials. The applicant expects to purchase or 
lease an existing structure in the vidnity of the proposed wind project as its operations 
and maintenance building. However, if the applicant must construct a building for 
operations and maintenance, according to the application, the building would not exceed 
6,000 square feet and will be designed to resemble an agricultural building. As proposed 
project will require approximately 23.3 miles of new or improved access roads to support 
the facility, utilizing existing farm lanes to the extent possible. The proposed project will 
require the use of three construction staging areas to be located on leased private property 
at Ludlow Road, Perry Road, and Pisgah Road. The purpose of the staging areas is to 
accommodate material storage, parking for construction workers, and construction trailers 
(construction trailers will be stored at the Ludlow Road location only). In total, the staging 
areas will use approximately 12 acres. According to the application. Buckeye plans to 
commence construction in 2010 and place the facility in-service in mid-2011. (Buckeye Ex. 
1 at 2,12-16; Staff Ex. 2 at 3-5.) 
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m. CERTMCATION CRITERIA 

Pursuant to Section 4906.10(A), Revised Code, the Board shall not grant a certificate 
for the construction, operation, and maintenance of a major utifity fadlity, either as 
proposed or as modified by the Board, unless it finds and determines all of the following: 

(1) The basis of the need for the facility if the facility is an electric 
transmission line or gas or natural gas transmission line, * 

(2) The nature of the probable environmental impact. 

(3) The facility represents the miiumimi adverse environmental 
impact, considering the state of available technology and the 
nature and economics of the various alternatives, and other 
pertinent considerations. 

(4) In the case of an electric transmission line, or generating 
fadlity, such fadlity is consistent with regional plans for 
expansion of the electric power grid of the electric systems 
serving this state and interconnected utility systems and that 
the facility will serve the interests of electric system economy 
and refiability. 

(5) The fadlity v ^ comply with Chapters 3704, 3734, and 6111, 
Revised Code, and all rules and standards adopted under those 
chapters and under Sections 1501.33, 1501.34, and 4561.32, 
Revised Code. 

(6) The fadUty wiU serve the public interest, convenience, and 
necessity. 

(7) The impact of the facility on the viabUity as agricidtural land of 
any land in an existing agricultural district established under 
Chapter 929, Revised Code, that is located v^thin the site and 
alternate site of the proposed major fadlity. 

(8) The facility incorporates maximum feasible water conservation 
practices as determined by the Board, considering available 
technology and the nature and economics of various 
alternatives. -

The record in this case addresses all of the above-required criteria. In addition, 
pursuant to Section 4906.20, Revised Code, the Board's authority applies to economically 
significant wind farms and provides that such entities must be certified by the Board prior 
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to commencing construction of a facility. In accordance with Chapter 4906, Revised Code, 
the Board promulgated rules which are set forth in Chapter 4906-17, O.A,C., prescribing 
regulations regarding wind-powered electric generation facilities and associated facilities. 

rV. PROCEDURAL ISSUES 

In their briefs, UNU and the County challenge certain procedural rulings made by 
the ALJ in this'proceeding and request that the Board reconsider and reverse each ruling. 
UNU raises six procedural issues and the County raises one procedural issue. 

A. Waiver of Site Alternatives, Intervenor Standuig to Oppose Waivers and to 
Cross-Examine Applicant on Site Alternatives 

On April 24, 2009, along with the application. Buckeye filed a motion for waiver of 
certain fifing requirements set forth in Chapter 4906-13, O.A.C. On May 8, 2(X)9, UNU 
filed a memoranda contra Buckeye's request for waivers to which Buckeye filed a reply on 
May 15, 2009. By entry issued July 31, 2009, the ALJ conduded that UNU lacked standing 
to oppose the applicant's request for waivers of certification application filing 
requirements in as much as the purpose of the requirements is to obtain suffident 
information to enable staff to fulfill its statutory duty to conduct an investigation of the 
application and file a report of investigation. Nonetheless, each of UNU's arguments was 
considered, along with staff's position, by the ALJ in making a decision on the waiver 
request. The July 31,2009, entry noted that, although the apphcation in this case was filed 
prior to the effective date of the Board's certification appfication requirements for wind-
powered electric generation fadHties set forth in Chapter 4906-17,0.A.C., the discussion of 
each waiver included the parallel provision in the Board's vdnd rules in parentheses, 

1. UNU Arguments 

At this juncture, UNU requests that the Board reverse the ALJ's rulings as to the 
waiver of Rule 4906-13-03, O.A.C., regarding the submission of site alternatives, and to 
Rule 4906-17-04, O.A.C, the parallel vidnd rule, UNU argues that Buckeye only requested 
waiver of Rule 4906-13-03, O.A.C, not the parallel wind rule and contends that, pursuant 
to Rule 4906-1-03, the Board or ALJ may only waive any requirement, standard, or rule, for 
good cause shown, as supported by a motion and supporting memorandum, not sua 
sponte, or on its own motion. (UNU Br. at 99-100.) 

UNU further argues that granting Buckeye's request to waive the requirement for 
site alternatives essentially released Buckeye from its burden to* demonstrate that the 
proposed fadlity represents the minimum adverse environmental impact, considering the 
state of available technology and the nature and economics of the various alternatives, and 
other pertinent considerations, as required by Section 4906.10(A)(3), Revised Code, Based 
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on this reasoning, UNU contends that neither the Board nor the ALJ can waive the 
submission of site alternatives. (UNU Br. at 100.) 

UNU posits that an intervenor in a Board proceeding has standing to oppose the 
waiver of Board rules to the extent that the waiver has the potential to bar the intervenor 
from conducting discovery and cross-examination on issues relevant to the certification 
criteria. UNU asserts that the practical effect of the waiver was to predude intervenors 
from cross-examination on the basis of the waivers, created the impression that site 
alternatives were not relevant to the proceeding, and ultimately shifted the burden of 
proof to the intervenors and foredosed the intervenors' right to cross-examine witnesses. 
(UNU Br. at 101-104.) 

2. Buckeye and Staff Arguments 

In regard to UNU's standing arguments. Buckeye notes that, unlike the intervenors, 
staff has a statutory obligation to conduct an investigation of the application and file an 
investigative report. Buckeye notes that UNU's standing to request discovery and file 
motions to compel discovery were not affected by the grant of the waivers and no 
interlocutory appeal was filed by UNU. (Buckeye Reply Br. at 99.) 

Further, Buckeye states that UNU's arguments regarding the waiver of Rule 4906-
13-03, O.A.C, were addressed and disposed of in the July 31, 2009, entry^ and UNU failed 
to file an interlocutory appeal of the ALJ's entry. Further, Buckeye notes that the June 23, 
2009, letter of completeness indicated that suffident information had been provided to 
allow staff to commence its investigation in this case. The appUcant and staff note that the 
Board has addressed this issue directly in In the Matter of the Power Siting Board's Adoption 
of Chapter 4906-17, and the Amendment of Certain Rules in Chapters 4906-1, 4906-5 and Rule 
4906-17, Case No. 08-1024-EL-ORD, Opinion and Order, at 21 (October 28, 2008) {Wind 
Rulemaking Case), In ti\e Wind Rulemaking Case, the Board conduded that an applicant is 
not required to file information for both a preferred and an alternate site, "only one 
proposed site is necessary, as with other t3q>es of proposed electric generation facilities." 
Further, Buckeye reasons that Rule 4906-5-04, O.A.C, permits the Board or the ALJ to 
waive the requirement of fully developed information on the altemative site. Buckeye 
reasons that UNU misreads the statute at Section 4906,10(A)(3), Revised Code. Section 
4906.10(A)(3), Revised Code, requires the Board to find-that the proposed project 
"represents the minimum adverse enviroiunental impact, considering the state of available 
technology and the nature and economics of the various alternatives, and other pertinent 
considerations." Buckeye reasons that the phrase "of the various alternatives" does not 
relate to site alternatives but to other altemative technologies considered by the appHcant. 
Buckeye dtes In re American Municipal Power-Ohio, Inc., Case No. 06-1358-EL-BGN, 
Opinion, Order, and Certificate, at 14 (March 3,2008), in support of its interpretation of the 
statute by the Board. Thus, Buckeye condudes that UNU's arguments are flawed and 
should be rejected. (Buckeye Reply Br. at 96-98; Staff Reply Br. at 6.) 
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3. Board Analysis and Condusion 

The Board agrees that a person or entity, Hke UNU, may have standing to assert its 
interest under the jurisdiction of the court or an admirdstrative agency, such as the Board, 
where the person has, in an individual or representative capadty, some real interest in the 
subject matter of the action. In this matter, while UNU has a real and direct interest in the 
Board proceeding and, therefore, its request for intervention was granted, there is no 
equivalent interest in the certification application filing requirements. The record reveals 
that UNU exercised its ability to issue discovery requests and to compel discovery. We 
further note that UNU's request to compel discovery was granted, in part. Based on the 
record, particularly the extensive transcript in- this proceeding, neither UNU nor any other 
intervenor was foreclosed from cross-examining the applicant's v^tnesses on site analysis 
performed for this apphcation. We agree with ttie ALJ's analysis and ruling as set forth in 
the July 31,2009, entry regarding the intervenor's lack of standing to challenge the Board's 
consideration of a waiver of its certification apphcation filing requirements. Furthermore, 
we do not find that the ALJ granted a waiver of Rule 4906-17-04, O.A.C., suu sponte. The 
reference to the comparable wind rule and the Board's decision on the issue in the Wind 
Rulemaking Case was an appropriate aspect of the ALJ's analysis. As Buckeye argued, 
UNU has misinterpreted the statute at Section 4906.10(A)(3), Revised Code, to relate to site 
alternatives, rather than technological alternatives to the proposed project. Accordingly, 
the Board affirms the ALJ's ruling. 

B. Michael Nissenbaum Testimony by Deposition 

1. UNU Arguments 

UNU requests that the Board reconsider the ALJ's October 21, 2009, ruling denying 
UNU's request to admit the deposition of Ehr. Nissenbaum iii Heu of live testimony at the 
hearing. UNU argues that Dr, Nissenbaum's testimony responds to the request by the 
Ohio Department of Health (ODH) for hard sdentific evidence on potential health impacts 
assodated with utility scale vraid projects, UNU proffers that Dr. Nissenbaum's direct 
testimony was exduded in error and requests that the hearing be reopened for the purpose 
of admitting Dr. Nissenbaum's deposition transcript as testimony in this case. UNU also 
notes that a v^tness at the pubHc hearing sought to offer the affidavit of Dr. Nissenbaum at 
the public hearing and the ALJ, at that time, took submission of the affidavit under 
advisement indicating that the matter would be addressed during the adjudicatory 
proceeding. (UNU Br. at 105-107.) 

2. Buckeye Arguments 

Buckeye supports the ruling of the bench. The applicant recalls that, at the pubUc 
hearing, a writness requested that the affidavit of Dr. Nissenbaum be placed in the 
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evidentiary record (Public Hearing Tr. at 40-41). The applicant contends that, because Dr. 
Nissenbaum was not present at the pubfic hearing, his affidavit was correctly placed in the 
correspondence docket and not the evidentiary record. Buckeye notes that UNU offered 
to make Dr. Nissenbaum available by telephone. Buckeye also argues that UNU should 
have filed an interlocutory appeal of the ruling on Dr. Nissenbaum's testimony rather than 
wait tmtil this late stage of the proceeding to request the hearing be reopened, (Budceye 
Reply Br. at 105-107.) 

3. Board Analysis and Conclusion 

The Board has reviewed the circumstances surroimding Dr- Nissenbatm:i's 
availability to attend the evidentiary hearing and the submission of his affidavit at the 
public hearing. We note that his affidavit was induded in the correspondence docket, on 
December 1, 2009, like any other interested person who submits correspondence to the 
Board. We find that including Eh*. Nissenbaum's affidavit in the correspondence docket is 
appropriate given that he was not at the pubHc hearing and available for cross-
examination by the parties to the proceeding. Thus, we affirm that aspect of the ALJ's 
ruling. 

The Board notes that Rule 4906-7-07(E)(13), O.A.C, states: 

Depositions Tnay be used in board hearings to the same extent 
permitted in dvil actions in courts of record. Unless otherwise 
ordered for good case shown, any depositions to be used as 
evidence must be filed with the board at least three days prior 
to the commencement of the hearing. 

We also recognize that Rule 32(A)(3), Ohio Rule of Civil Procedure (ORCP), states: 

The deposition of a witness, whether or not a party, may be 
used by any part for any purpose if the court finds: (a) that the 
witness is dead; or (b) that the witness is beyond the subpoena 
power of the court in which the action is pending or resides 
outside of the county in which the action is pending unless it 
appears that the a:bsence of the vritness was procured by the 
party offering the deposition; or (c) that the witness is unable to 
attend or testify because of age, sickness, infirmity, or 
imprisorunent; or (d) that the party offering the deposition has 
been miable to procure the attendance of the witness by 
subpoena; or (e) that the witness is an attending physidan or 
medical expert, although residing within the county in which 
the action is heard; or (f) that the oral examination of a witness 
is not required; or (g) upon application and notice, that such 
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exceptional circumstances exist as to make it desirable, in the 
interest of justice and with due regard to the importance of 
presenting the testimony of v^tnesses orally in open court, to 
allow the deposition to be used. 

With these provisioris in mind, we reconsider UNU's request and the ALJ's ruling 
regarding the submission of Dr. Nissenbaum's deposition, in lieu of live testimony at the 
evidentiary hearing. The Board notes that, according to UNU, Dr. Nissenbaum 
voltmteered his services contingent upon UNU assuring him he would not be required to 
travel to Ohio to offer testimony in-person, UNU represented that a replacement 
radiologist must be hired to cover Dr. Nissenbaum's duties and that Dr. Nissenbaum is 
unable to hire a replacement physidan for periods of less than one week. The Board 
reeogruzes that UNU presented the testimony of other witnesses (UNU witnesses James, 
and Taylor) regarding the health affects of wind turbines. Accordingly, the Board finds 
that it was properly within the ALJ's discretion to require Dr. Nissenbaum to offer five 
testimony at the evidentiary hearing, like most of the other vsdtnesses to this proceeding.^ 
The Board concurs in the rationale and the decisions set forth by the ALJ aitry issued 
October 21, 2009. Accordingly, UNU's request to reverse the decision and to reopen the 
hearing in this matter is denied. 

C Access to Drafts of the Buckeye Apphcation 

Ey_entry issued October 30,2009, the ALJ considered and rejected UNU's request to 
compel discovery of Buckeye's drafts and preliminary versions of the appfication. On 
brief, UNU argues that draft versions of the apphcation may have provided or led to the 
discovery of useful relevant information or inconsistent statements. UNU requests that 
the Board reverse the ALJ's decision, remand the apphcation to allow parties to conduct 
discovery, and reopen the hearing to the extent necessary to introduce any probative 
evidence. (UNU Br. at 107.) 

Buckeye reiterates that the ALJ rejected this argument in Hght of the fact that the 
only application subject to review by the Board is the apphcation docketed with the Board, 
Further, Buckeye notes that the ALJ also recogruzed that edits to drafts of the apphcation 
were the result of the advice of counsel; therefore, the drafts would be protected by the 
work product doctrine and attomey-dient privilege. (Buckeye Reply Br. at 104-105.) 

The Board has reviewed UNU's motion to compel discovery. Buckeye's response, 
and the ALJ's October 30, 2009, entry as discussed above. We affirm the ALJ's decision 

The Board notes that the direct testimony and deposition of UNU witness McKew was admitted into ttie 
record by Stipulation of the parties as a result of Ms. McKew's unexpected inability to appear at the 
evidentiary hearing. Counsel for UNU represented that Ms. McKew had been hospitalized for a serious 
medical condition (Tr. at 1163-1165). 
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and further find that the request of UNU was overly broad and unduly burdensome. The 
Board, accordingly, denies UNU's request to reverse the ALJ's dedsion and remand the 
case for further proceedings. 

D. Testimony of Buckeye Witness Shears 

1. UNU, the County, and UCC Arguments 

UNU and the County request that the Board reconsider certain of the ALJ's rulings 
made during the course of the evidentiary hearing. UNU requests that the Board review 
the ALJ's denial of the intervenors' motion to strike portions of the direct testimony of 
Buckeye witness Christopher Shears (Buckeye Ex. 4) on the basis that Mr. Shears had not 
been qualified as an expert (UNU Br. at 108-113). The County also moved to strike 11 
exhibits to the apphcation or at least delay admission of the exhibits until Buckeye 
authenticated the exhibits by an expert (Tr. at 371-372).^ 

UNU argues that Mr, Shears was not qualified as an expert to render opinions on 
emissions offset, the estimation of jobs to be created as a restdt of the proposed project, 
noise impact assessment, property values, shadow flicker, ice shedding, health issues, and 
the impact of the proposed project on Indiana bats; therefore, UNU moved to strike seven 
sections of Mr. Shears' direct testimony. UNU states that the subject matter of Mr. Shears' 
degree was not established on the record and a foundation was not provided for the 
witness to demonstrate that he possessed the requisite knowledge to offer testimony on 
the above subjects. The County jomed m UNU's motion to strike portions of Mc. Shears' 
direct testimony. (UNU Br. 108-114; Tr. at 363-370.) 

In addition, the County asserts that Mr. Shears had not been qualified as an expert 
through spedahzed knowledge, skill, experience, training, or education regarding the 
subject matter set forth in the testimony or exhibits pursuant to Ohio Rule of Evidence 
702(B). The County argues, on brief, that no foundation had been laid for the admission of 
certain exhibits to the apphcation, namdy Exhibits K (Noise Impact Assessment), L 
(Shadow FHcker), M (Surface Waters, Ecological Commimities, and Threatened and 
Endangered Spedes Report by Hull & Assodates, Inc.), N, O, R (Sodoeconomic Report), T 
(a two-sided, one-page sheet by the American Wind Energy Assodation entitled "Keep 
Ohio Competitive for Wind Energy"), U (Cultural Resources Literature Review, and 
Archaeological and Visual Impact Assessment by ASC Group, Inc. on behalf of Hull & 
Assodates, Inc. for Buckeye), V (Commimications Analyses), W (Phase I Route Evaluation 
Study for Construction by Hull & Assodates, Inc.), and X (Summer 2008 Bat Mist-netthig 
Report by Stantec Consulting). (County Reply Br. at 15-19.) 

The Board notes that counsel for UNU subsequently joined in the County's motion and UCC joined in 
UNU's motion to strike exhibits to the application as to property values, noise, and shadow flicker (Tr. 
371-372). 
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2. Buckeye Arguments 

Buckeye responds that Mr. Shears is an officer with Buckeye, has 15 years of 
experience in the industry, and has been involved with over 60 wind projects. The witness 
has offered testimony before the British House of Lords and was chairman and vice 
chairman of the British Wind Energy Assodation. The apphcant also notes that Mr, Shears 
was subject to cross-examination by all of the intervenors and staff. Buckeye notes that no 
interlocutory appeal of the ruling was made. On the basis of Mr. Shears' experience and 
involvement in the wind industry. Buckeye states that the vdtness has suffident expertise 
and insight to offer valuable information on wind power issues. (Buckeye Reply Br. at 
105-107; Buckeye Ex. 4 at 2; Tr, at 40-41.) 

3. Board Analysis and Condusion 

Iiutially, the Board notes that Mr. Shears was the appficant's first witness in this 
proceeding and that, in two instances, the motions to strike refer to the testimony of 
Buckeye witness Shears in reference to other Buckeye wdtnesses (Mundt and Hessler) and 
Shears' opinion of what the other witness' testimony will demonstrate (Buckeye Ex. 4 at 
12, 15). As such, it is a permissible introduction of Buckeye's case and the Board vdll 
accept the admission of Buckeye v^tness Shears' testimony as no more than an 
introduction. We further note that Buckeye presented the testimony of witness Meinke, of 
Stantec Consulting (Stantec), who supported exhibits to the application, spedfically 
Exhibit N (Fall 2007 Bird and Bat Migration Survey Report by Stantec [formerly known as 
Woodlot Envirormiental Consultants]), Exhibit O (Spring, Summer and Fall 2008 Bird and 
Bat Survey Report by Stantec Consulting), and Exhibit X (Summer 2008 Bat Mist-netting 
Report by Stantec Consulting). Therefore, the Board will also accept the admission of 
Buckeye witness Shears' testimony as an introduction of those exhibits to the apphcation. 

As for the balance of the exhibits to the apphcation to which UNU and the Cotm.ty 
object, the Board denies the intervenors request to overturn the ALJ's ruling. The Board 
notes that it is a long-standing practice in Board proceedings for an apphcant to sponsor 
exhibits to an application through the testimony of a vvitness that is an officer or 
experienced employee of the apphcant. The Board has admitted the testimony of a 
witness, and the related exhibits, where the v\dtness demonstrates that the exhibits or 
studies were performed at the apphcant's request, under the witness' direct or indirect 
supervision, and that the officer is suffidentiy knowledgeable about the information in the 
exhibit or study to offer testimony. We have found this process to be an effident method 
by which to introduce large amounts of data necessary to process Certificate applications. 
Further, the Board notes that, pursuant to Section 4906,07, Revised Code, the Board is 
required to direct an investigation of the apphcation and file a written report of the 
investigation. 
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In this instance, we find that Mr. Shears is an officer of EverPower, the parent 
company of Buckeye, v^th 15 years of experience in the industry, induding 60 wind 
projects, and has experience offering testimony as the Chairman of the British Wind 
Energy Assodation before the government of the United Kingdom. We also note that, in 
this proceeding, Mr. Shears was exteixsively cross-examined by both staff and intervaiors. 
(Buckeye Ex. 4; Tr. at 15-359.) Accordingly, the Board affirms the decision of the ALJ to 
deny interveners' motion to strike the spedfied portion of the durect testimony of Buckeye 
witness Shears and the exhibits to the apphcation. 

V. SUMMARY OF THE EVIDENCE 

The Board v^ll review the evidence presented in this case with regard to each of the 
criteria by which we are required to evaluate this apphcation. Any evidence not 
spedficaUy addressed herein has still beai considered and weighed by the Board in 
reaching its final determination. 

A. Local Pubhc Hearing 

At the local pubhc hearing, 46 people testified. Witness testimony at the pubhc 
hearing was approximately evenly spht between those who oppose and those who 
support the proposed fadhty. Testimony from those supporthig the project primarily 
emphasized the potential positive economic impacts of the project, the potential for job 
growth in Champaign County, and the envkorunental benefits of wind energy, Several 
farmers, who would have turbines located on their land if the proposed fadlity is 
approved, expressed the importance of receiving the lease payments to the health of their 
bushiesses. Testimony in opposition to the proposed fadhty focused on the potential 
negative consequences that coidd result from the siting of turbines with improper 
setbacks, hiduding: health consequences of the project, the potential noise generated by 
the proposed fadhty, and the safety impacts. The potential negative environmental 
consequences were also discussed, induding the potential for negative impacts on 
wildlife, as weU as the potential disruption of the quiet country setting of rural Champaign 
County. 

In addition to the testimony received at the pubUc hearing, the Board has received 
numerous pubhc correspondence, which is docketed in this case. The pubhc 
correspondence received raises similar arguments to those expressed at the pubhc hearing. 
In addition, concerns have been expressed about the potential economic benefits of the 
project, should the proposed fadhty receive a special tax status. Additional concerns have 
been raised by pilots, who fly in and around Champaign County, about the potential 
impact of turbine siting around two of Champaign County's two airports. 
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B. Basis of Need - Section 4906.1Qf A)f 1), Revised Code 

Staff notes that, as an dectric generation fadhty, pursuant to Section 4906,10(A)(1), 
Revised Code, the basis of need for the proposed fadhty is not apphcable to this electric 
generating project (Staff Ex. 2 at 12). 

No issues were raised by any party related to the basis of need for the project. The 
Board recognizes that Section 4906.10(A)(1), Revised Code, specifies that it apphes to the 
Board's determination process only if the fadlity proposed is exdusively an electric 
transmission line or a gas or natural gas transmission line. Given that the apphcation in 
this case is for a wind-powered electric generation fadhty, the Board finds that Section 
4906.10(A)(1), Revised Code, is not apphcable. 

C Nature of Probable Environmental Impact and Minimum Adverse 
Environmental Impact - Sections 4906.10(A)(2) and (3), Revised Code 

Staff evaluated the apphcation and supplemental .information received from the 
apphcant, and conducted field visits to evaluate the nature of the probable enviromnental 
impact and whether the proposed fadhty repres^ts the minimum adverse environmental 
impact. As part of the Staff Report, staff discusses 27 fadors regarding the natxire of the 
probable environmental impact of the construction and operation of the proposed wind-
powered electric generation fadhty. The factors indude the air emissions, the wetlands 
and streams within the project area, the electric collection lines proposed as part of the 
application, access roads, the removal of trees and vegetation in the project area, 
threatened or endangered spedes, traffic in the project area, cultural resources, residences 
or other structures that will be removed as a result of the proposed project, projeded 
operational noise levels, turbine setbacks, the composition of the project area, regional 
development, and jobs assodated with the proposed project, (Staff Ex. 2 at 13-19,) 

Staff also evaluated the site selection process and the ecological, cultural, and 
sodoeconomic impacts of the construction and operation of the proposed wind-powered 
electric generation fadhty in its consideration of whether the proposed fadhty represents 
the minimum adverse environmental impact (Staff Ex. 2 at 20-26). 

To the extent intervenors have raised an issue regarding the nature of the probable 
environmental impad or the proposed fadhty's minimum adverse environmental impad, 
only the more sahent issues are addressed by the Board in this order. If a party raised an 
issue as to the nature of the environmental impact or to the minimum adverse 
environmental impad, and the issue is not addressed in this dedsibn, it is hereby derued 
by the Board. 
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1. Environmental Impacts 

a. Site Selection 

Buckeye requested, and was granted, a waiver from providing a complete site 
altemative analysis due to the unique nature of wind-powered electric generation 
facilities. Staff reports that Buckeye evaluated the following criteria in siting the proposed 
facility: adequate wind resources, proximity to electric transmission infrastructure with 
adequate capacity, accessibihty via pubhc roads and raihoads that can accommodate 
dehvery of equipment, adequate geotechnical conditions, limited sensitive ecological 
resources, compatible land use, and landowners who are willing to lease their property for 
the construction and operation of the fadhty. (Staff Ex. 2 at 20.) 

With respect to the siting of each turbine, according to staff. Buckeye reported the 
use of additional criteria, including: setbacks from residences, property lines, pubhc right-
of-ways, and other features. Within the remaining available area. Buckeye represented to 
staff that it considered: shadow fficker and noise constraints, slopes and other access road 
limitations, ecologically-sensitive resources, wind resources and turbine engineering 
requirements, agricultural impads, and landowner preferences regarding the placement of 
the wind turbines. Staff asserts that Buckeye considered numerous potential 
configurations before presenting the apphcation to the Board. (Staff Ex. 2 at 20.) 

The Board finds that the site selection for the proposed fadhty compUes v\rith 
Section 4906.10(A)(2) and (3), Revised Code, as the probable impad of the site selection 
has been adequately determined, and the Board is able to determine that the site sdection, 
as presently configured, represents the minimum adverse enviromnental impacts, 
provided the certificate issued indudes staff's recommendations set forth in the Staff 
Report and modified in the Condusion and Conditions Section of this opinion, order, and 
certificate. 

b. Ecological Impacts 

To evaluate the potential ecological impads of the project. Buckeye hired Hull & 
Assodates, Inc. (HuU). In evaluating the proposed projed area, Hull identified 12 
wetlands vsdthin the projed area. Buckeye asserts in its apphcation that, although 
wetlands are present within the projed area, the proposed fadhty has been designed to 
avoid any permanent or temporary impacts to the wetlands. However, some wetlands are 
dose enough to the proposed facility components that specific avoidance steps will be 
necessary during construction to prevent any disturbance. These steps may indude 
prominently flagging or temporarily fencing the wetland areas prior to construction to 
avoid material storage or vehide traffic within the wetlands. Additional erosion and 
sediment controls wdll be utilized around wetlands to prevent disturbance. (Buckeye Ex. 1 
at 144-145; Staff Ex. 2 at 13,20-21; Buckeye Ex. lA at Table 2.) 
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Hull also evaluated 21 streams located within the projed area. According to the 
apphcant, effective techniques are available and will be used to avoid stream impads. To 
prevent erosion and dovwistream sedimentation, silt fencing and/or straw bales will be 
used around the work site. Moreover, where possible, deared tree stumps will be left in 
place to help maintain soil stabihty. Existing crossings will be strengthened via placement 
of a steel plate to aUow crossing by heavy equipment and turbine components. After 
construction, the steel plate will be removed and maintenance vehides wiU use the 
existing crossing without modification. Where there is no existing crossing, in-water work 
will be avoided and spedal crossing techniques will be utilized, induding: creating 
permanent bridges or the use of diredional boring for buried electrical coUection lines, 
(Buckeye Ex. 1 at 148-149, Ex. M; Staff Ex. 2 at 13-14,21; Buckeye Ex. lA at Table 2.) 

Staff concludes that there would be minimal tree and vegetation dearing for 
construdion, due to the agricultural nature of the projed area. However, it is estimated 
that 4.1 acres of forested area would need to be deared to accommodate various projed 
components, representing less than 0.1 percent of the projed area. Therefore, the impad 
on plants and wildlife, due to tree dearing would be minimal. (Staff Ex. 2 at 14,21.) 

The Board finds that the nature of the ecological irhpacts of the proposed fadhty 
have been adequately determined, in compfiance with^Section 4906.10(A)(2), Revised 
Code, and that the proposed facility represents the mirumum ecological impads from the 
proposed facility, provided the certificate issued indudes staff's recommendations set 
forth in the Staff Report and modified in the Condusion and Conditions Section of this 
opinion, order, and certificate. 

c. Wildhfe 

In its apphcation. Buckeye states that it hired Hull to condud a review of the 
potential impads of the construction of the proposed fadhty on wildlife. This review was 
conduded from 2007 to 2008, and involved numerous onsite studies. Hull identified 
numerous birds, mammal, and reptiles that typically five in the vidnity of the proposed 
fadlity. (Buckeye Ex. 1 at 115-117.) 

Buckeye states that it expeds construction-related impacts to wildlife to be limited 
to inddental injury and mortahty due to construction activity. Buckeye expects the projed 
to have little impad on any resident spedes. With resped to permanent displacement. 
Buckeye states that the proposed fadlity wiU be sited away from sensitive habitats, such as 
forestland, streams, and wetlands, which wUl minimize the pot*ential impad that the 
proposed fadlity will have on v^dldhfe through the risk of permanent displacement. 
Although the proposed projed area covers approximately 9,000 acres, construction of the 
facility wiU result in the permanent loss of 0.3 acres of forest habitat, and the conversion of 
3.8 acres of forest to successional communities. (Buckeye Ex. 1 at 150-151.) 
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Additionally, Buckeye asserts that it is taking the proper steps to minimize the 
impad of the proposed fadhty on the local ecosystem and wildlife. To minimize the 
impads of the proposed facility. Buckeye outlines mitigation measures induding: 
avoidance of sensitive areas, such as wetlands; limiting the area disturbed to the smallest 
possible area; and reestabhshing vegetative cover in disturbed areas. Buckeye asserts that 
these measures will avoid any significant disruption to local wildlife. (Buckeye Ex. 1 at 
152.) 

Staff conduded that, based on the field surveys conduded, as well as information 
contained in the Ohio Department of Natural Resources' (ODNR) Natural Heritage 
Database, this proposed facility would result in limited impads on wildlife. Moreover, no 
significant impads to reptihan or amphibian spedes is expeded as a result of the 
construction of the proposed fadhty. (Staff Ex. 2 at 15.) 

i. Avian Spedes 

Buckeye hired a consultant, Stantec, to determine the impad of the potential fadhty 
on the avian and bat populations (Buckeye Ex. 1 at 112), Through Stantec, Buckeye 
conduded numerous surveys under guidelines recoixunended by ODNR. After 
conducting a survey of the area. Buckeye noted the presence of several state hsted spedes. 
SpedficaUy, the surveys induded limited sightings of several spedes of concern: the 
northern harrier (state endangered); the least flycatcher (state threatened); and the sandhill 
crane (state endangered) (Buckeye Ex. 1 at 118,121). However, due to the predominately 
agricultural nature of the area. Buckeye states that the projed area does riot provide 
suitable habitat for many of these spedes (Buckeye Ex. 1 at 140). 

Staff states, in its review of the apphcation, that Buckeye properly consulted with 
ODNR's Division of Wildhfe, as well as the United States (US.) Fish and Wildhfe Service 
(USFWS) to determine the impact of the proposed fadhty on avian spedes and to develop 
an adequate preconstruction avian surve5dng plan. Staff conduded that, based on the 
results of the avian studies, as well as the location of the proposed fadhty within a largdy 
agrioiltural area, significant impads to bird spedes were not expeded as a result of the 
proposed projed. (Staff Ex. 2 at 14-15.) 

However, UNU disagrees with Buckeye's condusion that the proposed fadhty will 
not kill an unacceptable number of birds. SpedficaUy, UNU, argues that Buckeye has 
provided insuffident data, including the use of only a single radar station to deted 
migratory birds within the projed area and the use of a single observation point to observe 
raptors passing through the area. Of particular concern to UNU is the possible presence of 
bald eagles in the projed area. UNU avers that Buckeye has not conduded suffident 
studies to assure that bald eagles are not nesting in the projed area and wiU not be affeded 
by the construction of the proposed fadhty. (UNU Br. at 68.) 
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ii. Bat Spedes 

(a) Buckeye 

According to Buckeye's witness Cara Meinke, a consultant with Stantec, of 
particular concern in the projed area is the Indiana bat, a federaUy end^igered spedes. 
The witness explained that the Indiana bat is a cave dweUing bat, whidi hibernates in 
caves during the vmiter, and spends the remainder of the year in tree roosts (Tr. at 617-
618). Buckeye asserts that, in bat mist-net surveys conduded by Stantec during the faU of 
2007 and in the spring, summer, and faU of 2008, Stantec did not capture or identify any 
Indiana bats in or near the projed area. However, in 2009, a survey by another developer 
resulted in the capture of Indiana bats less than one mile from the proposed projed area. 
(Buckeye Ex. 7 at 3; Tr. at 2289-2291.) 

Despite the presence of the Indiana bat near the projed area. Buckeye asserts that 
the proposed fadhty wiU not cause an adverse impact on the Indiana bat. SpedficaUy, 
Buckeye states that it is working with the USFWS and ODNR to develop a Habitat 
Conservation Plan (HCP), which wiU indude obtaining an Inddental Take Permit (TTP) 
(Buckeye Br. at 35; Tr. at 2263). According to Buckeye, tiie HCP and ITP would mitigate 
any mortality of bats caused by the turbines. In fad. Buckeye asserts that, because of its 
efforts, there wiU be no impad to the Indiana bat. (Buckeye Br. at 35; Buckeye Ex. 7 at 7.) 
In support of this assertion. Buckeye's witness Meinke testified that, in order to obtain an 
ITP^ Buckeye must prepare an HCP that demonstrates that take wiU be minimized and 
mitigated to the maximum extent practicable, and the HCP must meet with the approval 
of the USFWS and comply v^th the National Environmental Pohcy Ad, Moreover, Ms. 
Meinke testified that the typical foraging activities of the Indiana bat, among trees, over 
streams, along habitat edges, and in s m ^ dearings in forests, will not be affeded by the 
proposed fadhty in its present configuration. (Buckeye Ex. 7 at 4-7.) 

(b) Staff 

Staff states that Buckeye is generaUy avoiding habitat that is typically identified as 
suitable habitat for the Indiana bat, which reduces the likelihood of the projed impacting 
the spedes. In addition, staff indicates that Buckeye consulted with ODNR and the 
USFWS to assess the potential impad of the proposed fadhty on the Indiana bat and to 
develop an appropriate preconstruction surveying plan. Staff supports the 
implementation of an HCP to assist in the minimization and mitigation of potential 
impads to the Indiana bat. Moreover, staff agrees with Buckeye's assertions that location 
of the proposed fadlity away from sensitive areas such as wetlands, streams, or wooded 
areas will mirumize the potential impads of the fadlity. (Staff Ex. 2 at 15,22.) 
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Staff witness Keith Lott also testified as to potential measures that could be 
included in the HCP. Mr. Lott stated that appropriate setbacks from the edges of forested 
areas would minimize bat mortahty. AdditionaUy, Mr. Lott testified that Buckeye could 
feather its turbine blades during times of low wind. Feathering occurs where blades are 
rotated so that they do not catch the vrtnd. Feathering at low wind speeds has been shown 
to decrease bat mortalities by blade strike by more than 50 percent, Mr. Lott further noted 
that feathering would proted other bat spedes as weU. (Tr. at 2265-2279.) 

(c) UNU and UCC 

UNU asserts that the risk of impad on the Indiana bat is greater than the risk 
estimated by Buckeye or staff. UNU asserts that the state has a duty to proted the bats, 
which can be harmed in several ways (UNU Br. at 62). First, bats can be attraded to the 
movement of the turbines and fly into the turbines, as stated by staff witness Lott (Tr. at 
2260). Bats, in general, also suffer a risk of barotraumas, where the change in air pressure, 
created by a turning wind turbine, causes a rapid decompression and a coUapsing of their 
lungs (Tr. at 615). Therefore, according to UNU, bats, induding the Indiana bat, wiU likely 
be harmed by the proposed fadUty, which in turn wiU have an impad on the local 
ecosystem. Moreover, UNU asserts that Buckeye has not induded suffident information 
in its apphcation on corrective measures or other recommendations of a protocol for 
measuring acceptable effeds on bats. (UNU Br. at 67-68.) 

UNU states that additional conditions must be placed on the proposed fadhty to 
proted the Indiana bat. First, UNU recommends that the Board prohibit Buckeye from 
clearing any suitable habitat of the Indiana bat, induding any isolated trees which provide 
a suitable habitat, as bats may be harmed or kiUed during tree removal, UNU also 
recommends that the Board disaUow any tree dearing in the habitat area of the Indiana bat 
between April 1 and November 30, the times of the year during which the Indiana bat is 
tree roosting. (UNU Br. at 63-64; Tr. at 2281-2282,) AdditionaUy, UNU supports the 
recommendation that turbine blades be feathered at wind speeds of 5.0 meters per second 
or less (UNU Br. at 66). 

As an additional measure, UNU reconunends five-mile setbacks from any bat 
capture site or roosting location of the Indiana bats (UNU Br. at 64). UNU argues that Mr. 
Lott stated that ODNR has identified setbacks as an effective method for protecting 
Indiana bats (Tr. at 2265). Because USFWS has determined that a five-mUe setback is 
appropriate, unless Buckeye goes through a formal consultation process with the USFWS, 
UNU asserts that turbines should be setback at least five miles from any capture sites or 
roost locations (Tr. at 648-649; UNU Br. at 64; UNU Ex. 53 at 50), UlSfU not only supports 
the inclusion of a certificate condition that would require a five-mUe setback from aU 
Indiana bat capture and roost locations, but UNU supports a requirement that, if an 
Indiana bat roost is subsequentiy discovered within five irdles of an operational turbine. 
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use of the turbine be discontinued until it can be verified that the roost is no longer in use. 
(UNU Br. at 65.) 

In addition to the five-mUe setback from aU roost or capture locations, UNU 
beheves that a 10-mile setback from aU hibernactda is necessary. UNU argues that this 
setback is necessary to protect bats, which may arrive at their hibemacula as early as July, 
where they remain to buildup fat for hibernation. During this time, prior to hibernation, 
bats have been known to forage at greater distances, up to 19 mUes. (UNU Ex, 53 at 40-42.) 
UNU argues that a 10-mile setback from aU hibemacula is necessary to adequately proted 
the Indiana bats during autumn swarming prior to hibernation (UNU Br. at 65). 

Finally, UNU believes that Buckeye should develop a meaningful post-construction 
avian and bat mortahty plan to prevent excessive bat deaths (UNU Br, at 66). UNU notes 
that the Staff Report recommends the development of such a plan that is approved by both 
staff and ODNR (Staff Ex. 2 at 61). However, accordkig to UNU, tiie condition 
recommended by staff does not adequately proted bat and avian hfe, as it only records the 
number of bats and birds that have died, but vsdU not require Buckeye to reduce 
unacceptably high mortality numbers. UNU recommends that a meaningful post-
construdion avian and bat' mortahty plan would identify the number of bird and bat 
fatalities deemed to be unacceptably high and would specify the mitigation measures that 
Buckeye should undertake to reduce avian and bat mortalities, if they reach an 
unacceptably high number. (UNU Br, at 66-67.) 

In addition to the use of setbacks to proted the Indiana bat, testimony by staff 
witness Lott provided that a colony of Nortiiem Myotis bats was found near the site for 
Turbine 48 (Tr. at 685, 2260-2261). UNU argues that siting of this turbine may discourage 
the bats from continuing to use the area and would increase the risk of bat mortahty. 
UNU asserts that some of the mitigation measures used to proted the Indiana bat should 
also be used to proted other bat spedes, induding disaUowing Buckeye from cutting 
down trees in which bats are currently roosting. (UNU Br. at 66-68.) 

UCC also raises additional concerns about the colony of Northern Myotis bats 
roosting on the southwestern edge of UCC property, near the location of proposed 
Turbuie 48 (UCC Br. at 10). Should the colony of Northem Myotis bate be disturbed, UCC 
is concerned about the negative impads on the country dub. UCC states that bats are 
benefidal to the golf course because they naturaUy reduce the number of fl5ang insects in 
the area (UCC Br. at 10). Moreover, UCC refies on the testimony of Ms. Meinke fliat 
operation of a wind turbine near the golf course might reduce the number of bats foraging 
for inseds around the course (Tr. at 696-697). In its brief, UCC condudes that any 
disruption of the bat colony located near'proposed Turbine 48 could be detrimental to the 
enjoyment of UCC property due to the presence of additional inseds (UCC Br. at 11). 
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Therefore, UCC is concerned that Buckeye's application offers no mitigation strategy for 
the impad on the Northem Myotis bats (UCC Br. at 18). 

(d) Buckeye Response 

Buckeye disagrees with UCC's assertion that the construction of Turbine 48 wiU 
disrupt the Northem Myotis bat colony located on UCC's property. SpedficaUy, Buckeye 
argues that UCC's assumption that construction of Turbine 48, which is located on 
agricultural land, wiU disrupt the colony is based solely on speculation (Buckeye Reply Br. 
at 65-66). Moreover, Buckeye points out tiiat Mr. Lott testified that aU of the proposed 
fadhty is located on agricultural land which would not impad the habitat or the colony 
itself (Tr. at 2279). 

Additionally, Buckeye disagrees with the assertion of UNU that an HCP and ITP 
are insuffident, or that additional setbacks are necessary beyond those imposed in the 
Staff Report or recommended in the HCP obtained from USFWS (Buckeye Reply Br. at 57-
63). Instead, Buckeye states that its intention to comply vnth an HCP and ITP should be 
sufficient for the Board to determine that the proposed fadhty wiU not have an adverse 
impact on the Indiana bat (Buckeye Reply Br. at 58; Buckeye Ex. 4 at 17-18). Buckeye 
asserts that intervenors, UNU and UCC, ignore the involvement of staff, ODNR, and 
USFWS, when they seek to impose additional conditions on the construction of the 
proposed fadlity. Buckeye does not beheve UNU's proposed additional conditions are 
necessary, as the HCP wiU set forth appropriate safeguards (Buckeye Reply Br. at 58). 
Moreover, Buckeye states that staff's proposed condition that would require Buckeye to 
have an enviroiunental spedahst on site at aU times that construction is being performed 
in or near a sensitive habitat should be suffident to safeguard local wildlife (Staff Ex. 2 at 
60; Buckeye Reply Br. at 59). 

Buckeye also takes issue with UNU's proposed requirement that a condition be 
imposed on the certificate requiring turbines to be feathered at wind speeds of 5,0 meters 
per second or less (UNU Br. at 65-66). According to Buckeye, both Mr. Lott and Ms. 
Meinke provided significant testimony indicating that the HCP and FTP would provide 
assurances against any adverse impad on the Indiana bat (Buckeye Ex. 7 at 7-8; Tr. at 
2283). Buckeye asserts that, rather than try to duphcate the efforts contained in the HCP, 
the Board would be better served to simply require Buckeye to obtain an HCP and comply 
with the conditions imposed therein (Buckeye Reply Br. at 63). 

(e) Board Analysis and Condusion 

The Board has reviewed the record v\dth resped to the conservation of wildlife. 
Although UNU and UCC beheve that additional safeguards are necessary to proted local 
wildlife, we find that Buckeye has taken adequate steps, and wiU continue, to avoid, 
minimize, and mitigate the effeds of the proposed fadhty on local wildhfe, induding the 
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Indiana bat. AdditionaUy, because Buckeye is pursuing an HCP and ITP with USFWS, we 
do not find it necessary for the Board to impose any additional conditions on the 
certificate, beyond those initiaUy recommended by staff, due to the continued oversight by 
USFWS that wiU result from tiie HCP and FTP. 

We believe that the potential bird and bat mortahty rates were appropriately 
addressed on the record by Buckeye and that Buckeye conduded adequate avian studies. 
Therefore, the Board finds that, with resped to the potential impad on wUdlife, the record 
in this proceeding shows that the nature of the probable environmental impad, as.weU as 
the minimum adverse environmental impad, has been deterauned for the proposed 
facility, in accordance with Section 4906.10(A)(2) and (3), Revised Code, provided the 
certificate issued indudes staff's recommendations set forth in the Staff Report and 
modified in the Condusion and Conditions Section of this opinion, order, and certificate. 

2. Cultural Resources and Sodoeconomic Impads 

a. Buckeye 

The apphcation indudes data coUeded by ASC Group, Inc. concerning the cultural 
and archaeological resources in the projed area. The data was compiled into a cultural 
resource literature review and impad assessment of such resources within a five-mUe 
radius of the proposed wind projed area. (Buckeye Ex. 1 at 180-189, App. Ex. U.) 

The apphcation induded a cultural assessment of 33 cultural resources listed with 
the National Register of Historic Places (NRHP), one location with a determination of 
ehgibility for hsting with the NRHP, numerous historic inventory, and archaeological 
inventory, and identified 70 cemeteries (Buckeye Ex. 1 at 180, App. Ex, U). 

Buckeye asserts that, based upon the cultural resource study, impacts to 
archaeological and historic resources and landmarks are likely to be extremely minimal. 
First, Buckeye contends other strudures in Ohio that are similar to turbines, like 
telecommunications towers, rarely encounter significant archaeological sites given the 
smaU amoimt of ground disturbed to construd the structures and the fad that they are 
located in upland areas, rather than stream vaUe]^ where prehistoric archaeological sites 
are often found. The likelihood of disturbing archaeological sites, according to Bukeye, is 
also reduced by the use of farm land, pubhc roads, and exiting utifity right-of-ways (ROW) 
to the extent possible. Construction of the proposed fadlity is antidpated to disturb a total 
of approximately 373 acres of soU, of which 301 acres wUl be temporarUy disturbed and 
approximately 72 acres will be permanently impacted. (Buckeye E)Cl at 181, App Ex. U.) 

According to the application, there are 34 historical landmarks within five miles of 
the proposed fadlity as identified by the Ohio Historic Preservation Office (OHPO). 
Twenty of the landmarks are located in the viUage of Mechanicsburg and nine are in the 
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dty of Urbana. Buckeye states that the proposed Vidnd fadhty wiU not physicaUy destroy, 
alter, or be located immediately adjacent to any registered or known efigible landmarks. 
In addition. Buckeye submite that, pursuant to the criteria recognized by the NRHP, the 
fadUty will not adversely affed the integrity of the historic landmarks. Buckeye contends 
that no turbine v^U be located dose to landmarks so as to constitute a visual obstruction, 
although some turbines may be visible in the distance from some landmarks depending on 
obstructing terrain, tree lines, or other buildings. The historic distrid in Urbana is not 
likely to have a view toward any of the proposed turbines and the listed historic resources 
in the village of Mechanicsburg are not likely to have significant views of the wind 
turbines. (Buckeye Ex, 1 at 181-184, Ex, U.) 

b. Staff 

Staff reviewed Buckeye's assessment of the impads to cultural resources within five 
miles of the projed area and notes that Buckeye's cultural impad analysis was conduded 
utUizing a database or literature review of previously recorded elements. Staff concurs 
that impads to known cultural resources are likely to be minimal in hght of the fad that 
the projed wiU be located in upland areas, the proposed turbine locations wiU not be near 
identified cultural resource sites, and the access roads and electric coUection system wiU be 
placed along existing roads, (Staff Ex. 2 at 22-24.) 

Staff recognizes that there are several sites of archeological interest in the area, 
induding a band of Native American mounds identified to the south of the projed area 
between the dty of Urbana and the village of Mechanicsburg. Staff proposes that, to better 
determine the presence, or absence, of important archeological sites, at a minimum. Phase 
I testing is appropriate at turbine locations, access roads, and electric coUection line 
locations. (Staff Ex. 2 at 23.) 

i 

Staff also discovered several structures of architectural kiterest in Union Township, 
in and around the village of Mutual, dating back to the 1800s, which were not inventoried 
in Buckeye's hterature review. On that basis, staff suggests tiiat Buckeye condud 
additional architectural surveys and, if warranted, develop a mitigation plan for the staff's 
review, in coordination with OHPO vdth input from the Champaign County Historical 
Sodety, prior to construction. (Staff Ex. 2. at 23-24.) 

As part of ite investigation, staff also reviewed the sodoeconomic and recreational 
impads of the proposed fadhty. Staff condudes that the proposed wind fadlity is not 
likely to have a significant impad to existing land use within the projed area, as minimal 
agrictiltural land wiU be permanently lost. Furthermore, staff points out that Buckeye has 
stated that all damaged drainage tUes from construction activities wiU be rqjaired, aU 
construdion debris wiU be removed, and landowners vdU be compensated for lost crops. 
(Staff Ex. 2 at 24-25.) 
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Staff acknowledges the proposed Buckeye wind fadhty is expeded to have a long-
term aesthetic impad on residences near the fadlity, as turbine(s) wUl be visible from 
many of the residences in the projed area. AU of the turbines in the projed area are 
outside the residential setback (914 feet, in this instance), except for Turbine 70, in 
addition, except for Turbine 57, aU of the turbines are outside the property line setback. 
Staff states that requiring Buckeye to screen the turbines from view is not a practical 
mitigation measure in most cases. (Staff Ex. 2 at 25.) 

Staff lists 14 recreational land uses, two golf courses and one park within one mUe 
of a turbine. The two golf courses are located within one-half mile of a turbine. With 
regard to shadow flicker, staff notes that shadow flicker has its longest reach during 
winter months, which is the off season for a golf course. However, staff states that the goff 
courses in the project area may receive some low intensity shadow flicker in the early 
morning and late evening. Furthermore, staff advises that both golf courses would be 
exposed to noise in the 35 dBA range. According to staff, traffic delays due to construction 
that may impad recreational land uses would be temporary and minimal, (Staff Ex. 2 at 
25.) 

Staff notes that, according to the apphcation, the population in the tov^mships of 
Champaign County is projeded to grow by approximately 6.5 percent from 2010 to 2020. 
Staff believes that construction of the wind farm could limit future commerdal and 
residential development in the projed area; however, based on the popxilation projections, 
the projed will not limit growrth beyond expeded levels in the townships where the 
fadlity is plarmed. The proposed electric generation fadhty is expeded to have a positive 
economic impad in the region by providing an additional source of tax revenue for the 
partidpating townships, lease revenues for partidpating landov^mers, 131 fuU-time 
construdion jobs for approximately 12 months, and 12 fuU-time permanent jobs for facility 
operations. (Staff Ex. 2 at 25.) 

Staff condudes that with the recommended conditions as set forth in the Staff 
Report, the proposed wind fadhty would not cause any temporary or permanent impads 
to cultural resources. However, staff finds that the proposed fadhty would cause 
temporary and permanent sodal impacts in the projed area. To address and minimize the 
nature of the sodoeconomic impads, staff recommends compUance with several 
conditions with which Buckeye must comply as part of the issuance of a certificate. Staff 
believes that, with the recommended conditions, the mirumum adverse impacts wiU be 
realized in the projed area and the surrounding community. (Staff Ex. 2 at 22-26.) 

c. UCC 

UCC, one of the golf courses in the projed area, argues that the apphcation fails to 
consider the distraction and visual impad proposed Turbines 48 and 49 wUl have on the 
golf course, as a result of the turbines appearance, movement on the horizon, and shadow 
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flicker. As proposed, Turbine 48 would be located approximately 2,000 feet from and 
directly behind the green on the fifth hole and Turbine 49 would be located approximately 
2,800 feet south of the green on the fifth hole. For that reason, UCC argues that Buckeye 
has failed to meet its burden to prove that the nature of the environmental impad has been 
considered and that proposed Turbines 48 and 49 represent the minimum adverse 
enviromnental impad, considering the state of avaUable technology and the nature and 
economics of the various alternatives, and other pertinent considerations that should have 
been considered. (UCC Br. at 2; Tr. at 246.) 

UCC requests that if the Board grants Buckeye a certificate, the Board indude as 
conditions of the certificate the foUowing two additional conditions: 

That the apphcant is prohibited from constructing the 
proposed colledor lines on the south side of US Route 36, west 
of Ault Road and east of Ludlow Road, along the UCC road 
frontage around Hole No. 11. (Tr. at 230.); and 

That Buckeye is prohibited from constructing proposed 
Turbines 48 and 49. (UCC Reply Br, 2,4-5.) 

d. Board Analysis and Condusion 

First, the Board notes that Buckeye has agreed to UCC's request not to construd the 
proposed coUedor lines on the soutii side of Route 36, along the UCC road frontage (UCC 
Br. at 2, Buckeye Reply Br. at 93). The Board finds that Buckeye and UCC's agreement not 
to locate the coUedor lines on the south side of Route 36, immediately adjacent to UCC, to 
be reasonable and finds that this condition should be incorporated into the conditions of 
the certificate as set forth in the Condusion and Conditions Section of this opinion, order, 
and certificate. Next, with regard to UCC's concern pertaining to the construction of 
Turbines 48 and 49, the Board finds that there is suffident information in the record to 
determine the nature of the probable envirorunental impad of Turbines 48 and 49 and that 
the two turbines represent the minimal adverse environmental impad pursuant to 
Sections 4906.10(A)(2) and (3), Revised Code, UCC's concerns wdth shadow fhcker and 
noise are addressed below in Section V.F.6 of this order. 

The Board acknowledges that the projed may have an impad on various cultural 
and socioeconomic resources in the area. For purposes of our consideration of the 
apphcation, with regard to Sedions 4906,10(A)(2) and (3), Revised Code, the Board finds 
that the nature of the probable impad on such resources has been "adequately determined 
and the proposed fadhty is sited such that it represents the minimtmi adverse 
environmental impad on the cultural and sodoeconomic resources, provided the 
certificate issued indudes staff's recommendations set forth in the Staff Report, as 
modified in the Condusion and Conditions Section of this opinion, order, and certificate. 
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D. Electric Grid - Section 4906.10(A)(4), Revised Code 

Sedion 4906.10(A)(4), Revised Code, requires that the feasibility and unpad of 
connecting the proposed electric generation fadUty to the regional eledric power grid be 
determined prior to the issuance of a certificate to the apphcant. In order to address this 
requirement. Buckeye caused studies to be performed. PJM Interconnection (PJM), the 
apphcable regional transmission system operator, prepared the feasibihty study (PJM 
feasibUity study) and the system impact study (PJM impad study). A stabUity and short 
drcuit analysis (PJM stabUity study) is also induded in the PJM impad study. According 
to the application, the PJM feasibility study identified conditions under which the 
proposed fadhty's output could be curtaUed. However, the likelihood of curtailment was 
determined by the study to be sUght during the summer peak hours given that several of 
the curtaUment conditions were based on outdated rating data. The remaining congestion 
issues hsted were based on very specific system conditions with a very low probabiUty of 
occurrence. In addition. Buckeye asserts that the PJM feasibihty study found that the 
curtailment of the proposed fadlity to something less than fuU output for a few hours, if 
the conditions ever exist, should not have an adverse affed on the overaU operation of the 
facUity. (Buckeye Ex. 1 at 65-66, Exs. B and C) 

The PJM impad study evaluated a 200 MW interconnection that would be injeded 
along the Givens-Mechanicsburg 138 kV line and be interconneded at a new switching 
station located along the Da3d:on Power & Light, Inc. (DP&L) Urbana-Mechanicsburg-
Darby 138 kV circuit. The new station wiU be owned and operated by DP&L and wiU 
consist of three 138 kV breakers configured as a rtng-btis, a 138 kV revenue meter, and 
other assodated fadhties. Comphance wdth reUabihty criteria was assessed in the PJM 
impad study for summer peak conditions expeded in 2012. The PJM unpad study 
identified two fadlities that would likely experience thermal overloads, and three breakers 
that would be over-dutied as a result of the proposed fadhty. To corred the system 
violations. Buckeye asserts that the study found that the following upgrades are required: 
the line terminal equipment at the Urbana substation must be replaced; recondudoring of 
approximately 4.3 mUes of circuit; and three 69 kV drcuit breakers at Urbana must be 
replaced. (Buckeye Ex. 1 at 66-67, Exs. B and C) 

The results of the PJM impad study revealed no operating issues other than 
operating voltage and power fador ranges. Further, PJM conduded that the proposed 
projed would not result in deliverability or transmission system congestion problems. 
(Buckeye Ex. 1 at 67) 

Staff reviewed the studies regarding interconnection of the proposed projed to the 
existing regional electric transmission system. In the Staff Report, staff notes that Buckeye 
submitted the proposed projed to PJM.on December 6, 2006. Staff states that the only 
study conduded by PJM which had not been released by the issuance of the Staff Report 
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was the PJM facilities study, which identifies engineering design work necessary to begin 
construdion, an estimate of coste that Buckeye wiU be charged for attachment fadhties, 
local upgrades, and network upgrades, and a timeline for design and construction of 
fadhties and upgrades. According to staff. Buckeye has not yet signed a Construction 
Service Agreement for the upgrades identified in the studies or an Interconnection Service 
Agreement with PJM for the proposed fadhty. The applicant's signature on the 
Interconnection Service Agreement wiU need to be obtained before PJM wiU aUow 
Buckeye to intercormed the proposed fadhty to the bulk electric trartsmission system. 
(Staff Ex. 2 at 27.) 

Staff reviewed the PJM impad study, which summarized the network impacts that 
may occur vdth the injection of 200 MW of energy (40 MW of capadty) when the proposed 
fadlity is cormected to the bulk power system. Staff notes that only the 40 MW of capadty 
can be relied on for the fadhty to meet capadty obhgations, although Buckeye requests a 
generation injection of 200 MW from PJM and Usted 126 to 175 MW in its apphcation to 
the Board. Both the PJM impad study and the PJM feasibihty study revealed that some 
existing transmission lines would become overloaded with the addition of the proposed 
generating fadhty conneded to the system under multiple contingency outage conditions. 
(Staff Ex. 2 at 28.) 

The PJM feasibUity study and the PJM impad study for the proposed projed 
indicate that, pursuant to the North American Electric Rehabihty Corporation (NERC) 
electric transmission system reliabiUty standards, the proposed wind fadhty would not 
overload the system with no contingendes or a single contingency, but noted that multiple 
contingencies would likely lead to outages and equipment faUure. Staff notes that these 
issues can be aUeviated by upgrading and recondudoring the line to maintain 
transmission system integrity. Staff confirmed that the PJM impad study revealed that 
three circuit breakers, transformer fuses, and holders would need to be replaced, (Staff Ex, 
2 at 28-29.) 

Staff also verified that, as stated in the apphcation, the PJM stabihty study showed 
no stabihty issues were identified as a result of the proposed electric generation projed 
and no overloads were identified as a result of previous projects or projects in queue prior 
to the proposed Buckeye projed (Staff Ex. 2 at 29-30). 

Thus, staff concluded that, with the upgrades identified in the PJM studies, the 
proposed fadlity is expeded to provide rehable generation to the bulk electric 
transmission system, the fadhty is consistent with plans for expansion of the regional 
power system, and the fadlity wiU serve the interests of electric system economy and 
reliability. Further, staff states that the proposed generation fadlity wiU serve the pubhc 
interest, convergence, and necessity by providing additional eledrical generation to the 
regional transmission grid. (Staff Ex. 2 at 30-31.) 
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Initially, the Board notes that none of the intervenors to this matter raised any 
issues regarding the interconnection studies and the condusions of the applicant and/or 
the staff based on the studies. 

The Board finds that, based on tiie record in this proceeding, the proposed wind-
powered electric generation fadhty is consistent with the plans for expansion of the 
regional power grid as set forth in the system impad and intercormection studies 
performed by the regional system operator and v ^ serve the interest of electric systems 
economy and reliabUity. Therefore, the Board condudes that the proposed fadlity 
comphes v^th the requirements spedfied in Section 4906.10(A)(4), Revised Code, provided 
the certificate issued indudes staff's recommendations. (Staff Ex. 1 at 36.) 

E. Air, Water, SoUd Waste, and Aviation - Section 4906.10<'A)f5), Revised Code 

1. Air 

According to the Staff Report, air quaUty permite are not required for construction 
and operation of the proposed fadhty, but fugitive dust rules adopted pursuant to the 
requirements of Chapter 3704, Revised Code, may be apphcable. Staff notes that Buckeye 
has indicated an intention to control fugitive dust through the use of several practices. 
The extent to which areas of construction are disturbed at any given time wiU be 
minimized by stabihzing and restoring such areas quickly. Water or caldum carbonate 
wiU be used to control dust on unpaved pubUc roads and fadhty access roads. Some road 
ways may be temporarily paved with a stone and oU mixture, but this process wiU not be 
used in the vicinity of streams or wetiarids. Buckeye has reported to staff that it intends to 
develop a reporting process to monitor for excessively dusty conditions. (Staff Ex. 2 at 32.) 

Staff also reports that other construction-related air emissions would result from the 
use of construdion vehides and equipment. Equipment-related emissions would be 
controUed by keeping construdion equipment in good working condition. Staff condudes 
that construction and operation of the fadhty wpuld be in comphance with air emission 
regulations. (Staff Ex. 2 at 32.) 

2. Water _ _ 

Staff states that neither construction nor operation of the proposed fadhty wiU 
require the use of significant amounts of water; thus, requirements under Sedions 1501.33 
and 1501.34, Revised Code, are not apphcable to this projed. (Staff Ex. 2 at 32.) 

According to the Staff Report, the apphcation indicates that there are 21 perennial 
and ephemeral streams and several acres of weflands in the proposed projed area. 
However, Buckeye has represented that it intends to avoid dired impad to aU wetlands in 
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the placement of the fadhties and in accessing the fadhties during construction and 
operation. To indicate the presence of proteded wetiands, such areas wiU be flagged or 
fenced during the construdion of the proposed fadlity and appropriate erosion controls 
wiU be implemented in construdion areas. Staff reports that many of the streams wUl 
need to be crossed by construdion equipment or dedrical coUection lines. However, 
Buckeye intends to cross streams usuig methods that do not disturb the streambeds 
wherever possible. (Staff Ex. 2 at 32-33; Budceye Ex. 1 at 144-148.) 

Additionally, staff reports that Buckeye intends to implement a Storm Water 
PoUutant Prevention Plan (SWPPP), which would minimize impads on streams and 
wetlands. The SWPPP would be developed in assodation witih Buckeye's National 
PoUution Discharge Elimination System (NPDES) permits for the fadhty. Staff reports that 
Buckeye wiU likely need two separate NPDES construction permite: a construction storm 
water general permit, and a general permit for storm water discharge for construction 
activity within the Big Darby Creek watershed. However, staff states that, because of the 
planned avoidance of streams and wetlands, comphance with Clean Water A d Section 401 
or 404 requirements may be achieved under nationv^^de permite. In condusion, staff 
beheves that construction of this fadhty would comply with requirements of Chapter 6111, 
Revised Code, and the rules and laws adopted under the chapter. (Staff Ex. 2 at 32-33.) 

3. Solid Waste 

Staff notes that the construction of the fadhty wiU result in the creation of sohd 
waste, including plastics, wood, cardboard, metals, padcaging materials, construction 
scrap, and general refuse. However, Buckeye intends to remove construction debris from 
work areas and dispose of those materials in dumpsters located at the staging areas. A 
private contrador vdU be used to remove waste coUeded in dumpsters. According to 
staff. Buckeye would also develop and foUow SpiU Prevention Containment and 
Countermeasure (SPCC) procedures to prevent tiie release of hazardous substances, such 
as petroleum produds, into the envirorunent during construction. Any spills of hazardous 
substances would be reported pursuant to Ohio Environmental Protection Agency (Ohio 
EPA) and ODNR procedures. (Staff Ex. 2 at 33,) 

During operation of the proposed fadhty, staff reports that Buckeye wUl generate 
waste simUar to a smaU business office, which v̂ dU be disposed of through a sohd waste 
disposal service. Waste oUs generated during operation would be disposed of in 
accordance with state and local regulations. (Staff Ex. 2 at 33.) 

With resped to the waste assodated with the dearing of vegetation, staff reports 
that such waste would be deared, with timber cut into logs and either left for the 
landowner or removed from the site. Limbs and brush wiU be chipped, buried, or 
otherwise disposed of, but wiU not be left on-site. Staff states that it beheves that 
Buckeye's sohd waste disposal plans wUl comply with sohd waste disposal requiremente 
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in Chapter 3734, Revised Code, and the rtdes and laws adopted under that chapter. (Staff 
Ex. 2 at 33.) 

4. Aviation 

a. Staff 

Two airports are located within the footprint of the proposed fadhty. Grimes Field, 
a pubhc use municipal airport, maintains two active runways. WeUer Airport, a privately 
owned, public use airport, maintains a single active runway. Staff states that it contaded 
the Ohio Department of Transportation, Office of Aviation (ODOT-OA) during ite review 
of Buckeye's apphcation to assess the potential impad of the construction of the proposed 
fadlity. OEKDT-OA recommended disapproval of 11 of the proposed turbines due to the 
proposed turbines penetration into proteded airspace from the nmway centerline of both 
airports. ODOT-OA notified Buckeye that it was recommending disapproval of those 11 
turbines on April 27,2009. (Staff Ex. 2 at 34-35.) 

In accordance with Federal Aviation Administration (FAA) rules. Buckeye filed a 
FAA Form 7460-1 Notice of Proposed Construction or Alteration. According to staff, any 
structure that the FAA deems to be dangerous to air travel and/or that it deems would 
have an adverse physical or electromagnetic interference effed upon navigable airspace or 
air navigation fadhties wiU receive a presumed hazard designation. Staff additionaUy 
states that a presumed hazard designation is effectively a disapproval of a structure's 
construction. On September 1, 2(X)9, the FAA published the results of its aeronautical 
studies concerning the proposed fadhty, giving 38 turbines the designation of presumed 
hazard. The 11 turbines identified as problematic by ODOT-OA are induded within the 
38 that were noticed as presumed hazards by the FAA. (Staff Ex. 2 at 34-35.) 

According to staff, FAA disapproval does not bar construdion; however, if a 
disapproved structure is built, the FAA wiU require adjustments at any affeded airport. 
Such adjustments may indude raising an airport's minimum descent altitude (MDA). The 
MDA is the lowest altitude to which descent is authorized on final approach during a 
nonpredsion instrument landing. Instrument flight rule (IFR) landings are conduded at 
an airport during times of low visibility or if indement weather prohibits a pilot from 
making a visual fhght rule (VFR) landkig. Additionally, some pilote never obtain IFR 
ratings and always fly using VFR. Raising an airport's MDA creates a steeper ghde 
slope/angle at which a plane must land in poor weather conditior\s. AdditionaUy, raising 
an airport's MDA can reduce the amount of air traffic an airport receives rdative to the 
amount of time the airport is under IFR conditions. (Staff Ex. 2 at 34'-35.) 

Staff explains that, at the time the Staff Report was issued, pending resolution of the 
issues presented in the initial FAA study, the FAA had determined that the 38 turbines 
that had received a determination of presumed hazard should not be construded as 
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proposed. However, staff provided in the Staff Report that Buckeye could stUl employ an 
engineer to resurvey the disapproved turbine sites and present those resurveys to the FAA 
in order to attempt to obtain reversal of the hazard determination (Staff Ex. 2 at 34-35; 
Urbana Ex. 5 at 1-3.) Staff recommends a condition that turbines that do not satisfy the 
FAA's requirements should not be construded (Staff Ex. 2 at 64). 

b. Buckeye 

Buckeye witness Thaddeus Brys, a consultant hired by Buckeye to evaluate the 
compliance of the proposed fadhty with the FAA regulations, testified that, on November 
8, 2009, the FAA amended its findings and determined that, of the 38 turbines originaUy 
given a designation of presumed hazard, 22 were not hazards (Tr. at 383-384; Buckeye Ex. 
25). According to the witness, in determining that 22 of the original 38 turbines presumed 
as hazards were not hazards, the FAA corredly reapphed the criteria for the VOR Alpha 
missed approach. The VOR Alpha approach is a circling approach to the airport, in which 
the pilot approaches the airport from a bearing of 130 degrees to the northwest and can 
drde to land on either runway (Buckeye Ex. 5 at 3), Therefore, 16 turbines are stiU 
presumed hazards to aviation. Of the remaining 16 turbines that are stiU presumed 
hazards, seven are corisidered hazards to Grimes Field, and nine are considered hazards at 
Weller Airport. (Tr. at 416-419.) With resped to turbines that have received FAA 
determinations of no hazard. Buckeye witness Brys testified that those turbines would not 
have any effed on flight operations at Grimes Held or WeUer Airport (Buckeye Ex. 5 at 9), 

With resped to the Urbana's potential expansion plans aheady in place for Grimes 
Field, Buckeye witness Brys testified that, imder the proposed plan, the nmway would be 
lengthened 600 feet. However, this expansion would not change the current landing 
category. Moreover, Mr, Brys stated that the FAA is reqtured to consider any future 
expansion plans that Grimes Field would have on file with tiie FAA. Therefore, in 
rendering the findings of hazard or no hazard, the FAA would have considered any future 
plans on record, and Mr. Brys stated that he did not beheve construction of the proposed 
fadhty would affed the future expansion of Grimes Field. (Buckeye Ex. 5 at 8.) 

c, Urbana and the County 

Urbana asserts that the FAA determinations may not JDC suffident to ftUly proted 
Grimes Field. In support of ite assertion, Urbana argues that construdion of any of the 
proposed turbines v ^ lessen safety around Grimes Field, may hmit the number of aircrcift 
choosing to fly into Grimes Field, and may cause certain yearly events that occur at Grimes 
Field to be canceled or changed. (Urbana Br. at 2-5). The Coimty also stresses the 
importance of the airport to future local business growth (County Br. at 10). 

Urbana witness, Nino Vitale, testified that even v^ath the FAA determination of no 
hazard, the turbines located around Grimes Field would stUl present additional issues. 
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including a potential obstade should a pilot overshoot the runway. Moreover, Mr. Vitale 
states that in VFR conditions, pilots are trained to be at pattern altitude, approximately 800 
feet above ground, within four to five miles of the airport, in order to be able to "see and 
avoid" other aircraft in the pattem, as there is no control tower. According to Mr. Vitale, 
flyuig at this altitude makes it easier to see and identify other aircraft. However, when 
flyhig around turbines in Benton, Indiana, at a similar distance above the turbines, Mr, 
Vitale reported experiencing a feeling of dizziness, due to the unique nature of the 
turbines, and beheves that flying at such an altitude above the proposed projed would be 
unsafe. (Urbana Ex. 2 at 1-5; Tr. at 1536-1537.) AdditionaUy, Mr. Vitale states that, because 
of the unique nature of the turbines and the inabihty to iUuminate the blades, flying at 
night becomes increasingly difficult as pilote have to avoid an unlit blade, which increases 
the necessary altitude and, when placed too dose to an airport, forces pUots to increase the 
descent rate into the airport (Tr. at 1537), 

Mr. Vitale also testified that a number of experimental aircraft fly in and out of 
Grimes Field and these aircraft may not have any type of radio or navigation equipment. 
Therefore, their only method of safe navigation around the airport is the "see and avoid" 
method, at pattem altitude, which could be complicated by the desire to fly at a higher 
altitude due to the presence of turbines. Mr. Vitale testified that the turbines may have 
different impads on pUote based on the type of aircraft they fly, and also based on their 
individual trairung. IFR pilote are trained to fly in the douds, VFR pUots are not and, 
therefore, fly below doud cover and, potentiaUy, doser to the movmg turbines. (Tr. at 
1535-1539.) Richard Rademacher, a VFR rated pUot, testifjdng on behalf of Urbana, also 
testified to the importance of being in pattem altitude within five nules of approaching an 
airport to land. According to M^. Rademacher, when a phot is approaching an airport 
without a control tower, being in pattem altitude allows for pUote to visuaUy recognize 
each other. Once in pattern altitude, Mr. Rademacher asserts that a pUot would not be too 
far above the tips of the turbine blades, for turbines located wdthin the five-mUe radius of 
the airport and that this would hkely be an unsafe distance. (Tr. at 1695.) 

Additional testimony estabhshed the presence of a number of yearly events 
occurring at Grimes Field. Urbana witness Vitile testified that some of the various evente 
held at Grimes Field, induding the Mid East Regional Fly In (MERFI), requires pUots to be 
at pattern altitude, at a distance of 4,5 mUes from the airport. This event also indudes 
other aviation-related activities, induding passenger rides departing from, and flying 
around. Grimes Field, which occur in the four- to ten-mUe area surroimding the airport. 
The MERFI event kwolves a large number of aircraft converging on Grimes Field in a 
short span of time. Mr. Vitale also stated that Grimes Fidd hosts an Annual Hot Air 
Balloon Festival, where hot air baUoons fly around the airport. Mr, Vitale beheves that 
construction of the proposed fadhty would likely require the canceUation of the baUoon 
festival and cause the MERFI to be moved. (Urbana Ex. 2 at 3-4.) In sum, Mr. Vitale 
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concludes that a five-mile buffer zone around the airport would be necessary to proted the 
partidpants of these evente (Tr. at 1543). 

Urbana witness John HoUand, asserts that the construction of the proposed fadhty 
wiU create a potential hazard for Care Hight operations within the area. Care Fhght, an 
emergency response team that operates out of Champaign County, flies directiy from 
Grimes Field to the scene of an accident or health emergency. However, Mr. HoUand 
testified that, if the proposed fadhty was construded, pUots would have to be mindful of 
the turbines and go around any turbine field, which could increase the ampimt of time it 
would take the emergency response team to reach the scene of an acddent. (Tr. at 2151-
2153.) Mr. HoUand testified that construction of the proposed fadhty would also result in 
the requirement that any patients to be picked up must be moved a safe distance away 
from the turbines, so that Care Fhght could safely land (Tr. at 2185). 

d. Party Responses 

With resped to mitigating the effeds of the proposed fadhty on the airports in 
Champaign County, Buckeye witness Brys testified that a localizer could be instaUed at 
Grimes Field, which would help mitigate the effeds of the turbines. However, Mr. Brys 
testified that installation of a localizer would require the consent of the dty of Urbana. (Tr. 
at 439-440.) With resped to the potential of installing a locahzer at Grimes Field, Urbana 
witness Vitale responded that a locahzer essentiaUy emits a beam, which pUote then foUow 
to land. However, a locahzer would only assist IFR pUots, which according to Mr, Vitale, 
is only 15 to 20 percent of the pUote that utilize Grimes Field (Tr. at 1541). Urbana witness 
Marc Skillman testified that a locahzer would be of no benefit to VFR pUote (Tr. at 1647). 
SpedficaUy, Richard Rademacher testified that, as a VFR-only rated pilot, he flies under 
the "see and avoid" method and tries to stay dear of clouds. According to Mr, 
Rademacher, a localizer would be of no benefit to him. (Tr. at 1692.) 

Buckeye vritness Brys also testified that the effeds of the turbines on WeUer Airport 
could be minimized and the FAA determinations of hazard could be removed through 
privatization of the airport. According to Mr. Brys, if the airport was privatized, the 
proposed turbines near the airport could be buUt and it would be up to a pUot flying into 
WeUer to see and avoid any potential hazards. (Tr. at 447.) Urbana witness Vitale 
responded that privatizing WeUer Airport would remove .any FAA protections it receives 
as a private airport and also that, as a private airport, dtizens woiUd have to get spedal 
approval to fly in and out of the airport (Tr, at 1540). 

5- Board Analysis and Condusion 

Staff recommends that the Board find that the proposed fadhty, with the 
recommended conditions, wiU comply with the requiremente spedfied in Section 



08-666-EL-BGN -34-

4906.10(A)(5), Revised Code. (Staff Ex. 2 at 56.) No intervenor raised any concerns 
regarding this criterion as it relates to air, water, and sohd waste. 

With resped to aviation, the Board finds that this projed wiU not substantiaUy 
interfere with aviation near the proposed projed area, provided the 16 turbines deemed 
potential hazards to aviation not be construded as proposed. The Board rehes on the 
findings of botii the ODOT-OA and the FAA, which determined that those 16 turbines 
pose a potential hazard to aviation. The Board is not convinced that the instaUation of a 
localizer â t Grimes Field and the privatization of WeUer Airport would be suffident to 
mitigate the FAA's finding that there wotdd be a potential hazard to aviation. Therefore, 
the Board finds tiiat Turbines 19, 24, 26, 29, 30, 34, 38. 46, 48, 50, 57, 58, 60, 61, 62, and 63 
shaU not be construded as proposed. Accordingly the Board finds that the proposed 
fadUty, as discussed in this paragraph, complies with the requiremente spedfied in Section 
4906.10(A)(5), Revised Code, provided the certificate issued indudes staff's 
recommendations set forth in the Staff Report and modified in the Condusion and 
Conditions Sedion of this opiruon, order, and certificate. 

F. Public Interest. Convenience, and Necessity - Section 4906.10f A)(61 Revised 
Code 

1. Altemative Energy Portfoho Standards 

Buckeye explains that, while the electridty generated by the proposed fadhty wiU 
be available within the PJM regional transmission system. Buckeye expeds that the 
eledridty generated wiU be sold to Ohio electric utihties to assist flie utUities with the 
requirement to meet the Altemative Energy Portfoho Standards (AEPS) of Substitute 
Senate BUI 221, Section 4928.64, Revised Code. This section of the Revised Code requires 
each Ohio electric utihty to procure or generate .25 percent of its usage from renewable 
energy resources beginning in 2009 and increasing annuaUy to 12.5 percent of its usage by 
2025. (Buckeye Ex. 1 at 20; Buckeye Ex. 4 at 4) 

The Staff Report acknowledges that AEPS requires that a portion of the electridty 
sold to retail customers in Ohio come from renewable and advanced energy resources 
beginnhig in 2009. Pursuant to Section 4928.01 (A)(35), Revised Code, renewable energy 
resources specifically indude wind energy. For that reason, staff condudes that it is likely 
that the proposed fadlity could contribute to Ohio's electric utihties' requirement to obtain 
renewable energy resources imder Section 4928.64, Revised Code. (Staff Ex. 2 at 37.) 

The Board recognizes that Section 4928.64, Revised Code, requires Ohio's electric 
utilities to procure at least 50 percent of the renewable energy requirement from resources 
located within the state of Ohio. For this reason the Board recognizes that an electric 
utiUty may fulfill a portion of its AEPS requirements by entering into an electric supply 
contrad with the ov^mer of a wind fadhty, hke the proposed projed. The Board beheves 
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that this potential benefit of the projed lends support to a finding that the proposed 
projed is in the pubhc interest, convenience, and necessity as required by Section 
4906.10(A)(6), Revised Code. 

2. Setbacks 

^- Buckeye Proposal 

Buckeye states that proposed turbines are sited with setbacks from residential 
structures and property lines consistent with Rule 4906-17-08(C)(l)(c)(i) and (ii), 0,A.C, 
which provides, in pertinent part, as foUows: 

(i) The distance from a wiiid turbine base to the property 
line of the wind farm property shaU be at least one and 
one-tenth times the total height of the turbine structure 
as measured from ite tower's base (exduding the 
subsurface foundation) to the tip of ite highest blade. 

(u) The vsdnd turbine shall be at least seven hundred fifty 
feet in horizontal distance from the tip of the turbine's 
nearest blade at ninety degrees to the exterior of the 
nearest habitable residential structure, if any, located on 
adjacent property at the time of the certification 
apphcation. 

In the present case, the requirements of Rule 4906-17-08(C)(l)(c)(i) and (ii), O.AC, 
translate to a required setback of at least 541 feet from nonpartidpating property lines, and 
914 feet from residential structures. (Buckeye Ex. 1 at 169.) However,.Union Township 
has its own wind ordinance which requires setbacks from property lines of 1.2 times the 
total height of the turbine, in this case 590 feet. Moreover, the Union Township ordinance 
requires setbacks of 1,000 feet from residential structures. (Buckeye Ex. 1 at Ex. S.) 

Buckeye states that, as proposed, the distance from each turbine to the nearest 
residential structure ranges from 873 to 4,503 feet, averaging 2,059. Only one turbine is 
currently sited Mdthin the 914 foot setback from a residence. Turbine 70 is currentiy sited 
approximately 873 feet from a residence. However, Buckeye represents that it intends to 
remedy the situation, and that Turbine 70 wiU not be construded unless an appropriate 
waiver is executed or the 914 foot requirement is met. (Buckeye Ex. 1 at 168.) 

b. Staff 

Staff asserts that two turbines in the proposed fadhty do not satisfy the minimum 
setback requirements: Turbine 70 and Turbine 57. According to staff. Turbine 57 is not 



08-666-EL-BGN -36-

sufficiently setback from a nonpartidpating residence. However, staff states that there 
appears to be sufficient space on the hosting parcel to accommodate the shght adjustment 
to the turbine location that would be necessary to meet the minimum setback requirement. 
(Staff Ex. 2 at 38.) 

c. Safety 

UNU asserts that the minimum prescribed setbacks contained in Rule 4906-17-
08(C)(1)(c), O.A.C. are insuffident. SpedficaUy, UNU argues that the proposed setbacks 
under Ohio law are arbitrary, imreasonable, and contrary to the health, safety, and well-
being of the host communities, (UNU Br. at 86.) In support of its assertion that the 
proposed setbacks are unsafe, UNU relies on the Nordex micro-sitting guide that suggests 
that turbines be sited at least 500 meters (approximately 1640 feet) from residences, so as 
not to disturb residents with noise and shadow fhcker (UNU Ex. 12). UNU also dtes to 
other manufacturer guides that reconunend greater setbadcs than those mandated by Rule 
4906-17-08(C)(l)(c), O.A.C. (UNU Ex. 13; UNU Ex. 14). 

Buckeye argues that the record does not refled a need for setbacks beyond those 
deluieated in Rule 4906-17-08(C)(l)(c), O.A.C (Buckeye Br. at 29). SpedficaUy, Buckeye 
asserts that UNU's concerns have aheady been squarely addressed and rejeded by the 
Ohio General Assembly. In addition. Buckeye asserte that UNU faUed to prove and has 
put forth no credible evidence to estabhsh, in this case, that the Rule 4906-17-08(C)(l)(c), 
O.A.C., requirements are insuffident. Furthermore, Buckeye pointe out that the proposed 
fadlity goes beyond the minimum required setbacks, as the average setback for the 
proposed fadhty is over 2,000 feet. (Buckeye Reply Br. at 78-81.) 

d. Development 

UNU also argues that the setbacks, as currently proposed, wiU impair the abUity of 
landowners to utilize thefr property to its highest and best use. According to UNU, this 
problem is compounded by the measurement of setbacks from residences, as opposed to 
property lines. SpedficaUy, UNU dtes the testimony of UNU witness Sandra McKew, 
which estabhshed that Uniori Township is zoned R-1 and U-1, which allows for the 
residential development of one housing unit per two acres. (UNU Br. at 79; UNU Ex. 19A 
at 10.) Therefore, according to the witness, there may be development issues with resped 
to larger parcels where setbacks are measured from the property line, with previously 
developable land rendered unsuitable for development (UNU Ex. 19A at 10; UNU Ex. 66 
at 89-90). Based on the potential that future development of adjacent parcels may be 
impaired, UNU argues that setbacks should be measured froSi property lines, not 
residences. Moreover, UNU proposes requiring viind developers to procure a wind 
conservation easement from each affeded nonpartidpating property owner. (UNU Br. at 
82; UNU Ex. 66 at 101-102.) 
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UNU also argues that approval of Buckeye's apphcation could result in an 
unconstitutional taking, both by limiting development on adjacent nonpartidpating 
parcels and by interfering with the wind-development righte of landowners of 
nonpartidpating parcels. With resped to the potential development of adjacent 
nonparticipating parcels of land, UNU argues that development would be limited by the 
siting of turbines with only a property line setback of less than 914 feet, because any new 
residences would be required to be located a suffident distance from the property line to 
accommodate the required setback. (UNU Br. at 83-84.) 

Regarding UNU's assertion pertaining to the development of adjacent 
nonpartidpating parcels, staff notes that this argument assumes that future development 
cannot occur without meeting the minimum setback requirements contained in Rule 4906-
17-08(C)(l)(c), O.A.C To the contrary, staff states that nothing contained in Section 
4906.20, Revised Code, or Rule 4906-17-08, O.A.C, prohibit an adjacent landowner from 
developing on their parcels. (Staff Reply Br. at 10-11.) In addition Buckeye points out that 
Section 4906.20, Revised Code, spedfically apphes to structures in existerice "at the time of 
the certificate application," not any future structure to be construded (Buckeye Reply Br. 
at 68). 

With regard to the vraid development rights of an adjacent nonpartidpating parcel, 
UNU argues that siting a turbine on one parcel may interfere with such righte because 
turbines need to be spaced four to five rotor diameters apart in order to minimize wind 
loss to other turbines (UNU Br. at 85). 

In response to UNU's concern, the Board notes that, in the present case, we are to 
consider the application before us and not hypothetical future apphcations that may or 
may not be filed in the future by EverPower, or any other developer. Therefore, the Board 
will only consider the appropriateness of the siting of these turbines, as described in the 
apphcation before us. 

e. Property Value 

In preparing the application. Buckeye engaged Saratoga Assodates (Saratoga), who 
opined that, based on current information, it is difficult to reach a definitive 
understanding of the impad of wind fadhties on property, values. The report by Saratoga 
dtes a study by Poletti and Assodates (Poletti Study), which examined property sales in 
fllinois and Wisconsin for both residential and farmland properties in an area dose to a 
wind fadhty. The study involved a comparison of properties located near a vdnd farm 
with similar properties that were not in proximity to a wind fafin. The Poletti Study 
conduded that there was no difference in property values based on proximity to the wind 
farm. (Buckeye Ex. 1, Ex. R at 93-94.) 
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Buckeye also dtes an additional study out of Bard CoUege (Bard Study) which 
conduded that there was no difference in property values on homes vsdthin a one-mile or 
five-mile radius of an operating wind farm. The Bard Study further suggested the 
pajnnents to the community balanced any adverse impads that the turbines could have 
had on the community. (Buckeye Ex. 1, Ex, R at 93-94.) 

In contrast, UNU raises concerns about the potential effed of inappropriate 
setbacks on property values and potential property use. UNU asserts that, although 
included in the application, none of Buckeye's assertions with resped to property value 
impacts were supported by testimony. UNU maintains that, instead, it presented 
significant evidence on the potential adverse effecte on property values from the proposed 
fadhty. (UNU Br. at 70-71.) Thomas Sherick, a real estate appraiser, testified on behalf of 
UNU stating that construction of the proposed fadhty would result in a marked decrease 
in the value of properties vdthin the projed area (UNU Ex. 22A at 15). In support of his 
assertions, Mr. Sherick states that his paired-sale analysis, comparing the sales prices of 
similar properties, showed that the potential construction of the proposed fadhty has had 
a negative impad on residential real estate sales in the proposed projed area (UNU Ex, 
22A at 12). Mr. Sherick conduded that the construction of the proposed fadhty would 
result in a reduction of the value of vacant land in the projed area by at least 6.5 percent 
and the value of parcels for development by as much as 50 percent (UNU Ex. 22A at 15), 

In addition to his own findings, UNU's witness Sherick dtes the 2009 Wind Ttirbine 
Impad Study by Appraisal Group One of Calumet County, Wisconsin (Appraisal Group 
Study), as a statistically sound study that shows the negative impad of wind turbine 
construction on property values. The Appraisal Group Study examined two separate 
wind farms and foimd that, at one farm, the value of land decreased between 19 arid 74 
percent, with an average value decrease of 40 percent. At the second wind farm, land 
values were found to have decreased between 12 and 47 percent, witii an average decrease 
of 30 percent. The v^nitness noted that an additional study site yielded incondusive results. 
(UNU Ex. 22A at 9; UNU Ex. 25 at 36,42.) Mr. Sherick rehes on several additional studies, 
induding one that condudes that view loss due to wind turbines is analogous to view loss 
as created by the proximity to transmission lines, which often results in a loss of value of 
between 17 and 20 percent (UNU Ex. 22A at 10; UNU Ex. 26 at 8-10). FinaUy, a study from 
the Gardner Appraisal Group (Gardner) found that the impad of wind turbines varied 
based on proximity to property, with an average decrease iri'value ranging from 25 to 37 
percent for property that contains wind turbines to properties within 1.8 mUes of a vraid 
turbhie (UNU Ex. 22A at 10). 

Alternatively, witness Sherick critidzed the Bard Study as fundamentaUy flawed 
due to a failure to account for changes in the real estate market during the period of the 
survey. Mr. Sherick additionaUy referenced critidsms of the Poletti Study as being 
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statisticaUy flawed due to an inadequate sample size and sampling bias, (UNU Ex. 22A at 
6-7; UNU Ex. 23 at 12-15.) 

UNU proposes that a condition be included in any certificate issued that would 
require Buckeye to offer nonpartidpating landowners price protection in the form of a 
property value protection agreement for any homes within tiiree-quarters of a mUe of any 
turbine. In addition, UNU would prefer that this condition obhgate EverPower to 
compensate eligible property owners should they be imable to seU their property for a fair 
market value. UNU argues that requiring wind developers to mitigate property loss is not 
imheard of in the industry. (UNU Br. at 78-79; UNU Ex. 41 at 5.7.2.2.) 

In addressing UNU's concerns. Buckeye rehes on the report by Saratoga, stating 
that the literature addressing the effed of utiUty-scale wind farms on property values is 
uncertain at best. Moreover, Buckeye asserte tiiat the Poletti Study considered over 150 
sales transactions of both residential and commerdal properties vdthin an area dose to a 
wind farm and comparable properties in a controUed area, and foimd that development 
was flovirishing near the 63-turbine wind farm in Illinois. (Buckeye Reply Br. at 46; 
Buckeye Ex. 1, Ex. R at 93-94.) 

Buckeye also critidzed UNU's witness Sherick's observations stating that the 
observations are based on minimal information, because there are not currentiy any 
turbines in Champaign County, which would aUow for a true comparison of sales data 
based on proximity to wind turbines (Tr. at 1322). Buckeye notes that Mr. Sherick's 
observations were based on a single interaction, with a single real estate professional in 
Champaign County, and not on any wide sample of opinion. In addition. Buckeye asserte 
that, because a significant part of Mr. Sherick's testimony was based on an analogy to high 
voltage transmission lines, it is faulty, as there is no real measure avaUable as to the 
strength of that comparison. (Buckeye Reply Br. at 48-49; Tr. at 1274,1276.) 

Buckeye also rehes on the testimony of ite witness, Jud Barce, who stated that, in 
Benton, Indiana, property with or without a turbine, as weU as property with or without 
an option for a turbine has seen an increase in its value (Buckeye Ex. 27 at 5; Tr. at 2417). 
Mr. Barce also recaUed an appraisal for a residence that was not on a farm that did not 
appear to have been negatively affeded by the proximity of turbines (Tr. at 2431-2432), 

UNU chaUenges the relevance of Buckeye's witness Barce's testimony, stating that 
Benton County, Indiana is dissimUar to Champaign County, Ohio in terms of population 
density and growth (UNU Reply Br. at 40). UNU points out that Mr. Barce testified fliat 
non-farm residential housing is limited and in his words "sparse," that there are very few 
residential developmente in rural Benton County, Indiana, and that residential 
populations in that area are mostly limited to the towns, (Tr. at 2431, 2447.) UNU also 
argues that the composition of residente, in terms of partidpation in the projecte, is vastiy 
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different, with, according to Mr. Barce, over 90 percent of the Benton County residents 
participating as leaseholders (UNU Reply Br. at 40; Tr. at 2449). 

fi Board Analysis 

Based on our review of the record and the arguments raised by the parties, and in 
keeping with the statutory requirements set forth in Chapter 4906, Revised Code, the 
Board concludes that the setbacks for the proposed fadlity are adequate. The Board 
beheves that, as the record refleds, the minimum setback proposed in the apphcation wiU 
address the safety concerns mentioned by UNU. In addition, the Board finds that nothing 
in Chapter 4906, Revised Code, prohibits adjacent landowners from developing their 
property regardless of the presence of wind turbines on adjacent property. Moreover, the 
Board notes that Chapter 4906, Revised Code, and Rule 4906-17-08, OA.C, which also 
provides for wind farm setbacks, does not prohibit the construdion of residences within 
the proposed setback, after a wind farm has already been construded. FinaUy, with 
regard to the concern pertaining to the property value of the affeded area, the Board 
acknowledges that various studies have shown that similar projeds in other locations have 
not affeded property values in those areas. Therefore, the Board finds that the proposed 
setbacks adhere to the requirements set forth in the statute and support a finding that the 
proposed projed is in the pubhc interest, convenience, and necessity, provided that 
Buckeye addresses staff's concerns regarding Turbines 70 and 57. 

3. Aesthetics 

Each v^dnd turbine wUl consist of three major componente: the tower, the nacelle, 
and the rotor. The tower height, or hub height wiU be up to 328 feet. The naceUe site at 
the top of the tower and the rotor hub is mounted on the front of the naceUe. The rotor 
diameter vsdll be up to 328 feet; therefore, the total turbine height wUl be up to 492 feet. 
The towers wiU be painted an off-white color to increase visibihty to aircraft and decrease 
visibihty from ground vantage points, (Buckeye Ex. 1 at 47-48.) 

Staff reports that microwave and communication towers were aheady located 
wdthin the area. The preexisting towers are readUy noticeable in contrast to the 
surroimding agricultural landscape. VisibUity in the projed area is reported to be 10 
mUes; however, staff reports that this value can be exceeded if the observer is elevated 
above an object or if the objed is elevated from the observer and surrounding landscape. 
(Staff Ex. 2 at 38-39.) 

Staff notes that Buckeye conduded an analysis of the projed visibihty to identify 
locations within the proposed projed area where the turbines could be visible from 
ground-level vantage pointe. Staff states that the apphcant's analysis illustrated both a 
worst-case daytime visibihty and the nighttime visibihty of the turbines, over a five-mUe 
study area. The worst-case analysis showed that the proposed projed could potentiaUy be 
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visible within 95.5 percent of the five-mUe study area. The analysis further noted that this 
worst-case scenario indicates where any portion of any turbine could be seen without 
considering the screening effeds of existing vegetation and structures. According to staff, 
the apphcant's analysis refleded that approximately 15 percent of the five-mUe study area 
has file potential for views that indude less than 19 turbines. In evaluating potential 
nighttime visibUity, the analysis showed that 92.7 percent of the five-mile study area was 
found to have rughttime visibihty. Furthemiore, staff pointe out that the analysis showed 
that, when the 40-foot vegetation screen was introduced, visibihty values decreased to 84.6 
percent for the worst-case analysis. (Staff Ex. 2 at 39-40.) 

In addition to the wind turbines, approximately 40 mUes of 34.5 kV overhead 
collection systems may be instaUed to support the projed's energy generation. Staff 
reports that Buckeye beheves tiiese lines would be a combination of over bufld and new 
construction, which would generaUy paraUel pubhc roads untU they readi the appropriate 
substation. Staff expeds that the visual impacte of these lines wiU be minirnal where the 
hnes can be coordinated with existing lines. (Staff Ex. 2 at 40.) 

Staff explains that a newly construded substation wiU be located on private land 
near the intersection of Pisgah Road and Route 56 in the town of Union, adjacent to the 
Givens to Mechanicsburg section of the Urbana-Mechanicsburg-Darby 138 kV 
transmission line. The substation wiU occupy 1.75 acres and wUl be endosed by a chain 
link fence to be accessed by a gravel access road. (Staff Ex. 2 at 40.) 

UCC asserts that construction of the proposed facility wiU have an adverse aesthetic 
impad on ite fadhty. SpedficaUy, UCC asserts that any visibihty of the turbines wiU be a 
major distraction to golfers on its course, and that the constant movemait of the turbines 
wiU create an additional distraction to golfers. (UCC Br. at 9-10.) UNU pr^ented the 
testimony of Juha Johnson, who stated concern over the industrialization of the 
commimity by the constant visual presence of the turbines (UNU Ex. 1A at 14). 

While the Board recognizes that construction of the proposed fadhty would alter 
the charader of the proposed projed area, the Board does not beheve the impad to be so 
negative £LS to make the construction of this fadhty contrary to the pubhc interest, 
convenience, or necessity. Accordingly, the Board concludes that the overaU benefit of this 
project outweighs any negative aesthetic consequences "that may result from the 
construction of the proposed fadlity. 

4. Blade Shear 

Buckeye states that blade shear occurs when a rotor blade drops or is thrown from 
the nacelle. Buckeye offers that, although these occurrences are extremely rare, they can 
be dangerous. However, Buckeye points out that no member of the pubhc has ever been 
injured as a result of wind turbine blade shear. (Buckeye Ex, 1 at 106,) 
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Buckeye reports that past instances of turbine coUapse or blade throw have 
generally been the result of design defeds, poor maintenance, control system malfimction, 
or lightning strike. According to Buckeye, evidence suggests that the most common cause 
of blade failure is human error n\ interfadng with control systems; however. Buckeye 
asserts that the chance of such a faUure has been reduced by a manufadurer reduction of 
human adjustments that can occur in the field. (Buckeye Ex. 1 at 107.) 

In support of the current apphcation. Buckeye asserts that modem utihty-scale 
turbines are certified according to international engineering standards, induding ratings 
for withstanding hurricane-strength winds. The engineering standards of the turbines 
under consideration for the proposed fadlity are of the highest level and, according to 
Buckeye, meet aU federal, state, and local codes, and possess state-of-the-art braking 
systems, pitch controls, sensors, and speed controls. Turbbies proposed for the current 
fadhty will be equipped with two independent braking systems that aUow the rotor to be 
manually halted, and these turbines wiU automaticaUy shutdown at wind speeds over the 
manufacturers threshold. Moreover, Buckeye asserte that the turbines under 
consideration for the proposed fadhty wiU cease operation if significant vibrations or rotor 
blade stress is sensed by the monitoring systems. Buckeye argues that aU of these 
technological improvements reduce the risk of catastrophic tower coUapse or blade shear. 
(Buckeye Ex. 1 at 107.) 

To mitigate the risk of blade shear, staff recommends a condition that requires 
Buckeye to provide a formula that supports its consultant's calcvdations that a blade can be 
thrown up to a distance of 500 feet. Staff beheves that this wiU aUow for appropriate 
measures to be taken to mitigate the risk of blade shear. (Staff Br. at 20; Staff Ex, 2 at 63.) 

UNU asserts that there is insuffident information in the record to assure that the 
setbacks, as currently configured, are suffident to proted against blade shear. SpedficaUy, 
UNU asserts that staff has not received suffident irrformation from Buckeye to calculate 
the potential maximum distance for blade throw, making rehance on the statutory 
minimum faulty. (UNU Reply Br. at 32.) UNU does not believe consideration of this 
information should be deferred untU after the issuance of a certificate and recommends 
that the Board reopen the evidentiary hearing to further consider the issue (UNU Reply Br. 
at 34). - ' 

The Board recognizes that blade shear is an important issue and believes that staff's 
recommendation that Buckeye be required to provide a formula that supporte the 
consultant's calculations that a blade can be thrown up to a distance of 500 feet is 
appropriate and responsive to UNU's concerns. Moreover, the Board notes that Buckeye 
has suffidentiy demonstrated that the setbacks, as currently configured, when combined 
v^th advances in wind turbine technology, are sufficient to proted residente from any risk 
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of blade shear. With staff's condition in place, the Board finds that the risk of blade throw 
has been adequately addressed, and is not so likely that it renders the proposed projed 
contrary to the public interest, 

5. Ice Throw 

Ice throw is the phenomenon where accumulated ice on the wind turbine blades 
separates from the blade and falls or is thrown from the blade. According to the apphcant, 
under certain weather conditions, ice buUds up on the rotor blades, slowing the rotational 
speed, and potentiaUy creating an imbalance in tiie weighte of the blades. Buckeye 
explains that such an imbalance can be sensed by the turbine's computer controls and 
would typicaUy result in the turbine being shut down tmtU the ice melte. (Buckeye Ex. 1 at 
105.) 

Buckeye asserts that field observations and studies of ice shedding indicate that 
most ice shedding occurs as air temperatures rise and the ice on the rotor blades begins to 
thaw, leading to a tendency for ice to drop off and faU near the base of the turbine. 
OccasionaUy, ice can be thrown when it begins to melt and the blades begin to rotate 
again. However, Buckeye asserte that there have been no reported injuries caused by ice 
throw. (Buckeye Ex. 1 at 105.) 

Staff states that it reviewed Buckeye's assertions and found them to be reasonable. 
Moreover, staff believes that any potential for ice throw would occur weU "mthin the 
recommended setbacks. However, to minimize the risk of ice throw. Staff recommends a 
condition requiring traiiung, concerning potential ice hazards, for construction and 
maintenance personnel. (Staff Br. at 20-21; Staff Ex. 2 at 63.) 

UNU asserts that there is insuffident information in the record to assure ihat the 
setbacks, as currently configured, are suffident to proted against ice throw, UNU also 
voices concern over the faUure of staff to recommend a condition that the turbines not 
operate during icy conditions. UNU does not beheve consideration of this information 
should be deferred untU after the issuance of a certificate and recommends that the Board 
reopen the evidentiary hearing to further consider the issue. (UNU Reply Br. at 33-34.) 

The Board finds that the risk of ice throw has been adequately addressed by 
Buckeye. Spedfically, it appears that safeguards, both automatic and manual, wiU be 
sufficient to proted those residing in the surrounding area from the risk of ice throw. 
Additionally, staff's recommendation of a condition that wiU provide additional training 
to allow^ personnel to appropriately recognize ice conditions an3 the potential for ice 
throw so that any risk can be mitigated, provides an additional safeguard. Therefore, the 
Board finds that, with staff's condition in place, the risk of ice throw has been adequately 
addressed and is not so egregious as to render the cor\strudion, operation, and 
maintenance of the proposed fadhty contrary to the pubhc interest. 
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-̂ Shadow Fhcker 

a. Buckeye 

Buckeye submitted, as part of the application at Exhibit L, a shadow flicker analysis 
conducted by its consultant, Sivironmental Design & Research, P.C Shadow flicker from 
wind turbines occurs when rotating vyrind turbine blades move between the sun and the 
observer. Shadow fhcker passing over the window of a structure has the effed of 
increasing and decreasing the hght intensity in the room. Shadow fhcker is most 
noticeable within approximately 1,000 meters of the turbine and becomes more and more 
diffused as the distance between the turbine and an observer increases. Using a computer 
model, to input turbine coordinates, turbine specifications, shadow receptor coordinates, 
wind speed and direction frequency distribution, and monthly sunshine probabUities and 
height contours. Buckeye determined the theoretical number of hours per year of shadow 
fhcker expeded at each receptor. (Buckeye Ex. 1 at 108-111, App. Ex. L.) 

The apphcation indicates that there currently are no state or national standards for 
acceptable frequency or duration of shadow flicker from wind turbines. Buckeye used 30 
hours per year as a shadow flicker threshold. Based on the resulte of the initial shadow 
fhcker analysis. Buckeye's consultant determmed that, of the 2,087 residences within 1,700 
meters of a proposed turbine> 99.3 percent would e^qjerience less than 25 hours of shadow 
fhcker per year. According to the apphcant, shadow flicker is expeded to approach 30 
hours per year at 14 residences. (Buckeye Ex. 1 at 108-111, App. Ex. L.) 

Based on the initial shadow flicker analysis, a more detaUed greenhouse-mode 
analysis was conduded in relation to the seven residences predided to receive shadow 
fhcker in excess of 30 hours per year. Of the seven residences analyzed, one of them is a 
partidpating residence. The greenhouse-mode analysis assumes the residences have 
windows in all directions and no trees or neighboring structures to block shadow fhcker. 
Based on this phase of the shadow flicker analysis. Buckeye antidpates that the six 
nonparticipating residences are expeded to experience shadow flicker between 33,36 and 
57.04 hours per year. (Buckeye Ex. 1 at 108-111, App. Ex. L.) 

b. Staff . _ 

Staff submits that, based on its review and investigation, receptors more than 0.6 
mUes from wind turbines are unlikely to experience shadow flicker because the wind 
turbine covers an increasingly smaUer portion of the sun. Staff also* states that no shadow 
flicker wiU be cast when the sun is obscured by douds or when the turbine is not rotating. 
According to staff, shadow flicker values rarely exceed 0.6 miles in northem latitudes sudi 
as Ohio, but can occur seasonaUy at sururise or sunset when lower sun elevation angles are 
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experienced. Staff concurs with Buckeye's statement that any shadow flicker beyond 0.6 
mUes would be low intensity shadow fhcker. (Staff Ex. 2 at 42.) 

Staff notes that, whUe currently there are no state or national standards for 
acceptable frequency or duration of shadow fUcker from wind turbines, international 
studies and guidelines from Germany and Austraha have suggested 30 hours of shadow 
flicker per year as the threshold of significant impad, or the point at which shadow fhcker 
is commonly perceived as an annoyance. According to staff, the 30-hour standard is used 
in at least four other states, Michigan, New York, Minnesota, and New Hampshire. 
Accordingly, staff agrees with Buckeye's use of a threshold of 30 hours of shadow fhcker 
per year for the analysis. (Staff Ex. 2 at 42.) 

Staff explains that, because tiie model used by the apphcant apphes a minimum 
solar elevation angle of three degrees and considers the topographic charaderistics of the 
projed area, higher elevations may exist outeide the modeled boundary which woidd 
obstrud the sun at or above the three-degree angle, thus reducing the impad of shadow 
flicker during dusk or twihght time periods (Staff Ex, 2 at 42-44), 

In the Staff Report, staff recognizes that Buckeye's initial shadow fhcker analysis 
indicated that 14 residences were expeded to experience nearly 30 hours or more of 
shadow fhcker each year. The shadow flicker e)q>eded at the 14 residences ranged from 
approximately 25 hours to 57 hours per year. Staff acknowledged that incorporating 
average monthly sunshine probabihties, obtained from the National Climatic Data Center, 
and representative wind turbine operational hours based on the model specific cut-in 
speeds from five proposed turbines (Turbines 70, 21,18,48, and 16), reduced the number 
of residences expeded to experience annual shadow flicker in excess of 30 hours from 14 
residences to seven residences. Of the seven residences expeded to experience more than 
30 hours of shadow fhcker per year, six are nonpartidpants. (Staff Ex. 2 at 42-43.) 

As part of the Staff Report, staff spedficaUy proposes that approved turbines are 
subjed to mitigation after construction, up to and induding removal, if shadow flicker at 
any nonpartidpating receptor exceeds 30 hours per year. Further, staff recommends that 
the Board find that the proposed fadlity wUl serve the pubhc interest, converuence, and 
necessity, provided any certificate issued indude the recommended conditions. (Staff Ex, 
2 at 43,63.) - -

c. UCC and UNU 

UCC argues that Buckeye's shadow flicker analysis faUs to "appropriately consider 
the wind turbines' affed on a golf course, is not accurate, and fails to take into account that 
golfers use the course during the autumn season. More spedficaUy, UCC argues that 
Buckeye witness Shears' estimation that UCC wiU conservatively experience 
approximately 10 hours of shadow flicker per year during the winter months is 
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misguided. UCC, using Buckeye's study, interprete the shadow flicker to occur in Odober 
and November when, depending on weather, the dub's members and their gueste may be 
playing golf. The country dub argues that Buckeye's shadow flicker study reveals that the 
golf course v*̂ ll experience 10.16 hours of shadow flicker at one receptor but that the actual 
shadow fhcker to be experienced by golfers and others on the golf course wiU be the total 
experience for all four shadow fhcker receptors, which Buckeye did not provide as part of 
tile apphcation. (UCC Br. at 8-9,15-16.) 

UNU argues that shadow flicker wiU diminish the value and development of 
neighboring nonpartidpating properties. UNU pointe out that the country of Denmark 
imposes a 10-hour per year standard on its wind projeds, and that the Board should 
likewise apply the 10-hour per year standard for aU nonpartidpating properties not just 
the residences. Furthermore, UNU requeste that the Board prohibit the construdion of 
Turbines 21,18,41, and 16, since they have been determined to cause more than 30 hours 
of shadow flicker per year at a residence. (UNU Br. at 60-61.) 

d. Buckeye Response 

Buckeye responds that Turbine 48 is over 2,000 feet from the dosest point on the 
golf course and, at such distances, the effeds of shadow flicker wiU be reduced and less 
pronounced. Buckeye also asserts that the wooded area and trees around the golf course 
wiU further diffuse any shadow flicker on the course. Buckeye contends that the majority 
of the golf course wiU not be affeded by shadow flicker and that shadow fhcker wiU be 
periodicaUy distracting on two greens, one tee location, two complete holes, and 80 
percent of another hole. For these reasons. Buckeye argues that UCC's daims are without 
merit. (Buckeye Reply Br. at 55; UNU Ex. 45 at 110; Tr. at 940,956.) 

Buckeye retorte that UNU faUed to put any evidence in the record to support 
UNU's 10-hour recommendation or how that level was modeled. Further, Buckeye notes 
that Denmark is further north of the equator than Champaign County, Ohio, and, 
therefore, the lower angle of the sun at the higher latitude in Denmark wUl lead to a 
greater impad from shadow flicker. For this reason. Buckeye daims that the 10-hour limit 
on shadow flicker is inappropriate in Ohio. The apphcant contends that UNU's request to 
prohibit the construction of Turbines 21, 18, 41, and 16 overlooks the conservative 
modeling done by Buckeye to lessen the likelihood of shadow flicker, as weU as the other 
measures that may be taken to reduce the effeds of shadow fhcker, induding planting 
vegetation or trees, installing v^dndow treatments, modifying room Ughting or, as a last 
resort, curtailing turbine operation. (Buckeye Reply Br. at 51-54; Tr, at 126-128, 528-529, 
2221-2222.) 
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e. Board Analysis 

The Board is aware that shadow flicker wiU result from the presence of the turbines, 
and we find that staff's recommendation that approved turbines should be subjed to 
mitigation after construction, up to and induding removal, if shadow flicker at any 
nonpartidpating receptor exceeds 30 hours per year, is appropriate and should be 
adopted. 

The Board does not find UCC's claims that the shadow flicker from Turbine 48 wiU 
be a serious distraction to golfers to be persuasive. The Board recognizes that shadow 
flicker may, at times, be a distraction to a golfer at a particular location on the golf course; 
however, because golf in Ohio during the late autumn months is dependent upon the 
weather, and given the intermittent nature of shadow fhcker, it is unreasonable to 
conclude that the location of Turbine 48 is problematic to the point where Turbine 48 is not 
in the pubhc interest. 

SimUarly, we find the request of UNU to prohibit the construction of Turbines 21, 
18, 41, and 16 on the basis that construction of the turbines is not in the pubhc interest, 
convenience, or necessity as a result of shadow fhcker to be unreasonable in hght of the 
intermittent nature of shadow flicker, the avaUable mitigation measures, and staff's 
recommendation that approved turbines are subjed to mitigation after construction, up to 
and induding removal, if shadow fhcker at any nonpartidpating receptor exceeds 30 
hours per year. Further, the Board notes the complaint process has been expanded to 
include more than noise as discussed in the Condusion and Conditions Section of this 
opinion, order, and certificate. Therefore, the Board finds that, with staff's condition in 
place, the concern about shadow fhcker has been adequately addressed and is not so 
excessive as to render the projed contrary to the pubhc interest as required pursuant to 
Section 4906.10(A)(6), Revised Code. 

7. Safety Manuals 

According to staff, although Buckeye has not yet chosen a turbine model for the 
proposed fadhty. Buckeye has stated that it wiU instaU the Nordex NlOO, Nordex N90, or 
RePower MM92. Induded in the application is a copy of the safety manual for each of the 
turbines, which address, among other topics: personal rescue, ascent and faU protection, 
protection against falUng objeds, material transport using the onboard crane, hghting, 
protection against noise, handling of hazardous substances, and electrical equipment. 
Staff asserts that it has reviewed the safety manuals and beheves that they are adequate. 
Moreover, staff supports a condition requiring Buckeye to comply With the safety manuals 
and maintain a copy of the manual onsite for the model of turbine seleded for the projed. 
(Staff Ex. 2 at 45.) The Board finds that staff's recommendation shovdd be adopted and 
believes that maintaining a copy of the manual onsite for the turbine model seleded is 
sufficient to assure the protection of the pubhc interest. 
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8. Noise 

a. Construction Noise 

Buckeye recognizes that noise from the construction of the proposed wind turbines 
will.impad the surrounding residences and businesses in the projed area. The impad to 
individual residences and businesses vdll last a few days to several weeks. Specifically, 
noise assodated with the equipment used for construction and the construdion of access 
roads, electrical intercormed line trenching, site preparation, turbine foundation 
installation, material subassembly dehvery, and turbine erection will affed the 
community. (Buckeye Ex.1 at 87-90.) 

Staff reviewed the apphcant's noise assessment study and determined that the noise 
level experienced during construction wiU be considerably higher than during operation 
of the proposed fadlity. Staff points out that, as stated in the apphcation, noise during 
construction will be intermittent and temporary with noise levels in the range of 85 to 92 
A-weighted dedbels (dBA) at individual property boundaries over a period of several 
weeks. According to the Staff Report, in order to mitigate the effeds of coristruction 
noises. Buckeye will limit general construction activity to normal daytime working hours 
and foUow best management practices (BMPs) for noise abatement during construction. 
Staff recommends that the Board find that noise assodated with the construction of the 
proposed fadhty has been determined and wiU not be so excessive that it is contrary to the 
pubhc interest, provided that any certificate issued indudes the conditions spedfied in the 
Staff Report. (Staff Ex. 2 at 17,19,45-46,53.) None of the intervenors raise any issues vrith 
regard to construction noise. 

The Board concludes that, based on the record. Buckeye has properly evaluated and 
minimized the adverse noise impads assodated with the construction of the proposed 
wind fadlity. With staff's conditions in place, the Board finds that the issue of 
construdion noise has been adequately addressed, thus, supporting a finding that the 
construction of the proposed projed is in the pubhc interest. 

b. Operational Noise 

i. Buckeye 

Buckeye contraded with Hessler and Assodates to condud the noise impad 
assessment for the proposed projed. The purpose of the noise impact assessment was to 
evaluate ambient sound levels and perform a computer modeling analysis of projeded 
turbine sound levels. (Buckeye Ex. 1 at lEx, K.) David Hessler, an acoustical consultant, 
offered dired and rebuttal testimony on behalf of Buckeye (Buckeye Exs. 8,26). 



08-666-EL-BGN -49-

Buckeye states that its design goal for the proposed wind-powered electric 
generation fadlity is based on turbine placement whereby turbine noise at wind speeds 
creating the largest differential between background noise and turbine noise output would 
not exceed background levels by 5.0 dBA. To detennine background sound levels at 
various wind speeds, Buckeye placed six monitors and two anemometers at 40 meters in 
the projed area. Buckeye determined that the anemometers' readings were representative 
of the t5rpical average wind speed over the area. Buckeye then used the average wind 
speed at 40 meters and estimated the speeds at 10 meters, in accordance with International 
Electrotechnical Commission Standard (lEC) 61400-11 requiremente, to compare wind 
turbine manufacturers' sound levels for turbines as a function of wind speeds at 10 meters. 
The background sound levels were compared to the turbine sound levels and Buckeye 
witness Hessler determined that the "worst-case scenario" occurred at six meters per 
second (m/s) durkig the day and at five m/s at night. By adding 5.0 dBA to the sound 
level exceeded during 90 percent of the measurement interval (L90) daytime and 
nighttime background sound level. Buckeye estabhshed the design goal for the turbines at 
nearby residences of 40 dBA during the daytime and 34 dBA at night.'* However, Buckeye 
witness Hessler claimed that the L90 background noise level is only useful as a design 
goal, not a regulatory standard, because it is nearly impossible to achieve in rural areas 
with scattered residences under critical wind speed conditions. (Buckeye Ex. 26 at 2; Tr. at 
848; Buckeye Ex. 1, Ex. K at 9, 24.) Mr, Hessler testified that, based on his experience in 
actual communities, not the recommendation of the World Health organization (WHO), 
the 40 dBA guideline design goal avoids sleep disturbance and does not result in "very 
many and not very serious annoyance" (Buckeye Ex. 18; Tr. at 846-847, 2391-2392). 
Buckeye witness Hessler further asserted that, in his experience, there wiU always be some 
complaints if the projed is audible, but that he could only recaU a few instances where a 
sound level of less than 45 dBA was considered a sigruficant problem (Buckeye Ex. 26 at 4). 

Buckeye witness Hessler daims to have conservatively modded the sound of the 
turbines. The witness makes this daim based on, among other fadors, his use of: (1) a 
ground absorption coeffident of 0.5 (i.e., the ground absorption coeffident of water is 0 
and for agricultural fields it is 1); (2) vraitertime conditions, when environmental sound 
levels are normaUy the lowest; (3) estimated sound levels at the exterior of residences; and 
(4) an assumption that a downwind sound level existed from every turbine. (Buckeye Ex. 
1, Ex, K at 26,28.) 

Mr. Hessler testified that, as conservatively modeled, a number of residences 
exceed the 34 dBA nighttime design goal at the residence, but oiUy five nonpartidpating 
residences are predided to experience sound levels in excess of 40 dBA in the nighttime at 
the exterior of the home. Of those five nonpartidpating residences, four are predided to 
experience no more than a 41 dBA and the other residence no more than 42 dBA. (Tr. at 

Buckeye states that use of the L90 sound level has the quality of filtering out sporadic, short-duration 
noise events essentially capturing the quiet lulls between such events (Buckeye Ex. 1, Ex. K at 1). 



08-666-EL-BGN -50-

2387-2388.) Buckeye emphasizes that the operational noise levels at all residences are 
predided to be below the average sound level measurement interval plus 5.0 dBA. As 
modeled, a sound level of 50 dBA v ^ be experienced at some partidpating properties. 
Where a turbine is proposed to be sited near the property boundary, the modeled sound 
level, sometimes exceeds 50 dBA, by no more than a few dedbels for a short distance into 
the neighboring property. (Buckeye Ex. 1, Ex. K at 27; Buckeye Ex. 26 at 4.) 

In order to provide the Board with a perspective of what 50 to 60 dBA sounds hke. 
Buckeye witness Hessler daims that noise levels for conversational speech range from 50 
to 60 dBA and emphasizes that the predided sound levels are measured to the exterior of 
the residence. Buckeye estimates the sound level to be 10 to 20 dBA lower inside the 
residence. (Tr. at 900; UNU Ex. 45 at 108; Buckeye Ex. 1, Ex. K at 26.) Buckeye admite that 
noise from vmid turbines is perceptible to most people below the 5.0 dBA over the 
background noise because of the blade "swish," also known as amplitude modulation 
(Buckeye Ex. 1 at 92-93, Ex. K at 21,28), 

Buckeye notes that the Board has considered operational noise levels on other types 
of electric generation facilities where the apphcant's noise assessment revealed estimated 
operational noise levels which exceed the 40 to 42 dBA, estimated in this proceeding. 
Buckeye lists proceedings where the Board has approved apphcations for electric 
generation facilities vAth operational noise impad estimates of below 55 dBA at the fence 
line of the proposed facUity to 75 dBA at the property line of the fadhty, and at or below 
56 dBA at 1,000 feet from the fadlity. See, In re American Municipal Power-Ohio, Inc., Case 
No. 06-1358-EL-BGN, Opinion, Order, and Certificate at 24, 29-30 (March 3, 2008); In re 
PG&E Dispersed Generating Company, LLC, Case No. 00-922-EL-BGN, Opinion, Order, and 
Certificate at 10 (February 12,2001); In re Duke Energy Hanging Rock, LLC, Case No. 01-175-
EL-BGN, Opmion, Order, and Certificate at 9; (September 17, 2001); In re Aquila Fulton 
County Power, LLC, Case No. 01-1022-EL-BGN, Opinion, Order, and Certificate at 12 (May 
20, 2002) {Aquila); and In re Columbiana County Energy, LLC, Case No. 01-803-EL-BGN, 
Opinion, Order, and Certificate at 10 (May 20, 2002) {Columbiana). Buckeye spedficaUy 
notes that, in Aquila and Columbiana, the operational noise levels measured at nearby 
residences were estimated to be 59 dBA, and 39 dBA to 54 dBA, respectively. (Buckeye Br, 
at 17-19.) 

ii. Staff - Operational Sound Level 

Based on its investigation, staff condudes that Buckeye's noise assessment is based 
on a conservative evaluation of the operational noise levels likely to be experienced in the 
projed area. Staff determined that the noise assessment level was"conservative based on 
Buckeye's use of: (1) the turbine vsdth the higher sound power level of the two types of 
turbines under consideration at the time that the study was conducted; (2) modeling at the 
wind speed that produces the greatest incremental noise levels; (3) a background noise 
level at low wintertime sound levels; and (4) a ground absorption coeffident in its model 
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that underestimates noise absorption occurring through interaction with surface features. 
Further, staff emphasizes that Buckeye's noise assessment is moderated because Buckeye 
ignored any sound reduction occurring inside residential structures and asstimed wind 
direction blowing toward every sensitive receptor at aU times. (Staff Ex. 2 at 17,19,46.) 

Staff believes that, while the apphcant's operational noise assessment reveals 
operational noise wiU likely be below normaUy detedable levels during t3q>ical daytime 
and nighttime conditions, periodicaUy, envirorunental conditions during the night wUl 
cause the turbines to be audible at numerous residences. To address noise complainte, 
staff recommends that Buckeye, as proposed in its apphcation, develop a noise complaint 
resolution procedure, for the staffs review and approval, as a condition of any certificate 
issued by the Board for this fadlity. (Staff Ex. 2 at 17,19,46,59.) 

The Staff Report also spedfically recognized, in its discussion of setbacks, that there 
exists "a lack of hard sdentific evidence on potential health impacte assodated with utihty 
scale wind projeds" and, therefore, ODH acknowledged that a setback from 
nonparticipating residences greater than the minimum induded in GHiapter 4906-17, 
O.A.C., may be warranted. Staff noted in its report that it expeded this issue to be 
addressed at the hearings in this case and that the final record in this case should provide 
suffident evidence to determine if a greater setback is needed. (Staff Ex, 2 at 38.) 
However, as of the issuance of the Staff Report, staff recommended that, based on its 
review of the application and investigation, Buckeye had properly evaluated and 
minimized any adverse impad assodated with operational noise antidpated for the 
proposed wind fadhty. Staff recommends that, prior to the preconstruction conference. 
Buckeye provide staff with its complaint resolution process, to address aU types of 
complaints not just noise. (Staff Ex. 2 at 46,59; Staff Reply Br. at 26-27.) 

hi. UCC - Turbmes 48 and 49 

UCC argues that noise from proposed Turbines 48 and 49 wiU be heard by UCC 
guests and affed the tranquU setting golfers and gueste of the dub have come to exped. 
Turbine 48 is proposed to be located 2,(K)0 feet from, and directiy behind, the green of the 
fifth hole and Turbine 49 is proposed to be located approximately 2,800 feet south of the 
green of die fifth hole (UCC Exs. B-2 and B-3). 

Further, UCC daims that Buckeye did not satisfy ite burden to provide the Board 
adequate information regarding the impads of noise and shadow flicker on a golf course 
and; therefore, the business operations of the country dub. UCC contends that, proposed 
Turbines 48 and 49 should not be construded because of the negative impad on the golf 
course and the UCC. (UCC Br. at 14; UCC Reply Br, at 4-5.) 
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iv. Buckeye Response to UCC - Turbines 48 and 49 

Buckeye notes that Turbine 48 is over 2,000 feet from the nearest point on the golf 
course and Turbine 49 is over 2,800 from the nearest point on the golf course at the fifth 
hole green (UCC Ex. 1, Exs. B-2, B-3). Buckeye argues that, based on the modeled sound 
contours, at over 2,000 feet, turbine operational noise wiU not be noticeable on the golf 
course. Buckeye states that Plot 2D, which models the soimd from turbines at five m/s , 
reveals that only a small portion of the golf course wUl experience sound levels between 34 
to 35 dBA at night and an even smaUer portion between 35 to 40 dBA, with the balance of 
the course below 34 dBA. (Buckeye Ex. 1, Ex. K at Plot 2D.) In comparison, based on Plot 
ID of Exhibit K to the apphcation. Buckeye claims that at six m/s the turbine operational 
noise level is modeled at weU below 40 dBA far from the nearest point on the golf course 
(Buckeye Ex. 1, Ex. K at Plot ID). Buckeye retorts that the noise levels on the golf course 
are modeled to be below conversational levels, mowers on the course, cars traveling down 
the road, or tradors harvesting in nearby fields. Thus, Buckeye argues that modeled 
operational noise levels from Turbines 48 and 49 wiU not have an impad on the UCC golf 
course or golf play. (Buckeye Reply Br, at 50-51,) 

V, Board Analvsis 

UCC daims that Buckeye failed to adequately analyze the noise impad on the UCC 
golf course as required pursuant to Sedion 4906.10(A)(2), Revised Code. We firid UCC's 
daims to be v^rithout merit. We note that UCC is spedficaUy recognized in the apphcation 
and the effed of noise on the fadhty evaluated, consistent with the provisions of Rule 
4906-13-07(D)(5), O.A.C., which requires that the apphcant "describe the identified 
recreational areas within one mUe of the proposed site" and "estimate the impad of the 
proposed fadhty on identffied recreational areas vdthin one mUe of the proposed site and 
describe plans to mitigate any adverse impad," 

The Board recognizes that Turbines 48 and 49 will emit some noise when operating. 
Based on Buckeye's noise impad assessment, at worst, a relatively smaU portion of the golf 
course will be exposed to noise in the range of 35 to 40 dBA, intermittently. In hght of the 
staff's recommendation, that the fadhty operate within such parameters, and the 
intermittent nature of the noise impad, the Board finds that it is unreasonable to condude 
that noise from the proposed facility is so egregious as to not be in the pubhc interest. 
Thus, based on the record in this case as to the antidpated effed Turbines 48 and 49 wiU 
have on UCC and the UCC golf course, the Board does not find the effecte so adverse that 
the proposed facility is not in the public interest. 
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c. Background Sotmd Evaluation 

i. UNU 

On the issue of noise, UNU presented the testimony of Richard R. James, an 
acoustical engineer with 40 years of experience (UNU Ex. 31). According to Mr. James, 
acoustical engineers regard an increase of 5.0 dBA or less from a new noise source as an 
acceptable impad (UNU Ex. 31A at Ans. 2). Mr. James explained that acoustical engineers 
generally beheve that sound increases below the 5.0 dBA threshold usuaUy are unnoticed 
to tolerable and, therefore, prevent complainte and nighttime sleep disturbance (UNU Ex. 
31A at Ans. 25,34-35). 

To perform the background sound evaluation. Buckeye's consultant Hessler placed 
nine sound recording instrumente on a post, pole, or tree (Buckeye Ex. 1, Ex, K at 2-7).^ 
UNU asserts that there were significant errors made in the background noise assessment. 
First, UNU points out that, pursuant to American National Standards Institute (ANSI) 
S12.9, entitled Quantities and Procedures for Description and Measurement of 
Envirorunental Sound, Part 3, sound measurement devices should not be placed on 
reflecting objeds with smaU dimensions such as trees, poste, or bushes and should not be 
positioned within 1.5 meters of such reflective objeds (Tr. at 732-739; UNU Ex. 55 at 4). 
Further, UNU argues that Buckeye vdtness Hessler inappropriately placed his soim:d 
recording equipment where the sounds of hvestock, birds clurping, or vehicular traffic 
could increase sound readings (UNU Br, at 20-21; Tr. at 733,735,737,740,742). 

Second, UNU argues that Buckeye witness Hessler did not appropriately correlate 
wind speed at ground elevation, where the sound measurements were taken, to the wind 
speed at hub height, to aUow Buckeye witness Hessler to postulate that noise from the 
wind and wind turbines would be masked by the noise experienced at ground level (UNU 
Br. at 21-22). ANSI S12.18, entitled Procedures for Outdoor Measuronent of Sound 
Pressure Level, prescribes that "no sound level measurement shaU be made when the 
average wind velodty exceeds 5 m/s when measured at a height of 2 ± .02 m above the 
groimd" (UNU Ex. 61 at 5-6). UNU interprets this standard to requfre that sound 
measurements taken where the wind speed is greater than five m/s distort the sound 
recording and, therefore, should be discarded (UNU Br. at 23; UNU Ex. 61 at 5-6). UNU 
reasons, therefore, that it was essential that the wind .speed at ground elevation be 
measured where the noise recordings were taken (UNU Br. at 21-23). 

Third, UNU points out that, cis Buckeye admits in the apphcation, noise from wind 
turbines is different from the natural nighttime sounds of ite host "community because of 
the fluctuation in sound (due to wind guste) and the turbines tonahty or impulsiveness 

The Board recognizes that only six of the nine sound recording instruments were located within the 
project area for this application (Tr. 746-747). 
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diarader (Buckeye Ex. 1 at 92, Ex. K at 21, 28; UNU Br, a t 15-16). For tiiis reason, UNU 
argues that Buckeye's comparison of vwid turbine noise to consistent sources of noise, 
such as conversational speech or refrigerators, is unfair. UNU witness James conduded 
that the background sound level in the projed area is actually 27 dBA (UNU Ex. 31 A, Ans. 
37). 

ii. Buckeye 

Buckeye chaUenges the limit requested by UNU. Buckeye states that UNU's 
request to limit turbine noise to 5.0 dBA over UNU's calculation of the background noise 
of 27 dBA is extreme and mischaraderizes Buckeye witness Hessler's testimony. 
According to Buckeye, Mr. Hessler testified that UNU's requested design goal is not 
typically practical to use ... as a regulatory hmit or standard for wind projecte in rural 
areas with scattered residences because it is seldom, if ever, possible to liixut projed noise 
to less than 5.0 dBA above the near minimum background level, at least at critical wind 
speeds, and would predude the development of wind-powered electric generation 
fadhties east of the Mississippi River (Buckeye Ex. 26 at 2; Buckeye Ex. 8 at 7; Tr. at 848). 
The applicant reminds the Board that it previously rejeded UNU's request and the request 
of its witness, Mr. James, to implement a simUar standard in the Wind Rulemaking Case, 
Order at 39-40 (Buckeye Reply Br. at 15,42-43). 

As to UNU's argumente regarding the aUeged errors in the noise impad 
assessment. Buckeye notes that UNU's argumente that significant errors were made are 
exaggerated. The applicant notes that UNU's witness James placed his sound monitors 
between bird feeders where the recordings could be influenced by birds chirping and 
traffic and based his background sound measurements on brief visite to the projed area, 
short-term recordings of the background sound levels, and extremely selective sotmd 
samples (Buckeye Exs, 14-15; UNU Ex. 31A at 12; Tr. at 1409,1413). Buckeye also asserte 
that Mr. James seleded the quietest 10-minute periods over his seven-hour recording 
period (Buckeye Ex. 14 at 8). Buckeye's sound levels were recorded over a 14-day period 
(Buckeye Ex. 1, Ex. K at 7). Nonetheless, Buckeye argues that UNU's determination of the 
background sound level at L90 was 27 dBA, a difference of only two dBA from Buckeye's 
background sound level (Buckeye Reply Br. at 16-19). 

Buckeye also responds to UNU's claim that Mr, Hessler asserted that wind noise 
wdll mask the noise from the turbines (UNU Br. at 21; Buckeye Reply Br. at 19-21). 
Buckeye asserts that UNU mischaraderizes Mr. Hessler's testimony. The apphcant 
reiterates that Mr. Hessler never claimed that the badcground sound level would be a 
perfed masking source for turbine noise, but that it wotdd provide some masking (Tr. at 
802), The critical wind speed determination, according to Buckeye, aUows the evaluator to 
determine where the greatest difference between the power sound level from the turbine 
and background sound level is and, thus, to estabhsh the worst-case scenario for modehng 
the projed (Buckeye Ex, 1, Ex. K at 24). 
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Temperature inversions, as Mr, Hessler refers to the phenomenon, happen when 
the temperature in the atmosphere is warmer above the surface with Ught wind conditions 
than it is near the ground. Temperature inversions change the way sound propagates 
through the air. Mr. Hessler admits that temperature hiversions occur, but are site 
spedfic, (Tr. at 829-830.) Buckeye notes that temperature inversions were recognized and 
explained in the apphcation in relation to the wind speed profUe (Buckeye Ex. l,.Ex. K, at 
20-21). Buckeye claims there is no way to calculate this phenomenon into the model (Tr. at 
829; Buckeye Reply Br. at 22-23). 

For these reasons, among others. Buckeye beheves that UNU's opposition to the 
background sound component of Buckeye's noise impad assessment are not weU-found. 
The applicant retorts that its background noise assessment provides suffident evidence to 
determine the background noise level for the proposed projed area. (Buckeye Reply Br, 
22-24.) 

in. Board Analvsis 

Upon consideration of the argumente raised by UNU regarding the badcground 
sound evaluation conduded by Buckeye and the response to these concerns by Buckeye, 
the Board finds that Buckeye's evaluation was reasonable. We are convinced prunarily by 
the fad that, despite the alleged errors in the background evaluation dted by UNU, UNU's 
determination of the background noise level is so dose to Buckeye's determination of the 
background noise level. Accordingly, the Board finds that the appUcanf s determination of 
the ambient noise level in the projed area was reasonable. 

d. Modeling of Noise Impad Assessment 

i. UNU 

UNU asserte that Buckeye skews the noise assessment levels by comparing the 
modeled sound level of the proposed projed to the average sound level (Leq) (UNU Br. at 
18-19; UNU Ex. 31A, Ans. 55; Buckeye Ex. 26, Ans. 13; Tr. at 726, 824). Further, UNU 
argues that Buckeye's lack of commitment to a particular type of ttirbine invalidates the 
noise impad assessment, if any model other than the model used for the study is instaUed 
(Br. 29-30; Tr. at 767, 772-773). UNU witness James argued that Buckeye's noise impad 
assessment failed to take into account the manufacturer's sound measurement error. 
According to Buckeye's witness, the manufacturer's sound measurement error is 1.4 db to 
1.6 db; however, UNU argues that the manufacturer's sound measurement error is 2.0 db 
(Tr. at 776,1394-1395). 

UNU also contends that the turbines were modeled as point sources (turbines 
scattered throughout an area), rather than a line source (turbines in a row), at a height of 
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80 meters above ground elevation, but Buckeye faUed to recognize the uncertainty fador 
of at least ± 3.0 db for noise sources above 2^ meters as recommended by International 
Standards Organization (ISO) 9613-2, entitled Acoustics - Attenuation of Sound During 
Propagation Outdoors (Buckeye Ex, 1, Ex. K at 26; UNU Ex. 57 at 14; Tr. at 751-752,1396). 
UNU witness James admits, however, that ISO 9613-2 was not hitended for wind turbines 
and its use for noise sources taUer than 30 meters makes its use for wdnd turbines 
questionable (UNU 31A, Ans. 51-52; UNU 60; Tr. at 1455-1456). 

UNU posits that the range of error of the noise impad assessment is ± 5.0 dBA. 
Further, UNU witness James testified that, to avoid subconsdous bias, the individual who 
models the projed should not also be the individual that subsequently field verifies the 
measures modeled after the projed is construded as Buckeye witness Hessler has done in 
this case (Tr. at 761,751-753,1391; Buckeye Ex. 8 at 10). 

UNU argues that, based on the errors UNU aUeges in the noise assessment, whidi 
total 14,4 dBA at night and 12.4 dBA to 13.4 dBA during the daytime, exduding evaluating 
the turbines as a hne source, many homes wiU be exposed to excessive noise (UNU Br, at 
13-35). Therefore, UNU requeste that the Board dired Buckeye to revise its noise impad 
assessment to corred the issues UNU raised and, once the noise impad ^sessment is 
revised, the hearing process should be reopened to adjudicate the accuracy of the new 
noise impad assessment. Further, UNU asks the Board to limit turbine noise from this 
proposed projed to no more than a 5.0 dBA increase over background noise. Furthermore, 
UNU requests that, if the Board eleds not to impose such a limit on the proposed projed, 
the Board include as a condition of the certificate that the turbines not increase the noise 
above the 27 dBA background levels in the community by more than 5.0 dBA at any 
nonpartidpant's property line. (UNU Br, at 34-35.) 

Buckeye daims that modem wind turbines of the tjq?e proposed in this apphcation 
do not generate low frequency or infrasonic noise to any significant extent (Buckeye Ex. 1, 
Ex. K at 29-30). UNU retorts that the apphcant has overemphasized the high frequency 
(A-weighted) noise that vrnid turbines generate to avoid the low frequency (C-weighted, 
dBC) noise generated by wdnd turbines. UNU offers that low frequency noise travels 
further with less attenuation over distances than higher frequency sounds (UNU Exs. 31 A, 
Ans. 62, 64, 66; UNU Ex. 49 at 9), Further, UNU offered evidence which states that low 
frequency noises are not effectively attenuated by the walls of most homes and is more 
likely to be heard by residents and, therefore, more likely to be annoying (UNU Exs, 31A, 
Ans. 62, 64, 66; UNU Ex. 49 at 9). For tiiis reason, UNU proposes that tiie Board 
incorporate a low frequency noise standard limiting operational noise to a C-weighted 
decibel limit (LCeq) at the receiving property line of no more than 20 dB above the 
measured dBA (LA90) preconstruction long-term background sound level + 5.0 dB or an 
absolute hmit of 60 dBC. (UNU Ex. 32 at 15; UNU Br. at 49-55.) 
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u. Buckeye 

Buckeye admits that the noise impad assessment was performed utilizing the 
RePower MM92, a turbine model under consideration at the time the assessment was 
conduded. Buckeye witness Shears states that the apphcant is committed to selecting a 
turbine that wdU operate v^thin the noise profiles set forth in the apphcation (Tr. at 284-
285). Buckeye offers that staff's recommended condition that Buckeye operate the facUity 
within the noise parameters set forth in the noise study referenced in the apphcation 
ensures Buckeye's commitment to a comparable model (Buckeye Reply Br* at 26). 

Buckeye witness Hessler admits that wind turbine noise is variable and, with 
atmospheric conditions, wiU fluctuate ± 5.0 dBA, about the mean predided level for short 
periods of time during unusual wixxA conditions (Buckeye Ex. 8 at 10). WhUe Mr. Hessler 
admits that the range of error could be ± 5.0 dBA, he qualifies the accuracy of the noise 
impad assessment in this case by comparing it to his modeling accuracy in other projeds 
in relation to actual sound levels at those same wind projeds. The witness daims that the 
variation in the wind turbine noise is not due to the calculation method; rather, it is due to 
variability in the turbine sound. (Tr. at 761, 752-753.) In regard to the manufacturer's 
margin of error, Mr. Hessler beheves that the manufactiirer's sound pressure power levels 
are highly controUed so that the errors are very smaU (Tr. at 774-775). 

Buckeye contends that the National Aeronautics and Space Administration (NASA) 
technical paper on which UNU reUes for its basis of concern that turbine should be 
modeled as line sources rather than point sources is based on a 20-year old theoretical 
study of smaU turbines with 15 meter rotors, assumed to be in an infinite line, with 30 
meters between the blade tips of each turbine. Mr. Hessler daimed that the NASA study 
was a desktop mathematical evaluation as opposed to a field measurement study. In 
comparison, the representative turbine models presented in this case have a rotor diameter 
of up to 100 meters (Buckeye Ex. 1 at 14), Buckeye witness Hessler daims that modeling 
turbines as point sources is based on a study he conduded where he found the uncertainty 
fador of at least ± 3.0 db for noise sources above 30 meters, (UNU Ex. 60; Tr. at 914-915.) 

Buckeye states that there is no evidentiary basis for UNU's requested noise 
standards for low frequency noise at nonpartidpating property lines (Buckeye Reply Br, at 
42-46). Modern turbines, according to Buckeye, do not generate any significant low 
frequency noise (Buckeye Ex. 1 at 29-30). According to Buckeye, UNU witness James 
admitted that he did not focus on and did not propose a low frequency noise level in this 
proceeding (Tr. at 1486-1487). Buckeye states that, as explained by Mr. Hessler, amphtude 
modulation (the sv^shing sound of the turbine rotors) is sometimes confused with "low 
frequency" noise. Mr. Hessler also conduded a wind tunnel test and published an artide 
on the issue which is dted in the apphcation. Mr. Hessler's test revealed that "wind-
induced false-signal noise occurs oiUy in the low frequendes, making the A-weighted 
sound level relatively insensitive to this effed." Furthermore, according to Mr. Hessler's 
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testing, skewing of the A-weighted sound level only began to occur at wind speeds of 
around 15 m/s to 20 m/s, which is above the range for a wind projed. (Buckeye Ex, 1, Ex. 
K at 7.) Mr. Hessler testified that his firm has found that, when examining low frequency 
noise complaints in other contexte, the low frequency sound emanated from vsdnd turbines 
is inconsequential and difficult to differentiate from the background sound level in rural 
communities. Buckeye recognizes that older downwind rotors errutted a low frequency 
pulse with each rotation but such is not the case with upwind rotor designs. Mr. Hessler 
daimed that C-weighted sound levels cannot accurately be measured in windy conditions 
and that artificiaUy high C-weighted sound levels and A-C differentials of 20 dB or more 
are commonly found during preconstruction background sound surveys when no turbines 
are obviously present. Further, Buckeye witness Hessler testified that the threshold for C-
weighted perceptible vibrations is between 75 to 80 dBC According to Mr. Hessler, at 
1,000 feet, a wind fadhty typicaUy produces a C-weighted sound level in the range of 58 to 
60 dBC and is completely imperceptible above the background noise level. For these 
reasons. Buckeye argues that UNU's rehance on low frequency noise levels emanated from 
wind turbines as a basis for requesting that the Board adopt two low frequency noise 
standards and a 1.25 mUe setback is unfounded. (Buckeye Ex. 8 at 7-9; Buckeye Ex. 26 at 
2; Buckeye Reply Br. at 42-46.) 

Ill- Board Analysis 

UNU raises numerous concerns that the modeling of the expeded noise generated 
by the proposed projed was not conduded properly and, as a result, the actual noise level 
experienced in the community wiU be greater than the levels stated in the apphcation. 
Based on Buckeye's noise impad assessment, five nonpartidpating residences wiU 
experience 40 to 42 dBA in the nighttime at the exterior of the residence. According to 
Buckeye, the sotmd level should be reduced by 10 to 20 dBA inside the residence, to a 
range between 20 to 32 dBA. We find that, in conjunction with the staff recommendations 
as revised and set forth in the Condusion and Conditions Section of this opinion, order, 
and certificate, based on our review of the record, and the arguments raised by UNU and 
Buckeye's responses, the noise impad assessment conduded by Buckeye was reasonable. 

e. Health Affeds 

i. UNU 

UNU notes that, as the projed is proposed, 1,004 homes wiU be located within 1,000 
meters (1 kilometer or .62 mile) from a Buckeye wind turbine (UNU Ex. 43 at 5). UNU 
proposes strid noise levels based on the behef that noise froirt* wind turbines cause 
humans residing in the vicinity armoyance, serious discomfort, sleep deprivation, and 
other health issues. Admitted into evidence, at the request of UNU, are several studies, 
surveys, presentations, or Uterature reviews on the health impacte of wind turbines (UNU 
Exs. 44,45, 47, 48, 49, 51), In addition, UNU also offered into evidence one artide on the 
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effeds of sleep restriction (UNU Ex, 46). Two of the exhibits, studies by Eja Pedersen, an 
epidemiologist in Sweden, reveal that persons hving near wind farms may be annoyed by 
the sound from the wdnd turbines. More spedfically, one Pedersen study revealed that six 
percent of persons exposed to wmd turbine noise of 35 dBA reported being highly 
armoyed and another six percent reported being rather annoyed. The. study further 
indicates that, wdth whid turbine noise at 37.5 dBA to 40 dBA, 20 percent of exposed 
residents report being very armoyed and eight percent report being rather annoyed. The 
same study concluded that, at noise levels greater than 40 dBA, 36 percent of residents 
reported being highly annoyed and another eight percent reported being rather annoyed. 
(UNU Ex. 47 at 3465-3467.) UNU argued tiiat the results of this study are supported by 
two other Pedersen studies where 50 percent of the people surveyed (22 of 45 people) 
reported being armoyed when exposed to noise over 40 dBA (UNU Ex. 49 at 17).^ 

UNU witness James testified that several studies suggest that humar^ have an 
increased sensitivity to wind turbine noise in comparison to other types of noise, such as 
road traffic, because of the "swishing, whistling, pulsating/throbbing" charaderistic of 
wind turbine noise (UNU Ex, 31A, Ans. 35; UNU Ex. 47 at 3469). UNU asserts tiiat the 
most sigruficant health problem caused by vsdnd turbine noise is sleep deprivation (UNU 
Ex. 46). UNU emphasizes that the WHO has determined, based on evidence avaUable at 
the time of the study, that there is suffident evidence for biological effeds of noise during 
sleep to cause an increase in heart rate, arousals, sleep stage changes, and awakening. 
Further, WHO determined that there is suffident evidence tiiat rught noise exposure 
causes self-reported sleep distiarbance, an increase in medicine use, an increase in body 
movements, and envirorunental insomnia. WHO also conduded, among other things, that 
there is limited evidence that disturbed sleep causes fatigue, acddents, and reduced 
performance (Buckeye Ex. 18 at Xl-Xn).^ 

Accordingly, UNU requests that, if the Board grante Buckeye a certificate for the 
proposed projed, the certificate indude a condition prohibiting the turbines from 
exceeding a noise level of 35 dBA at any nonpartidpating property hne, Consequentiy, 
UNU requests a setback of 1.25 mUes from any nonpartidpating residence to avoid 
considerable annoyance, sleep disturbance, and health effeds. (UNU Br. at 45-47.) 

The Board recognizes that three Pedersen studies are actually referenced in the Minnesota hterature 
review, (UNU Ex. 49 at 17); however, only two of the Pedersen studies are included in the record in this 
proceeding/ UNU Exs. 47 and 48. 
Buckeye Ex. 18, entitied, "Night Noise Guidelines for Europe" defines "sufficient evidence" as "a causal 
relation has been established between exposure to night noise and a healtti effect. In studies where 
coincidence, bias, and distortion could reasonably be exduded, the relation could be observed. The 
biological plausibility of the noise leading to tiie health effect is also well established." "Limited 
evidence" is defined as "a relation between Uie noise and fhe health effect has not been observed 
directly, but there is available evidence of good quality supporting the causal association. Indirect 
evidence is often abundant, linking noise exposure to an intermediate effect of phjreiological changes 
which lead to the adverse health effects." (Budceye Ex. 18 at XI.) 
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ii. Buckeye 

Buckeye claims that UNU's noise limit and setback requeste are extreme and 
unwarranted based on any aUeged health affeds or damage to property. As to the 
potential health affeds assodated with wind turbines, Buckeye offered the testimony of 
Dr. Kenneth A. Mundt, an epidemiologist with 20 years of experience. According to I>r. 
Mundt, there is no reason to beheve, based on the available evidence, that human health 
will be harmed, given the proposed setback from turbines to residence. According to the 
witness, there may be a variety of nonhealth reasons to recommend spedfic minimal 
setbacks, including those unrelated to health concerns; however, based on the available 
scientific evidence, those setbacks proposed in the apphcation appear to adequately 
proted human health, as well as reduce the level and frequency of annoyance. (Buckeye 
Ex. 6 at 16.) According to Buckeye witness Mundt, epidemiological evidence is key to 
determining the causal relationship, ii any, between various risk fadors and the 
occurrence of disease. Further, the v^tness conduded that "[b]ased on my review of the 
relevant pubhshed peer-reviewed sdentific hterature, I fotmd no consistent or weU-
substantiated assodation between residential proximity to industrial wind turbines and 
any serious health effeds," Dr. Mundt admite that residents hving near wind turbines wUl 
intermittently, depending on a number of fadors, experience noise assodated with the 
operation of the turbines, but nonetheless conduded that "exposure to turbine noise or 
shadows, whUe potentiaUy distracting or irritating to some people, are not known to harm 
human health." (Buckeye Ex. 6 at 5-7.) Buckeye argues that Dr. Mundt's testimony, as to 
the lack of adverse health impads, should carry significant weight as the only expert 
testimony on the topic. Further, Buckeye reasons that the record demonstrates suffident 
evidence for the Board to condude that a setback greater than that proposed in the 
apphcation is not necessary. (Buckeye Br. at 34.) 

Buckeye asserts that UNU's request to limit the wind turbine noise to this level for 
human health is undercut by UNU's request for the standard to apply to nonpartidpante 
only (Buckeye Reply Br. at 13). As to the health issues raised. Buckeye notes that UNU 
vdtness James is not qualified to opine on medical judgments as the witness admitted (Tr. 
at 1428-1429). Buckeye also chaUenges the validity of several of the studies, artides, and 
testimony offered by UNU regarding the effeds of wind turbines on human health 
(Buckeye Reply Br. at 30-42). _ -

Buckeye notes that the 2004 Pedersen and Waye artide dted by UNU does not 
aduaUy support UNU's daims that wind turbine noise leads to higher annoyance at lower 
levels of sound exposure than road noise. Buckeye points out that,""as stated in the artide, 
the results for annoyance from transportation noise are based on a large amount of data, 
where the resiUts for annoyance from wind turbines is based on only one study. For this 
reason, the author cautions that "interpretations should be done with care." Buckeye also 
notes that the level of annoyance for wind turbine noise was formed when spending time 
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outdoors and the annoyance with sotmd pressure levels for transportation noise as 
perceived indoors. Buckeye emphasizes that Pedersen and Waye acknowledge in the 
study that "a low number of respondents were annoyed indoors by wind turbine noise." 
In response to the study. Buckeye v^tness Hessler noted that the number of actual 
respondents to the survey that were annoyed is very smaU. Of the 627 surveys distributed 
in the Pedersen and Waye study, 351 responded. Further, the witness noted that, of the 
351 respondents, seven households reported being rather or very annoyed at 35 to 37,5 
dBA and four households reported being rather or very annoyed at 37.5 to 40 dBA based 
on annoyance perceived when spending time outeide. The study conduded that "the 
number of respondents disturbed in their sleep, however, was too small for meaningful 
statistical analysis, but the probabihty of sleep disturbances due to wind turbine noise can 
not be negleded at this stage." Therefore, Buckeye reasons that the 2004 Pedersen and 
Waye study does not support UNU's daims. (UNU Ex. 47 at 3461-3462, 3467-3468; Tr. at 
2350-2351; Budceye Reply Br. at 30-32.) 

Buckeye aUeges that UNU also miskiterprefe the WHO 2009 Night Noise 
Guidelines for Europe (Buckeye Ex. 18). Buckeye pointe out that the WHO recommends 
an Lnight, outside of 40 dBA which is equivalent to the lowest observed adverse effed level for 
night noise based on a long-term A-weighted average (Buckeye Ex. 18 at )CVII). Buckeye 
contends that the WHO recommendation undercute UNU's request for a 35 dBA standard 
at the nonpartidpant's property line ^ id for a 1.25 mUe setbadc (Buckeye Reply Br. at 34-
35). Buckeye reiterates that Mr. Hessler used 40 dBA as a design goal for the noise impad 
assessment based on Mr. Hessler's experience that 40 dBA would avoid sleep dishirbance 
and complainte of serious annoyance (Tr, at 847,2391-2392). 

Buckeye proffers that, despite UNU's representations to the contrary, the Minnesota 
Department of Health Uterature review (UNU Ex. 49), the 2007 Pedersen and Waye study 
(UNU Ex. 48), and the testimony of UNU witness James do not support UNU's daims that 
noise that exceeds 35 dBA causes "tmacceptable sleep disturbance, annoyance, discomfort, 
and health problems (UNU Br. at 43; Buckeye Reply Br. at 36-42). Buckeye opines that the 
Minnesota Department of Health review ultimately recommended that wind turbine noise 
estimates indude the cumulative impad of aU wind turbines using 40 to 50 dBA, not 
below 40 dBA (UNU Ex. 49 at 26; Buckeye Reply Br. at 36-42). Buckeye witness Dr. 
Mundt, declared that Dr. Amanda Harry's study (UNU Ex. 44) Wind Turbines, Noise and 
Health, dated February 2007, was of no sdentific value to-the decision-making process at 
issue, in light of the fad that it was a survey provided to persons that were known to be 
suffering from problems which the person beheved was due to their proximity to wind 
turbines (UNU Ex. 44 at 3; Tr, at 498). Accordingly, Buckeye condudes that the resulte and 
recommendations are scientificaUy questionable (Buckeye Br. at 36-37). As to the health 
issues raised. Buckeye notes that UNU witness James is an acoustical engineer, but he is 
not qualified to opine on medical judgmente, as the witness admitted in another 
proceeding (Tr. at 1428-1429). Further, Buckeye interprete Mr. James testimony to, in fad. 
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be contradided by the two Pedersen and Waye studies (Tr. at 2349-2350; UNU 47), 
Buckeye offers that the presentation of Dr. Nissenbaum, which UNU introduced through 
UNU vdtness James, does not constitute a sound epidemiological study and, therefore, no 
valid conclusion can be drawn from it (Buckeye Ex. 5 at 13). Buckeye condudes that the 
testimony of its expert is that "based on the avaUable sdentific evidence, those [setbacks] 
proposed in the application appear to be adequate to proted health, as weU as to reduce 
levels in frequency of annoyance fadors" (Buckeye Ex. 6 at 16). 

UNU requests that, hi Ught of the aUeged errors in Buckeye's noise impad 
assessment and the potential health affeds posed by exposure to excessive noise, the 
Board dired Buckeye to revise ite noise impad assessment based on the issues UNU raised 
and once the noise impad assessment is revised, the hearing process reopened to 
adjudicate the accuracy of the new noise impad assessment. Further, UNU would ask the 
Board to liinit the low frequency noise from the proposed projed to an absolute limit of 60 
dBC and no more than 20 dB above the measured dBA (LA90) preconstruction long-term 
background sound level + 5.0 dBA, Further, UNU requests a 1.25 mUe setback from 
residences (UNU Br. at 49). 

iii. Board Analysis on Health Impads 

As noted hi the Staff Report, in regard to setbacks, the ODH recognized that there 
exists "a lack of hard sdentific evidence on potential health impacte assodated with utihty 
scale wind projeds" (Staff Ex. 2 at 38). Accordingly, ODH deferred to the record evidence 
presented in this case. As summarized above, the parties presented extensive record 
information on the potential health impacts of the proposed wind-powered electric 
generation fadUty. The Board has thoroughly considered the record in this.ceise with 
particular attention to the issue of operational noise from the turbines and the health 
impads of noise. 

The Board finds the Nissenbaum power point presentation (UNU Ex. 51) and the 
survey by Harry (UNU Ex. 44) to refled intrinsic bias as a result of the survey process used 
in each case. For this reason, the Board condudes that such exhibite cannot be reUed on as 
"hard sdentific evidence" of the potential health impads assodated with vsdnd turbines. 
In regard to the balance of the evidence presented in this case, we find the daims of the 
other studies on which UNU reUed to make noise assodated health daims to affed such a 
smaU portion of the avaUable population, inconclusive, or based on self-reported daims as 
to be an insuffident basis on which to make a decision that serious health impads wUl 
result from the proposed projed. Thus, the Board finds that the record evidence in this 
case is insuffident to demonstrate potential health impacte assodated with wind turbines. 
However, the Board acknowledges that the record demonstrates that wind turbine noise 
can be annoying to humans depending on the distance from the turbine and other 
background noise. The studies also reveal, as supported by the testimony of the lay 
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witnesses to this case, that the level of annoyance perceived is directiy correlated to the 
person's perception of the turbines. 

While we believe the record in this case demonstrates that the operation of the wind 
turbines may be annoying to some nonpartidpating residents, there is insuffident "hard 
scientific evidence" in the record to support the condusion that wind turbines are a dired 
cause of health impacts to humans, suffident to justify setbacks from residences greater 
than proposed in the apphcation and required by law. For these same reasons, we reject 
UNU's request to implement noise levels, particularly absolute noise levels, at 
nonpartidpating property fines. 

We recognize that the noise impad assessment predided nighttime dBA generally 
is within the range of WHO's recommendations. WHO guidelines state: 

Below the level of 30 dB Lru^t, outade, no effeds on sleep are 
observed except for a sUght increase in the frequency of body 
movements during sleep due to night noise. There is no 
suffident evidence that the biological effeds observed at the 
level below 40 dB Lnigjit, outside are harmful to health. Hov^rever, 
adverse health effeds are observed at the level above 40 dB 
Lnight, outside, such as self-reported sleep disturbance, 
environmental insomnia, and increased use of somnifadent 
drugs and sedatives. 

(Buckeye Ex, 18 at XVI,) 

Based on the information presented, noise below 40 dBA is not likely to result in health 
impads, is unlikely to result in significant annoyance, and, we beUeve not likely to cause 
numerous serious noise complainte. 

The Board notes that two of the recommended conditions in the Staff Report 
attempt to address the issues raised by UNU and the health impads of wind turbine noise. 
First, the staff recommends that any certificate granted to Buckeye requires Buckeye to 
operate the fadlity within the noise parameters as set forth in the noise study presented in 
the application. Further, staff recommends that the appUcant-be required, at least 30 days 
prior to the preconstruction conference, to provide the staff, for review and acceptance, a 
complaint resolution procedure. (Staff Ex. 2 at 57-59.) With these conditions in place, the 
Board finds that UNU's concerns regarding the noise level and health issues have been 
addressed. 
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iv. Board Analysis and Condusion of Noise 

As stated previously, the Board believes that, with the requirement in place that 
Buckeye operate the fadhty Mdthin the noise parameters as set forth in the noise impad 
assessment presented in the application, along with the expansion of the complaint 
resolution process to include not only noise complaints but any t5^e of complaint, any 
remaining concerns regarding the noise of the fadhty wiU be appropriately mitigated. For 
this reason while the Board is aware that operational noise from the proposed projed wUl 
intermittently be audible to the commtmity in the projed area, and may be anno5dng, to 
some, at times, we find that staffs recommendations address the aUeged errors in the 
noise impad assessment raised by UNU and the alleged health impads. Accordingly, the 
Board finds that, with these conditions, the proposed projed is not so adverse to the pubhc 
interest that the operational noise expeded from the proposed projed rises to a level 
suffident to override the construction of the proposed projed. 

Furthermore, the Board finds that the record does not support the adoption of 
absolute noise levels as requested by UNU. We exped that the proposed projed wUl 
reasonably operate within the noise parameters presented in the apphcation and recognize 
that, depending on weather conditions, the wind turbines may, for limited periods, 
operate at sound levels above that modeled in the apphcation. 

9. Communications Systems Interference 

a. Buckeye 

Buckeye hired a contrador, Comsearch, to condud analyses of offnair television 
reception, AM/FM broadcast station operations, microwave paths, and ceUtdar personal 
communications services (PCS) in the vicinity of the projed area (Buckeye Ex. 1 at 192). 

Off-air television stations transmit broadcast signals from terrestriaUy-located 
fadhties that can be received directiy by a television receiver or house-mounted antenna. 
According to Buckeye, the resulte of the study of off-air television stations indicated that 
there are 180 off-air television stations v^thin 100 mUes of the projed area. However, 
stations most likely to produce off-air coverage to Champaign County are those at a 
distance of 40 mUes or less. Within 40 mUes of the projed area, there are 41 hcensed off-air 
stations, with 22 of those stations being fuUy operational. Six of the operating stations are 
translators, or stations that transmit at low power, with limited range, and limited 
programming. (Buckeye Ex. 1 at 192.) 

Buckeye notes that the study revealed that there are five full-power analog 
television stations and four full-power digital television stations operating in the area. 
Additionally, there were three lower-power analog television stations with fuU 
programming and four full-power digital television stations operating on temporary 
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Spedal Transmit Authority from the Federal Communications Commission (FCC). 
(Buckeye Ex. 1 at 192.) 

According to Buckeye, Comsearch expeds that some channels may suffer some 
degradation of off-air tdevision signal reception once the proposed fadhty is construded. 
This degradation would be the result of television signal attenuation or reflection caused 
by one or more of the turbines. This affed is due to the relative locations of the off-air 
television antenna, the wind turbines, and the point of reception. However, any effed is 
unable to be predided with certainty, but effecte could indude noise generation, reduced 
pidure quahty, and signal interruption. Furthermore, Buckeye points out that an FCC 
mandate required all off-air television broadcasts to transition from analog signals to 
digital signals by Jime 12, 2009, and this transition to digital vWU reduce the likelihood of 
impads to television reception. (Buckeye Ex. 1 at 192-193.) 

Comsearch also conduded, according to Buckeye, that there is a good selection of 
off-air television avaUable to local communities in the proposed projed area, since there 
are an adequate number of fuU-power digital channels avaUable; therefore, it is hkely that 
off-air television is an important method of reception for communities in the area based on 
the number of off-air television charmels available. Some communities may see no effed 
on off-air television from the construction of the proposed fadhty, whUe others may have 
multiple channels affeded. Buckeye states that, if the proposed fadhty has any impacte to 
existing off-air television coverage. Buckeye wiU address and resolve each individual 
problem as commerdally practicable, (Buckeye Ex. 1 at 193.) 

The analysis further showed that there are six AM radio stations and 16 FM stations 
within 20 mUes, as measured from the approximate center of tiie projed area. Two of the 
AM stations each have two database records because they operate at two distind 
transmittal powers, meaning that there are actuaUy only four AM radio stations in the 
area. Buckeye submite that, because the separation distance of the dosest AM station 
antenna from the center of the proposed facUity is approximately 14.83 mUes, no 
degradation of AM broadcast coverage is expeded due to the presence of the wind 
turbines. (Buckeye Ex, 1 at 193.) 

Buckeye explains that, of the 16 FM radio stations, ten are hcensed and operational, 
with the remainder being nonoperational or tmder apphcation. Two of the operational FM 
stations are fuU-power stations, two are medium-power stations, and six are very low-
power stations. Of the six nonoperational stations, one wiU likely be a fuU-power station, 
and the other five are expeded to be very low-power stations. According to Buckeye, very 
low-power FM stations are typicaUy designed for limited coverage of less than 0.5 mUes, 
and should be unaffeded by the proposed fadlity, as long as turbines are instaUed at 
distances greater than the coverage of the stations. For fuU- and medium-power stations, a 
separation distance of 2.5 miles is recommended to aUow the station to maintain normal 
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operation and coverage. In addition. Buckeye states that aU of the FM stations' antennas 
are located at distances greater than 10 mUes from the center of the projed area; therefore, 
no degradation of FM radio broadcast coverage is antidpated. (Buckeye Ex. 1 at 193-194.) 

Microwave telecommunication systems are wireless point-to-point links that 
communicate between two antennas and require dear line-of-sight conditions between 
each antenna. Buckeye identified 14 microwave paths in the vicinity of the proposed 
fadlity. To assure uninterrupted communications, a microwave link should be dear, not 
only at the axis between the center point of each antenna, but also within a mathematical 
distance around the centre axis. Buckeye calculated a worst-case scenario for each of the 
14 microwave paths identified and analyzed digital fUes of each for potential interference. 
Based on this analysis, only Turbine 37 was shovwi to cause any potential interference. 
Buckeye states that Turbine 37 could be shifted slightly or eliminated to avoid any 
interference; therefore. Buckeye insists that no degradation of the microwave 
telecommunications system is antidpated. (Buckeye Ex. 1 at 194.) 

Finally, with regard to the telephone communications in the ceUular and PCS 
frequency bands. Buckeye avers that they shotUd be uneiffeded by wind turbine presence 
and operation. According to Buckeye, signal blockage caused by the wind turbines would 
not degrade the telephone network because of the way these systems operate, aUowing a 
signal to reach another tower if the nearest tower is unavailable. (Buckeye Ex. 1 at 194-
195.) 

t*- Telephone Company 

The Telephone Company owns two towers located within the projed area, which 
are utilized to provide internet connectivity to ite customers. Those tower$ communicate 
through wireless point-to-point links utilizing a frequency of 5.8 gigahertz (GHz) or a 
microwave. According to the Telephone Company, interference could occur if one of the 
proposed turbines is placed between the two towers or if one of the turbines is placed too 
dose to either tower. Furthermore, the Telephone Company states that interference with 
the signal could cause a weak signal resulting in intermittent outages, fluctuations or 
variations in download speed, or complete outages. (Telephone Co. Ex. 1 at 2-3; 
Telephone Co. Br. at 2.) 

The Telephone Company asserts that any interference with the signal wiU hinder 
the quality of service it provides to ite customers. Moreover, the Telephone Company 
states that, in some of its service areas, it is the only provider of internet connectivity and, 
if service is interrupted due to turbine placement, those customers would have no options 
for internet connectivity. (Telephone Co. Br, at 3.) 

To prevent any interference. Telephone Company witness Timothy Bolander 
testified that the distance between a proposed structure and either of the Telephone 
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Company's towers must be at least as great as the total height of the proposed turbine 
structure. Mr. Bolander testified that with this buffer, as long as there are no strudures 
between the Telephone Company's towers, there wiU be no interference. (Telephone Co. 
Ex. 1 at 4.) 

c. Responses 

Upon cross-examination, Mr. Shears agreed that Buckeye would accept a condition 
on its certificate prohibiting it from placing a turbine in any location that would cause 
interference with the signals sent and received from either of the Telephone Company's 
towers (Tr. at 272). Likewise, staff recommends a condition be placed on the certificate 
which would prohibit Buckeye from locating a turbine such that it would interfere with 
the internet signals from the Telephone Company's towers (Staff Br. at 27). 

In response to staff's proposed condition. Buckeye asserte that it does not oppose 
such a condition. However, Buckeye responds that the condition should be written to 
include Mr. Bolander's spedfic description of how interference can be avoided, which 
included not only the formula based on the height of the proposed structure, but also the 
specific longitudinal and latitudinal locations of the towers. (Buckeye Reply Br. at 92-93.) 

The Telephone Company also expresses concern v^th staff's proposed condition, as 
it charaderizes the signals sent and received from the towers as internet signals, which is a 
mischaraderization of the signals transmitted between the towers. Therefore, the 
Telephone Company requests that staff's recommended condition be revised to prohibit 
the location of a turbine in a location that would contribute to the interference of the 
signals transmitted to and/or from the Telephone Company's towers. (Telephone Co. 
Reply Br. at 2-3.) 

d. Board's Analysis 

The Board-is- eo^iizanf of the necessi ty^at the proposed f^ojed not unduly 
interfere v^th the off-air television reception, AM/FM broadcast station operations, 
microwave paths, PCS, and internet service in the vicinity of the projed area. Upon 
consideration of the proposed conditions set forth by the Telephone Company, Buckeye, 
and staff, the Board finds that it is appropriate to prohibit Buckeye from locating a 
proposed turbine in a location that wotdd contribute to the interference of the signals 
transmitted to and/or from the Telephone Company's two existing towers, the locations of 
which were detaUed by Telephone Company witness Bolander. hi addition, as promised 
by Buckeye, the Board expecte that ff the proposed facUity has any Impacts to existing off-
air television coverage. Buckeye wUl address and mitigate each individual problem. 
Accordingly, the Board condudes that^ with these conditions in place, this projed wiU 
have minimal impad on local communications systems and, therefore, it wiU not 
negatively impact the pubhc interest or convenience. 
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10, Local and Long Range Radar Interference 

According to staff, wind turbines have the potential to interfere with dvUian and 
mihtary radar. The potential interference occurs when wdnd turbines refled radar waves 
and cause ghosting or shadovraig on receiving monitors. Staff explains that radar 
interference raises national security and safety concerns. Staff states that Buckeye 
submitted written notification to the National Telecommunications and Information 
Administiration (NTIA) of the U.S. Department of Commerce on Febmary 13,2008. NTIA 
responded on July 24, 2008, notifying Buckeye that no concerns regarding blockage of 
communication systems were identified; however, NTIA prescribed notification of the 
FAA. As of the date of the Staff Report, the apphcant was waiting for the FAA to 
determine whether radar interference is expeded to be an issue. (Staff Ex, 2 at 50-51; 
Buckeye Ex. 1 at 195-196.) 

The Board finds that, based upon the information provided on the record, the 
projed will not have a detrimental effed on local or long range radar accorduig to NTIA. 
Therefore, based upon the record, the Board finds that tiie construction and operation of 
the proposed fadlity wUl not interfere with local or long range radar. The Board beheves 
that this determination supports a finding that the fadhty wiU serve the public interest, 
convenience, and necessity. We also find that, upon receipt of the FAA's response 
pertaining to radar interference. Buckeye should immediately provide staff with a copy of 
the response. 

11. Traffic and Transportation 

According to Buckeye, the projed area wiU be accessible through numerous 
highway, state, and local roads, which wiU experience an increase in traffic due to the 
delivery of turbine components, concrete, gravel, and heavy equipment to each turbine 
site. Buckeye explains that a designated experienced transportation provider, to be 
determined, wdU obtain aU necessary permits from ODOT and the Champaign County 
Engineer prior to the commencement of any transportation of the componente. (Budceye 
Ex. 1 at 196-198.) 

Buckeye explains that temporary tum-oute, as welLas reinforcement of roads, 
bridges and/or culverte, will be completed prior to the movement of any heavy 
equipment, Gravel access roads wiU also be construded prior to the dehvery of any heavy 
equipment and will be repafred if damaged. According to Buckeye, aU areas where 
clearance needs to be considered will be identified prior to the tfansportation of heavy 
equipment and turbine components. Buckeye offers that all damage wiU be repaired or 
replaced, with documentation of conditions and restoration of any impacte performed in 
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conjunction with state and local permitting.^ In addition. Buckeye attests that aU 
construction signs and flagging wUl be coordinated with ODOT and the corresponding 
townships. (Buckeye Ex. 1 at 196-198.) 

Due to the numerous access pointe to the projed. Buckeye maintains that any road 
closures should not cause significant impacte to the transportation network or to the 
limited number of nearby residents, as altemative routes are readUy avaUable, FinaUy, 
Buckeye states that the projed is not expeded to have any significant impact on the raU 
network. (Buckeye Ex. 1 at 196-198,) 

WhUe the Board recognizes that construction of the proposed fadhty wiU affed 
traffic and transportation in the area, the Board does not beUeve the impad to be so 
negative as to make the construction of this fadhty contrary to the pubhc interest, 
convenience, or necessity. Accordingly, the Board condudes that the overall benefit of this 
projed outweighs any negative consequences relating to traffic and tran^ortation that 
may result from the construction of the proposed fadhty. 

12. Landowner Leases 

Buckeye indicates that voluntary lease agreements wUl accommodate the majority 
of the projed fadlities, with the possible exception of portions of the coUection system, 
which wiU be construded in pubhc ROWs, Buckeye explains that the term of the lease 
agreements wiU be for a period of 20 years from the initial date of operation, with a 
bilateral option for a 20-year extension. According to Buckeye, the amount of the lease 
payments would be based on annual generation production levels and power purchase 
agreements. OveraU, Buckeye estimates that, initiaUy, the lease paymente would total 
approximately $1.5 to $2 miUion per year. The lease paymente would be distributed 
among partidpating landowners that host a wind turbine. (Buckeye Ex. 1 at 5,68.) 

The Board beheves that the fad that Buckeye wiU be entering into lease agreements 
with partidpating landowners and pa5dng these partidpants for the use of their land is a 
positive outcome from this projed. We condude that this benefit of the projed supports a 
finding that the proposed projed is in the public interest, convenience, and necessity. 

13, Road Repair - -

The County asserts that increased traffic, as weU as the type of traffic, on local roads 
wiU likely result in damage to local roadways beginning with construction through 
decommissioning (County Br. at 9; Buckeye Ex. 1 at 196). According to the County, if 

Bonding to assure that sufficient funds are available to repair of any damage to roads or bridges that 
occurs during construction, operation, or decommissioning is discussed in the Decommissioning section 
of this order. 
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Buckeye is unable, or unwilling, to repair the damage to local roadways, local government 
will be obligated to complete and finance the repairs. Therefore, the County beheves that 
a bond that provides for road repair should be in place prior to the commencement of 
construction. (County Br. at 9.) In support of its assertion, the County relies on the 
testimony of Buckeye witness Leon Cyr, a county commissioner in Benton, Indiana, who 
stated that his county has a bond for road repairs and that he beheves that a bond would 
be in the best interest of any county in a simUar situation (Tr. at 2473). With resped to the 
amount of financial assurance necessary to assure adequate protection for local roadwajra, 
the County asserts that the County Engineer would have the expertise to establish the 
corred amount of finandal assurance suffident to cover the cost of the damage to the 
roads due to construction and decommissioning (County Br. at 10). 

Staff agrees that an additional condition should be included in the certificate, which 
would require Buckeye to procure a bond to provide adequate funds to repair any damage 
to public roads resulting from either erection or decommissiorung of the proposed projed 
(Staff Br. at 30). UNU supporte this condition, as it asserts that nothing else in staff's 
recommendations addresses how Buckeye wUl compensate the local community if its 
roads are damaged during construction or decommissioning. (UNU Br. at 98.) 

Buckeye does not dispute that the County should get some assurance that the 
roadways wUl not go unrepaired during the erection and decommissioning of the 
proposed facility. However, Buckeye recommends that, as opposed to requiring a 
decommissioning bond, the Board adopt a condition requiring it to foUow the rules and 
procedures for permitting and bonding as required in Champaign County for bringing 
heavy equipment on the roads and bridges. Buckeye further states that it would not objed 
to having ODOT or staff partidpate in the process of setting road bonds, so long as 
Buckeye does not receive disparate treatment from any other party bruiging heavy 
equipment on the local roads. (Buckeye Reply Br. at 88-89.) 

Recognizing the potential damage to the loc^ roads that may occur due to the 
increase of construction traffic, through the decommissioning stages of this projed, the 
Board agrees that, as a condition of the certificate. Buckeye should procure a bond in order 
to provide adequate funds to repair any damage to the pubhc roads. Accordingly, the 
Board concludes that, with this condition in place, the County's concern has been 
addressed and the public kiterest, convenience, and necessity wiU be served. 

14. Decommissioning 

a. Plan for Decommissioning 

According to Buckeye, utility-scale wind turbines have a typical hfe-span of 20 to 25 
years, with the current trend being to replace or repower older wind energy projecte by 
upgrading older equipment to more effident turbines. However, Buckeye recognizes that. 
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if a turbine is not upgraded or if a turbine is nonoperational for an extended period of 
time, the turbine will need to be decommissioned. Buckeye proposes a decommissioning 
plan with two primary aspeds: removal of fadhty components and improvemente, and 
bonding. (Buckeye Ex. 1 at 199.) 

With resped to the removal of the fadhty componente and improvements. Buckeye 
will dismantle and remove improvements and other above-ground property at tiie 
termination of the lease. Buckeye proposes that below-ground structures, such as turbine 
foundations and buried interconned hnes should be removed to a minimum depth of 36 
inches, and any underground infrastructure at a greater depth wiU remain in place. After 
removal to 36 inches. Buckeye wiU regrade disturbed areas, restoring them to tiieir original 
grade, to the extent possible. Buckeye states that, at the request of the landowner, it may 
consider aUovmig roads, foundations, buildings, structures, or other improvemente to 
remain in place, but it is not obhgated to do so. (Buckeye Ex. 1 at 199.) 

Staff recommends, in evaluating Buckeye's decommissioning plan> some additional 
requirements. With resped to the time for decommissioning, staff recommends tiiat the 
fadUty be decommissioned: vdthin 12 months of the end of the useful life of tiie fadfity or 
an individual turbine; if no electridty is generated for a continuous 12-month period for an 
individual turbine or the entire fadhty; or if the Board deems the fadhty or turbine to be in 
a state of disrepair warranting decommissioning, the fadhty or turbine wiU be presumed 
to have reached the end of its useful life. Staff also recommends a greater depth than was 
proposed by Buckeye for the removal of the foundation of each turbine; spedficaUy, staff 
recommends that the foundation be removed to a depth of 60 inches. (Staff Ex. 2 at App. 
1.) Additional conditions were recommended in the Staff Report that were accepted by 
Buckeye and those conditions are set forth below in the Condusion and Conditions 
Sedion (Buckeye Br. at 58). 

Buckeye responds to staff's recommendations by stating that it is not necessary to 
require the foundation for each v^dnd turbine to be removed to a depth of 60 indies. 
Buckeye witness Shears testified that there would be no practical difference between 36 
and 60 inches, in terms of the potential future use of the land, but that the additional 
removal may result in greater ground disturbance. (Buckeye Br. at 58-59; Tr. at 198-200.) 
Moreover, Mr. Shears states that most potential leaseholders have been satisfied with the 
removal of the foimdation to between 36 and 48 inches (Buckeye Ex. 4 at 23-24). However, 
stafi stUl maintains that removal to a minimum of 48 inches is necessary (Staff Reply Br. at 
22), The Board agrees with staff's recommendation that removal of the foundation should 
be to a minimum depth of 48 inches. 

Upon consideration of Buckeye's decommissioning plan, as well as staff's 
recommendations, the Board finds that, with the indusion of the necessary conditions on 
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Buckeye's decommissioning plan, as proposed by staff, the plan wfll be reasonable and 
wiU serve the public interest, convenience, and necessity, 

b. Finandal Assurance 

i. Buckeye 

With resped to the provision of a finandal assurance. Buckeye proposes that, by the 
fifth anniversary of the commerdal operation date of the projed. Buckeye wiU provide a 
surety bond, letter of credit, or other security in a form reasonably acceptable to 
landowners, in an amount suffident to cover the costs of removal and disposal of the 
facility improvements and costs of restoration, minus the salvage value. The initial 
amount of the bond or undertaldng wiU be based on a study undertaken by an 
independent certified engineer that wiU determine the estimated costs of removal and 
decommissioning, and the salvage value of the improvements, with the amotmt of the 
bond or other undertaking to be reviewed every fifth year from the commerdal operation 
date, ff the estimate of decommissioning costs increase, so wUl the amount of the bond or 
undertaking. The cost of the independent certified engineer wiU be paid for by Buckeye. 
(Buckeye Ex. 1 at 199-200.) 

In support of ite deconunissioning plan. Buckeye vatness Christopher Shears 
testified that he found it inconceivable that the proposed facUity wotdd not operate during 
the first five years, such that decommissioning would be reqtured prior to the five-year 
point. The only scenario Mr. Shears could imagine that woiUd hinder the first five years of 
the projed would be finandal difficulties on the part of Buckeye; however, Mr, Shears 
asserted that, in the event of such a finandal faUure, another entity would almost surely 
begin operating the projed. (Tr. at 192-193.) 

u. Staff 

To review Buckeye's proposal, staff researched how other wind farms provide 
finandal asstu-ances and found that the wind farms researched aU required a performance 
bond, surety bond, letter of credit, escrow account, corporate guarantee, or other form of 
finandal assurance. Other states had varjdng timelines for when the finandal assurance 
should be in place; however, aU utilized independent engineers to determine the amount 
of potential decommissioning costs. Staff also asserts that all states have a set time period 
for nonoperation, after which the company is required to begin decommissioning; 
typicaUy, that period varies from 12 to 18 months. Under the regulations operating in 
other states, if the company does not begin decommissioning when-required, the state may 
take necessary action to begin decommissioning, induding requiring forfeiture of the 
bond. At least one state requires state approval of aU decommissioning efforts before the 
bond is released. (Staff Ex. 2 at 53.) 
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Staff recomnlended an additional condition, which provides for the determination 
of decommissioning coste and the recommendation of a bond amount for 
decommissioning. SpedficaUy, staff recommends that, subjed to approval of staff, an 
independent and registered professional engineer, hcensed to practice engineering in the 
state of Ohio, shaU be retained by Buckeye to provide two estimates: an estimate of the 
total cost of decommissioning in current dollars without regard to salvage value of the 
equipment (decommissioning costs); and the cost of decommissiorung net salvage value of 
the equipment (net decommissioning costs). Staff also provided a detaUed 
recommendation as to what should be induded in the analysis of costs, induding a 
provision for the indusion of a certain amount of contingency coste. According to staff, 
the estimate shotdd be on a per turbine basis and should be submitted for staff review and 
approval after one year of fadhty operation and every fifth year thereafter. (Staff Ex. 2A.) 

Staff also recommends that, after one year of fadhty operation. Buckeye should post 
and maintain decommissioning funds in an amount equal to net decommissioning costs; 
provided that at no point shaU the net decommissioning funds be less than 25 percent of 
the decommissioning costs. Ftutiiermore, staff submits that the decommissioning funds 
(finandal assurance) should be in a form approved by staff, should be payable to the 
Board, and should be conditioned on the faithful performance of aU requirements and 
conditions of this apphcation's approved decommissioning and redamation plan. (Staff 
Ex.2A.) 

In its brief, staff modified its recommendations to indude a provision that 
decommissioning estimates be reviewed every three years, rather than every five years. 
Staff also removed the condition that finandal assurance be payable to the Board, and has 
induded the use of a performance bond as an altemative mechanism for finandal 
assurance. (Staff Br. at 31.) 

iu. Buckeye Response to Staff 

In response to staff's recommendations, as modified in staff's brief. Buckeye 
responds that it is agreeable to the recommendation that finandal assurance be put in 
place v^thin one year of operation. Buckeye also agrees to an estimation of 
decommissioning coste occurring every three years, (Buckeye Reply Br. at 90.) 

In response to the remainder of staff's proposed conditions. Buckeye agrees, 
generally, to the conditions. However, Buckeye requeste that the conditions be modified 
in two respeds. First, Buckeye proposes that the conditions be modified to assure that 
Buckeye does not have to post multiple bonds with multiple parBes. Buckeye explains 
that, as a condition of Buckeye's leases, it is required to post bonds with the landowners as 
a party to the bonds. In the condition, as proposed by staff. Buckeye would have to enter a 
separate bond vdth the Board, To rectify this situation. Buckeye proposes that any bond 
required to be posted with the Board be reduced by the amount of any bond posted on 
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behalf of any landowners, if Buckeye provides appropriate evidence of the existence of 
such a bond. (Buckeye Br. at 59-60; Tr. at 195.) 

Second, Buckeye disagrees with the requirement that the minimum bond amount 
be set at 25 percent of decommissioning costs. Buckeye asserts that it is highly unhkely 
that the projed wiU be decommissioned in the first few years of operation; furthermore, 
the salvage value of the proposed fadhty would be significant as the turbines wiU stUl be 
tmder warranty. (Buckeye Br. at 60; Tr. at 194.) AdditionaUy, Buckeye asserts that there is 
no reason for the requirement that 25 percent of decommissioning co$ts be posted. 
According to Buckeye, staff could only testify that the amount was taken from another 
state's vsmid ordinance and staff did not have rationale to support the requirement 
(Buckeye Br. at 60; Tr. at 2117). Instead, Buckeye recommends that any bonding 
requirement should be related to the decommissioning cost relative to the salvage value to 
avoid unnecessary bonding costs; therefore. Buckeye recommends that the required bond 
be equal to the decommissioning costs minus 75 percent of the salvage value, as estimated 
by an independent and registered professional engineer (Buckeye Br. at 60), 

iv. UNU and the County 

In response to Buckeye and Staff's consensus that finandal assurance should occur 
within one year of operation, UNU asserts that the risk of fadhty abandonment is not an 
unreasonable concern, even at the beginning of construction (UNU Ex. 27A at 4). UNU 
also argues that finandal assurance for decommissioning should be required for the entire 
hfe of the projed, as it is not kiconceivable that Buckeye could go bankrupt before the 
construdion of the fadlity is even completed. UNU supports this condition and 
recommends an additional condition requiring Buckeye to demonstrate, weU in advance 
of the expiration of any bond procured, a renewal or replacement of the bond, to assure 
that a bond carmot lapse before the decommissioning process occurs. (UNU Br. at 97). 

Although Buckeye asserts that equipment warranties, insurance, or potential 
equipment resale value wiU cover the cost of decommissioning in the first few years of 
operation, according to UNU, none of those options proted the community if 
decommissioning is necessary before finandal assurance is required. (UNU Br. at 97-98.) 
Moreover, UNU argues that the cost of decommissioning can be as much as $300,000 per 
turbine for the decommissioning of an entire wind farm, and can be much higher ff only a 
single turbine is being decommissioned; therefore, appropriate finandal assurance is 
important (Tr. at 1118). The County also asserts that finandal assurance should be in place 
upon commencement of construdion of the proposed facUity (County Br. at 11). 

In addition, UNU asserts that staff did not adequately consider the necessary 
amount of a decommissioning bond. According to UNU witness John Stamberg, prices for 
scrap metal fluduate greatly; therefore, it is important to consider this fluctuation to 
assure necessary funds for decommissioning are avaUable throughout the fife of the 
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proposed fadhty. (UNU Ex. 27A at 8.) Although staffs recommended condition contains 
a consideration of contingency coste, those coste are capped and staff was unsure as to 
whether those coste would be suffident to cover fluctuations in the cost of scrap (UNU Br. 
at 92; Tr. at 2210; UNU Ex. 29). UNU also expresses concem over the 25 percent of 
decommissioning costs that must be maintained, as UNU does not beUeve this provides 
suffident finandal assurance to cover decommissioning over the hfe of the proposed 
fadhty given the nature of the scrap market fluctuations (UNU Br. at 93). 

With resped to the recommended bond amount, UNU argues that neither Buckeye 
nor staff's recommended bond amounts wiU be suffident to cover decommissioning coste. 
With respect to staff's recommendation that a surety bond of no less than 25 percent of 
decommissioning costs is suffident, UNU asserts that this amount does not adequately 
proted the community's interests and is not supported by any underlying rationale. With 
resped to Buckeye's approach, which would calculate the bond amount as 
decommissioning costs minus 75 percent of salvage value, UNU argues that this approach 
is also not supported by any justification. (UNU Reply Br, at 41-42; UNU Br. at 92-93.) 

UNU also argues that, if Buckeye is aUowed to use a surety bond for finandal 
assurance, the bond must be payable to the Board, in order to fadfitate the Board's 
enforcement of the decommissioning requiremente (UNU Reply Br. at 42; UNU Ex. 27A at 
16). In the altemative, UNU witness Stamberg testified that the coimty engineer could be 
named as holder or coholder of the bond (UNU Ex. 27A at 16). 

UNU also concurs with staff's recommendation that the decommissioning estimate 
be prepared by an independent professional engineer whose selection is approved by staff. 
In addition, UNU beheves that a community representative should be given the 
opportunity to review and provide cornmente or objections to the selection of the 
independent engineer (Tr. at 1127-1128). UNU suggeste that the Champaign County 
Engineer would most likely be the appropriate community member to review the selection 
(UNU Br. at 96). 

UNU witness Stamberg recommends two means of curing what he views as a 
defed in staff's recommendations. First, the v^tness recommends a performance bond, 
which would eliminate the need for periodic review by staff and place the risk of 
performance diredly on the bond issuer. Second, Mr. Stamberg states that a surety bond, 
set at double the estimated decommissioning costs, as estimated by a Board-approved 
professional engineer would be suffident to insure against fluctuations in the scrap 
market. Mr. Stamberg beheves that this would not double the cost of the bond, but would 
hkely result in a percentage premium of something less than total the double cost of 
decommissioning; therefore, it would not place an undue burden on Budceye. (UNU Ex. 
27A at 14-15.) , 
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V. Buckeye Response to UNU and the County 

Initially, Buckeye asserts that finandal assurance upon construction would be an 
unnecessary requirement, as the value of the turbines at that time, would far outweigh any 
potential cost of decommissioning (Buckeye Reply Br. at 87). Furthermore, Buckeye agrees 
to a provision that provides for a representative of the community to help seled the 
engineer, as long as final estimate approval rests with Staff (Buckeye Reply Br. at 90), 

In response to UNU's recommendation that Buckeye be required to procure a 
performance bond. Buckeye asserts that a performance bond is not a viable altemative to a 
finandal bond. Buckeye asserts that finding a finandal institution that wiU have the face 
value of the bond avaUable over the next few decades to cover decommissioning is a much 
smaller risk than finding a firm that wUl agree to perform decommissioning, if caUed upon 
to do so, sometime in the next few decades. According to Buckeye, performance bonds are 
not typical for wind farms and a performance bond will not aUeviate any risk, as a 
bonding agent still may not be finandally able to perform decommissioning. (Buckeye 
Reply Br. at 84-85; Tr. at 1122.) Buckeye also argues that a surety bond, set at double the 
estimated decommissioning costs is impractical and appears calculated to inflid a 
maximum degree of finandal stress on the projed (Buckeye Reply Br. at 86). Buckeye stiU 
recommends its initial proposal of finandal assurance equal to the decommissioning costs 
minus 75 percent of the salvage value, as estimated by an independent and registered 
professional engineer (Buckeye Br. at 60; Buckeye Reply Br. at 91). 

vi. Board Analvsis 

The Board agrees that decommissioning and the assodated finandal assurance is an 
important issue that must be evaluated in our consideration of the proposed projed. 
Having thoroughly reviewed the concerns and proposals raised by the parties on this 
issue, the Board beheves that some finandal assurance is appropriate upon construction 
and we have set forth such a requirement in the Condusion and Conditions Sedion of this 
opinion, order, and certificate. The necessary conditions indude those recommended by 
staff, as summarized above and detaUed further below, as weU as the requirement 
requested by UNU that a representative of the community assist in selecting the 
independent engineer, with the final selection dedsion resting with staff. Accordingly, the 
Board condudes that, v^th these conditions for decommissioning and finandal assurance 
in place, pubhc interest will be proteded. 

15. Condusion 

Initially, the Board notes that in considering whether this projed is in the pubhc 
interest, convenience, and necessity, the Board has taken into account that the renewable 
energy generated by this fadlity will benefit the environment and consumers. In addition 
we note this projed wiU assist Ohio's electric utihties in meeting tiieir renewable energy 
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benchmarks required pursuant to statute. Moreover, upon review of the record, we find 
that this projed has been designed to have minimal aesthetic impad on the local 
community. With respect to safety and health concerns, such as setbacks, blade shear, ice 
throw, shadow fhcker, and noise, the Board finds that these concerns have been 
adequately addressed, both in the initial apphcation, as weU as in staff's proposed 
conditions and, ultimately, in the conditions contained in the Condusion and Conditions 
Sedion of this order. 

The Board also notes that, with resped to communications, radar interference, 
traffic, and transportation, we beheve that based on the record this projed has been 
designed to avoid any alteration of the resources avaUable to the community. SpedficaUy, 
Buckeye has studied the potential for interference with communications systems, arid local 
and long-range radar. The results of these analyses have lead to a projed that is 
configured to have the minimum impad on these resources. With resped to traffic, road 
repair, and decommissioning, the potential impacte have been ascertained, and the 
conditions contained in the Condusion and Conditions Section of this order require the 
appropriate finandal assurances to make certain that the commtinity is not harmed by 
those aspeds of the projed. Accordingly, based on our consideration of aU of the issues 
noted in the proceeding sections, the Board finds that this projed is appropriately taUored 
to serve the public interest, convenience, and necessity in accordance with Section 
4906.10(A)(6), Revised Code, provided the conditions set forth in the Condusion and 
Conditions Sedion are adhered to by the apphcant. 

G. Agricultiiral Distrids - Section 4906.10(A)(7), Revised Code 

Staff explains that dassification as agricultural distrid land is achieved through an 
application and approval process that is administered through local county auditors' 
offices. Staff notes that, based upon parcel information obtained from the Champaign 
County Auditor's records. Buckeye has stated that 43 agricultural distrid parcels are 
located within the projed area. Th^ projed fadhties wiU diredly impad 25 of the 43 
agricultural parcels in the projed area. Staff has also evaluated potential impacte on 
agricultural production and notes that Buckeye has indicated that the projed would 
disturb 372 acres of agricultural land, of which 303.5 acres would be temporarUy disturbed 
during construction, and the remaining 68.5 acres would be permanentiy disturbed and 
taken out of produdion. (Staff Ex. 2 at 54,) - -

According to staff, construction-related activities, such as vehicular traffic and 
materials storage, could lead to temporary reductions in farm productivity caused by 
dired crop damage, soU compaction, broken drainage tUes, and reduction of space 
avaUable for planting. However, staff reports that Buckeye has indicated that it intends to 
take precautionary steps in order to address such potential impads to farmland, induding: 
repairing or replacing damaged drainage tiles to the landowner's satisfaction, subsoU de
compaction, and rock picking prior to respreading of topsoU in disturbed areas. Buckeye 
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also states that the value of any crops damaged by construction activities or by soU 
compadion will be reimbursed to the landowner. Staff further states that, after 
construdion, only the agricultural land assodated with the tiorbine locations, the 
substation, and access roads will be removed from production. (Staff Ex. 2 at 54.) 

In sum, staff concludes that there would be no significant permanent impacte from 
the construdion or maintenance of this proposed electric generation facUity on agricultural 
distrids. Further, staff states that construction and maintenance of this proposed fadhty 
wiU not impact the viabihty of any agricultural distrid farmland, as only 68.5 acres would 
be removed from agricultural production. (Staff Ex. 2 at 54.) Therefore, it is staff's 
conclusion that the Board should find that the impad of the proposed fadhty on the 
viabihty of existing farmlands and agricultural distrids has been determined and wiU be 
minimal. (Staff Ex. 2 at 56.) No intervenor raised any concerns regarding this criterion. 

The Board finds that, hi accordance v^th Section 4906.10(A)(7), Revised Code, the 
impad of the proposed fadhty on the viabihty of existing farmland and agricultural 
distrids has been determined and the impad wiU be minimal. 

H. Water Conservation Practice - Section 4906.10f AV8), Revised Code 

Staff reports that the proposed fadhty involves the utilization of numerous wind 
turbines to generate electridty. Wind-powered electric generating fadlities do not utUize 
water in their process of electridty production; therefore, water consumption assodated 
with the proposed electric generation equipment is not an issue warranting conservation 
efforts. However, portable water wiU be needed for personal use by employees at the 
fadhty's operation and maintenance building, but those needs are expeded to be minimal. 
Therefore, staff recommends that the Board find that the proposed fadhty wiU comply 
with Section 4906.10(A)(8), Revised Code. (Staff Ex, 2 at 56.) No mtervenor raised any 
concerns regarding this criterion. Accordingly, the Board finds the proposed fadhty 
comphes v^th Sedion 4906.10(A)(8), Revised Code. 

I. Other Issues 

1. Complaint Resolution Procedure 

According to staff, the proposed fadhty must be construded, operated, and 
maintained in conformity vdth the certificate issued by the Board, induding any terms, 
conditions, and modifications contained therein. Staff recommends that any certificate 
issued to Buckeye indude a condition that would require Buckeye to submit to staff, for 
review and acceptance, a completed complaint resolution procedure at least 30 days prior 
to the preconstruction conference, which would cover complaints on issues such as noise, 
shadow flicker, and decommissioning, etc. and would require notification to staff of any 
complaint submitted to Buckeye. (Staff Ex, 2 at 58-59; Staff Br. at 35.) Buckeye witness 
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Shears testified that he supporte the creation of a complaint resolution process for the 
proposed fadlity and he believes tiie Board is the appropriate entity to put the procedure 
in place (Tr. at 130). Buckeye supports the creation of a complaint resolution process, as it 
will aUow complaints to be addressed and mitigated as they arise, instead of through the 
imposition of extreme conditions on the certificate (Buckeye Reply Br. at 54). 

Staff states that it believes any remedies available to parties utilizing an informal 
complaint process with Buckeye would be limited to mitigation and performance. 
However, if a complaining party wished to pursue a formal process for a certificate 
violation, it would do so under Section 4906.97, Revised Code, and Rule 4906-9-01,0.A.C. 
Under these provisions, a party would request that the Board initiate a proceeding to 
investigate whether the fadhty is operating in comphance with its certificate. Pursuant to 
Section 4906.97, Revised Code, if a violation is found using this formal proems, the Board 
would have the option of assessing a forfeiture that would be deposited in the state 
treasury of not more than $5,{K)0 for each day of tiie violation, not to exceed an aggregate 
of $1 million. Other penalties may also apply. However, staff notes that rehef such as 
monetary or injunctive reUef could not be obtained from the Board, but instead would 
have to be pursued in an action before a court of common pleas with jurisdiction over the 
mati:er. (Staff Br. at 36-37.) 

Therefore, staff recommends a two-tiered complaint process to address complaints 
regarding any asped of the proposed fadhty, with informal complaints being resolved 
with Buckeye, which may lead to a more effident resolution, and formal complainte being 
resolved through the process vt^th the Board, More formal complaints, those not satisfied 
through the informal complaint process, can be pursued by the formal process already 
provided m Section 4906.97 and 4906.98, Revised Code, and Rule 4906-9-01, O.A,C. (Staff 
Br. at 37.) 

In response to staff's recommendation, UNU asserte that the Board shoidd require 
Buckeye to submit a proposed complaint procedure as part of the apphcation, so that 
public input can be provided to increase its effectiveness. UNU also recommends that the 
certificate require Buckeye to provide staff with funds necessary to retain a consultant 
answerable only to staff to investigate any complaints because UNU beheves that the 
Board vdll inevitably heed to hire a consultant to deal with the wide variety of complaint 
topics. Furthermore, UNU offers that, if the complaint resolution procedure involves 
Buckeye receiving and investigating complainte. Buckeye should be reqtured to forward a 
detaUed record of each complaint to the Board, so as to aUow the pubhc to monitor the 
adequacy of Buckeye's response, as weU as the number of complainte arising out of the 
operation of the proposed fadhty. (UNU Reply Br. at 29-30.) 

SpedficaUy, with resped to noise, UNU asserte that any complaint resolution 
procedure is meaningless without an objective standard to evaluate the merits of noise 
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complaints; therefore, UNU requeste that the certificate identify a dedbel level that is too 
high, in order to provide a numeric standard by which to judge whether a complaint is 
valid. In addition to a numeric noise limit, UNU argues that the certificate should also 
require Buckeye to submit a plan to reduce noise levels if they are found to be higher than 
the limit, in order to make the complaint resolution procedure as effective as possible. 
(UNU Reply Br. at 30-31.) 

The Board is mindful of the need for a complaint resolution process that is both 
effective and offers an effident resolution of complaints. Therefore, the Board agrees with 
staff's proposal for both an informal complaint resolution process conduded through 
Buckeye, with notification to staff, as weU as the formal process, aheady in place, for any 
aUeged certificate violation. With regard to UNU's proposal tiiat the Board require that 
the certificate be conditioned on Buckeye providing the Board with funds to hire a 
consultant, the Board finds such a condition unnecessary. As for setting a specific dedbel 
noise limit, the Board addressed UNU's concerns with noise previously in this order. 

2. SurveiUance Cameras 

UNU witness James stated that other wind farms use surveUlance cameras on their 
turbines (UNU Ex. 31A at 21). Although Buckeye has not expressed an intent to mstaU 
surveiUance cameras as part of the proposed fadhty, UNU recommends a condition which 
would prohibit tiie installation of surveiUance cameras on the turbines withiti the 
proposed fadhty (UNU Br, at 90). 

In response to UNU's concem. Buckeye witness Shears testified that he had never 
been aware of the instaUation of surveUlance cameras on vmid turbines and could not 
understand the need for such measures. However, when asked if he would objed to a 
condition in the certificate prohibiting the instaUation of surveiUance cameras, Mr. Shears 
stated that he was skeptical of why that would be required as a condition, but stated that it 
sounded sensible. (Tr. at 150-152.) 

Therefore, the Board finds that a condition prohibiting the instaUation of 
surveillance cameras on turbines, as a routine practice as part of the proposed fadhty is 
appropriate. Should a reasonable, justifiable need arise to instaU surveiUance cameras. 
Buckeye must first seek approval from staff. - -

3. Taxation 

With resped to the possible tax benefits the construction c5f the proposed fadhty 
could have on the surrounding community, the County asserts that any potential benefite 
are uncertain (County Br. at 16; Tr. at 1676-1677). Given recent efforts in the Ohio General 
Assembly, as weU as the potential for Buckeye to obtain financing through the Ohio Air 
Quahty Development Authority, the Board is unable to determine, at this time, the amount 
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of any additional tax revenue that local governments would receive if the proposed fadhty 
were construded and operated as proposed in the apphcation. 

4. Changes in conditions after certificate issuance 

UNU opposes eight of the staff's recommended conditions, as weU as three other 
conditions proposed by Buckeye that require Buckeye to present information for staff's 
review and acceptance or approval after the Board has granted Buckeye a certificate to 
construd tiie proposed fadhty (UNU Reply Br. at 43-46; Staff Ex. 2 at 57-66; Staff Br. 16-18, 
20, 26; Buckeye Br. 15-17).̂  GeneraUy, the conditions which UNU opposes relate to the 
submission of certain information at least 30 days prior to the precpnstruction conference, 
including; the final electric coUection system plan; the tree dearing plan; the site-specific 
geotechnical report and final turbine foundation design; the fire protection and medical 
emergency plan; the complaint resolution process; the development of a post-construction 
avian and bat mortahty survey; development of an HCP and securing the ITP; blade shear 
information spedfic to the turbine model seleded; comphance with FAA and ODOT-OA 
requirements; performance of a Fresnel zone analysis; notice of and compliance with the 
turbine selection criteria; spedfics of a decision regarding the rdocation of Turbines 57 and 
70, if construded; and the establishment of shadow flicker monitoring and testing 
complaint procedures. 

UNU argues that the referenced conditions either aUow the proposed projed to be 
revised based on information that was not presented at the pubhc infonnation meeting, in 
the application or at the evidentiary hearing, or to defer steps that should be taken before 
the Board issues a certificate. UNU argues that issuing a certificate with such conditions 
reUeves Buckeye of ite burden of proof, permits the arbitrary circumvention of the righte of 
pubhc notice and partidpation as set forth in Chapter 4906, Revised Code, and deprives 
the intervenors of procedural due process. UNU requeste that the Board eliminate the 
above-referenced conditions, dired Buckeye to fUe aU the information required pursuant 
to the above-referenced conditions and that the evidentiary hearing be reopaned to aUow 
for the "fuU evidentiary exchange by afl parties regarding the new information," prior to 
the Board issuing Buckeye a certificate to construd the proposed wind-powered electric 
generation facUity. (UNU Reply Br. at 4346.) 

The Board notes that it is the Board's long-standing pohcy to require the appUcant 
to hold a preconstruction conference with the staff, to demonstrate compliance with the 
assodated requiremente of other state and federal agendes, and other specific particulars 

UNU opposes staffs proposed and revised conditions as set forth in the Staff Report and modified in the 
staffs brief, conditions 8(e), (f), (h), (i) and (j), (15), (16), (33), (36), (40), (45), (46) and (50), as weU as 
Buckeye's requested revisions to staffs recommended conditions (31), (45), and (50). The conditions of 
the certificate have been modified as set forth in th^ Condusion and Conditions Section of this opinion, 
order, and certificate. 



08-666-EL-BGN -82-

of construction after the certificate is issued for effidency of the certificate process, and the 
use of Board resources. The certificate conditions also require the apphcant to 
demonstrate that the final construction plans for the fadlity comply with the Board's 
opuiion, order, and certificate, and the conditions thereof, as adopted by the Board. The 
certificate conditions also may require the apphcant to have in place certain procedures, 
like the complaint procedures proposed in this case, that the Board finds appropriate for 
the construdion of the projed or to address pubhc interest concerns without unduly 
delaying the certification process. Further, the Board's certificate conditions recognize and 
incorporate into the certificate, and to some extent the Board's certificate to construd, 
operate, and maintain the proposed projed, the requirements of other state and federal 
agendes to construd the eledric generation fadhty. . 

We find UNU's claims regarding the Board's process requiring the submission of 
information, as set forth in the conditions of a certificate, to be unfounded. Any party to a 
certificate application has an opportunity, as UNU has done in this matter, to oppose 
staff's recommended conditions or to propose additional conditions. Furthermore, the 
Board notes that, in accordance with Section 4906.07, Revised Code, the Board is required 
to hold a hearing in the same manner as on the appfication, where the amendment of a 
certificate involves any material increase in any environmental impad or substantial 
change in the location of all or a portion of the fadhty. Therefore, we find that, given the 
safeguard under Section 4906.07, Revised Code, which would require Buckeye to file an 
amendment to the certificate, we find UNU's arguments to be without merit, 

CONCLUSION AND CONDITIONS: 

The Board has considered the record in this proceeding, and the intereste and 
arguments of each party. Based upon the record, the Board finds that aU of the aiteria 
established in accordance with Qiapter 4906, Revised Code, are satisfied for the 
construction, operation, and maintenance of the fadhty as described in the apphcation 
filed with the Board on April 24, 2009, as supplemented on August 28, 2009, and 
September 1, 2009, subjed to certain conditions proposed by staff and other parties, and 
modified herein. In addition, upon review of the record and certain issues raised in this 
case, the Board finds that certain requiremente delineated in this order, whUe not 
conditions on the certificate, are appropriate. To the extent that a request to amend a 
particular condition or to supplement the conditions is not -discussed or adopted in the 
conditions set forth below, it is hereby denied. Accordingly, the Board approves the 
application and hereby issues a certificate to Buckeye for the construction, operation, and 
maintenance of the proposed fadhty, subjed to the conditions set forth below. 

(1) The fadhty shaU be instaUed at Buckeye's proposed site as 
presented in the apphcation filed on April 24, 2009, and as 
further clarified by supplemental filings. 
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(2) Buckeye shall utUize the equipment and construction practices 
as described in the apphcation, and as darified in supplemental 
filings, and recommendations in the staff report, as modified 
herein. 

(3) Buckeye shaU implement the mitigative measures described in 
the apphcation, any supplemental filings, and 
recommendations in the staff report, as modified herein. 

(4) Buckeye shaU obtain and comply with aU apphcable permits 
and authorizations as required by federal and state entities 
prior to the commencement of construction and/or operation 
of the fadhty, as appropriate. 

(5) A copy of each permit or authorization, induding a copy of the 
original application, ff not aheady provided, and any 
assodated terms and conditions, shaU be provided to the staff 
within seven days of issuance or receipt by Buckeye, 

(6) Buckeye shaU operate the facUity vdthin the noise parameters 
as set forth in its noise study and presented in its apphcation. 

(7) Buckeye shaU condud a preconstruction conference prior to the 
start of any projed work, which staff shall attend, to discuss 
how environmental and other concerns wiU be satisfadorUy 
addressed. 

(8) At least 30 days prior to the preconstruction conference. 
Buckeye shaU provide the following documents to statt for 
review and acceptance: 

(a) A final equipment dehvery route and 
transportation routing plan. 

(b) One set of detaUed drawings for the proposed 
projed so that the stEiff can confirm that_the final 
projed design is in comphance with the terms of 
the certificate. 

(c) A stream crossing plan induding details -on 
specific streams to be crossed, either by 
construction vehides and/or fadhty components 
(i.e., access roads, electric coUection lines), as wdl 
as a spedfic discussion of proposed crossing 
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methodology for each stream crossing and post-
construction site restoration. The stream arossing 
plan shall be based on final plans for the access 
roads and electric coUection system. 

(d) A detaUed frac-out contingency plan for stream 
crossings that are expeded to be completed via 
horizontal directional driU. Such contingency 
plan can be incorporated within the stream 
crossing plan herein. 

(e) A final electric collection system plan, spedficaUy 
identifying the planned location of aU hnes, 
indicating whether the lines v ^ be buried or 
overhead, describing the types of construction 
method(s) to be used for installing the lines, 
shovmig aU construction access pointe, and 
e?q?laining how impads to aU sensitive resources 
(e.g., streams, wetlands, trees, steep slopes, etc.) 
in and along the planned electric coUection Une 
routes wiU be avoided or rrunimized during 
construction, operation, and maintenance. 

(f) A tree dearing plan describing how trees and 
shrubs around turbines, along access routes, in 
electric line corridors (buried and overhead), at 
laydown areas, and in proximity to any other 
projed fadlities wiU be proteded from damage 
during construction, and, where dearing cannot 
be avoided, how such clearing work wiU be done 
so as to minimize removal of woody vegetation. 
Priority should be given to protecting mature 
trees throughout the projed area and aU woody 
vegetation in wetiands and riparian areas, both 
during construction and during subsequent 
operation and maintenance of aU fadUties. 

(g) A final access plan, induding both temporary 
(construction) and permanent (operation) access 
routes for aU fadlities, as weU as the measures to 
be used for restoring all temporary segments and 
any long-term stabilization required along 
permanent access routes. 



08-666-EL-BGN -85-

(h) A site-spedfic geotechnical report and the final 
turbine foundation design for each turbine 
location, 

(i) A fire protection and medical emergency plan 
developed in consultation with the fire 
department having jurisdiction over the area. 

(j) A completed informal complaint resolution 
procedure, including, at a minimum, a process to 
periodicaUy inform staff of the number and 
substance of complaints received by Buckeye, 

(9) Buckeye shall properly instaU and maintain erosion and 
sedimentation control measures at the projed area in 
accordance with the foUowing requirements: 

(a) During construction, seed aU disturbed soU, 
except within cultivated agricultural fields that 
wiU remain in production foUowing projed 
completion, within seven days of final grading 
with a seed mixture acceptable to the appropriate 
County Cooperative Extension Service, Denuded 
areas, induding spoUs pUes, shaU be seeded and 
stabilized vdthin seven days, ff they wiU be 
undisturbed for more than 21 days. Reseeding 
shaU be done within seven dajre of emergence of 
seedlings as necessary untU sufficient vegetation 
in all areas has been established. 

(b) Insped and repair all such erosion control 
measures after each rainfaU event of one-half of 
an inch or greater over a 24-hour period and 
maintain controls tmtil permanent vegetative 
cover has been established on disturbed areas. 

(c) Obtain NPDES permits for storm water 
discharges during construction of the fadhty. A 
copy of each permit or authorization, induding 
terms and conditions, shaU be provided to Sie 
staff within seven days of receipt. Prior to 
construction, the construction SWPPP and SPCC 
procedures shaU be submitted to the staff for 
review and acceptance. 
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(10) Buckeye shaU employ the foUowing construdion methods in 
proximity to any watercourses: 

(a) All watercourses, induding wetlands, shaU be 
delineated by fencing, flagging, or other 
prominent means. 

(b) AU construction equipment shaU avoid 
watercourses, induding wetlands, except at 
spedfic locations where staff has approved 
construction. 

(c) Storage, stockpiling, and /or disposal of 
equipment and materials in these sensitive areas 
shall be prohibited. . 

(d) Structures shaU be located outside of identified 
watercourses, induding weflands, except at 
spedfic locations where staff has approved 
construction. 

(e) All stormwater runoff is to be diverted away from 
fiU slopes and other exposed surfaces to the 
greatest extent possible and direded instead to 
appropriate catchment structures, sediment 
ponds, etc., using diversion berms, temporary 
ditches, check dams, or simUar measures. 

(11) Buckeye shall employ BMPs when working in the vicinity of 
environmentaUy-sensitive areas. This includes, but is not 
limited to, the instaUation of sUt fencing (or simUarly effective 
tool) prior to initiating construction near streams and wetlands. 
The installation shall be done in accordance with generaUy 
accepted construction methods and shaU be inspected 
regularly. 

(12) Buckeye shaU dispose of all contaminated soU and aU 
construction debris in approved landfiUs in accordance with 
Ohio EPA regulations. 

(13) Buckeye shall have an environmental specialist on site at aU 
times that construction, induding vegetation dearing, is being 
performed in or near a sensitive area such as a designated 
wetland, stream, river, or in the vicinity of identified 
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threatened/endangered spedes or their identified habitat. The 
environmental spedahst shaU be familiar with water quahty 
protection issues and able to field identify potential 
threatened/endangered spedes of plante and animals that may 
be encountered during projed construction. 

(14) Buckeye v^^ immediately contad staff, ODNR, and/or USFWS 
if threatened or endangered spedes are discovered on-site 
during construction or operation. 

(15) Buckeye shall develop and implement a post-construction 
avian and bat mortahty survey plan that is approved by staff 
and members of ODNR-DW. 

(16) Buckeye shaU develop an HCP and obtain the assodated ITP 
from USFWS regarding the potential take of Indiana bats. 

(17) Buckeye shaU implement aU avoidance, minimization, and 
mitigation measures to proted the Indiana bat that are 
identified in an HCP and ITP as described in said documente. 

(18) Buckeye shaU not dispose of gravel or any other construdion 
material during or foUowing construction of the fadhty by 
spreading such material on agricultural land unless otherwise 
agreed to by the landowner. AU construction debris shall be 
promptly removed and properly disposed of after completion 
of construction activities. 

(19) Buckeye shaU avoid, where possible, or minimize to the 
maximum extent practicable, any damage to field tUe drainage 
systems and soUs restdting from construction, operation, and 
maintenance of the fadhty in agricultural areas. Damaged field 
tUe systems shaU be promptly repaired to at least original 
conditions at Buckeye's expense. Excavated topsoU wiH be 
segregated and restored upon backfilling. Severely compaded 
soils wiU be plowed or otherwise decompaded, if necessary, to 
restore them to original conditions. 

(20) Prior to construction. Buckeye shaU prepare a Phase I cultural 
resources survey program for archeological work al turbine 
locations, access roads and auxihary lines acceptable to staff, ff 
the restdting survey work disdoses a find of culttiral or 
archaeological significance, or a site eligible for indusion on the 
NRHP, then Buckeye shaU submit an amendment. 
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modification, or mitigation plan for staffs acceptance. Any 
such mitigation effort, as appropriate, shaU be developed in 
coordination with the OHPO with input from the Champaign 
County Historical Sodety and submitted to staff for review and 
acceptance. 

(21) Prior to the commencement of construction. Buckeye shall 
condud an architectural survey of the projed area. Buckeye 
shaU submit to staff a work program that outlines areas to be 
studied, with the focus on crossroad towns and viUages in 
Champaign County that are located in the study area between 
the city of Urbana and the village of Mechanicsburg. ff the 
architectural survey discloses a find oi cultural or architecttural 
significance, or a structiire that is eligible for indusion on the 
NRHP, then the apphcant shaU submit an amendment, 
modification, or mitigation plan for staff's acceptance. Any 
such mitigation effort, as appropriate, shaU be developed in 
coordination with the OHPO with input from the Champaign 
County Historical Sodety and submitted to staff for review and 
acceptance. 

(22) Buckeye shall not commence construdion of the fadhty imtU it 
has a signed interconnection service agreement with PJM, 
which indudes construction, operation, and maintenance of 
system upgrades necessary to reUably and safely integrate the 
proposed generating fadhty into the regional transmission 
system. Buckeye shaU provide a letter stating that the 
agreement has been signed or a copy of the signed 
interconnection service agreement to the staff. 

(23) Any permanent road dosures, road restoration, or road 
improvements necessary for construction and operation of the 
proposed fadhty shall be coordinated with the appropriate 
entities, including but not limited to, the Champaign County 
Engineer, ODOT, local law enforcement, and health/safety 
offidals. 

(24) At its expense. Buckeye shaU prompfly repair aU impaded 
roads and bridges foUowing construction to at least their 
condition prior to the initiation of construction activities. 

(25) General construction activities shaU be limited to dayUght 
hours Monday through Saturday. On Sunday, general 
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construction activities shall be hmited to the hours between 
8:00 a.m. and 5:00 p.m. Impad pUe driving operations shaU be 
limited to the hours between 8:00 a.m. to 5:00 p.m., Monday 
through Friday. Construction activities that do not involve 
noise increases above background levels at sensitive receptors 
are permitted when necessary. 

(26) No commerdal signage or advertisements shaU be located on 
any turbine, tower, or related infrastructure. 

(27) The turbines shall be numbered on two opposing sides 
consisting of 12-inch block numerals, eight feet up from the 
tower base. These numerals shall be painted in silver reflective 
paint outlined by a one-haff inch black painted border to 
fadlitate both night and day visibihty. 

(28) Each turbine tower wUl be placarded with a 24-hour 
emergency telephone number for Buckeye. 

(29) ff vandalism (i.e. spray painted graffiti) should occur. Buckeye 
shaU remove or abate the damage immediately as to preserve 
the visual aesthetics of the projed. Any abatement is subjed to 
approval by staff. 

(30) Buckeye wiU work with the property owner(s) adjacent to, and 
the owner of Fairview Cemetery in Mutual, Ohio, to develop a 
screening plan to be reviewed and accepted by staff. This 
screening plan shaU, at the least, screen along the west and 
north sides of the chain link fence that serves as a property 
boundary between the two parcels. 

(31) Approved turbines are subjed to mitigation after construction, 
up to and induding removal, if they exceed 30 hours per year 
of shadow fhcker at any nonpartidpating receptor. At least 30 
days prior to the preconstruction conference. Buckeye shaU 
provide staff with ite informal com.plaint process to be used in 
shadow flicker complainte. The informal process shaU indude, 
at a minimum, testing procedures and monitoring duration 
when Buckeye is contaded with a shadow flicker complaint 
and a process to periodicaUy inform staff of the number and 
substance of shadow flicker complaints received by Buckeye. 

(32) All structures shaU be Ut in accordance with FAA circular 
70/7460-1 K Change 2, Obstruction Marking and Lighting, 
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white paint/synchronized red Ughts- Chapters 4, 12 *& 13 
(Turbines), or as otherwise prescribed by the FAA. Strobing 
shall be prohibited unless spedfically required by the FAA. 

(33) Prior to the preconstruction conference. Buckeye shaU provide 
staff with both the maximum potential distance for a blade 
shear event from the three turbine models under consideration 
and the formula used to calculate the distance. 

(34) Buckeye shall condud appropriate training to instrud 
construction and maintenance workers on potential hazards of 
wind turbines, including ice conditions. 

(35) Buckeye shaU provide aU local fire and emergency . 
management service personnel with turbine layout maps, 
tower diagrams, schematics, turbine safety manuals, and an 
emergency 24-hour toU-free phone number for Buckeye. 

(36) Buckeye shall not constmd Turbmes 19, 24, 26, 29, 30, 34, 38, 
46, 48, 50, 57, 58, 60, 61, 62, and 63 due to the hazard to 
aviation. Buckeye must also meet all recommended and 
prescribed FAA and ODOT-OA requirements to construd an 
objed that may affect navigable airspace. This indudes the 
nonpenetration of any FAA Part 77 surface, unless authorized 
to do so by the FAA. Turbines that do not satisfy FAA and 
ODOT-OA requirements shaU not be construded. 

(37) At least 90 days prior to any construction. Buckeye shaU notify 
in v^iting any airport ov^mer, whether public or private, whose 
operations, operating thresholds/minimums, land
ing/approach procedures, and/or vedors are altered, or are 
expeded to be altered by the construction, operation, 
maintenance, or decommissioning of the proposed fadlity. 

(38) Buckeye shaU meet aU recommended and prescribed FCC and 
federal agency requirements to construd an objed that may 
affed communications, and mitigate any effeds or degradation 
caused by v^dnd turbine operation, up to and induding removal 
of afflicting turbine(s). 

(39) ff the fadhty's operation results in any impads to existing off-
air television coverage, ceUular/PCS, or AM/FM reception. 
Buckeye shall address and resolve (i.e, mitigate) eadi 
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individual problem as commerdaUy practicable and that 
mitigation shaU be subjed to staff approval. 

(40) Budceye shaU condud an in-deptii vertical Fresnel-Zone 
analysis to determine ff Turbine 37 wiU cause microwave 
interference. Pursuant to staff review and approval. Buckeye 
shaU shift the location of, or eliminate. Turbine 37 based on the 
results of the aforementioned study. 

(41) Buckeye shaU maintain the turbine manufacturer's safety 
manual onsite at the operations and maintenance buUding, and 
shaU com.ply v/ith the safety manual. 

(42) At the discretion of the landowner. Buckeye shaU instaU gates 
at access roads to prohibit public access. Such gates shaU 
indude appropriate warning signs. 

(43) Buckeye must meet aU recommended and prescribed FAA and 
federal agency requiremente to construd an objed that may 
affed local/long-range radar, and mitigate any effecte or 
degradation caused by wind turbine operation, up to and 
induding removal of afflicting turbine(s). 

(44) If, at a later date, it is determined that a turbine, or a turbine's 
operation, causes interference with existing radar instaUations, 
Buckeye must immediately notify the staff and the afflicting 
turbine would be subjed to mitigation up to and induding 
removal. 

(45) Buckeye shaU not constaid Turbine 70, as proposed, ff 
Budceye eleds to modify the location of proposed Turbine 70, 
Buckeye shaU provide staff a hard copy of the geographicaUy-
referenced electronic data, aU changes in relation to the 
proposed relocation of Turbine 70, and any assodated fadhties. 
AU changes wUl be subjed staff review and approval prior to 
construction and shaU comply with the conditions set forth in 
this opinion, order, and certificate. 

(46) Buckeye shall propose an adjusted location for Turbine 57 so 
that it complies Mdth the minimtun property line"* setback, 
pursuant to Rule 4906-17-08(C)(l)(c), or, hi the alternative, 
obtains waiver of the setback by the affeded property owner. 
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(47) Buckeye shaU comply with all setback requiremente as 
prescribed by the Board. 

(48) Buckeye shaU estabUsh, maintain, and manage a toll-free phone 
number for public contads regarding the fadhty's operation. 
Buckeye shall exerdse reasonable efforts to inform local 
communities of the existence of this phone nttmber. Buckeye 
shaU further maintain records of contads and share these 
records wdth staff upon request, 

(49) At least 60 days prior to construction. Buckeye shaU fUe a letter 
with the Board that identifies which of the three turbine models 
hsted in the application has been seleded. ff Buckeye selecte a 
turbine model other than one of the three models listed in the 
apphcation, in addition to the letter. Buckeye shaU also: file 
copies of the safety manual for the turbine model seleded and 
manufacturer contad information; and provide assurances that 
no additional negative impads would be introduced by the 
model seleded. 

(50) Within 30 days after completion of construction. Buckeye shaU 
submit to staff a copy of the as-buUt plans and spedfications. 

(51) Buckeye shaU provide staff the foUowing information, as it 
becomes known: the date on which construction wUl begin; the 
date on which construction was completed; and the date on 
which the fadhty began commerdal operation. 

(52) The certificate shaU become invaUd ff Buckeye has not 
commenced a continuous course of construction of the 
proposed fadhty within five years of the date of joumahzation 
of the certificate. 

(53) Buckeye shall be prohibited from locating a proposed turbine 
where: (1) the distance from the turbine to either of two towers 
owned by the Clmmpaign Telephone Company located at 
10955 KnoxvUle Road, Mechanicsburg, Ohio 43044 (LAT: 4 0 ^ 
30.16 N; LONG: 83-35-14.39 W) and at 2733 Mutual Union 
Road, Cable, Ohio 43009 (LAT: 40-9-26.0 N; LONG: 83-37-52.0 
W) is less than the total height of the turbine above ground 
level or (2) the turbine would be in the dired line of sight 
between the two towers. 



08-666-EL-BGN " . -93-

(54) Buckeye v ^ not construd the proposed coUedor lines on the 
south side of Route 36, west of Ault Road and east of Ludlow 
Road, along the UCC road frontage around Hole No. 11, 

(55) Buckeye wUl not locate surveiUance cameras on or around the 
turbines, absent a showing of good cause, and approval by 
staff. 

(56) Prior to the commencement of construction. Buckeye shaU 
secure a road bond(s), or other simUar surety, through the 
Champaign County Engineer's Office to provide adequate 
funds to repair any damage to public roads restdting from the 
construction or decommissioning of the proposed fadhty. 
Buckeye shall submit proof of the bond or other simUar surety, 
for staff's approval in coordination with ODOT. 

(57) Buckeye shaU, at ite expense, complete decommissioning of the 
fadhty, or individual vdnd turbines, within 12 months after the 
end of the useful hfe of the fadhty or individual wind turbines, 
ff no eledridty is generated for a continuous period of 12 
months, or if the Board deems the fadhty or individual turbine 
to be in a state of disrepair warranting decommissioning, the 
fadlity or individual vraid turbine v ^ be presumed to have 
reached the end of its useful hfe, 

(58) Deconunissioning of the fadhty shaU indude the removal of aU 
physical material pertaining to the fadhty to a depth of at least 
36 inches beneath the soU surface and restoration of the 
disturbed area to substantially the same physical condition that 
existed immediately before construdion. The foundation for 
each wind turbine shaU be removed beyond the 
aforementioned depth of 36 inches to the greater depth of 60 
inches, unless the landowner consents to the removal of 48 
inches of the foundation. The decommissioning shall indude 
removal of wind turbines, buUdings, cabling, electrical 
componente, roads, and any other assodated fadhties. 

(59) During decommissioning, the disturbed earth shaU be 
regraded, reseeded, and restored to substantiaUy ffie same 
physical condition that existed immediately before 
construction. 

(60) If Buckeye does not complete decommissioning within the 
period prescribed in Condition 57, the Board may take action as 
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necessary to complete decommissioning, induding requiring 
forfeiture of financial assurance. The entry into a partidpating 
landowner agreement constitutes agreement and consent of the 
parties to the agreement, their respective heirs, successors, and 
assigns, that the Board may take action that may be necessary 
to implement the decommissioning plan, including the exerdse 
by the Board, staff, and contradors of the right of ingress and 
egress for the purpose of decommissioning the fadhty. 

(61) The escrow agent shaU release the decommissioning ftmds 
when Buckeye has demonstrated, and the Board conairs, that 
decommissioning has been satisfadorUy completed, or upon 
written approval of the Board in order to implement the 
decommissioning plan. 

(62) Prior to construdion, a determination of the probable 
hydrologic consequences of the decommissioning and 
reclamation operations, both on and off the projed area, with 
resped to the hydrologic regime, providing information on the 
quantity and quahty of the water in surface and groundwater 
systems induding the dissolved and suspended sohds under 
seasonal flow conditions and the coUection of suffident data for 
the site(s) and surrounding areas so that cumulative impads of 
all actions in the area upon the hydrology of the area and 
partictdarly upon water avaUabiUty be provided to staff for 
review and approval. This determination shaU be required in 
addition to the hydrologic information of the general area prior 
to construction. 

(63) Prior to construction. Buckeye shaU identify lands in the 
application that a reconnaissance inspection suggests may be 
Prime Farmlands, a soU survey shaU be made or obtained 
according to standards established by the Secretary of the U.S. 
Department of Agriculture and/or Ohio Department of 
Agriculture in order to confirm the exad location of the Prime 
Farmlands, ff any. The resulte of this study shaU be submitted 
to staff for review and approval. Any confirmed Prime 
Farmlands should be redaimed to such standards after site 
decommissioning and redamation. 

(64) Prior to construction. Buckeye shaU indicate the future use that 
is proposed to be made of the land foUowing redamation, 
including information regarding the utility and capadty of the 
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redaimed land to support a variety of altemative uses and the 
relationship of the proposed use to existing land use pohdes 
and plans. This shall be submitted for staff review and 
approval. 

(65) Prior to construction. Buckeye shaU provide staff the 
engineering techniques proposed to be used in 
decommissioning and redamation and a description of the 
major equipment; a plan for the control of surface water 
drainage and of water accumulation; and a plan, where 
appropriate, for backfilling, soil stabUization, compacting and 
grading. This plan shaU be subjed to review and approval by 
staff. 

(66) Prior to construction. Buckeye shaU provide staff with a 
detaUed timetable for the accomphshment of each major step in 
the decommissioning/redamation plan; the steps to be taken to 
comply with apphcable air and water quahty laws and 
regulations and any apphcable health and safety standards; 
and a description of the degree to which the 
decommissioning/redamation plan is consistent with the local 
physical, environmental, and dimatological conditions. This 
timetable shaU be subjed to staff review and approval. 

(67) During construdion, operation, and decommissioning, all 
recydable materials s^dvaged and nonsalvaged shaU be 
recycled to the furthest extent possible, AU other nonrecydable 
waste materials shaU be disposed of in accordance with state 
and federal law. 

(68) Buckeye shaU leave intad any improvements made to the 
electrical infrastructure, pending approval/acceptance by the 
concerned utihty. 

(69) Prior to construction of each turbine. Buckeye shall post and 
maintain finandal assurance for said turbine in" the amount of 
$5,000. This finandal assurance shaU be in place until such 
time that the fadhty has been operational for one year, 

(70) With regard to financial assurance after the first year of 
operation of the fadhty, the foUov^g shaU apply: Subjed to 
approval by staff, an independent and registered professional 
engineer, hcensed to practice engineering in the state of Ohio, 
shaU be retained by Buckeye to estimate the total cost of 
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decommissioning in current doUars (decommissioning costs), 
without regard to salvage value of the equipment, and the cost 
of decommissioning net salvage value of the equipment (net 
decommissioning costs). Said estimate shall indude: an 
analysis of the physical activities necessary to implement the 
approved reclamation plan, with physical construction and 
demolition costs based on ODOT's Procedure for Budget 
Estimating and RS Means material and labor costs indices; the 
number of unite required to perform eadi of the activities, and 
an amount to cover contingency costs (not to exceed 10 percent 
of the above-calculated redamation cost). Said estimate should 
be on a per turbine basis and shaU be submitted for staff review 
and approval after one year of facUity operation and every 
third year thereafter, untU the fadlity is decommissioned. The 
Board reserves the right to hire its own expert, at the 
generation facility's expense, to evaluate any of the periodic 
reports. After one year of fadhty operation. Buckeye shaU post 
and maintain decommissioning funds in an amount equal to 
the net decommissioning coste, provided that at no point shaU 
the net decommissioning funds be less than 25 percent of the 
decommissioning costs. Buckeye shaU adjust the funds, ff 
necessary, based on the updated estimate v^thin 90 days after 
notice of staff's approval of the estimate. The decommissioning 
funds (finandal assurance) shaU be in a finandal instrument 
mutually agreed upon by staff and Buckeye, and conditioned 
on the faithful performance of aU requirements and conditions 
of the approved decommissioning and redamation plan. 
Alternatively, Buckeye may use a performance bond in heu of 
the 25 percent requirement. Decommissioning funds shaU be in 
a form approved by staff. 

FUSJDINGS OF FACT AND CONCLUSIONS OF LAW: 

(1) Buckeye is a corporation and a person under Section 
4906.01(A), Revised Code. _ -

(2) The proposed Buckeye wind-powered electric generation 
fadhty project is a major utihty fadhty under Section 
4906.01(B)(1), Revised Code. 

(3) On June 4, 2008, Buckeye filed notice of the present case and 
attached a copy of the notice to be pubhshed for the 
informational public meeting held on June 10, 2(X)8, at Triad 
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High School, 8099 Brush Lake Road, North Lewisburg, Ohio 
43060. 

(4) On April 24, 2009, as amended and supplemented on August 
28, and September 1, 2009, Buckeye filed an apphcation for a 
certificate to site a wind-powered eledric generation fadhty in 
excess of 50 MW in Champaign County, Ohio. 

(5) On June 23, 2009, tiie Board notified Buckeye tiiat its 
application had been found to be complete pursuant to Chapter 
4906, et seq., O.A.C. 

(6) On July 7, 2009, and July 16,2009, Buckeye served copies of the 
apphcation upon local government offidals and filed proof of 
service of the apphcation pursuant to Rule 4906^-5-06,0.A.C. 

(7) By entry issued July 31, 2009, the ALJ granted Buckeye's 
requests for waiver of the one-year notice period required by 
Section 4906.06(A)(6), Revised Code; the altemative site 
information and the formal site selection study required by 
Rules 4906-13-2(A)(l) and 4906-13-03, O.A.C; the mappmg of 
the proposed fadhty and utiUty corridors, as it relates to gas 
transmission Imes, required by Rule 4906-13-04(A)(l)(c), 
O.A.C; the mapping of vegetative cover that may be removed 
during construdion and layout of the proposed projed in a 
1:4,800 scale reqmred by Rules 4906-13-04(A)(3), (A)(3)(g), and 
(B)(2), O.A.C.; the mapping of a cross-sectional view indicating 
geological features of the proposed fadhty site and the location 
of test borhigs reqtured by Rule 4906-13-04(A), O.A.C.; the 
mapping, of among other things, fuel, waste, and other storage 
fadhties, and water supply and sewage lines for the proposed 
projed; and the mapping of the layout induding grade 
elevations where such wUl be modified during construction as 
required by RiUe 4906-13-04(B)(2)(i), O.A.C. Buckeye's requeste 
for waiver of the finandal data required by Rule 4906-13-05, 
O.A.C.; the provision of a ten-year projeded population 
estimate for the communities v^thin a five-mUe radius of the 
proposed projed site required by Rule 4906-13-07(A)(l), 
O.A.C; the information based on a survey regaiaitng the 
ecological impad of the proposed fadhty and a list of major 
spedes observed in the area as required by Rule 4906-13-
07(B)(1)(b) through (e), O.A.C; tiie estimated impad of 
construction on undeveloped areas as required by Rule 4906-
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13-07(B)(2)(a); and the mapping of aU agricultural land and aU 
agricultural distrid land required by Rule 4906-13-07(F)(l), 
O.A.C., were denied. 

(8) The ALJ granted motions to intervene filed by UNU, the Farm 
Bureau, UCC, the County, Urbana, the Telephone Company, 
and the Piqua Shawnee. 

(9) On Odober 13, 2009, as supplemented on November 18, 2009, 
staff fUed a report of the investigation of Buckeye's apphcation, 

(10) A local public hearmg was held on Odober 28, 2009, at Triad 
High School, North Lewisburg, Ohio, 

(11) On Odober 27, 2009, the adjudicatory hearing was caUed and 
continued untU November 9,2009. The hearing reconvened on 
November 9, 2009, and continued each business day through 
November 20, 2009. Rebuttal testimony was taken on 
December 1 and 2,2009. 

(12) On September 11, 2009, and November 5, 2009, Buckeye filed 
its proofs of pubhcation of the hearing notice. 

(13) The ALJ's rulings are reasonable and shall be affirmed. 

(14) Adequate data on the Buckeye wind-powered electric 
generation fadhty has been provided to make the apphcable 
determinations required by Chapter 4906, Revised Code, and 
the record evidence in this matter provides suffident factual 
data to enable the Board to make an informed dedsion, 

(15) Buckeye's apphcation filed on April 24, 2009, as amended and 
supplemented on August 28, and September 1, 2009, comphes 
v^th the requiremente of Chapter 4906-13,0.A.C 

(IS) The record estabhshes that the basis of need, under Section 
4906.10(A)(1), Revised Code, is not apphcable. 

(17) The record establishes that the nature of the probable 
envirorunental impad of the fadhty has been determined and it 
comphes with the requirements in Section 4906.10(A)(2), 
Revised Code, subjed to the revised conditions set forth in this 
opinion, order, and certificate. 
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(18) The record establishes that the proposed fadhty represente the 
minimum adverse envirorunental impad, considering the state 
of available technology and the nature and economics of the 
various alternatives, and other pertinent considerations under 
Section 4906,10(A)(3), Revised Code, subjed to the conditions 
set forth in this opinion, order, and certificate. 

(19) The record estabhshes that the fadhty is consistent with 
regional plans for expansion of the eledric power grid and wiU 
serve the interests of eledric system economy and rehabiUty, 
under Sedion 4906.10(A)(4), Revised Code, subjed to the 
conditions set forth in this opinion, order, and certificate. 

(20) The record establishes, as required by Section 4906.10(A)(5), 
Revised Code, that the fadhty wiU <x)mply with Chapters 3704, 
3734, and 6111, Revised Code, and Sections 1501.33 and 
1501.34, Revised Code, and all rules and standards adopted 
pursuant thereto and under Section 4561.32, Revised Code. 

(21) The record establishes that the fadhty wiU serve the pubhc 
interest, convenience, and necessity, as required under Sedion 
4906.10(A)(6), Revised Code, subjed to the conditions set forth 
in this opinion, order, and certificate. 

(22) The record estabhshes that the fadhty wiU not adversely 
impad the viabihty of any land in an existing agricultural 
distirid, under Section 4906.10(A)(7), Revised Code. 

(23) The record estabhshes that the fadhty wiU comply with water 
conservation practices under Section 4906.10(A)(8), Revised 
Code. 

(24) Based on the record, the Board shaU issue a Certificate of 
Environmental CompatibiUty for the construction, operation, 
and maintenance of the Buckeye wind-powered electric 
generation fadhty in Champaign County, Ohio, subjed to the 
conditions set forth in this opinion, order, and certificate. 

ORDER: 

It is, therefore. 
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ORDERED, That, UNU's, UCC's and the County's requests to reverse the ALJ's 
rulings are denied as set forth in Section IV of this opinion, order, and certificate. It is, 
further, 

ORDERED, That a certificate be issued to Buckeye for the construdion, operation, 
maintenance, and decommissioning of the proposed wind-powered electric generation 
fadhty, as modified pursuant to this opinion, order, and certificate. It is, further, 

ORDERED, That the certificate contain the conditions as set forth k i ^ e Condusion 
and Conditions Section of this opinion, order, and certificate. It is, further. 
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ORDERED, That a copy of this opinion, order, and certificate be served upon each 
party of record and any other interested persons of record. 
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BEFORE 

OHIO POWER SITING BOARD 

In the Matter of the Apphcation of Budceye ) 
Wind LLC for a Certificate to Construd ) Case No. 08-666-EL-BGN 
Wind-powered Electric Generation Fadlities ) 
in Champaign County, Ohio. ) 

ENTRY ON REHEARING 

The Board finds: 

(1) On April 24,2D09, Buckeye VWnd LLC (Buckeye) filed witti the 
Ohio Power Siting Board (Board) an apphcation, pursuant to 
the provisions of Chapter 4906-13, Ohio Administrative Code 
(O.A.C.), for a certificate of envirorunental compatibflity to 
construd a vdnd-powered electric generation facUity. The 
proposed projed consisted of 70 wind turbme generators, other 
associated fadhties, and access roads to be located on 
approximately 9,000 acres of land in Goshen, Rush, Salem, 
Union^ Urbana, and Wayne Tovwiships, Champaign County, 
Ohio. __ 

(2) On March 22, 2010, tiie Board issued ite opinion, order, and 
certificate (Order), granting Buckeye's apphcation for authority 
to construd 53 of the proposed 70 wind turbines Mid associated 
fadhties, subjed to 70 conditions. 

(3) Section 4906.12, Revised Code, states, in rdevant part, tiiat 
Section 4903,10, Revised Code, apphes to a proceeding or order 
of the Board. 

(4) Sedion 4903.10, Revised Ci>de, and Rule 4906-7-'17(D), OA.C, 
provide that any party to a proceeding tiiay apply for rdiearing 
with resped to any matter determined by the Board vwthin 30 
days after tiie entry of tiie order upon the joumaL 

(5) Union Neigjibors United, Inc., Rob^i: and IHane McConneU 
and Julia F. Johnson (jointly UNU) filed an apphcation for 
rehearing on April 20, 2010, asserting eig^t assignmente of 
error. (Dn Apiil 21, 2010, the Board of Commissioners of 
Champaign County, Ohio, along with tiie Boards of Trustees of 
the Townships of Goshen, Salem, Urbana, and Wayne (jointiy 
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County)^ and Buckeye filed apphcations for rehearing, eadi 
asserting four assignmente of error. 

(6) By entry issued April 29, 2010, the administrative law judge 
(ALJ) granted a motion for an extension of time, until May 5, 
2010, for the filing memorandum contra the apphcation? for 
rehearing. On April 28, 2010, UNU filed ite memorandum in 
opposition to Buckeye's apphcation for rehearing. On May 5, 
2010, Buckeye filed memoranda contra the apphcations for 
rehearing of UNU and the County; tiie County filed a 
memorandum contra the apphcation for rdiearing filed by 
Buckeye; and the Qty of Urbana (Urbana)^ filed a 
memorandum contra the apphcation for rehearing filed by 
Buckeye. 

(7) Pursuant to the authority set forth in Rule 4906-7-17CO, O.A.C., 
the AIJ issued an entry granting rehearing in this matter on 
May 19, 2010, to afford the Board more time to consider the 
issues raised in this matter by UNU, Buckeye, and the County. 

Motions to Strike 

(8) On May 5, 2010, Buckeye filed a motion to strike portions of 
UNU's memorandum in opposition to Buckeye's apphcation 
for rehearing. SpedficaUy, Budceye sought to have the 
foUovring partial paragraph stricken, along vwth the footnote 
contained therein and the accompanjdng odiibit, regarding the 
Federal Aviation Administration (FAA) determinations of 
hazard to aviatioru 

However, a review of the FAA hazard 
determinations for the above turbines shows that 
the FAA determined these turbines to be aviation 
hazards with resped to both WeUer Field (FAA 

The township of Rush was granted intervention in this proceeding and was represented by the 
Champaign County Prosecutor along with the other named townships. Rush Township appears not to 
be a party to the County's application for rehearing. 
The Board notes that this memorandum, filed on May 5,2010, is entitled "Memorandum of Intervenors 
Union Neighbors United, Inc., Robert and Diane McCoimeJl, and Julia F. Johnson in C^jposition to 
Applicant Budceye Y/ind, LLC's Application for Rehearing.'' However, upon further inspectian, the 
document was signed on behalf of Urbana and, flirou^iout the document, Urbana is named as Ihe entity 
requesting that Budceye's application for rehearing be denied. Therefore, for purposes of our 
consideration of this memorandum contra, Urbai\a wiU be considered ftie party filing fee document 
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designation 381) and Grimes Fidd (FAA 
designation 174).̂  See Exhibit 1. Therefore, any 
future change in the use of WeUer Field would 
not resolve the hazards that these turbines pose 
with resped to Grimes Held. 

(UNU Memo Contra at 2, footnote omitted). 

Exhibit 1 contains the actual FAA determinations of hazard 
dated September 2 and 3, 2009. Jn support of ite motion to 
strike. Buckeye asserte that none of the documente attadied as 
Exhibit 1 were inkoduced during the evidentiary hearing; 
therefore, the documente and all reference to them should be 
stricken from the record. Moreover, Budceye asserte that, 
because the documente were not presented at the hearing. 
Buckeye did not have the opportunity to question ite aviation 
witness on tiie contoit of tiiose documente, which it asserte do 
not contain the most current information- Therefore, according 
to Buckeye-, fhrae documente should be stricken to prevent the 
Board from basing ite dedsion on inaccurate and untested 
information. (Buckeye Motion to Strike at 3-5-) 

(9) UNU filed ite memorandum in opposition to Buckeye's motion 
to strike on May 20, 2010. In response to Buckeye's motion to 
strike, UNU asserte Aat one of tiie purposes of rdiearing is to 
aUow the Board to determine whether additional evidence 
should be admitted into the record and considered. Therefore, 
UNU asserte that it induded Exhibit 1 in ite memo contra 
Budceye's apphcation for rehearing only to show the incorred 
nature of Budceye's argumente on rehearing. (UNU Motion to 
Strike and Response at 4-5.) 

(10) On May 21, 2010, Buckeye filed a reply to UNU's 
memorandum contra Buckeye's motion to strike. Buckeye 
argues that UNU is trying to use documente outeide of the 
record to impeach evidence that is already part of the record. 
(Budseye Response at 1.) 

(11) Upon consideration of Buckeye's motion to strike, the Board 
agrees that it is not appropriate for a party to attempt to 
introduce new evidence into the record in an apphcation for 
rehearing, when the infonnation was available prior to the 
hearing and could have been presented, thus aflowing other 
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parties the opportunity to cross examine on the infonnatioru 
Therefore, the Board condudes that Buckeye's motion to strike 
is reasonable and should be granted. 

(12) On May 20, 2010, UNU filed a motion to strike a portion of 
Buckeye's apphcation for rehearing. SpedficaUy, UNU moves 
to strike footnote 3 contained in Buckeye's apphcation for 
rehearing on the ground that nothing in the record supports 
the distinction daimed by Buckeye concerning which tiurbines 
were deemed a hazard by the FAA to eitiier WeUer Airport 
(WeUer) or Grimes Fidd (Grimes). MoreovCT, UNU assarte tiiat 
the information contained in footnote 3 is also factuaUy 
incorred because it assarte that some of the turbine were 
detennined to be a hazard to both Grimes and WeUor. (UNU 
Motion to Strike and Response at 3-4.) 

(13) On May 21, 2010, Budceye filed a memorandum contra UNU's 
motion to strike a portion of Buckeye's rehearing request, 
InitiaUy, Buckeye states that it would have b e ^ more 
appropriate for UNU to have raised this contention in ite reply 
to Buckeye's apphcation for rehearing, rather than in a motion 
to strike. hx addition^ accotdJng to Buckeye, there is 
information in the record that indicates whidi turbines were 
deemed hazards by the FAA and whidv aiiport each turbine 
would aflFed. (Buckeye Response at 2-4.) 

(14) The Board notes tiiat footnote 3 in Buckeye's apphcation for 
rehearing dtes to tiie spedfic portions of the record in this Case 
that address the i i^rmation referenced in footnote 3. 
Therefore, upon consideration of UNU's motion to strike, the 
Board finds that UNU's motion is vrithout merit and should be 
denied. 

Buckeye Witness Shears' Testimony 

(15) UNU, in ite apphcation for rehearing, asks the Board to 
reconsider ite affirmation of the ALJ's ruling denjdng the 
intervenors' motions to strike portions of Buckeye witness 
Shears' testimony and various exhibite to the apphcation. UNU 
reiterates ite position that Mr. Shears was not qualified as an 
expert on each of the areas addressed in the exhibite to the 
apphcation or on some of the topics discussed ki his testimony, 
and improperly offered opinion testimony as to the economic 
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benefite of the preyed and on the impad of the projed on 
property values. Further, UNU states ttiat Mr. Shears did not 
know the emissions offset factor. UNU diaraderizes spedfic 
portions of Mr. Shears' testimony and various exhibite to the 
apphcation as hearsay and restates ite request tiiat specified 
portions of his testimony and exhibite to tiie apphcation be 
stricken from the record. UNU asserte timt, but for the hearsay 
testimony and the exhibite to the apphcation, there is no b$sis 
in tiie record for the Board to find the certificate meefe the 
criteria to grant a certificate contained in Section 4906.10(A), 
Revised Code. UNU also argues that, if Mr. Shears can sponsor 
the exhibite to the appUcatiorv hi fairness, the Board should 
admit the deposition transcript, report, and affidavit of Eh:, 
Nissenbaum into the record. (UNU App. at 2-10.) 

( 1 ^ Buckeye responds that UNU's argumente are witiiout merit. In 
support of ite argumoit. Buckeye notes that Mr. Shears has 
years of experience and involvement with 60 wind projecte, 
that the witness was cross-examined by the Board's staff (staff) 
and intervenors, and tiiat the witness supervised and directed 
consultante preparing the odiibite ip the apphcation. Buckeye 
reminds the Board that ite testimony was filed in advance of 
the testimony filed by staff and intarenors and that UNU did 
not seek to depose any of Budc^e's witnesses. Buckeye also 
argues that UNU has not presented any basis to exdude the 
exhibite to the apphcation as hearsay. (Buckeye Memo Contra 
at 4-8.) 

(17) Upon consideration of UNU's request that the Board reconsider 
ite affirmation of the ALJ's ruling denjdng the interveners' 
motions to strike portions of Buckeye vdtness Shears' 
testimony and various exhibite to the apphcation, the Board 
finds that UNU's request is wilhout merit. Mr. Shears was 
cross-examined extensivdy on various aspeds of the 
apphcation and attached exhibite. However, the Board 
adcnowledges that UNU is corred tiiat Mr. Shears admitted 
that he could not recaU the emissions capadty fador which 
supported the statement in his testimony that the proposed 70 
turbines "would offeet about 300,000 to 415,000 tons of carbon 
dioxide emissions every year" from other dectric generation 
fadhties (Buckeye Ex. 4 at 4; Tr. 30-34). The Board reasons that 
the witness's inabihty to answer a specific question, relates to 
the v^tness' credibihty on the issue, rather than a reason to, as 
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UNU requeste, strike the witness' testimony and leave nothing 
in the record on such fadors. The Board has the discretion to 
accord testimony more or less wdght based on the credfljUity 
of the witness, and did so in tius instance. UNU has not 
presented any new or persuasive argumente, which were not 
previously considered by the Board regarding this issue. 
Accordingly, UNU's request for rehearing should be deriied. 

Screerung: at Fairview Cemetery 

(18) In ite apphcation for rehearing. Buckeye requeste that the Board 
grant rdiearing for the purpose of clarifying Condition 30 of 
the Order. Condition 30 requires that Buckeye work with the 
ovmers of Fairview Cemetery (Fakview) and tiie property 
ovmers adjacmt to Fairview, to devdop a screening plan to be 
reviewed and accepted by staff that wUl, at a minimum, screen 
along tiie west and north sides of tiie chain link faice tiiat 
sCTves as a property boundary between the two parcels. 
SpedficaUy, Buckeye a rgu^ that Condition 30, as writtm, does 
not account for the possibUity that the owners of Fairview or 
the adjacent property owners may not vyrish to have the screen 
put in place as contemplated by Condition 30. Budceye asserte 
that it should not be required to instaU the screai against the 
wishes of the owners of Fairview or the adjacent property 
owners. To clarify this issue. Buckeye requeste tiiat language 
be added to Condition 30 to specify tiiat, if an adjacent 
property owner and/or the ovmers of Fairview do not want 
screening put in place, Budceye may not erect screening around 
the property. The modification requested by Buckeye 
effectively removes the mandatory screening requirement and 
makes screening permissive based on the wishes of the 
Fairview owners and tiie adjacent property owners. (Buckeye 
App. at 5-6.) 

(19) In response to Buckeye's request, the County asserts that the 
obhgations set forth in Condition 30 could be waived, if the 
owners of the cemetery were not in favor of screening the 
cemetery. SpedficaUy, the County states that the Board of 
Trustees of Union Township is the owner of Fairview and is 
agreeable to amending the condition to aUow for a dday m 
screening, untU a reasonable time after turbines are erected, 
which would aUow the owners time to determine the 
appropriate screening plan or whether a waiver of tiie 
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screerung option is preferred. The County states tiiat it believes 
this wotdd be accomplished within five years after the turbine 
dosest to Fairview is operable. (County Memo Contra at 3.) 

(20) The Board agrees with the recotrunendation of Buckeye, tiiat 
the owners of Fairview and the adjacent property owners 
should not be forced to submit to mandatory screening if they 
do not want the installation of any screening. However, the 
Board beUeves that waiting five years after the operation of the 
turbine nearest the cemetery is too long and aUows for too 
many intervening factors. The Board beUeves that the owner of 
Fairview and the adjacent property owners should be able to 
ascertain, within 90 days after the operation of the turbine 
nearest Fairview, whether screening is appropriate and to 
begin working with Buckeye to devdop tiie screening plan. 
Therefore, we find that Condition 30 should be revised to 
provide that, witiiin 180 days after tiie operation of the turbkie 
nearest Fairview, Budceye, the owner of Fairview, and the 
adjacent property owners should submit a screening plan, or a 
waiver of this condition, to staff for ite approval. Accordingly, 
Buckeye's request for rehearing, with regard to this issue, 
should be granted and Condition 30 is revised to tiie extent set 
forth herein-

Hazard to Aviation at WeUer Airport 

(21) Buckeye argues tiiat the Board erred with regard to Condition 
36, which prohibite the construction of the turbines deemed a 
hazard to WeUer. According.to Buckeye, this condition is 
unreasonable and unlawful because it ignores the possibihty 
that the area now known as Wdl©r may, at some point in the 
future, no longer be used for aviatioru In support oi ite 
argument. Buckeye ass^is that, at the discretion of the owners 
of WeUer, the airport could be deactivated and the property 
could be put to a different use. Buckeye asserte that Condition 
36 should be modified to aUow Buckeye to construct the 
turbines affecting WeUer, if WeUer is deactivated. (Buckeye 
App. at 6-7.) 

(22) In response, tiie County argues that this issue is not ripe for 
reconsideration- SpedficaUy, tiie Coimty asserte that WeUer is 
currentiy being used for aviation, as a pubhc-use airport, and, 
therefore. Buckeye's assumption that WeUer may cease to be 
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used for aviation at some time m tiie future is not suffident to 
support a change in Condition 36. Moreover, the County 
asserte that Buckeye may seek to alter or amend ite certificate, if 
new conditions arise, which warrant modification. (County 
Memo Contra at 4.) The Gty of Urbana echoed tiie argumente 
advanced by the County (Urbaim Memo Contra at 1-3), 

(23) UNU argues, in response to Buckeye's request, that there is 
nothing in tiie record to evidence whetiier the turbines at issue 
are a hazard to WeUer, Grimes, or both. Moreover, UNU 
asserts that the Board does not have the autiiority to aUow 
Buckeye to bufld turbines conditional upon tiie deactivation of 
WeUer. FinaUy, UNU edioes the assertion of tiie County that, 
should WeUer no longer be tised for aviation. Buckeye can 
apply for an amendment to ite certificate. (UNU Memo Contra 
at 2-3.) 

(24) In considering Bucieye's request, tiie Board is mhidful that, at 
tihis time, there is no evidaice in the record in this case to 
indicate that WeUer wfll cease to be used for aviation purposes. 
Moreover, should WeUer cease to be used for aviation, as 
Buckeye beheves is possible, Budceye may apply for an 
amendmoit to ite certificate. In sum, the Board stfll bdieves 
tiiat Turbines 19, 24, 26, 29, 30, 34,38, 46,48, 50,57, 58, 60, 61, 
62, and 63 present a hazard to aviation due to tiieu: proximity 
to WeUer, Grimes, or both, at the present time. Accordingly, 
Buckeye's request for rehearing with respect to the construction 
of turbines around WeUer should be derued. 

Foundation Removal Etepth 

(25) On rehearing. Buckeye argues that the Board was unreasonable 
when it adopted Condition 58, which required that, when the 
facUity is decommissioned, tiie foundation for each wind 
turbine shaU be removed to the depth of 60 inches, unless the 
landowner consente to the removal of 48 inches of tiie 
foundation. Buckeye argues that this condition is unreasonable 
based on ite comparison witii two otiier opinion, order, and 
certificates granted by the Board, in which the parties 
stipulated to foundation removal to a depth of 36 inches.^ 

3 See In the Mutter of the Application by Hardin Wind Energy, LLC, for a Cer^kate of Environmental 
CompatMity and PubUc Need for the Hardin Wind Farm, Case No. 09-479-EL-BC3N, Opinion, Order, and 
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SpedficaUy, Buckeye asserte that decommissioning is a unifonn 
process and should be standardized among aU wind farms to 
minimize confusion. AdditionaUy, Buckeye asserte that the 
removal of the foundation to a dq>fh of 60 inches would result 
in additional ground disturbance because the spread 
foundation would have to be removed, rather than just tiie 36 
indi colunm on which the turbine is mounted. (Buckeye App, 
at 8-10.) 

(26) No party responded to Buckeye's request for rehearing with 
respect tp Condition 58. Moreover, no party has articulated 
significant concem over this issue previously. In considering 
the argumente advanced by Buckeye, as weU as the Board's 
own condusions regarding this issue, the Board finds that 
modifying Condition 58 to provide tiiat the turbine foundations 
should be removed to a depth of 36 inches is reasonable and 
appropriate. Accordingly, with req>ect to tiie depth of 
foundation r^noval. Buckeye's apphcation for rehearing 
should be granted. 

Financial Assurance 

(27) . hi ite request for rehearing. Buckeye argues that the Board 
should grant rehearing regarding tiie amount of tiie 
decx)mrnissionmg bond required under Conditions 69 and 70. 
Buckeye asserte that tiie finandal requirements imposed on 
Buckeye in Conditions 69 and 70 are above and beyond what is 
necessary to ensure funds wiU be available for 
decommissioning. SpedficaUy, Buckeye argues that it is 
unreasonable to; require it to post and maintain financial 
assurance in the amount of $5fiOO per turbine prior to the 
construction of each turbine; and to require it to maintain a 
financial assurance in the amount of 100 percent of the net 
decommissioning coste* after the first year of operation, 
provided that, at no point, the financial assurance be less than 
25 percent of the total decommissioning coste. In support of ite 
position tiiat these coste are arbitrary and unreasonable. 
Buckeye states that these requiremente are not consistent with 

Certificate (March 22, 2010) (Hardin Wind Case); In the Matter of the Application ofJW Great lakes Wind, 
LLC, for a Certificate to Construct a Wind-Powered dectric Generation FacUity in Hardin County, Ohio, Case 
No. 09-277-EL-BC5N, Opinion, Order, and Certificate (Mardi 22,2010) {JWGL Wind Case), ~ ~ 
Net decommissioning costs are decommissioning costs net ftie salvage value of the equipment 
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the Board's requiremente in the Hardin Wind Case and the JWGL 
Wind Case, wherein the Board recjuired the devdopers to post a 
bond, after five years of operation, in the amount of the greater 
of $10,000 per constructed wind turbine, 15 percent of the 
decommissioning coste, or 120 percent of the net 
decommissioning coste. Moreover, Buckeye argues tiiat the 
reqiuremente set forth in Conditions 69 and 70 in this case are 
not supported by tiie record because testimony was given at 
the hearing wherein Buckeye witness Shears testified that it 
was inconc^vable that the prc>ject would need to be 
decommissioned in tiie early years of operation (Tr. at 192-193), 
Therefore, Buckeye recommends modifying Conchtions 69 and 
70 to bring them uito conformity with the decommissioning 
conditions in tiie Hardin Wind Case and the JWGL Wind Case. 
(Buckeye App. at 10-14.) 

(28) In response to Budceye's argumente, the County asserts tiiat 
there is ample evidence in the record to stipport the 
establishment of a decommissioning bond at the 
commencement of construction, rather than waiting a certain 
number of years after tiie commencement of operatioru 
Moreover, the County asserte tiiat Buckeye d^es: not o i ^ ssxy 
new rationale in support of ite request for rehearing, again 
relying on the testimony of Buckeye witness aiears. Moreover, 
tiie County pointe out that this case is based on a lengthy 
evidentiary record. Therefore, the County argues tiiat the 
Board should riot put uniformity before the pubUc interest by 
replacing the Order in this case with conditions from 
stipulations reached in other cases. (County Memo Contra at 4-
6.) 

(29) The County also requeste rehearing with respect to the 
financial assurance requiremente set forth in Conditions 69 and 
70. The County argues that the Board has not stated any 
evidence demonstrating that tiie requkement that Buckeye post 
and makitam a bond of $5,000.00 per turbine prior to 
construction of each turbine is suffident. The County also 
asserte that the Board erred in requiring Buckeye to maintain a 
bond in the amount of 100 percent of the net decommissicaiing 
coste, to be no less than 25 percent of the decommissicxrung 
coste when, m the Hardin Wind Case and the JWGL Wind Case, 
the companies were recjuired to maintain a bond in tiie amount 
of 120 percent of the net decommissioning coste, to be no less 
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than 15 percent of total decommissioning costs. (County App. 
at 8-9.) 

(30) In response to the County's request for rehearing on this issue, 
. Buckeye argues that no decommissioning bond is necessary 

during construction or during the early phases of the project's 
operatioru Buckeye also states tiiat it opposes tiie County's 
request because the County seeks to increase the bond amount, 
from 100 percent to 120 percent of the net decommissioning 
coste. However, Buckeye indicates that it agrees that rehearing 
should be granted on these ocmditions to allow the conditions 
to be b r o u ^ t into fuU conformity witii the conditions set forth 
in the Hardin Wind Case and the JWGL Wind Case, which would 
lower tiie minimum bond from 25 percei^ of the 
decommissioning coste to 15 parcent of the net 
decommissioning coste or $10,000 per turbine, whichever is 
greater* (Buckeye Memo Contra at 4-8.) 

(31) In conddoing the rehearing requeste of both the County and 
Buckeye, the Board is mindfiil that ,the present case was 
dedded after a lengthy evidentiary hearings unlike tiie Hardin 
Wind Case and the JWGL Wmrf Case, which were based on 
stipulations negotiated and agreed to by the parties in tiiose 
cases. Moreover, the ordCT in this case represente the balancing 
of competing evidence and viewpointe tiiat were represented to 
the Board during tiie evidentiary hearings, as summarized in 
the subsequent briefe. Accordingly, the Board does not find it 
appropriate to grant rehearing for the purpose of bringing our 
decision in this case, which was based on our careful 
consideration of the evidence presented in this heavily Utigated 
case, into oonfonnity with stipulations negotiated by different 
parties in other cases, hi addition, ndther the Gpunty nor 
Buckeye raised any argumente that were not presented at the 
hearing in this matter and addressed by the Board in the Order 
in this case (Order at 72-76). Accordingly, the apphcations for 
rehearing filed by Buckeye and tiie County, as they relate to the 
financial assurance necessary to ensure funds for 
decommissiorung, should be denied. 

Complaint process 

(32) In ite apphcation for rdiearing, the County asserte that tiie 
Board erred by failing to require Buckeye to establish a toU-firee 
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tdephone number as part of ite informal complaint resolution 
process, SpecdficaUy, the County asserte that, because the 
County wiU not be part of the informal complairit resolution 
devdopmoit process, the Board should require Buckeye to 
establish a toU-fi'ee tdephone number, as part of Condition 8(j) 
to protect the inter^te of the dtizens of Champaign County. 
(County App. at 5-6.) 

(33) In response to the County's request for rehearing on this issue. 
Buckeye argues that the record does not support the need for a 
separate toU-free number for complainte. Moreov^, Buckeye 
pomte out that Condition 8(j) requires Buckeye to submit an 
informal complaint resolution process to staff for approval at 
least 30 days prior to construction. According to Buckeye, the 
proposed complaint resolution process wiU contain aU aspecte 
of the process; (Buckeye Memo Contra at 2-3.) 

(34) In considering the County's request for rehearing with respect 
to the informal complahit resolution process, the Board is 
mindful that a complete complaint resolution process wiU be 
Submitted to staff for approval prior to the commencanent of 
constructioiu At this time, and before the complaint process 

*~ has even been crafted, tiie Board finds that, it is unnecessary to 
require the establishment of a toB-fcee tdeplione number sol^y 
for tiie purpose of reporting uifonnal compkinte, as a toU-free 
tdephone number wiU be established for pubUc contacte 
regarding fadUty operation, pursuant to Conchtion 48. 
However, the Board does not intend ite disposition of this 
assignment of error to express any opinion as to the 
appropriateness of such a tdephone ntunber for indusion in 
Buckeye's informal complaint process that wiU be submitted to 
staff. Accordingly, the County^s appUcation for rehearing 
should be denied, as it relates to the establishment of a tofl-free 
tdephone number specific:aUy for the reporting of informal 
complainte. 

(35) UNU also requeste rehearing on this issue and argues that the 
complaint resolution proems should be modified, hi support of 
ite assertion, UNU states that it beUeves tiie complaint 
resolution procedure should have been submitted as part of the 
apphcation, in order to aUow for pubhc input, and that the 
process should be expanded to indude issues beyond noise. 
Moreover, UNU asserte that Buckeye should be required to 
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provide staff with the funds necessary to retain a consultant to 
investigate complainte or, in the alternative, require Buckeye to 
forward a detafled record of the complaint procedure to the 
Board, to aUow the Board and the pubUc to monitor the degree 
to which complainte are arising. UNU also requeste an 
absolute limit on the acceptable noise levd, with potential 
mitigation efforts induded. (UNU App. at 65-66.) 

(36) In response to UNU's application for rehearing on this issue. 
Buckeye pointe out tiiat this is the same argument tiiat UNU 
made in ite reply brief. However, in responding to UNU's 
request for rdiearing. Buckeye asserte that there is no 
requirement that Buckeye submit a complaint resolution 
prcxredure as part of ite apphcation. Moreover, although UNU 
requeste that the complaint resolution procedure be expanded 
to cover complainte b ^ o n d noise. Buckeye pointe out that, in 
tiie Order, the Board opened up the complaint resolution 
procedure to indude other complainte, not just noise-rdated 
complainte. With respect to the ac±ual complaint resolution 
process. Buckeye states that nothing in the Order prohibite the 
Board fix>m investigating a complaint, but that requiring the 
Bo^d to hire a consultant to investigate complainte and 
requiring every complaint to be filed with the Board would be 
ineffident, KnaUy, Buckeye asserte that there is no statutory 
authority mandating the imposition of an absolute noise 
standard. (Buckeye Memo Contra at 49-51.) 

(37) In considering UNU's request for rdiearing, the Board agrees 
with Buckeye that the argumente made therein are nothing but 
a reiteration of the argumente made by UNU in ite reply brief, 
which the Board rqected. UNU has not presented any new or 
persuasive argumente tiiat were not already considered. 
Moreover, as previously stated, an informal complaint process 
wiU be submitted for staff review and acceptance. Moreover, 
as noted in tiie Order, the formal complaint process, as 
provided for in Section 4906.97, Revised Code, is available to 
anyone aUeging a certificate violation. Accordingly, UNU's 
appUcation for rehearing with respect to the complaint 
resolution process should be denied. 
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Road Bond 

(38) The County asserte, ki ite apphcation for rehearing, that the 
Board failed to dearly state who would have autiiority to 
determine the amount of the road bond in Cbndition 56. 
SpecificaUy, the Coimty advocates that the Champaign Coimty 
Engineer diould have authority to d^:ermine tiie amount of thi 
road bond to be posted. (County App. at 6-7.) 

(39) In ite memorandum contra, Bucdceye argues that, as written, 
Conchtion 56 is not ambiguous, but dearly directe staff to 
approve the amount of the bond in coordination with the Ohio 
l5q>artment of Transportation (ODOT) (Budceye Memo Q>ntra 
at4). 

(40) In considering the County's request^ the Board does not find 
that Conchtion 56, as written, is ambiguous. Buckeye is 
directed to secure a road bond or similar surety, through the 
Champaign County E n ^ e e r ' s Office. However, the amount 
of the bond itself is to he approved by staff in coordination 
witii ODOT, not the Champaign County Engmeer. Moreover, 
the Board finds tiie County's assealioai that approval by staff 
and ODOT wiU not suffidentiy protect the intereste of the 
County to be unfounded. Nothing in the record suggeste that a 
bond approved by staff and OEXDT vriU not be suffident to 
protect the uitereste of the County, Accordingly, the County's 
request for rdiearing with respect to the road bond should be 
denied. 

Noise Assessment Analysis and Noise Impact 

(41) In ite apphcation for rehearing, UNU argues that the project 
wiU cause serious discomfort, sleep deprivation, and health 
issues. UNU raises 10 issues related to the noise assessment 
and predicted noise levels, in support of ite argument that the 
Buckeye project, as certificated, faUs to meet the criteria set 
forth in Section 4906.10(A)(3) and (6), Revised Code. 

UNU Noise Rehearing Request 1 

(42) UNU asserte that the Board shoiUd limit the noise levd from 
the fadhty to 5 A-weig^ted dedbels (dBA) above tiie 
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background sound levd to avoid impacte on the community, 
complainte, and sleep disturbance. UNU claims Buckeye macle 
numerous errors in ite evaluation of the bacicgrotmd noise in 
the community. According to UNU, it is apparent from the 
Board's decision that it fails to understand that 5 dBA above 
background is not the point at which the new noise becomes 
auchble, but the point at whidi the noise becomes objectionable 
to a significant number of people. UNU notes that the noise 
from wind turbines is more noticeable than the noise from 
other noise sources such as highways, railwaj^, airplanes, and 
industrial noise. UNU notes tiiat Buckeye recognized tiiat New 
York and otiier states use 5 dBA over the baciiground sound 
levd as a guideline for siting wind energy projecte. (UNU 
App. at 11-15.) 

(43) Buckeye retorts that UNU does not dte any evidence to 
support ite daim that the Board's failure to adopt an absolute 5 
dBA noise limit wiU result in misery for a significant number of 
dtizens in the community. Buckeye rdterates that 5 dBA over 

^ badcground sound levd was used as a design goal for the 
facdhty but is not, as UNU impUes, the noise limit. Budceye 
reasons, as Buckeye witness Hessler testified, that this design 
god is not useful as a regtdatory standard for wind projecte in 
rurd areas with scattered residences, because such a standard 
is sddom, if ever, possible to achieve particrularly under criticd 
wind speed conditions and woidd predude the development of 
wind projecte ^ s t of tiie Mississippi River. Buckeye notes that 
the 2004 Pedersen arid Persson Waye study, on which UNU 
rehes, UNU Ex. 47, determined that the commimity was 
annoyed by wind turWne noise primarUy when spending time 
outdoors and also found that the number of respondente 
disturbed in their sleep by wind turbine noise was too smaU to 
be statisticaUy meaningful. (Buckeye Memo Contra 8-12.) 

(44) In reaching our dedsion, as set forth in the Order, the Board 
considered the argumente made by UNU on rehearing and the 
argumente in response made by Buckeye. UNU has not 
presented any persuasive argumente not already considered by 
the Board. Acxx)rdingly, UNU's request that the Board 
reconsider ite Order and adopt a 5 dBA above the background 
operational noise standards for the Buckeye project should be 
denied. 



08-666-EL-BGN -16-

UNU Noise Rehearing Request 2 

(45) UNU requeste tiiat the Board reconsider ite Order and adopt a 
noise standard for times when the wind speed at hub hdght is 
high and atmospheric conditions at ground levd are caliru 
UNU contends this phenomenon, "stable atmospheric 
conchtions," occurs 67 percent of the time during the summer 
season. For this reason, UNU asserte that Buckeye based ite 
noise assessment analysis on the incorrect assumption that 
higher wind q^eeds at ground devation mask turbine noise. 
Accordingly, UNU renews ite request that the Schndder report, 
marked as UNU Ex. 63, and UNU witness James' testimony 
thereto, be admitted into evidence and considered by the 
Board, In the altemative, UNU daims tiiere is suffident 
information regarding stable atmospheric conditions for tiie 
Board to amend the certificate to indude meaningfol numeric 
noise limits under such circumstances. (ONU App. at 15-18.) 

(46) Buckeye notes ttiat UNU rdies on UNU Ex, 63, an exhibit 
which was initiaUy withdrawn by UNU and, in a second 
attempt by UNU, denied admission into the record by the ALJ 
(Tir. 830,922,1462-1465). Buckeye asserte that there is no need 
for the Board to oonsider UNU's request for rehearing on the 
admission of the exhibit, as the evidentiary rulings were 
proper. Nonetheless, if tiie Board considers UNU's argumente. 
Buckeye acknowledges, t h r o u ^ the testimony of Buckeye 
witness Hessler, that tiie phenomenon occ:urs. However, 
Buckeye notes Mr. Hessler testified that, based on his analysis 
of the curve comparing wind speeds to background noise, the 
phenomenon is site specific i i d ndther rare new: common. 
Recognizing that the phenomenon occurs. Buckeye argues, the 
Board's dedsion not to incorporate a numeric noise limit on 
such basis was not unreasonable or unlawful. (Buckeye Memo 
Contra 12-14.) 

(47) The Board finds that UNU is essentiaUy requesting that tiie 
Board review tiie procedural ruling made by the ALJ at the 
hearing. WhUe the Board finds that the ALJ's ruling regarding 
UNU Ex. 63 at tiie hearing was correct, our consideration of 
UNU's request for rehearing on this issue must be detennined 
on procedural grounds. The Board notes tiiat UNU faUed to 
raise this issue for the Board's consideration through an 



08^666-EL-BGN -17-

interlcxrutory apped, in accordance with Rule 4906-7-15(B), 
O A . C UNU also had the option to raise the issue in ite initial 
brief, in accordance with Rule 4906-7-15(F), OA.C Since we 
are now at the rehearing phase and UNU failed to timdy 
present tiiis issue for the Board's consideration before the 
Board issued ite Order on Buckeye's appUcation, tiie Board 
finds UNU's attempt to raise the issue on rdiearing improper. 
Therefore, UNU's request that the Board grant rehearing and 
admit UNU Ex. 63 into the record should be denied. 

UNU Noise Rehearing Request 3 

(48) UNU requests rdiearing of the Order on the basis that the 
Board erred by accepting Buckeye's noise assesanent analysis. 
UNU reiterates ite position, that Buckeye's noise assessment 
andysis underestimates the noise levels, as a result of severd 
aUeged errors. UNU argues that tiie noise assessment analysis: 
incorrectiy evduates background noise; fails to account for 
stable atmospheric conditions; is inaccurate based on the wind 
turbine modded versus the wind turbine to be instaUed; fails to 
account for errors in turbine manufacturer suppHed data; fails 
to appropriatdy verify the noise modeling; uses the incorrect 
ground absorption coeffident; and fails to correcfly modd the 
wind turbines as line sources or point sources, UNU predicfe 
that Buckeye's noise assessment underestimate the noise levd 
by 12.4 dBA to 15.4 dBA. With that prediction, UNU reasons 
that five nonpartidpating reddences wiU be e)q>osed to wind 
turbine noise in the range of 52 to 67 dBA, UNU argues that 
there is no evidence in the record to support the Board's 
statement in the Order, that the walls of a residence reduce the 
noise impact by 20 dBA to 32 dBA, UNU also contends that the 
Board's Order faUed to consider noise impacte during the 
daytime. For tiiese reasons, UNU requeste tiiat the Board: 
reject Buciceye's noise assessment andysis; establish a 5 dBA 
over background noise levd of 27 dBA, as determined by UNU, 
at nonpartidpating property lines or an absolute limit of 35 
dBA; and direct Budceye to perform a new noise assessment 
andysis correctbig the errors aUeged by UNU, Once Buciceye 
completes the new noise assessment andysis, UNU requeste an 
opportunity to conduct discovery and that the record in this 
case be reopened to adjudicate the accuracy of tiie new noise 
assessment. (UNU App, at 18-27.) 
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(49) In response. Buckeye contends that the noise assessment 
andysis, and the Board's condusion that the noise assessmoit 
andysis is reasonable, is amply supported by the record. 
Buckeye argues that, pursuant to Condition 6 of the Order, 
Buckeye is required to operate the facdUty witiiin the noise 
parameters set forth in ite noise assessment andysis presented 
in tiie apphcation. Buckeye admite, as stated ui the apphcation, 
"that wind ttuhine noise is higjily variable with wind and 
atmospheric conditions and wUl normaUy fluctuate roughly 
mto a + / . 5 dBA about the mean predicted levd..." Regardmg 
UNU's argumente on the wind turbine modded versus the 
wind turbine ultimatdy instaUed, Buckeye points out that 
Condition 49 dkecte Buckeye to provide staff, at least 60 days 
prior to the commencement of construction, with the modd of 
the wind turbine to be instaUed. Further, Buckeye commite to a 
turbhie modd similar in design, appearance, and operating 
characteristics to the Nordex N90, Nordex 100 or RePower 
MM92, (Buckeye Memo Contra at 14-20.) 

(50) InitiaUy, the Board notes that UNU mischaracterizes tiie Order, 
Buckeye dahned, as confirmed by staff, tiiat tiie noise 
assessment andjrsis represented a cxmservative estimate or 
"worst case" impact during normd atmospheric conditions, 
because noise observation measuremente were made outside 
the residence. According to the noise assessmait andysis, ''[ajt 
nigjit, there are a n u m b ^ of homes that exceed the projected 34 
dBA design god but only five non-partidpating residences are 
expected to experience sound levels sUghtiy in excess of 40 dBA 
outeide tiie house." (Buckeye Ex. 1, Ex. K at 27; Buckeye Ex. 26 
at 4; Buckeye Br. at 23.) Further, tiie apphcation states tiiat 
"inside levels should be 10 to 20 dBA lower" in the residence 
(Buckeye Ex. 1 at Ex. K). In ite apphcation for rdiearing, UNU 
does not dte any evidence chaUengrng tiiis statemmt. With a 
nigjittkne noise assessment range of 40 to 42 dBA at the 
exterior of the residence, in tiie Order tiie Board reasoned tiiat, 
based on the reduction of the noise inside a residence, the 
range of 40 to 42 dBA would be reduced by 10 to 20 dBA to a 
noise assessment range between 20 to 32 dBA inside tiie 
residence (Order at 58). UNU mcorrectiy states that tiie Board 
beUeves a residence reduces the noise assessment measured at 
the exterior by 20 to 32 dBA. (Buckeye Ex. 1 at Ex. K; Staff Ex. 2 
at 46), 
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(51) In addition, the Board focn;ised the discussion in the Order on 
the ni^t t ime noise assessment measures, when most people 
are likdy sleeping, based, in great part, on UNU's claims 
regarding sleep ciisturbance and hedtii affecAs. Nonethdess, 
we emphasize that Buckeye is direcrted to operate the feciUty 
reasonably within the daytime and nigjittime noise parameters 
set forth in the apphcation, 

(52) Moreover, the Board finds that UNU has not presented any 
new argumente for the Board's cxmsidra-ation as to the aUeged 
errors regarding the noise assessment andj^sis. In the Order, 
the Board determined that Buckeye's noise assessment was 
reasonable, as to the method by which the noise assessment 
was conducted, and tiie resulting noise levels predicted in Ught 
of the issues raised' by UNU. We also noted and rehed on tiie 
fact that UNU's assessment and Buckeye's assessment of the 
background noise cUff îed by only 2 dBA. (Order at 55.) 
Furthermore, by requiring Buckeye to operate at tiie levels 
stated in ite noise assessment analysis presented in the 
apphcation as a condition to the certificate, tiie Board negates 
the affect of any errors in the noise assessment that could 
incarease tiie noise levd, induding the sdection of a noisier 
turbine. We also note tiiat, as is the process in aU other 
certificate proceedings before the Board, one aspect of staffs 
duties is to verify that Buckeye's design plan and equipment, 
induding the wind turbine modd to be instaUed, comply witii 
the Board's Chrdar and the conditions of the certificate issued. 
Staff wiU verify the same in this case. The Board's intent witii 
the adoption of Condition 49, and tiie directive that we 
reasonably expect the proposed project to operate within the 
noise parameters presented in the appUcation, was to 
effec±ivdy foredose Buckeye from sdecting a noisier wind 
turbine tiian it evduated in the noise assessment andysis 
(Order at 64, 92). For tiiese reasons, we find tiiat UNU's 
request for rehearing on this aspect of the Order should be 
denied. 

UNU Noise Rehearing Request 4 

(53) UNU requeste that the Board revise the Order to limit noise 
from the wind turbines to an absolute standard of 35 dBA or to 
5 dBA over background noise. In UNU's opinion, noise levels 
of 40 to 42 dBA from the wind turbines wiU expose the 
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cxjmmunity.to serious annoyance, sleep deprivation, and hedth 
impacte. According to UNU, ite position is supported by the 
numarous studies submitted into evidence by UNU. UNU 
emphasizes that, because of amphtude modulation, wind 
turbine noise is percdved as annoying at approximatdy 10 
dBA bdow the sound levd of other noise sources. UNU states 
that Buckeye witness Mundt adnufe that there is an assodation 
between sleep deprivation and hedtii effects. UNU rdterates 
that the World Hedth Organization (WHO) recommends that 
noise be Umited to 30 dBA for a "good nigjif s sleep." UNU 
asks the Board to focus on WHO's condusions, contained in 
Buckeye Ex. 18, that adverse hedth effiecfe are directiy observed 
at noise levels above 40 dB. Further, UNU pointe out that 
WHO conduded fliat, while tiiere presentiy is no evidence of a 
direct, causd link that the biologicd effecte observed at noise 
levels bdow 40 dB are harmful to hedth, this does not address 
the hedth effecte for which tiiere is indirect evid^ice of a causd 
relationship. WHO also observes that chUdren, the chronicaUy 
Ul, and the dderly are more susceptible to body movemente, 
awakening, sdf-reported sleep disturbance, and arousals 
caused by noise between 30 dB and 40 dB. UNU dtes the 
Pedersen arid Persson Waye surveys in support of ite 
argumente. The Pedersen and Persson Waye surveys 
conduded that, at 35 dBA and above, persons oq>osed to wind 
turbine noise were rather annoyed, or h ig^y annoyed to very 
armoyed, UNU requeste that the Order be amended to regard 
sleep ciisturbance, and physicd or mentd discomfort as 
adverse hedtii effecte, and that the Board adopt an absolute 
noise standard of 35 dBA or 5 dBA above background noise. 
(UNU App. at 27-43.) 

(54) Buckeye notes that the s tudio on which UNU focuses ite 
argumente on rdiearing do not support UNU's position. For 
example. Buckeye notes, as stated in the Order, one of the 
stuches, contained in Ex. 47, condudes that only a low number 
of respondente were annoyed indoors by wind turbine noise. 
Further, Buckeye argues that the Pedersen and Persson Waye 
studies refute UNU's request for absolute noise standards. 
Buckeye notes the 2004 Pedersen and Persson Waye study, 
cx)ntained in LJNU Ex. 47, conduded that there was no 
corrdation between wind turbine noise and sleep disturbance 
by turbine noise; furthermore, the number of respondente 
disturbed in their deep by turbine noise "was too smaU for 
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meaningful statisticd andyds but the probabihty of deep 
disturbance due to wind turbine noise cannot be neglected." 
Buckeye also notes tiiat, in the 2007 Pedersen and Persson 
Waye study, UNU Be 48, of the 764 respondente, only 31 were 
annoyed by the wind turbine noise and only 11 reported sleep 
disturbance. Buckeye emphasizes that the 2007 study 
SpedficaUy states that "[i]n our study, no adverse hedth effecte 
otiier than annoyance could be directly connected to wind 
ttu-bine noise. Reported sleep dfficulties, as weU as feeUngs of 
uneasiness, assodated with noise annoyance could be an effect 
of the exposure, but it could just as weU be that req>cffidente 
with sleeping difficulties more easUy appraise tiie noise as 
annoying." Buckeye assarts that UNU's excerpte 

mischaracterize the testimony of Buckeye witness Hessler on 
the 2004 Pedersen Persson Wayestudy. Buckeye explains that 
Mr. Hessler's rebuttd testimony on the Pedersen study is 
important because, dthoiigh h e was femilkr with the study, 
his famiharity was based on a presQitation of tiie study five 

"years earUer. Buckeye states that TOJU's aUegations on 
rehearing are misleading ^nd pointe bute that, on rebuttal, Mr. 
Hessler testified that Ms initfel testimony on the gmph in the 
Pedersen study may have been overstated as "ifs not 35 
percent of aU people at 40 dBA [that wa'e annoyed by turbine 
noise] it's only 8 or 9 people but of... 600-and-sometiiing" (See 
Tr. at 2355). (Buckeye Memo Contra at 21-32). 

(55) Regarding UNU's comparison of wind turbine noise to 
transportation noise. Buckeye pointe out that, in the 2004 
Pedersen study, the authors warned that the andysis of 
annoyance from transportation noise was based on a large 
amount of data, and "the* wind turbine cairve on only one 
study, so interpretations should be done with care," Buckeye 
reasons tiiat, while the condusion that wind turbine noise is 
more perceptible has been discnissed in the Uterature and by the 
expert witnesses in this c:ase, extrapolation of that concept to 
sleep deprivation is whoUy manufactured by UNU. For these 
reasons. Buckeye asks that the Board reject UNU's request for 
rehearing to revise the Order to indude an absolute noise limit 
of 35 dBA or 5 dBA above background noise. (Buckeye Memo 
Contra at 25.) 

(56) The Board previously considered the argumente raised by 
UNU regarding tiie adoption of a noise limit over badcground. 
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On rehearing, UNU fails to raise any new persu^ive 
argumente in support of ite request to adopt an absolute noise 
limit on wind turbine noise of 35 dBA or 5 dBA over 
bacikground noise. Therefore, the Board condudes that UNU's 
request for rehearing on tiiis issue should be denied. 

UNU Noise Rehearing Request 5 

(57) In tiie dtemative, if the Board does not grant rehearing and 
adopt an absolute noise standard of 35 dBA or 5 dBA dx)ve 
background noise, UNU requeste that the Board ?idopt a 1.25 
mile setback, for randomly placed turbines, or 2.0 miles for 
rows of tm-bines, from any nonpartidpating ndgjibor's 
property line to avoid annoyance, deep disturbance, and hedtii 
effecte on tiie community. UNU reasons that the 914 feet 
miMmum from a r^dence and minimmn 590 feet from 
neighboring property toes is not a proper setback for iioise. In 
support of ite request for rehearing on this issue UNU relies on 
the perscmd ejqserience and testimony of UNU witnesses 
Taylor, and James, as weU as tiie studies and/or testimony of 
Eh:. Harry and Dr. hfissenbaum. UNU asserts tiiat France has a 
1.25̂  pdle setbaci: for wind turbines. UNU also supporte ite 
recjuest for a 1.25 mik s ^ a c k for noise based on Mr. James' 
testimony that noise from point source tuihines attenuates to 
about 35 dBA at 1.25 rxules from the turbine. Furtiiermore, 
UNU opines that line source turbines, turbines arranged in 
rows, attenuate at half the rate of point source turbines and 
should be locsited at least two miles from the nearest residence. 
(UNU App. at 43-47.) 

(58) In response. Buckeye argues that UNU has failed to state, with 
suffident s^^edfidty, why the Board's ruling rejecting a 1.25 
mUe setback is unreasonable or tmlavrful as required by Section 
4903.10, Revised Code, Buckeye also states that UNU has 
faded to raise any new argumente and urges the Board to deny 
the request for rdiearing. (Buckeye Memo Contra at 32-36.) 

(59) Upon consideration of this request for rehearing, the Board 
finds that UNU has not presented any new argumente not 
already considered by the Board, As such, the Board condudes 
that UNU's request that the Board grant rehearing and adopt 
an absolute noise standard of 35 dBA or 5 dBA above 
background noise or, in the dtemative, a 1.25 rmle setback, for 
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randomly placed turbines, or a 2.0 mUes setback for rows of 
turbbies, from any nonpartidpating property line should be 
denied, 

UNU Noise Rehearing Request 6 

(60) UNU argues tiiat the Board erred by faUmg to mdude any C-
weighted(dBQ limitation on low firequency noise, SpedficaUy, 
UNU argues that dBC noise is the most harmful component of 
the noise spectrum and, whfle the Board summarized some of 
the testimony concerning low frequoicy noise, it did not 
indude a standard for sudi noise iti the Order. In st^port of ite 
position, UNU argues that the Board ignored the testimony by 
Buckeye witness Hesder and UNU witness James tiiat the walls 
and roofs of residences wiU not reduce the low fi'equency noise 
that causes the most annoyance and deep deprivation, UNU 
disagrees with the Board's condusion as to the levd of noise 
likdy to be expaienced inside ndg^or ing residences, as 
predicted and accepted by the Board, ffven that it does not 
accourit for dBC noise. Therefore, UNU argues that the Board 
has not suffidentiy examined the fadhty^s low fiiequency noise 
impact. UNU requeste tiiat the Board rqect Buckeye's noise 
assessment andysis and direct Buckeye to use other accepted 
noise assessment methodologies to evduate and describe the 
operationd low frequency noise levds predicted day and nigJit 
at nonpartidpating property lines. UNU further proposes 
setting an absolute liinit for low frequency noise at the 
receiving property line. (UNU App. at 43-47.) 

(61) Buckeye reminds the Board tiiat UNU made a similar request, 
in ite brief, tiiat the Board adopt an dssolute limit of 60 dBC 
and 20 dB above the measured dBA preconstruction, long-term 
background sound levd, plus 5 dB at the nonpartidpating 
property Une; however, tiie Board's Order dici not adopt 
UNU's low frequency noise limite. Buckeye argues that UNU's 
argumente are without merit and the record does not support 
file implementation of a low frequency noise limit. Buckeye 
restates ite position that UNU chd not preseit any vrttnesses 
recommaiding a low fiiequency noise limit. Buckeye rdterates 
Buckeye witness Hessler's testimony, that wind turbine 
amphtude modulation is often confused with low frequency 
noise. Further, according to Mr. Hessler, tiie amount of low 
frequency noise generated by wind turbines is 
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"inconsequentid" and difficult to distinguish from the levd of 
low frequency noise occurring in rurd fanning communities. 
Further, Buckeye reminds the Board that sound measuremente 
taken in a field exhibit high levels of low frequency noise 
where no wind turbine is present. For these reasons. Buckeye 
argues that the record does not support UNU's request for low 
frequency noise limite and urges the Board to deny UNU's 
request for rehearing. (Buckeye Memo Contra at 36-41.) 

(62) The Board finds that UNU has not raised any argument on 
rdiearing that would convince the Board that upwind rotor 
designed wind turbines emit low frequency noise at suffident 
levels to require the adoption of a C-wdghted, low frequency 
noise limit. At best, we find the record incondusive on low 
frequency noise at nonpartidpating residences and 
nonpartidpating property lines, Nonethdess, the Board 
directed tk^t, as a ccmdition of tiie certificate. Buckeye operate 
the project pursuant to the noise assessment levels predicted in 
the apphcation, induding the low frequency noise levels, and 
recjufred the adoption of a complaint process by Buckeye. With 
these conditions in place, the Board finds that the noise 
associated with the fadlity is not so adverse to the pubhc 
interest that the predicted operationd noise, considering both 
A-wd^ ted noise and C-wdgJited noise, rises to a levd 
suffident to override the construction of the facUity, 
Accordingly, we find tiiat UNU's request for rehearing of tirds 
issue should be denied. 

UNU Noise Rehearing Request 7 

(63) UNU asserte tiiat the Order fails to indude any standard for 
operationd noise levels at nd^iboring property Unes as 
t^equired by Rule 4906-174)8, O A . C UNU notes that, 
according to the appUcation, the noise assessment andysis 
predicte some properti^ wiU e>q)erience noise levels above 50 
dBA at the property Une, but does not spedficaUy state how 
many properties will be affected. Noise levels of 50 dBA to 55 
dBA at the property line wiU, according to UNU, deprive 
nonpartidpating ndg^ibors of the use and enjo5mrient of their 
property. Noting the noise levd at the property line of certain 
other generation fadHties dted by Buckeye of 55 dBA, 67 dBA, 
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and 75 dBA,^ UNU argues that the noise standards in the other 
Board proceedings are not apphcable to tiiis case, as none 
involved wind turbines. UNU asserte that the noise produced 
by wind turbines indudes amplitude modulation as opposed to 
other generation facUities, which Ukdy affected far fewer 
residences than the proposed wind faciUty, UNU also argues 
that, as a legd prindple, it is erroneous for the Board to take 
juchdd notice of facte in opinions from prior proceedings. 
UNU reasons that tiie noise levels approved by tiie Board in ite 
other proceedings provide no guidance in this case and the 
Board's reliance on those proceedings would be an error. UNU 

: recommends tiie Board revise the Order to indude a noise limit 
at the property line of nonpartidpating properties of 5 dBA 
above backgrourKi, a limit of 35 dBA and a diff^entid of no 
more than 20 dB between A-wdghted and C-weighted sound. 
(UNU App. at 53-58.) 

(6^ Buckeye reminds the Board that ite appUcation was filed 
pursuant to the recjuironente of Chapter 4906-13, OA.C., 
which reqtures a descripticm of the operationd noise levels 
e3q)ected at the nearest property boundary. As required by the 
rules. Buckeye states tiiat the appUcation indudes the sound 
contours at criticd wind speeds, in both day and nighttime 
conditions. Buckeye explains that a comparison of ite 50 dBA 
design god at property lines to the operationd noise levds of 
other generaticm faciUties is appropriate. Further, Buckeye 
notes that the operationd noise levels predicted in this case are 
bdow the noise levds dted for other generation fadUti^. 
Buckeye pointe out that, in UNU's argumente regarding 
judidal notice, UNU did not dte any point in the Order where 
the Board reUed on the facte of the listed generation casesw To 
the <x>ntrary. Buckeye argues that the record in this case, 
induding the appUcation, the testimony of Buckeye witnesses 
Hessler and Mundt, and the Pedersen and Passon Waye 
studies support a finding that operationd noise from the 
turbines wiU not have an adverse impact at nonpartidpating 
properties. Buckeye requeste tiiat tiie Board deny UNU's 

In re American Municipal Power-Ohio, ITU:., Case No. 06-135S-EL-BGN, Opinion, Order, and Certificate at 
39 (March 3,2008); In re AifuHa Fulton County Power, LLC, Case No. 01-1022-EL-BGN, Opinion, Ord^, and 
Certificate at 12 (May 20,2002); In re PG&E Dispersed Generating Co., Case No. 00-922-EL-BGN, OpiniOTi, 
Order, and Certificate at 10 (Febmary 12,2001), respectively. 
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appUcation for rehearing of this issue. (Buckle Memo at 41-
43.) 

(65) The Board recognizes UNU's request for rehearing on this issue 
to be the restatement and expansion of an argument made by 
UNU in ite brief and already considered by the Board in ite 
Order. First, tiie rules in Chapters 4906-13, or 4906-17, 0,A.C., 
are filing requirem^ite that do not necessarily become 
certificate conchtions as UNU suggeste. As summarized in ttie 
Order, in reference to noise, setbacks, and hedth affecte. 
Buckeye's noise assessment andysis evduated the backgrc5und 
noise assessment ki wintertime conditions, when 
envirdnmentd sounds are normaUy loivest and measured at 
the exterior of residences. Further, according to the noise 
assesanent and testimony offered by Buck le , where a 
proposed turbine is sited near a nonpartidpating property line, 
the noise assessment predicted that sometime noise levds will 
exceed 50 dBA by a few dedbels at the criticd wind speeds. 
Pursuant to Condition 6, the fadhty is reasonably e>^ected tO 
operate at the noise assessmoit levels set forth in the 
appUcation at nonpartidpating reddences and at 
nonpartidpating property lines. With tiiat recjuirement as a 
condition of the certificate, as weU as the incorporation of an 
informd complaint process by Buckeye, the Board finds tiiat 
noise concerns at nonpartidpating properties have been 
addressed, Mor«>ver, the Board finds that the record does not 
support the adoption of noise limite at nonpartidpating 
property Unes as requested by UNU, Therefore, the Board 
condudes that this aspect of UNU's appUcation for rehearing 
should be denied, 

UNU Noise Rehearing Request 8 

(66) UNU urges the Board to reconsider the setback: requiremente 
adopted in the Order on the basis of the testimony offered by 
wind turbine proponente and/or beneficiaries of the proposed 
wind fadUty. UNU rdterates ite interpretation of the stucUes 
by Pedersen and Persson Waye, Harry and r>r. Nissenbaum 
and the testimony of UNU witness James regarding the noise 
assodated with wind turbines, as weU as the testimony offered 
by UNU witn^ses Wunsch and Taylor as to the degree of noise 
each has e>q>erienced personaUy. (UNU App. at 58-59.) 
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(67) In ite memorandum contra. Buckeye notes that this is a repeat 
of UNU's argumente on brief which were r^ected by the Board 
in the Order, Further, Buckeye emphasizes that the Board's 
Order did not dte to the testimony of UNU's lay witnesses, the 
Order also chd not dte to the testimony of Buckeye's lay 
witnesses, CJT, Bauer, or Barce, in regard to noise and turbine 
setback issues. (Buckeye Memo Contra at 43-45.) 

(68) The Board notes that this is a repeat of the argumente ofrered 
by UNU on brief. The Board considered the testimony of 
pubhc witnesses offered at the pubhc hearing and the 
testimony offered at the evidentiary hearing regarding the 
noise output of wind turbines* Pursuant to the requiremente of 
Section 4903,09, Revised Code, the Board dted siiffident 
information in the Order to support ite decision. Therefore, the 
Board condudes that UNU has not presented any nsew 
argumente for the Board's consideration on this matter and, 
therefore, the request for rdiearing diould be denied. 

UNU Noise Rehearing Request 9 

(69) Regarding the noise assessmait andjreis and noise impact of 
tiie proposed wind turbine faciUty, UNU requeste rdiearing on 
Buckeye's proposed siting of wind turbines. UNU requeste 
that the Board direct Buckeye to perform the noise assessment 
andysis again and to relocate the proposed turbmes to avoid 
noise impacte to residente of more than 5 dBA above 
background noise and prohibit noise levels in excess of 35 dBA. 
UNU notes that, as proposed, 1,004 homes are located within 
0.62 rmle of a proposed turbine. UNU contends that Buckeye is 
not, at this stage, contractuaUy obUgated to use the proposed 
turbine sites. UNU urges the Board to prohibit Buckeye from 
constructing any turbine that is estiinated to incarease noise 
levels more than 5 dBA above background noise and noise 
levels in excess of 35 dBA at ndg^iboring properties in order to 
protect the comfort, hedth, and properties of the residente of 
the community. (UNU App. 60-63,) 

(70) According to Buckeye, one of the many factors it considered in 
determining a loczation for the wind fadhty was Champdgn 
County's environmentd factors such as habitat, culturd 
resources, and property setback requiremente. Buckeye also 
notes, as County witness Hess, Champdgn County 
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Commissioner testified, 85 to 90 po'cent of the acreage in the 
county is devoted to agriculture. Buckeye explains that sotmd 
constrainte/noise is one factor among many <x)nddered ijn the 
project design and siting process. (Buckeye Memo Contra at 
45-47.) 

(71) As discussed in the Order and previously herein, the Board 
finds that UNU's request for rehearing of tiie noise assessment 
andysis and noise impacte are without merit. In the Order, we 
considered UNU's argumente on this issue and we determined 
that the noise assessment andysis reasond>ly evduated the 
noise impact of the proposed fadlity. Accordingly, the 
appUcation for rehearing requesting that tiie Board adopt a 
noise limit of 5 dBA above background noise and to prohibit 
noise levds in excess of 35 dBA shoidd be denied, 

UNU Noise Rehearing- Recpiest 10 

(72) UNU argues that the Board should revise the Order to indude 
objective parameters to determine whether the noise from the 
wind turbines is exc:essive. UNU argues that Buckeye's npise 
assessment andysis underestimates the noise levds likely to 
occur at ndgjiboring properties. Further, UNU states t h ^ tiie 
Order is vague and does not afford any guidance on when the 
project would be operating in noncompliance. UNU notes, for 
example, that, in ite orders for other tj^es of dectric generation 
fadhties, the Board has stated specific operationd noise limite. 
Further, UNU states that staff witness Strom testified that staff 
would consider the fadlity to be in violation of the noise 
assessment if, under the normd course of operations, over 
extended periods of time, the turbine are determined to be 
operating outside tiie noise parameters (See Tr. at 1902). UNU 
contends the Order does not dearly set forth what Buckeye's 
operationd noise requiremente. (UNU App, at 63-65.) 

(73) Buckeye responds that the Order adopted the operationd noise 
parameters set forth in the appUcation and expanded the 
complaint resolution procedures to indude noise complainte. 
Buckeye beheves that UNU mischaracterizes the testimony of 
staff witness Strom, Buckeye pointe out that Mr, Sfrom 
darified his testimony to explain that he did not interpret the 
noise parameters to require the wind turbines to absolutdy 
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operate at the stated noise levd (See Tr. at 1903), (Buckeye 
Memo Contra at 47-49.) 

(74) In our Order, tiie Board determined that Buckeye's noise 
assessment was reasonable, in ligjii of the issues raised by 
UNU, Further, by requiring Buckeye to operate at the noise 
levels stated hi ite noise assessment as presented in the 
appUcation, the Board negates the effect of the errors aUeged by 
UNU, The Order, therefore, provides an objective operationd 
noise levd for the fadUty. The Board interprete Mr. Strom's 
testimony as an appropriate recognition of the intermittent 
nature of the wind and, therefore, the intermittent nature 
assod:ated with the noise emanating bom the wind turbines. 
As we recognized in the Order, the record does not support; tiie 
adoption of absolute noise levds as requested by UNU; 
However, we e3q>ect that tiie proposed project wiU reasonably 
operate within tiie noise parameters presented in the 
appUcation and recognize that, depending on weather 
conditions, the wind turbines may, for Umited pmot i^ opej^te 
at sound levds above that modded in the appHcatioru The 
Board finds that it has t h o r o u ^ y considered the evidence iii 
the record on tfie noise impacis of the fadhty and UNU has not 
presented any new persuasive argumente not already 
considered. Accordingly, UNU's request for rdiearing for the 
Board to adopt absolute, ol^ective operationd noise standards 
for the Buckeye project should be denied, 

(75) As a part of ite thkd assignment of error, UNU raises 10 issues 
related to the noise assessment arid predicted noise levds, to 
make its overaU argument tiiat the Buckeye project, as 
certificated, fails to meet tiie criteria set forth in Section 
4906.10(A)(3) and (6), Revised Code, The Board notes tiiat 
Section 4906.10(A), Revised Code, requires the Board not to 
grant a certificate for the construction, operation, and 
maintenance of a major utiUty facflity, dther as proposed or as 
modified by the Board, unless it finds and determines, among 
other things that: 

(3) The faciUty represente the minimum adverse 
environmentd impact, considering the state of 
available technology and the nature and 
economics of the various dtematives, and other 
pertinent considerations. 
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(6) The faciUty wUl serve the pubUc interest, 
convenience, and necesdty. 

For aU the reasons set fortii above in this entry on rehearing 
regarding the noise assessm^t andysis and noise impacrt of tiie 
facility, in addition to the reasons set forth in the Order, the 
Board affirms ite determination that the noise impact of the 
faciUty has been extensivdy conadered and the fadUty, with 
the conditions imposed by the Board, represente the minimum 
adverse envirorunentd impact, considering tiie state of 
avaUd?le technology and the nature and economics of the 
various dtematives. Furthermore, witii the certificate 
conditions, the Board finds tiiat the noise asscxiated v^th the 
fadhty is not so adverse to tiie pubhc interest that the 
operationd noise levd precUcted rises to a levd suffident to 
override the construc:tion of the fadUty. 

Post-Certificate Conditions 

(76) UNU argues that conditions allowing for post-certificate 
dtefations, information submission^ and similar measures 
unfairly undermine the purposes of the evidentiary hearing. 
Moreover, UNU asserte that aUowing post-certificate 
mocUfications unfairly reUeves Buckeye of ite burden of proof, 
drcumvente the Board's process, and unfairly deprives 
intervenors of due pr(x:ess. SpecificaUy, UNU objecte to the 
foUowing d ^ t conditions, and subparts, which it beUeves 
aUow for improper post-certificate modiflcations: 

(a) Condition 8(e)-(Q, (h)-(j) - information to be 
provided by Buckeye to staff for review and 
acceptance regarding find dectric coUection 
system plan, tree dearing plan, geotechnicd 
rq>ort, fire protection and medicd emergency 
plan, and noise complaint resolution prcxzedure, 

(b) Condition 15 - the devdopment of a post-
construcztion avian and bat mortahty survey to be 
approved by staff and members of the Ohio 
Department of Naturd Resources; Condition 16, 
the devdopment of a habitat cx)nservation plan 
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and asscxiated inddentd take permit {rom the 
United States Fish and WUdUfe Service regarding 
the potentid take of Indiana bate. 

(c) Conchtion 33 - BucJceye shaU provide staff with 
both the maximum potentid distance of blade 
shear from the turbine modds under 
consideration and the formula used to calculate 
the distance, 

(d) Condition 40 - Buckeye shaU conduct an in-depth 
verticd Fresnd-Zone andysis to determine if 
Turbine 37 wiU cause microwave interference, 
and rrutigate any interference pursuant to staff 
review and approvaL 

(e) Condition 45 - Buckeye shall not construct 
Turbine 70, as proposed, but may modify the 
location of proposed Turbine 70, 

(f) Condition 46- Bucice)^ may propose an adjusted 
location of Turbine 57, so that it compUes with the 
minimum property line setback. 

(g) Conchtion 49 - Buckeye must file a letter with the 
Board, at least 60 days prior to construction that 
identifies whidi of the three turbine models listed 
in the appUcation has been sdected. If Buckeye 
sdecte a turbine modd not contemplated in the 
appUcation, additiond conditions apply. 

According to UNU, these conditions aUow the Board to defer 
consideration of important projed information, siting 
considerations, and compliance/mitigation measures until 
after tiie evidentiary hearing has conduded and the certificate 
issued, UNU argues that aU of the information required under 
these conchtions should have been submitted before the 
certificate was issued, because to do cstherwise tmdermines the 
evidentiary hearing process, and aUows the Board to disregard 
evidence that should be considered. (UNU App. at 67-70.) 

(77) hx response. Buckeye argues that UNU is simply seeking to 
delay the issuance of a CCTtific:ate until it is satisfied with every 
detdl of the project. Instead, Buckeye reUes on Section 4906.04, 
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Revised Code, which requires the Board to issue certificates for 
proposed projecte. Therefore, Buckeye argues that, because 
certificates may be issued to projects that are in the proposd 
stage, the certificate must be issued on estimated impacte. 
Moreover, Buckeye asserte that Section 4906.10, Revised Code, 
aUows the Board to render a dedsion upon the record dther 
granting or denying the appUcation as filed, or granting it upon 
such terms, conditions, or modifications of the construction, 
operation, or maintenance of the major utihty faciUty as the 
board considers appropriate. According to Bucieye, this is 
what the Board has done in this case, because each of the 
cx)nditions UNU objecrte to were based upon the record before 
the Board. In addition, Bucdceye asserte that the Board,must 
consider appUcations for certificates as expeditiously as 
practicable, pursuant to Section 4906.07(A), Revised Code. 
Every possible construction detaU cannot dways be proposed 
or andyzed at the time of the appUcation and hearing. 
However, by imposing conditions. Buckeye beUeves that the 
Board is able to assure that the proposals contained in the 
apphcation are not materiaUy or substantiaUy modified. 
FinaUy, Buckeye asserte that, if tiie Board determines that any 
of the information submitted pursuant to the above-referenced 
conchtions resulte in a material increase in any environmentd 
impact or a substantid change in the location of aU or a portion 
of the fadUty, the Board cotdd construe such information as an 
amendment to the appUcation and require a hearing on tiie 
proposed modificatioru Accordingly, Buckeye asserte that the 
Board adted properly in imposing the above-referenced 
conchtions, (Buckeye Memo Contra at 52-55.) 

(78) In considering this assignment of error, the Board is mindful 
that it has already responded to these concerns in the Order. 
SpecdficaUy, the Board stated that the preconstruction 
conference with staff is part of a long-standing poUcy of the 
Board to ensure compliance with the requiremente of the 
certificate, as weU as the requiremente of any other state or 
federd agency. The Board agrees with the assertion of Buckeye 
that any materid modific:ation to the proposed fadUty, dther in 
terms of a materid increase in tiie environmentd impact or a 
substantid change in the location of a portion of the faciUty, 
would be construed as an am.endment to the certificate which 
would require a hearing, UNU raises nothing new in the 
assignment of error. Moreover, UNU has not made any 
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argument that would lead the Board to believe that the 
imposition of these conditions is unlawful or unreasonable. 
Accordin^y, the Board finds that UNU's request for rdi^mng, 
as it relates to conditions requiring post-<:ertificate actions is 
without merit and should be denied. 

Emergencv Medicd FUghte 

(79) UNU asserte that the Board did not properly evduate the 
proposed fadUt5r's impact on Card^igjit operations in 
Champdgn County. UNU contends that, dtiiough the Board 
recognized the testimony of UNU witness Holland, it did not 
recognize the ©ctent to which medicd ^nergency response 
time would be effected by the construction of the proposed 
faciUty. According to UNU, Mr. Holland testified tiiat, during 
c:ertain doud ceilings, flight time would increase by six minutes 
as a result of having to fly aroimd the turbines. (UNU App. at 
70-71.) 

(80) In response. Buckeye asserte that,r while UNU does not take 
issue with the Board's summary of Mr- Holland's testimony, 
UNU beUeves the Board did not pJiace appropriate wdgiht on 
his testimony. Instead, Buckeye argues that tiie Board gave the 
testimony of Mr. HoUand appropriate w d ^ t , as Mr. HoUand 
testified that the turbines would only present an obstade 
dtuing certain types of doud covar. Moreover, Buckeye 
maintains that, dtiiough UNU makes much of Mi. Hollanci's 
testimony that patiente may have to be moved to be picked up, 
that is not an uncommon occurraice. FinaUy, Buckeye pointe 
out that, in his t^timony, Mr, Holland stated ihat he has Uttie 
concem about the effecte of the project on emergency medicd 
fli^te within Champdgn County (See Tr, at 2166-2167, 2177-
2200). (BucJceye Memo Contra at 55-56.) 

(81) In reviewing the contentions of the parties, the Board beUeves 
that it has already thoroug^y considered this issue. In ite 
order, the Board considered the potentid side-effec:te of the 
construction of the project, as described by Mr, Holland, and 
found tiiat the projed wpuld not substantiaUy interfere with 
aviation, as long as turbines deemed hazardous by the FAA . 
were not constructed, UNU raises nothing new in this 
assignment of error that was not considered and addressed in 
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the Order; therefore, UNU's request for rdiearing on this issue 
should be denied. 

Property Righte 

(82) UNU asserte that the Board faUed to reqiUre Buckeye to 
maintain an adequate distance betweai the turbines and 
nd^iboring property lines, which wiU impair surroun4ing 
property vdues and neighbors' righte to devdop and use their 
property. UNU argues that this amounte to a violatiorr of 
Section 4906.10(A)(2)X3), and (6) and a teiking m violation of the 
United States and CMo Ccinstitutions, hi support of ite 
argumente, UNU daims that the Board ignored evidence in 
UNU's initid brief mdicatmg that the project will significantiy 
impair the abiUty of ndgW^oring landpwneais to utilize their 
property to ite highest and best use, as devdopment potentid 
can be unpaired by the potentid ior noise, shadow flicker, and 
ice throw, rendering otherwise devdopable land unsuitable for 
devdopment Therefore, UNU asserte that setbacks du>uld 
have been measured from the nd^iboring property Une, or the 
nonpartidpating landowners should be compensated for thdr 
loss through requiring Buckeye to obtain a w n d conservation 
easement from each affected nonpartidpating landowner. 
According to UNU, such an easement would be similar to a 
land easement and would provide that no future devdopment 
would occur on the effected area and require Buckeye to 
provide compensation to the party granting the easement. 
(UNU App. at 71-73.) 

(83) In response. Buckeye asserte that it is weU established in Ohio 
case law that an entity should not take pamitting or zoning 
actions based on future plans; rather, the appUcation can only 
be considered as it is proposed, as the project a r ^ is currentiy 
configured. Moreover, acxxjrding to Buckeye, UNU's cancans 
over disturbing the quiet ru rd nature of the project areas are 
contradided by UNU's concerns over hindering tiie 
devdopmentd potentid of the area^ In response to UNU's 
assertion that landowners wiU be deprived of tiie devdopment 
of pieces of tiieir property, amounting to a taking, Buckeye 
asserte that, to prove a taking, there must be more than a loss of 
market vdue or loss of the comfortable ^'o5anent of the 
property. According to Buckeye, the setbacks established by 
the Generd Assembly do not aUow for an unconstitutional 
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taking,- but instead,- protect tiie- pubHc safety* - -Moreover, 
Buckeye asserte that nothing contained in the language of 
Section 4906.20, Revised Code, prohibite a nonpartidpating 
landowner from future devdopment on property located 
within the setback distance; rather, the owner may devdop 
property within the setbadc at their own chcx)sing. (Bucieye 
Memo Contra at 57-64.) 

(84) The Board finds tiiat UNU raises notiiing in ite appUcation for 
rehearing that it has not already raised at the evidentiary 
hearing or in ite brief. Moreover, in reviewing our 
consideration of the evidence put forth by UNU, the Board 
carmot find that it did not take serious consid^ation of aU 
evidence before it when it issued the Order in this case. 
Accordingly, UNU's request for rehearing, as i t r d a ^ tp 
property vdues, should be denied. 

Setbacks 

(85) UNU asserte that the Board erred in determining tiiat the 
setbacks contained in Section 4906.20(8X2), Revised Code, and 
Rule 4906-17-08(0, 0;A.C., are adequate to protect the hedth, 
safety, and weU-bdng of nonpartidpating nd^Ubors, UNU 
argues that there is no basis in the record for the Board to 
condude tiiat the setbacks proposed in Buckeye's apphcation 
are adequate. SpecificaUy, UNU asserte that the Board ignored 
evidence from two of the three turbine manufacturers ttiat 
incUcated that greatar setbacks were needed. UNU also argues 
that the Staff Rq>ort acknowledges that shadow flicker wiU 

' exceed limite at five residences, as wiU noise. Therefore, UNU 
condudes that the Board could not have found the sed?acks 
contamed in Section 4906.20(B)(2), Revised Code, and lUde 
4906-17-08(0), O.A.C. to be adequate hi this case. Moreover, 
U1>JU criticizes staH and tiie Board for not independentiy 
verifjdng the appropriateness of the minimum setbacks created 
by the generd assembly in Section 490620(B)(2), Revised Code. 
(UNU App, at 73-76.) 

(86) In response. Buckeye asserte that the Board wdghed the 
evidence before it and determined that tiie setbacks for the 
facility were adequate. SpecificaUy, Buckeye states tiiat the 
Board evduated the proposed setbacks with an emphasis on 
shadow flicker, noise, blade shear, and hedth impacis and 
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found that the proposed setbacks were adequate to protect 
residente from those risks. (Buckeye Memo Contra at 64H56,) 

(87) In our order, the Board considered the evidence presented at 
the evidentiary hearing, regarding the aUeged inadequacy of 
Ohio's statutory minimum setbacks. Upon ccmsideration of 
such evidence, tiie Board conduded that the minitnum setbacks 
were suffident to proted residente from tiie concerns 
articulated by UNU. UNU does not express any new 
argumente in ite request for rehearing. Instead, UNU a r g u ^ 
with the condusion reached by the BPard vAien wdghing and 
considering the evidence presented at the hearing. Therefore, 
UNU's request for rehearing as it rdates to setbadte should be 
d^iied. 

Improper Ddegation 

(88) UNU argues that the Board improperly ddegated ite authority 
to issue a certificate under Section 4906.10, Revised Code, to tiie 
ALJs. In support of ite assertion, UNU states that the 
procedure leading up to the issuance of the Order in this case 
indicates that tiie Board chd not fulfiU ite duties and, instead, 
adopted, without proper consideration, an Order that was 
predrafted by tiie ALJs. According to UNU, the: order was 

* apparentiy prepared before the first meeting of ti:^ Board, at 
which the Board did not discuss the appUcation, evidence, or 
argumente of the parties. UNU does adqiowledge that 
discussion of the decommissioning conditions did occur 
amongst Board members at the meeting. However, UNU 
asserte tiiat this was not suffid^it to shov/ that the Board had 
thoroughly cor^idered the Order. UNU ftaiher contends that, 
if the Board was going to ddegate authority to the ALJs, it 
should have done so in a pubhc order, setting forth the specific 
duties ddegated. According to UNU, becaiise the Board did 
not to do so, an unlawful ddegation of decddon-making 
occurred. (UNU App. at 76-77.) 

(89) In response. Buckeye notes that Section 4906.02, Revised Code, 
provides that "aU hearings, studies and considerations of 
appUcation for certificates shaU be conduded by the Board-or 
representatives of ite members." Buckeye further avers that the 
Chairman of the Board is also the Chairman of the PubUc 
Utihties Commission of Ohio (Commission), and the ALJs, 
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—members of the Commission's Jegal d^a i toen t , o m d u d ^ the 
hearing and presumably drafted the order for the Board's 
consideration. Moreover, Buckeye asserts that the Board 
signed the Order and, just becausei aU of the Board members 
met to consider the case and did not engage in a lengthy 
discission of the case, one cannot automaticaUy as.sume that 
the Board did not read or independditly condder the Order 
before it was signed. (Budceye Memo Contra at 66-68.) 

(90) In considering this issue, the Board is mindful of the recent 
dedsion of the Supreme Court of Ohio (court) in In re the 
Application of Am, Transm. Sys., Inc. Q ^ y 4, 2010), 2010-Ohio 
1841, wherein the court found that an order, signed by the 
Board, dechonstrates that the order was considsced by the 
Board. Moreover, the court conduded that drafting an order 
and dedding an order are not the same, and nothing in the 
Revised Code prohibite the Board from ddegating the drafting 
of an order to an ALJ. In additicm, the court relied on a long
standing presumption of r^ularity, wherein, in the absence of 
evidence to the contrary, a pubUc board is presumed to have 
properly performed ite duties. Accordingly, UNU's request for 
rehearing on the grounds that the Board improperly ddegated 
its duties to the ALJs should be denied-

Sedion 4903.09, Revised Code 

(91) UNU argues tiiat the Board abused ite discretion to the extait 
that the Order fails to set forth the evidence reUed upon by ttie 
Board and to present detaUedandysis to explain ite decidon or 
the rationde on which the Board rdied to make ite decision, as 
required pursuant to Section 4903-09, Revised Code, 
particrularly with regard to the Board's decision on noise, 
hedth, environmentd, and sodoeconomic impad. UNU also 
argues that the Order speciflcaUy states that evidence not 
addressed was considered and wdghed by the Board in 
reaching ite find deddon. UNU also emphasizes that the 
Order states that any issue as to the environmentd impad or 
the minimum adverse environmentd impad raised by a party 
that is not addressed in the Order, is denied by the Board. 
UNU considers tiiese aspecte of the Order to be defidendes 
and requeste that the Board revise the Order accordingly. 
(UNU App. at 1.) 
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(92) On the other hand. Buckeye argues that the Board's Order 
meete the requiremente of Section 4903.09, Revised Code, as the 
statute as been interpreted by the court Lci support of ite 
position. Buckeye dtes severd Commission proceedings 
interpreting tiie statutory provisioiu Buckeye liste the portions 
of the Order that andyze the parties' argumente and tiie 
corresponding reasoning of tiie Board as set forth in the Order. 
(Buckeye Memo Contra at 2-4.) 

(93) In ite orders tiie Board, like tiie Commission, is required to put 
fortii suffici^it detaU for the court to determine the baste for the 
Board's dedsiort Allnet Communications Serv,,Inc, v. Pub, Util, 
Comm. (1994), 70 Ohio St.3d 202, 209, 638 N-E, 2d 516. The 
Board's orders also must set forth some factud basis and 
reasoning for reaching ite condtisipn. Id.', Ohio Domestic 
Violmce Network v. Pub. Util Comm, (1994), 70 Ohio St. 3d 311, 
323, 638 N,E.2d 1012, The Board notes that tiie Order in this 
case is over 100 p a g ^ and summarizes virtuaUy aU the 
evidence presented in tiiis case. Therefore, we conduded that 
the Order meete the requiremente of Section 4903.09, Revised 
Code, and UNU's request for rehearing on this issue should be 
denied. 

It is, therefore, 

ORDERED, That Buckeye's motion to strike be granted. It is, furti^^, 

ORDERED, That UNU's motion to strike be denied. It is, further, 

ORDERED, That Buckeye's appUcation for rehearing be granted, in part, and 
denied, in part, as set forth hereiiu It is, further, 

ORDERED, That UNU's apphcation for rehearing be denied. It is, further, 

ORDERED, That the County's appUcation for rehearing be denied. It is, further. 
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ORDERED, That a copy of this entry on rdiearing be served upon each party of 
record and any other interested persons of record. 

THE OiHO POWER G BOARD 

R Schriber, 
PubUc UtUities Co: 

of the 
ion of Ohio 

^i lpiudi i^Al. 
Lisa Patt-McDanid, Board Member 
and Diredor of the Ohio Department of 
Devdopment 

j'^n^iw'P^^S^gA=<SF''V\ w e n . ^ ^ 

Alvin Jackson M.D., ̂ a r d Membei /^^ 
and Diredor of the Ohio Department 
of Hedth 

Robert Boggs, Board Member and 
Diredor of the Ohio Department 
of AgricnUture 

GNS/KLS/vrm 

Entered in the Joumd 

OK^ 
Sean Lotan, Board Member 
and Director of the Ohio Department 
of Naturd Resources 

/ ^ > ^ ^ 

Christopher Korleski, Board Member and 
Director of the Ohio 
EnvironmCTitd Protection Agency 

UC^,M1A 
Ah KeJ^hani, Ph.D., Board 
Member and PubUc Member 

Rene§ J. Jenkins 
Secretary 


