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August 9,2010 

Ms. Renee J. Jenkins 
Director, Administration Department 
Secretary to the Commission 
Docketing Division 
The Public Utilities Commission of Ohio 
180 Broad Street 
Columbus, OH 43215-3793 

Deal* Ms. Jenkins: 

Re; In the Matter of the Investigation into the Development of the 
Signifwantty Excessive Earnings Test Pursuant to S,B. 221 for Eiectric 
Utilities 
Case No. 09-786-EL-UNC 

Enclosed for filing, please find the original and seventeen (17) copies of the 
Memorandum Contra Application for Rehearing regarding the above-referenced case. 
Please file the enclosed Memorandum Contra Application for Rehearing, time-stamping 
the two extras and retuming them to the undersigned in the enclosed envelope. 

Thank you for your assistance in this matter. Please contact me if you have any 
questions conceming this matter. 

Very truly yours, 

Arthur E. Korkosz f^f ^ ^ ^ / lXA-^r 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter ofthe Investigation into 
the Development of the Significantly 
Excessive Earnings Test Pursuant to S.B. Case No, 09-786-EL-UNC 
221 for Electric Utilifies 

Memorandum Contra Application for Rehearing 

Ohio Edison Company, The Cleveland Electric Illuminating Company, and The Toledo 

Edison Company (collectively, the "Companies") file this Memorandum Contra to the 

Application for Rehearing filed July 30,2010 by the OfBce ofthe Ohio Consumers* Counsel, the 

Ohio Energy Group, the Ohio Hospital Association, the Ohio Manufacturers* Association, and 

Citizen Power, Inc., collectively referring to themselves as the "Customer Parties". The 

Application for Rehearing is directed to the Commission's Finding and Order ("Order") of June 

30, 2010 and asserts two gi'ounds of eiTor. 

The first eri'or alleged by the Customer Parties is with respect to the Commission's 

decision to address issues related to the treatment of off system generation sales revenue on a 

case by case basis in its review of significantly excessive earnings test ("SEET") filings arising 

under Ohio Revised Code Section 4928.143(F). The Companies take no position on this first 

assignment of error, although we do not necessarily accept or agree with some of the Ctistomer 

Parties' assertions as to proper interpretation of S.B. 221 made in the course ofthe argument* 

The second issue raised by the Customer Parties, and the one to which this Memorandum 

Contra is directed, is the claim that "the Commission erred when it foiled to issue guidelines 

regarding interest on potential refunds of significantly excessive earnings.** In its several pages 



of hyperbole, Consumer Parties advocate imposition of a mandatory, universally applied 

"guideline" imposing interest on SEET refunds.' 

The C^stomei- Parties have gotten ahead of themselves. As pointed out in the 

Companies' own Application for Rehearing, there is no reason to consider any issue of retum in 

any SEET review proceeding imtil there has been a determination that significantly excessive 

earnings exist. Moreover, even if such a determination is made, the statute speaks of a **retani" 

to customers, not a "reflmd". The process of a refund is only one of the options potmtially 

available to the Commission in effecting a "retum". {See Companies' Application for 

Rehearing, filed July 30, 2010, p. 2; Order, pp. 31-32) Although the Chistomer Parties cite to a 

few instances in which interest has been applied in the context of a refimd, they admit "[t]here is 

no provision in the law mandating intei'cst on SEET prospective adjustments. . . ," 

(Memorandum in Support, p. 12) Given that the Commission has considerable discretion in 

crafting an appropriate mechanism for a "return", why should it impose upon itself a constraint 

applicable only in the limited context of a refund when use of the process of refund itself is 

discretionary? In fact, rather than adopt a general requirement which imposes payment of 

interest in the event of a refund, the Commission should approach the question of interest with 

restraint since, by its very nature, the addition of interest to a SEET refund exacerbates the 

problem of asymmetry in the application of the SEET, {See Companies' Application for 

Rehearing, filed July 30,2010, p. 6) 

Apparentiv not content with the extent of the public profile of their position on this issue of interest on refunds 
as raised In the instant Application for Rehearing, the Customer Parties chose again to repeat their argument in the 
Application for Rehearing filed August 4,2010 which addressed the Commission's Emry of July 14,2010 which 
granted an extension of time requested by Dulce Energy with respect to the SEET filing. Rather than to further 
burden the Commission with repetition, the Companies asl< the Commission to treat their argument here as If 
made in opposition to the Customer Parties' August 4 Application for Rehearing as well. 



For the foregoing reasons, the Commission should deny the Customer Parties* 

Application for Rehearing. 

Respectfully submitted, 

Arthur E. Korkosz (Attorney No. 0010587) /g. u. ^ / u U i * ^ 
FIRSTENERGY SERVICE COMPANY 
76 South Main Street 
Akron, OH 44308 
Telephone: (330) 384-5849 
Facsimile: (330) 384-3875 
korkosza@J1rstenerftvcor0.com 

ATTORNEY FOR OHIO EDISON 
COMPANY, THE CLEVELAND ELECTRIC 
ILLUMINATING COMPANY, AND TOE 
TOLEDO EDISON COMPANY 

mailto:korkosza@J1rstenerftvcor0.com


CERTIFICATE OF SERVICE 

I hereby certify that a copy ofthe foregoing Memorandum Conti'a Application for 
Rehearing filed by Ohio Edison, The Cleveland Electric Illuminating Company, and The Toledo 
Edison Company was served by United States Mail, prepaid, to the following persons, this 9* 
day of August 2010: 

ktii 

One ofthe Attorneys for Ohio Edison Company, 
The Cleveland Electric Illuminating Company and 
The Toledo Edison Company. 
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Public Utilities Commission of Ohio 
Robert Fortney 
180 East Broad St., 3'** Floor 
Columbus, OH 43215 

Industrial Energy Users (lEU) 
Samuel C. Randazzo 
Lisa G. McAlister 
Daniel J. Neilsen 
Joseph M. Ciark 
McNees Wallace &Nurick LlC 
21 East State Street, 17* Floor 
Columbus, OH 43215 

Ohio Energy Group (OEG) 
Michael L. Kurtz 
David F. Boehm 
Kurt J. Boehm 
Boehin, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 

Nucor Steel Marion, Inc. 
GarreU A. Stone 
Michael K. Lavanga 
Brickfield, Burchette, Ritts & Stone 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Wa^ington,DC 20007-5201 

Kroger Co 
John W. Benltae 
Mark S. Yurick 
Matthew S. White 
Chester Wilcox & Saxbe, LLP 
€5 E. State Street, Suite 1000 
Columbws, OH 43215 

Northwest Ohio Aggregation Coalition (NOAC) 
Toledo 
Leslie A. Kovacik 
420 Madison Avenue, Suite 100 
Toledo, Ohio 43624-1219 

Ohio Partners for Affordable Energy 
David C. Rinebolt 
Trial Attorney 
Colleen L. Mooney 
231 West Lima Street 
PO Box 1793 
Findlay. OH 45839-1793 

Ohio Consumers' Counsel 
Ann M. Holz 
Jef&"ey L. Small 
Jacqueline Lake Roberts 
Gregory J. Poulos 
Michael E. Idzkowski 
Richard C. Reese 
Maureen Grady 
10 West Broad Street, IS"'Floor 
Columbus, OH 43215-3485 

Northwest Ohio Aggregation Coalition (NOAC) 
Lucas 
Lance M. Keiffer 
711 Adams Street, 2"^ Floor 
Toldedo,OH 43624-1680 

Ohio Environmental Council 
Barth E. Royer 
Nolan Moser 
Trent A, Dougherty 
Bell & Royer, LPA 
33 South Grant Avenue 
Columbus, OH 43215 



Northwest Ohio Aggregation Coalition 
NOAC-Holland 
Paul Skaff 
Leatherman Witzler Dombey & Hart 
353 Elm Street 
Penysburg, OH 43551 

Northwest Ohio Aggregation Coalition 
NOAC-Lake 
Thomas R. Hays 
Lake Township - Solicitor 
3315 Centennial Road, Suite A-2 
Sylvania, OH 43560 

Northwest Ohio Aggregation Coalition 
NOAC-Maiunee 
Sheila H. Mc Adams 
Marsh & McAdams - Law Director 
204 West Wayne Street 
Maumee, OH 43547 

Northwest Ohio Aggregation Coalition 
NOAC-Northwood 
Brian J. Ballenger 
Ballenger & Moore - Law Director 
3401 Woodville Road, Suite C 
Toledo, OH 43619 

Northwest Ohio Aggregation Coalition 
NOAC-Oregon 
Paul S. Goldberg 
Oregon - Law Director 
6800 W. Central Ave. 
Toledo, OH 43617-1135 

Northwest Ohio Aggregafion Coalition 
NOAC-Sylvania 
James E. Moan 
Sylvania - Law Director 
4930 Holland-Sylvania Road 
Sylvania, OH 43560 

The Sien'a Club Ohio Chapter 
Henry W.Eckhart 
50 West Broad Street, ^2117 
Columbus, Oh 43215 

Constellation Energy Commodities Group, Inc., 
and Constellation NewEnergy, Inc. 
M. Howard Petricoff 
Stephen M, Howard 
Vorys, Sater, Seyinore and Pease, LLP 
52 East Gay Street 
PO Box 1008 
Columbus, OH 43216-1008 

Cyntliia A. Fonner 
Senior Counsel 
Constellation Energy Resources, LLC 
550 West Washington Blvd., Suite 300 
Chicago, IL 60661 

David I. Fein 
Vice President, Energy Policy - Midwest 
Constellation Energy Resources, LLC 
550 West Washington Blvd., Snite 300 
Chicago, IL 60661 

Integrys Energy Services, Inc. 
M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymore and Pease, LLP 
52 East Gay Street 
PO Box 1008 
Columbus, OH 43216-1008 

Bobby Singh 
Integrys Energy Services, Inc 
300 West Wilson Bridge Road, Suite 350 
Worthington, OH 43085 

Ohio Association of School Business Officials, 
Ohio School Boards Association, 
Buckeye Association of School AdniinistratDrs 
M. Howard Petricoff 
Stephen M. Howard 
Voiys, Sater, Seymore and Pease, LLP 
52 Hast Gay Street 
PO Box 1008 
Columbus, OH 43216-1008 

Direct Energy Services, LLC 
M, Howard Pebicoff 
Stephen M. Howard 
Vorys, Sater, Seymore and Pease, LLP 
52 East Gay Street 
PO Box 1008 
Columbus, OH 43216-1008 

Dominion Retail, Inc. 
Barth E. Royer 
Bell & Royer 
33 South Grant Avenue 
Columbus, OH 43215 

Gary A. Jeffries 
Senior Counsel 
Dominion Resources Services, Inc. 
501 Martindale Street, Suite 400 
Pittsburgh, PA 15212-5817 



Ohio Hospital Association 
Richard L. Sites 
General Counsel and Senior Director of Health 
Policy 
155 E. Broad Street, 15"* Floor 
Columbus, OH 43215-3620 

Neighborhood Environmental Coalition, 
Consumers for Fair Utility Rates, United 
Clevelanders Against Poverty, Cleveland Housing 
Network, The Empowerment Center of Greater 
Cleveland (Citizens Coalition) 
Joseph P. Meissner 
The Legal Aid Society of Cleveland 
1223West6*SU-eet 
Cleveland, OH 44113 

National Energy Marketers Assoc. 
Craig G. Goodman, Esq. 
3333 K. Street. NW, Suite 110 
Washington. D.C. 20007 

SeanW.Vollman 
David A. Muntean 
Assistant Directors of Law 
161 S. High Street, Suite 202 
Akron, OH 44308 

The Ohio Manufacturers* Association 
Langdon D. Bell 
Bell & Royer Co.. LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Kevin Schmidt 
The Ohio Manufacturers' Association 
33 North High Street 
Columbus, OH 43215-3005 

Ohio Farm Bureau Federation 
Larry Gearhardt 
Chief Legal Counsel 
280 North High Street 
Columbus, OH 43218-2383 

Material Sciences Corporation 
Craig I. Smith 
2824 Coventry Road 
Cleveland, OH 44120 

FPL Energy Power Marketing, Inc. (PMl/GEXA) 
F. Mitchell Dutton 
700 Universe Blvd. 
Juno Beach, FL 33408 

FPL Energy Marketing, Inc. and Gexa Energy 
Holdings. LLC 
Dane Stinson 
Bailey Cavaiieri LLC 
10 West Broad Street, Suite 2100 
CoUimbus,OH 43215. 

The City of Cleveland 
Robert J. Triozzi 
Steve Beeler 
Gregory J. Dunn 
PatrickBonfield 
John Danish 
Christopher Miller 
Andre T.Porter 
Schottenstein Zox & Dunn Co., LPA 
250 West Street 
Columbus, OH 43215 

OnmiSource Corporation 
Damon E. Xenopoulos, Esq. 
Shaun C. Mohler 
Brickfield, Burchette, Ritts & Stone^ P.O. 
1025 Thomas Jefferson Street, N.W. 
8* Floor. West Tower 
Washington, D.C. 20007 

Citizen Power, Inc., David Hughes. Kelli O'Neill, 
and Ronald O' Connell 
Theodoie S, Robinson 
2121 Murray Avenue 
Pittsburgh. Pa 15217 

Northeast Ohio Public Energy Council and 
Ohio Schools Council 
Glenn S. Krassen 
E. Brett Breitschwerdt 
Bricker & Eckler LLP 
1375 E. 9* Street, Suite 1500 
Cleveland. OH 44114 

NOPEC 
Glenn S. Krassen 
E. Brett Breitschwerdt 
Bricker & Eckler LLP 
1375 E 9"*'Street. Suite 1500 
Cleveland, OH 44114 

COSE 
Steve Millard 
The Higbee Building 
100 Public Square, Suite 201 
Cleveland, OH 44113 



Wal-Mart Stores East LP and Sam's Club East, LP, 
Macy's Inc., and BJ's Wholesale Club. Inc. 
(Collectively, the "Commercial Group") 
Douglas M, Mancino 
McDermott Wili & Emory LLP 
2049 Cenmry Park East. Suite 3800 
Los Angeles, CA 90067-3218 

The Commercial Group 
Grace Wung 
McDermott Will & Emery, LLP 
600 Thirteentli Street, N.W. 
Washington. DC 20005 

Duke Energy Power 
Rocco D'Ascenzo 
John Fmnigan, Jr. 
2500 Atrium II 
P.O. Box 961 
Cincinnati, OH 45201-0960 

Ohio Home Builders Association 
Thomas Froehle 
Lisa McAlister 
McNecs, Wallace & Nurick LLC 
21 East State Street, 17* Floor 
Columbus, OH 43215 

American Wind Energy Association, 
Wind on the Wires, Ohio Advanced Energy 
Sally Bloomfield 
Terrence O'Donnell 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 

Morgan Stanley Capital Group, Inc. 
Douglas M. Mancino 
McDermott WiU & Emory LLP 
2049 Century Park East, Suite 3800 
Los Angeles, CA 90067-3218 

Morgan Stanley Capital Group Inc. 
Gregory K. Lawrence 
McDermott Will & Emory LLP 
28 State Sureet 
Boston, MA 02109 

Natural Resources Defense Council 
Henry W.Eckhart 
50 West Broad Street, #2117 
Columbus, Oh 43215 

Council of Smaller Enterprises 
Nicholas C. York 
EricD.Weldele 
Tucker Ellis & West LX.P, 
1225 Huntington Center 
41 South High SU-eet 
Colmnbus,OH 43215 

American Electric Power 
Marvin Resnik 
Stephen Nourse 
1 Riverside Plaza, 29*̂  Floor 
Columbus. OH 43215 

Dayton Power and Light 
Judi Sobecki 
1065 Woodman Drive 
Dayton, OH 45432 

Local 270, UWUA, AFLCIO 
Robert N. Fronek 
4205 Chester Avenue 
Cleveland, OH 44103 

CURRENT Group LLC 
Michael Dortch 
Kravitz, Brown & Dortch, LLC 
65 East State Street, Suite 200 
Columbus, OH 43215 

John Jones 
William Wright 
Office ofthe Ohio Attorney General 
Public Utilities Section 
180 East Broad Street, 9* Floor 
Columbus, Ohio 43215 

Steven Huhman 
Vice President 
Morgan Stanley Capital Group Inc. 
2000 Westchester Avenue 
Purchase, NY 10577 

Noel M Morgan, Esq. 
Counsel for Communities United for Action 
215 E. Ninth Stre^, 500 
Cincinnati, Ohio 45202 

William L. Wright, Esq. 
Thomas Lindgren 
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Assistant Attorney General 
Public Utilities Commission of Ohio 
180 East Broad Street, 9* Floor 
Columbus. Ohio 43215 



Thomas J. O'Brien, Esq. 
Counsel for City of Cincinnati 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OHo 43215-4236 

Douglas E. Hart 
Greater Cincinnati Health Council 
441 Vine Street, Suite 4192 
Cincinnati, Ohio 45202 

Robert P. Malloy 
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Wood & Lamping 
600 Vine Street 
Suite 2500 
Cincinnati, Ohio 45202 

Emma F, Hand 
Ethan E R I I 
Reed R. Presley 
Sonnenschein Nath & Rosenthal LLP 
1301KSa-eetNW 
Suite 600 East Tower 
Washington, D.C, 20005 

Teresa Orahood 
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100 South Third Street 
Columbus, Ohio 43215 

Benjamin Edwards 
Attorney at Law 
One East Livingston Ave 
Columbus, Ohio 43215 

Mary W. Christensen, Esq. 
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Columbus, Oliio 43235 

Robert Ukeiley, Esq. 
Law Office of Robert Ukeiley 
435R Chesmut Street, Suite I 
Berea, KY 40403 

Ned Ford 
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Beavercreek, OH 45430 

Jennifer Duffer 
Armstrong & Okey, Inc. 

8c 222 East Town Street 2'"' Floor 
Columbus, Ohio 43215 

TenyEtter 
Ohio Consumers' Counsel 
l o w . Broad Street 
Suite 1800 
Columbus, Ohio 43215 

Michael J. Settineri 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
Columbus, Ohio 43215 

Ellis Jacobs 
Advocates for Basic Legal Equality, Inc. 
333 West First Street, Suite 500B 
Dayton, Ohio 45402 

Todd Williams, Esq. 
4534 Douglas Road 
Toledo. Ohio 43613 

Scott H.Debroff 
Stephen J. Romeo 
Smigel, Anderson and River 
Chase Center 
4431 North Front Street 
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Daniel Conway 
Porter Wright Morris & Arthur, LLP 
41 South High Street 
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Community Improvement Corporation 
Norm Blanchard 
806 Cochran Ave. 
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106 South Fourth Street 
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Amy Gomberg 
203 East Broad Street, Ste 3 
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William RAraett 
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Jennifer Garrison 
State Representative 93"* House District 
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Paulding County Economic Development. Inc 
101 E. Perry Street 
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State Representative 92"** House District 
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Southgate Corporation 
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Michelle M. Mills 
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Clinton A. Vince 
Ormet Primary Aluminum Corp. 
Sonnenschein Nath & Rosenthal LLP 
1301K Street N.W. 
Suite 600 
East Tower 
Washington, D.C. 20005 
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Glenn D.McGce 
6480 Busch Blvd. 
Columbus, Ohio 43229 

Envir(mmental Management Services, Inc. 
P.O. Box 175 
Dublin, Ohio 43017 

Hon. Jimmy Stewart 
Ohio Senate 20* District 
Senate Building 
Columbus. Ohio 43215 

International Brotherhood of Elec^ical Workers 
Fourth District 
Corporate Plaza 
6450 Rockside Woods Blvd., South 
Suite 150 
Independence, Ohio 44131 

Appalachian People's Action. Coalition 
Michael R. Smalz 
Ohio State Legal Service, Assoc. 
555 Buttles Ave 
Columbus, Ohio 43215 

OSCO Industries, Inc. 
John Burke 
Vice President 
919 Chillicothe Street 
Portsmouth, Ohio 45662 

Constellation Energy Commodities Group, Inc. 
VP Regulatory Affan^ 
JohnOrr 
111 Market Place 
5*̂  Floor 
Baltimore, MD 21202 

Northwest Ohio Aggregation Coalition 
Paul S. Goldberg, Law Director 
Phillip D. Wurster, Asst. Law Director 
5330 Seaman Road 
Oregon, Ohio 43616 

Integry's Energy Services Inc. 
Amy Klavitar 
500 W. Madison Street 
Suite 3300 
Chicago. IL 60661 

Consumer Power Line 
17 State Street 
19"̂  Floor 
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Ohio Manufacturers Assn 
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