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Memo 
T K Docketing Division 

From: Leah Dalton, Deputy Chief, Safety Programs Division 

CC: Steve Lesser, Deputy Director, Legal Department 

Re: Installation of Active Waming Devices, PUCO CASE No 

Date: 7/30/01 

Sf^m RR-STP 

Attached is the agreement for the above-mentioned project. Please assign a case number for this 
matter and docket this document. 

A suggested case coding and heading would be as follows: 

PUCO Case No. 01-_ .RR-STP "In the matter of a request for the installation of active 
warning devices at SR 162/Butler Road. (002-016D), Huron County. 

The railroad staff has reviewed this document and finds it to be in order. It is, therefore, recommended 
that this agreement be adopted. At this time, the legal staff may proceed with an Entry to Wheeling and 
Lake Erie to submit cost estimates and detailed design plans within 90 days with a constnxtion 
deadline within 12 months 
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Docketing Division 

July 30, 2001 
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Parties of record will be: 

Mr. Dan Reinsel, Supervisor 

Signal & Communication 

Wheeling & l-ake Erie Railway 

100 East First Street 

Brewster, OH 44613 
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IN THE MATTER OF A REQUEST FOR 
THE INSTALLATION OF ACTIVE 
WARNING DEVICES AT SR162/ CASE NO. 
BUTLER RD. {002-016D), 
HURON COUNTY 

SUBSroY STIPULATION AND RECOMMENDATION 

THIS SUBSIDY STIPULATION AND RECOMMENDATION is entered into on this 
day of , 2001 by and among the Public Utilities Commission of Ohio 

("PUCO") and Wheeling & Lake Erie Raihway Cosapmy, ("Railroad"). 

WITNESSETH: • 

WHEREAS, Rule 4901-1-30 of the Ohio Administrative Code provides tiiat any two or more parties to a 
proceeding may enter into a writt^ or oral stipulation coiceming the issues presented in such proceeding; and 

WHEREAS, the PUCO has statutory authority to regulate and promc^ the wel&e and safety of raikoad 
employees and the traveling pubUc pursuant to Ohio Revised Code Sectirai 4905.04; and 

WHEREAS, the PUCO is responsible for evaluating pubUc highvray-railroad grade crossings to determine the 
need for upgrading the waming devices and apportioning ihe costs tiiereof pursuant to Ohio Revised Code 4907.471; 

WHEREAS, the PUCO is responsible for the administration and in^lementation of the State Grade Crossing 
Protecticm Fund pursuant to help defray the public's share of costs to install or modernize waming devices at Ohio's 
Hig]iway-railroad grade crossings; 

WHEREAS, the parties hereto prq)ose to j^cilitate the upgrade id^itified in this Subsidy St^uladcm and 
Recomm^dation in accordance widi the Federal Aid Policy Guide ("FAPG") and applicable provisions of Title 23 of 
the United States Code pursuant to the terms hereof; and 

WHEREAS, all parties hereto declare it to be in the public interest to grant their consent to the PUCO to fecilitate 
the installation of active warning devices at the subject highway-railroad grade crossing in accordance with plans, 
specifications, and estimates to be ̂ proved by the PUCO; 

WHEREAS, the Raikoad and the PUCO without making any admissicm of any kind, desire to provide for the 
installation of the active warning devices at the follovmg highway-railroad grade crossing: 

WHEREAS, the parties her^o propose the PUCO issue an Order, directing the conq>letioo of the Project pursuant 
to the terms of this Subsidy St^ulation and RecommendaticHi; 

WHEREAS, the parties hereto beUeve this Subsidy Stipulaticm and Recommradation to be reasonable and Kititles 
careful consideration by the PUCO; 



NOW THEREFORE, the parties hereto agree as follows: 

1. The installation of the active waming devices at the identified highway-railroad grade crossing shall 
be acconqjlished and con^leted within approximately 12 mottths of the date the PUCO issues an Order 
adq>ting the terms of this Subsidy Stipulation and Recomm^dation. 

2. The cost of the Project shall be apportioned as betwe^ the PUCO and the Railroad, as follows: 

Railroad PUCO/State 

SR 162/Butler Rd. 10% of Total 90% of Total 
(Q02-016D) 

The PUCO has agreed to provide funds fix>m the State Grade Crossing Protection Fund, pursuant to Ohio Rev. 
Code 4907.472, to cover that portion of the Project cost to be home by the State of Ohio designed above. The actual 
respective dollar amount, wdiich the Railroad and the PUCO shall bear, will be based upon the actual cost approved by 
the Commission and incurred by the Railroad for the above-mentioned Project. 

The Railroad shall be responsible for initially paying all of their actual cost to install the active waming devices 
identified above. However, the PUCO ̂ U be legally bound to reimburse the Raihoad for n i n ^ percent (90%) of 
such cost upon proper apphcation therefor by the Railroad, consistent with the terms of this Subsidy Stipulation and 
in accordance v t̂h all applicable state regulations. 

All plans, specifications, estimate of cost, acc^)tance of work, and procedures in general, to ^cilitate the 
constructicm of the safety upgrades described above, shall conform in all respects to federal laws, rules, regulations, 
orders, and approvals applicable to State Aid projects. The Railroad shall render billings to &e PUCO and County in 
accordance with said rules and regulations, and shall provide and fixmish such itemized records of and substantiating 
data for such costs that may be required. 

The Railroad may bill the PUCO monthly or periodically for its cost w^en cost exceed $1,000.00. Hie Railroad 
shall submit three (3) copies of its bill and in accordance with said rules and regulations as they have been issued or as 
thereafter may be supplemaited or revised. A final bill covering actual cost and showing all details shall be submitted 
to the PUCO within ninety (90) days after c<Miq)letion of, the Project, the PUCO and shall pay all bills within sixty 
(60) days after receipt thereof, excq>t that the PUCO may hold a retainer on all bills not to exceed eight percent (8%) 
until final paym^it. Final payment for all amount due the Railroad shall be made by the PUCO within sixty (60) days 
after a final audit has be^ perfomied and approved by the PUCO. Hie Raiboad agrees to cooperate and assist, as 
requested, in any such audit. At any time during normal business hours i^on three (3) days written notice and as often 
as the PUCO may deem necessary and in such a manner as not to interfere witii the normal business operations, the 
Railroad shall make available to the PUCO, for examination, and to appropriate state agencies or officials, all of its 
records with respect to matters covered by this Stipulation including, but not limited to, records of persoonel and 
ccaiditions of enq^loym^ and shall permit the PUCO to audit, examine and make excerpts or transcrqyts fi^om such 
records. In the event of a controversy as to the el^bility for reimbursement of any diarges claimed against the 
Project, as set in of this Subsidy Stq)ulation, the decision of the PUCO regarding the same i^all be final. 



No work requiring reimbiu^em^it under this Subsidy Stipulaticm shall be commenced by the parties until all of the 
following have occurred: (1) this Subsidy Stipulation shall have been adopted by tiie PUCO; (2) all financial 
obUgations of the PUCO, as provided for in this contract, are subject to the provisicms of Section 126.07 of the Ohio 
Revised Code and shall not be valid and ̂ iforceable unless funds are appropriated by the Ohio General Assembly and 
aicumbered by the PUCO; (3) the Railroad has been notified by the PUCO to proceed widi ccmstruction of the 
upgrade. Work on the upgrade shall commence within 30 days of the occurrmce of ev^it (1), (2) and (3) described 
herein. Buying and assembhng of materials shall be construed as con^liance vsrith the foregoing thirty- (30) day 
provision. Said work shall be pursued diligentiy by Railroad until con^leted. 

The State shall furnish advance Avaming signs and pavement markings as specified in the Manual cm Ihiform 
Traffic Control Devices (MUTCD) and shall assume all costs to maintain such signage and maridngs in the future. 
The State also agrees to arrange for the relocation, rearrangement or alteration of all utilities of any nature, \Mdâ  are 
located cm public right-of-away, and vMch will affected by or interfere with the constructicm of the said Projects. Said 
relocaticm, rearrangement or aheraticxi will be done at such time as requested by Hie PUCO and will be performed 
solely at Hie e7q}ense of the utihty and at no cost to die Project or the Railroad. 

NOTIFICATION 

All notices, consents, demands, requests and other communications v^ch may or are required to be given by the 
Railroad hereunder shall be in writing and ̂ all be deemed duly given if perscmally delivered or sent by fecsimile and 
confirmed by telephone or sent by United States mail, registered or certified, retum receipt requested, postage prepaid, 
to the addresses set foith hereunder or to such other address as the other party hereto may designate in written notice 
transmitted in accordance with this provisicm. 

PUCO: Public Utilities Commission of Ohio 
Tiansportaticm Departm^it 
Raikoad Section - Bonnie Jdirendt 
180 East Broad Street 
Columbus, Ohio 43215-3793 
(614) 466-0435 FAX (614) 995-5535 

The Railroad shall furnish notificatiai to the PUCO at least five (5) working days prior to the date work is 
scheduled to start at the project sites so arrangements can be made for inspecticms. Tlie Railroad shall also notify the 
PUCO of any steppage and resunq^tion of the work activity, and the reasons therefor, and the date the projects are 
ccmpletod. 

The Railroad shall furnish written or FAX notificaticm to the Coimty at least fburtem (14) working days prior to 
starting any work requiring the establishment of a detour for highway trafBc. 

The Railroad shall notifyihe PUCO of any dianges in the scope of work, cost overruns, materials, etc., vdiich are 
not in die approved plans and estimates and secure approval of same before the work is performed. 

The Railroad shall notify the PUCO to arrange for inspection before the upgrades are placed into service. 

TERMINATION 

Said Simulation shall terminate at the md of the present bimnium, June 30,2003. If ccaistructicm covered under 
this Stipulation is not con:q}l6ted by that date, it is the e7q>ressed intention of the parties to renew this Subsidy 



Stipulaticm aa eadi successive bieonium period until sudb time as all work contemplated under this Stipulaticm has 
been satisfectorily con:?)leted. If it appears to the PUCO that the Railroad has foiled to perform satisfectorily any 
requirem^its of tiiis Subsidy Stipulation, or if the Railroad is in violation of any provisicm of this Stipulaticm, or upcm 
just cause, the PUCO may: 

(a) Terminate the Stipulaticm afi:er providing the Railroad with written notice, in accordance vnth the notice 
provisions of tMs Stipulation, of its foiliu:e to perform satisfectorily any requir^nent of this Subsidy Stq)ulaticm (the 
"Notice"), whic^ shall provide the railroad with a thirty (30) day period to cure any and all defeults under this Subsidy 
Stipulation; or 

(b) Immediately terminate the StQ}ulation. During the thirty- (30) day cure period, the Railroad diall incur 
only those obhgaticms or e?q}enditures, which are necessary to liable the Railroad to achieve con^liance as, set forth 
in the Notice. If it is determined that the Raihoad caimot cure its defoult, the Railroad shall immediately cease work 
under this Subsidy Stipulation, take all necessaty or appropriate steps to limit disbursements and minimize costs, and 
the Railroad shall provide a r^ort, as of die date of receipt of tiie Notice, setting fortii the status of the woik 
complied, the costs of the woric completed and such other informaticm as the PUCO diall de^n pertinait. 

Ibis Stipulaticm and any renewal thereof is subject to the determinaticm by the PUCO that sufBcient funds and the 
authority to spend funds have been provided by the Ohio General Assembly to the PUCO for the purposes of this 
Stipulaticm and to die certificatitm of funds by the OfSce of Budget and Management as required by the Ohio Revised 
Code, Section 126.07. If PUCO determines that sufficient funds have not been appropriated for the purposes of this 
Stipulaticm, or if the Office of Budget and Management i ^ s to certify the availability of funds, this Stipulation shall 
be terminated. 

REPRESENTATIONS AND WARRANTIES 

A. RAILROAD: The Railroad represents and warrants Ihe following: 

(1) Ibe Railroad has the power and auth(»ity to alter into this Stq>ulati<m; and 

(2) The Railroad has the authority to carry out its obligaticois under this Stipulation; and 

(3) No perscmnel of the Raihxxid, any subccmtractor of the Railroad, pubhc official, enqjloyee or 
member of the governing body of the particular Icxality wrfbere this Stipulaticm shall be 
completed, who exercises any functi^s or respcmsibilities in ccmnecticm with the review or 
approval of the work completed under this Stipulation, shall prior to the con:q)l6tiQn of said 
work, voluntarily or mvoluntarily acquire any perscmal monetary interest, direct or indirect, 
which is incon:q)atible or in ccmfiict vnth the dischaige or fulfillment of his functions or 
responsibilities with respect to the con îletion of the woric ccmtenq5l3ted under this Stipulaticm. 
Any perscm, vdio, prior to or after the execution of this Stq)ulaticm, acquires any personal 
mcmetary interest, involimtarily or voluntarily, shall immediately disclose his interest to the 
PUCO in writing. Thereafter, su<^ person shall not participate in any action affecting the 
work under this Stipulaticm unless the PUCO determines tiiat, in light of the personal monetary interest 
disclosed his participaticm in any such action would not be ccmtrary to the public interest. 

B. PUCO: PUCO represents and warrants that it has the power and authority to enter into this 
Stipulation and to carry out its obhgaticms under this Stipulaticm. 



OfflO ETHICS LAW REQUIREMENTS 

Raikoad affirms that it is not in violation of Ohio Revised Code § 102.04, as that secticm is apphcable to this 
Subsidy Stipulaticm and the Railroad. 

FALSIFICATION OF INFORMATION 

Hie Raikoad afiOrmatively cov^ant that it has made no folse statements to the PUCO in the process of obtaining 
this grant of funds. If the Railroad have knowingly made a felse statement to Ihe PUCO to obtain this grant of fimds, 
Ike Raikoad diall be required to retum all funds immediately pursuant to Ohio Revised Code Secticm 9.66(C)(2) and 
shall be ineligible for any future economic development assistance fiom the State, any state agency or a political 
subdivisicm pursuant to O.R.C. Section 9.66(CX1)- Any perscm v^o provides a felse statemait to secure econcmiic 
develc^ment assistance may be guilty of ̂ sificaticm, a misdemeanor of Ihe first degree, pursuant to O.R.C. Secticm 
2921.13(D)(1), which is punishable by a fine of not more than One Thousand Dollars ($1,000) and/or a term of 
inq)risonment of not more than six (6) months. 

EQUAL EMPLOYMENT OPPORTUNITY 

Pursuant to Ohio Revised Code Section 125.111, tke Railroad agrees that the Railroad, any subcontractor, aid 
any person acting cm behalf of the Railroad or subcontractor, shall not discriminate, by reason of race, color, religicm, 
sex, age, disability, national origin, or ancestry against any citizen of this state in the en^loym^it of any person 
qualified and available to perform the vrork under this Subsidy Stq)ulation. Tke Railroad further agrees that the 
contractor, and any subccmtractor shall not, in any manner, discriminate against, intimidate, or retaliate against any 
en )̂loyee hired for the performance of woric under this Subsidy Stq)ulation cm account of race, color, religion, sex, 
age, disability, naticmal origin or ancestry. Ike Raikoad represents that it has a written affirmative action program for 
the employmesxt and effective utilizaticm of disadvantaged persons and will file a description of that program and a 
progress report cm its in^lem^itaticm, armually, with the Ohio Civil Rigkts Commissicm and the minority business 
development office. 

DRUG FREE WORKPLACE 

In the evait that work performed pursuant to the terms of this St̂ }ulaticm will be dcme v^le on state property, the 
Railroad hereby certifies that all of its en^loyees, vMe woricing cm state property, will not purc^se, transfer, use or 
possess illegal drugs or alcohol or abuse prescrq>tion drugs in any way. 

HOLD HARMLESS PROVISION 

The Raikoad covenants and agrees to indemnify and hold the PUCO and thek agents and en^loyees harmless 
fijom and against any loss, claim, cause of acticm, damages, liability (including, without hmitaticm, strict or absolute 
Habihty in tort or by statute inq>osed), charge^ cost or expense (including, without limitaticm, counsel fees to the extent 
permitted by law), predicated on perscmal injury or death, or loss of or damage to property, and arising fiom any work 
performed pursuant to this Subsidy Stipulaticm and caused by the Railroad's negligent, intaiticmal, willful or wanton 
actions or inactions, or such acticms or omissiims by any subccmtractors that may be hired by the Raikoad under this 
Subsidy Stipulation, 

in case any acticm involving any work covered by this Stipulaticm is brought by or against any party or parties, 
said party or parties shall pron^y notify the other party or parties of suck action. 



PUCO ORDER 

The Parties her^o agree that this Subsidy Sl^ukiticm does not represent any admissicm of hability on the part of 
any parfy hereto, nor does it necessarily reflect the positions tibat the parties would have taken had this case b ^ 
ktigated before the PUCO. If the PUCO rejects all or any part of this Subsidy Stipulation, any party may, in writing 
submitted widiin ten days of the PUCO'S Order, elect to withdraw it's consent to the agreement, in ^ c ^ ev^it this 
Subsidy Stipulation shall be deemed a nullity, and shall not ccmstitute any part of the record in this proceeding. This 
Subsidy Stipulation shall not be used for any purpose x^atsoever by any party her^, in any other proceeding. 

Tke undersigned respectfully join in recommending that the PUCO issue an Order approving and adc r̂ting this 
Subsidy Stq)idation in accordance with the terms set forth herein. 

Ikis Subsidy Stipulaticm may be executed in cme or more counterparts, each of ̂ ^ c ^ shall be deemed to be a 
ckipHcate original, but all of v^ch taken together shall be denned to ccmstitute a single agreem^it. 

UNUSUAL CIRCUMSTANCES AFFECTING PERFORMANCE 

ki ihe ev&A that the Railroad canned meet any or aU of the obligations placed upcm it by ihe tenns of this Subsidy 
Stipulaticm, (1) the Railroad shall immediately notify the PUCO in writing, and (2) tke PUCO may. at its sole 
discreticm, make reascmable efforts to assist tke Railroad in meeting its obligations under the St^ulation. Any 
revisions to this Stipulation shall be made iii writing and agreed upcm by all parties. Any suck revisicm must be 
approved and adĉ Tted by an Order issued by the PUCO. 

If the Raikoad is unable to con^lete tke project and activate tke automatic warning devices witibin Ike time period 
set fordi in the Order issued by the PUCO, the Raikoad must request an extension of time to complete the project and 
activate the devices. All suc^ requests must be submitted to the PUCO in writing and must include a statem^it siting 
forth Ike reascms pron^vting the recpest and the time within ̂ 4iick the project will be ccm^leted. Tke PUCO'S 
attomey may grant extensicms for iq) to 30 days Examiner. Any request for an extension in excess of 30 days will be 
ccmsidered and decided by the PUCO'S commissicmers. No rec[uest for an extension of time to con^lete a project v^ll 
be considered unless it is received prior to Ike ccmiqjleticm date previously established by the PUCO and unless tke 
reascms for the request are clearly set forth therein. 

COMPLIANCE WITH FEDERAL. STATE AND LOCAL LAWS AND REGULATIONS 

The Raikoad agrees to con^ly with all apphcable federal, state, and local laws in the ccmduct of the woik 
hereunder. The Raikoad accepts fiill respcmsibility for paym^its of all unen^loymait ccm:^^saticm, insurance 
prsniums, workers' con^^sation premiums, all income tax deductions, social security deductions, and any and all 
other taxes or payroll deducticms required for all employees raigaged by the Railroad on the performance of Ike work 
authorized by this Subsidy Stipulaticm. 

DISPUTE RESOLUTION 

In the event the Railroad deskes clarification or explanation of, or disagrees with, any matter conceming the 
Subsidy Stipulation, or the inteipretation or appUcaticm of any and all federal or state statutes, rules, regulations, laws 
or ordinances, the matter must be submitted in writing to the PUCO. After review and ccmsultation with the Raikoad, 
PUCO shall decide the matter. If tke dispute cannot be resolved, the Raikoad may file a petition or request with the 
PUCO for formal resoluticm of the matter in dispute. Any appeal fixmi the decision of the PUCO r^dered in response 
to a pdition or request as filed above, must be in accord^ce with Rule 4901-1-35, CMiio Administrative Code. 



NO WAIVER 

No delay or emission to exercise any right or cation accruing to Ckantor upon any breack by tke Railroad shall 
ixnpak any suc^ right or c^on or shall be construed to be a waiver therecxf, but any such right or c^on may be 
exercised fiom time to time and as oftai as may be deemed necessary by the PUCO. Further, if any term, provision, 
covenant or conditicm contained in this Subsidy Stipulation is breached by either party and thereafter suc^ breach is 
waived in writing by the other party, suck waiver shall be limited to the particular breack so waived and shall not be 
deemed to waive any other breach hereunder. 

CONSTRUCTION 

This Subsidy St^ulaticm shall be governed by the laws of the State of Ohio as to all matters, including but not 
limited to, matters of validity, construction, effect and performance. 

FORUM AND VENUE 

All actions regarding this Subsidy Stipulation shall be forumed amd venued hx a court of conq)et«it subject matter 
jurisdiction in Franklin County, Ohio. 

SEVERABILITY 

Whenever possible, eac^ provisicm of this Subsidy Stq)ulatiQn diall be interpreted in such manner as to be 
effective and vahd under apphcable law, but if any provisicm of this Subsidy Stipulation is held to be prc^ibited by or 
invaUd under applicable law, such provision shall be ineffective cmly to the extmt of suck prohibition or invahdity, 
widiout invahdatingthe remainder of suck provisions of this Subsidy Stipulation. 

ENTIRE STIPULAION 

This Subsidy Stipulaticm and its exhibits and any documents referred to herein ccmstitute &e con:q}]ete 
understanding of the parties and merge and supersede any and all other discussicms, agreements and understandings, 
either oral or writt^i, betweei the parties with respect to the subject matter hereof. 

CAPTIONS 

The captions in this Subsidy Stipulation are for the ccmvenience of reference cmly and in no way define, limit or 
describe the scope or intatt of this Subsidy Stipulation or any part hereof and shall not be ccmsidered in any 
construction hereof. 

AMENDMENTS OR MODIFICATIONS 

Any party may at any time during the term of this Subsidy Stipidation request amendment or modificaticm. 
Requests for amraidment or modificaticm of this Subsidy Stipulaticm shall be in writing to the other parties and shall 
^ecify tke recpiested cdianges and the justification for such ĉ hanges. All parties shall thm review the request for 
modificaticm. Should the parties all agree to modificaticm of the Subsidy Stipulaticm, thai an amendmatt shall be 
drawn, approved, and executed in the same manner as this Subsidy Stq>ulation. 



IN WITNESS WHEREOF, tke parties hereto have caused tiiis Subsidy Stipulation to be executed as of the date 
and year set forth below. 

WHEELING & LAKE ERIE 
RAILKWAY COMPANY 

By_ ^ ^ 4 y 
Print Name S l B l ^ Oi^ O^A^^V^ 

Tide /V-^^We/v/^ ^ Cd.d^ 

Date (s ~J1AJ^ Zdd / 

PUBLIC UTILmES COMMISSION 
OF OHIO 

Alfred P. Agler, Director 
Transportaticm, Department 

Date 7 / ^ X ^ 


