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DUKE ENERGY OfflO, EVC.'S REPLY TO 

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL'S 
MEMORANDUM CONTRA DUKE ENERGY OfflO, INC.'S 

MOTION FOR PROTECTIVE ORDER 

On May 5, 2010, Duke Energy Ohio, Inc. (Duke Energy Ohio) moved this Honorable 

Commission for the entry of an Order, pursuant to Ohio Admin. Code § 4901-1-24, protecting 

from disclosure and placing under seal certain information contained within Northstar 

Consulting Group's (Northstar's) audit report, Chapter V, Section C, titled, "Key Practice 

Comparison" (Audit Comparison). Specifically, Duke Energy Ohio seeks to protect from 

disclosure those portions of the Audit Comparison that contain its termination and payment 

arrangements for its customers (termination and payment procedures), from which one could 

derive the figure at which a Duke Energy Ohio customer is effectively exempt from 

disconnection. On May 21, 2010, the Office of Ohio Consumers' Counsel (OCC) filed a 

Memorandum Contra in opposition to Duke Energy Ohio's Motion and to a very similar Motion 

for Protective Order filed by Columbia Gas of Ohio, Inc. 

OCC argues that Duke Energy Ohio termination and payment procedures do not meet the 

definition of a trade secret and therefore are not entitled to protection from disclosure.̂  Under 

Ohio law: 

* In the Matter of the Five-Year Review of Natural Gas Company Uncollectible Riders, Case No. 08-1229-GA-COI, 
Memo. Contra Columbia Gas & Duke's Mot. for Protective Order by OCC, at 6 (May 21.20101 * „a a r e an 

^ 1 . l a ro c e r t i f y t h a t ^ - ^ ^ T i c . J Ei le 

jocvment '^^^^^^''^'l^^^^^^^T.lte processed W i — M 
r eqhn ic lan • 



"Trade secret" means information, including... business information or plans, 
[or] financial information... that satisfies both of the following: 

(1) It derives independent economic value, actual or potential, from not being 
generally known to, and not being readily ascertainable by proper means by, 
other persons who can obtain economic value from its disclosure or use. 

(2) It is the subject of efforts that are reasonable under the circumstances to 
maintain its secrecy.̂  

OCC does not dispute that the information Duke Energy Ohio seeks to protect is "the 

subject of efforts that are reasonable imder the circumstances to maintain its secrecy." Indeed, 

Duke Energy Ohio closely guards the information contained in the Audit Comparison, as 

allowing it to became public knowledge would have a detrimental economic effect on Duke 

Energy Ohio. Instead, OCC appears argues that the information contmned in the Audit 

Comparison is not a trade secret because it does not have independent actual or potential 

economic value from not being known to others.'̂  OCC's argument is not persuasive. 

Duke Energy Ohio's termination and payment procedures clearly have potential, if not 

actual, economic value from not being generally known. As Duke Energy Ohio stated in its 

initial motion, if customers become aware of Duke Energy Ohio's termination and payment 

procedures, they will be able to determine the minimum amount they can pay on their past due 

bills without being subject to termination. This situation plainly represents lost dollars to Duke 

Energy Ohio and economic gains to those customers who choose to take advantage of the 

disclosed propriety information. Thus, Duke Energy Ohio's termination and payment procediu*es 

have potential, if not actual, economic value to Duke Energy from not being known to others 

who can obtain economic benefit from their use. 

2 Ohio Rev. Code § 1333.61(D). 
^ See Case No. 0S-1229-GA-COI, Memo. Contra Columbia Gas & Duke's Mot. for Protective Order by OCC, at 6. 
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Nonetheless, OCC argues that Duke Energy Ohio must offer definitive evidence that its 

customers will actually use this information to their benefit.̂  The problem with OCC's argument 

is that definitive proof that others will use confidential information to their advantage can never 

be proffered. Instead, it is the laws of economics and self-interest that demonstrate others tend to 

use propriety, confidential information to their benefit. The only way to satisfy OCC's proposed 

trade secret test would be to provide evidence that someone outside of the organization that owns 

the confidential information in question has actually used it to his or her economic advantage. 

Of course, because information that is kept confidential necessarily means that it is protected 

from disclosure to others, there should never be any proof that someone outside of the protecting 

organization has put it to his or her economic advantage, so long as the protecting organization 

has properly protected it. In short, the only way to satisfy OCC's trade secret test would be to 

release the information and wait for it to be used to someone else's economic benefit. This is not 

the test Ohio Rev. Code § 1333.61(D) provides. Instead, the test is whether the information 

derives actual or potential value from not being known by others who "can" economically benefit 

from knowing that information. Duke Energy has proven that its termination and payment 

procedures meet this definition. 

In sum, the termination and payment procedures information contained in the Audit 

Comparison meets the definition of a trade secret under Ohio Rev. Code § 1333.61(D). 

Information meeting this definition is protected from disclosure by numerous provisions of law, 

including Ohio's Trade Secrets Act (Ohio Rev. Code § 1333.61), Ohio's Public Records Act, 

(Ohio Rev. Code § 149.011), the federal Trade Secrets Act (18 U.S.C. § 1905), and the federal 

Freedom of Information Act (5 U.S.C. § 552(b)(4)). Therefore, this Commission is reqmred by 

' I d 



law to protect Duke Energy Ohio's confidential, proprietary trade secret against public disclosure 

and should grant Duke Energy Ohio's Motion for a Protective Order. 

Respectfiilly submitted, 

Amy B<r Spiller, Es^ 
Associate General Counsel 
Elizabeth Watts 
Assistant General Counsel 
Duke Energy Shared Services, Inc. 
139 East Forth Street, Room 25 Atrium II 
Cincinnati, Ohio 45201 
Tel: (513)419-1810 
Fax:(513)419-1846 
Email: Amv.Spiller@,duke-energv.com 

Elizabeth.watts@duke-energY.com 

Attomeys for DUKE ENERGY OHIO, INC. 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served on the following parties this ^ day of 
May, 2010, by electronic mail. 

Jospeh P. Serio 
Assistant Consimiers' Counsel 
Office of the Ohio Consumers' Coimsel 
10 West Broad Street, Suite 1800 
Columbus, OH 43215-3420 
serio@Qcc.state.oh.us 

Andrew J. Sonderman 
Weltman, Weinberg & Reis Co., LPA 
175 South 3'^ Street, Suite 900 
Columbus, OH 43215 
asonderman@weltman.com 

Duane Luckey 
Public Utilities Commission of Ohio 
180 E. Broad Street, 9̂ ^ Floor 
Columbus, OH 43215 
Duane.Luckev@occ.state.Qh.us 

David Kutik 
Jones Day 
North Point, 901 Lakeside Avenue 
Cleveland, OH 43215 
dakutik@ionesdav.CQm 

M. Howard Petricoff 
Vorys Sater Seymour 
52 East Gay Street 
P.O. Box 1008 
Columbus, OH 43216 
mhpetricoff@vorvs.com 

Joseph M. Clark, Esq. 
Counsel for Industrial Energy 
Users-Ohio 
McNees Wallace & Nurick LLC 
21 E. State Street, 17* Floor 
Columbus, OH 43215 
jclark@mwncmh.com 

Brooke E. Leslie 
Stephen B. Seiple 
200 Civic Center Drive 
P.O. Box 165017 
Columbus, OH 43216 
bleslie@nisource.com 

Paul Colbert 
Grant Garber 
Jones Day 
P.O. Box 165017 
Columbus, OH 43216 
apcolbert@i onesdav. com 

Mark A. Whitt 
Carpenter Lipps & Leland LLP 
280 Plaza, Suite 1300 
280 North High Street 
Columbus, OH 43215 
white@carpenterlipps.com 
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