BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Energy Efficiency
and Peak Demand Reduction Program
Portfolio of Ohio Edison Company,
The Cleveland Electric llluminating
Company, and The Toledo Edison
Company.
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MOTION TO DISMISS
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL, THE NATU RAL
RESOURCES DEFENSE COUNCIL CITIZEN POWER, AND THE OH IO
ENVIRONMENTAL COUNCIL

The Office of the Ohio Consumers’ Counsel (“OCGHg Natural Resources
Defense Council (“NRDC”), Citizen Power, and thei@BEnvironmental Council (“OEC”")
(collectively referred to as “Movants”) move to ihiss part of the above-captioned cases
where the benefits of energy efficiency are suppasde realized for Ohio customers as
intended by Ohio’s new energy law. In their Apption, the Ohio Edison Company, The
Cleveland Electric llluminating Company, and Thdetim Edison Company (collectively,
“FirstEnergy EDUS” or “Companies”) propose a methadimplementing the energy
efficiency provisions that are part of the recemthyacted Amended Senate Bill 221 (“S.B.
221”) in a manner that is inconsistent with that.lalhe energy efficiency provisions that
are inconsistent with Ohio law, as documented lbyGbmpanies’ discovery responses to the
OCC, are the subject of this Motion to Dismiss (‘Ma”) submitted to the Public Utilities
Commission of Ohio (“Commission” or the “PUCQO").

The reasons for granting the above-stated Motierfiather set forth in the attached

Memorandum in Support.



Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

/sl Jeffrey L. Small

Jeffrey L. Small, Counsel of Record
Gregory J. Poulos

Terry L. Etter

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone: (614) 466-8574
small@occ.state.oh.us
poulos@occ.state.oh.us
etter@occ.state.oh.us

/s/ Theodore S. Robinson — GJP

Theodore S. Robinson

Staff Attorney and Counsel
Citizen Power

2121 Murray Avenue
Pittsburgh, PA 15217
Telephone: (412) 421-7029
robinson@citizenpower.com

/s/ Henry W. Eckhart - GJP

Henry W. Eckhart

50 West Broad Street, #2117
Columbus, OH 43215

Telephone: (614) 461-0984
henryeckhart@aol.com

Natural Resources Defense Council




/s/ Nolan Moser — GJP

Nolan Moser

1207 Grandview Ave., Suite 201
Columbus, OH 43212-3449
Telephone: (614) 487-7506
nmoser@theOEC.org

Counsel for the OEC
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MEMORANDUM IN SUPPORT

INTRODUCTION AND STATEMENT OF THE CASE

In their Application filed on October 14, 2009, thestEnergy EDUs proposed a
method of implementing the energy efficiency pramis of S.B. 221 in connection with
improvements in electrical systems.

Stating that the Application is inconsistent witlBS221, the Office of the Ohio
Consumers’ Counsel (*OCC”), the Ohio Environme@aluncil (“OEC”), and the
Natural Resources Defense Council (“NRDC,” colkegly with OCC and OEC, “Initial
Movants”) moved for a hearing so that the Commisswould have available the facts
regarding energy savings that might qualify und&. 821*

On December 8, 2009, the FirstEnergy EDUs oppostithg the matter for a
hearing and Initial Movants replied to the Companies’ Me@untra on December 14,

20092 Initial Movants’ Reply argued that the pleadimggeal issues of both fact and law

! Motion for Hearing (November 23, 2009).

2See, e.g., FirstEnergy’s Memorandum Contra &ezémber 8, 2009) (“Memo Contra” to the “Motion”)
(“Movants are correct that some of the projects were undertaken by . . . American Transmission
Systems, Incorporated”).

% Reply to FirstEnergy’s Memorandum Contra (Decenizer2009) (“Reply”).



that should be resolved only after these issuesubject to the greater scrutiny that can
be provided in a hearing to ensure that the benefienergy efficiency are realized for
Ohio customers as intended by the Ohio Generalmlsise’

In related cases before the PUCO in Case Nos. %ERBSEEC, et al. (Early
T&D Case€), the FirstEnergy EDUs filed similar pleadingsan effort to count the added
efficiency of transmission and distribution progthat were implemented before 2609.
Initial Movants moved to intervene in th&arly T&D Caseand filed a Motion to
Dismiss, arguing that R.C. 4928.66(A)(1)(a) regu@kectric distribution utilitieso
implement programbeginning in 2009 The projects that were the subject of the
Companies’ application in tHearly T&D Casedlid not fit that description. FirstEnergy
did not oppose the Motion to Dismiss. On Deceniltgr2009, the Commission
dismissed th&arly T&D Cases
Il. ARGUMENT: The Part of the Companies’ Application that Clearly

Violates R.C. 4928.66(A)(1)(a) Should be Dismissed.

The Companies’ Application sets out the requiremstdted in R.C.
4928.66(A)(1)(a) that “an EDU [i.e. electric disution utility], starting in 2009, [is
required] to ‘implement energy efficiency programs ’,”’ and then ignores the statutory
requirements that are fundamental to the Compapregosal to satisfy the provisions in

S.B. 221. R.C. 4928.66(A)(1)(a), the provisiorediby the FirstEnergy EDUs, states:

41d.

®In re Early T&D Project’s Contribution to Energy ficfiency and Peak Demand ReductioBase Nos.
09-384-EL-EEC, et al., Application (May 8, 2009).

® Early T&D CasesCase Nos. 09-384-EL-EEC, et al., Entry at 3 (Pewer 16, 2009).

’ Application at 1.



Beginning in 2009, an electric distribution utilgpall implement

energy efficiency programs that achieve energyrgmvequivalent

to at least three-tenths of one percent of the, tateual average,

and normalized kilowatt-hour sales of the eledfigtribution

utility during the preceding three calendar yearsustomers in

this state.
A key element to these requirements is that theired compliance actions must be
taken by “an electric distribution utility.” TharBtEnergy EDUs ignored this key
element in parts of their proposal.

The Application states in various places that tleggets described are part of “the

Companies™ compliance strategy and compliance.pldme Application thereby refers
to the electric distribution utilitie$which are also the subject of R.C. 4928.66(A)(1)(a
guoted above. Some projects listed in the exhibitee Application appeared to be high
voltage in nature, and therefore not projects cotetlior owned by the FirstEnergy
EDUs. The Companies’ responses to discovery aurthiis status, identifying the
Cardington-Tangy line proje¢t the Avon substation projettand the Babb substation
project? as “ATSI” (i.e. American Transmission Service,dngorated) facilities. No
provision in Ohio law permits an electric distrilaurt utility to count the activities of
other companies that provide services in the etes#rvices industry -- whether

affiliated with the electric distribution utilityratherwise. The Application should be

dismissed regarding the claims associated witrethi@ge projects.

8See, e.g., id. at 2, 14, 5, and 6.

° Application at 1, defining “Companies” as “Ohioi&oh Company, The Cleveland Electric llluminating
Company (‘CEI') and The Toledo Edison Company.” Id

12 Response to OCC Interrogatory 1 (attached).
" Response to OCC Interrogatory 3 (attached).

12 Response to OCC Interrogatory 4 (attached).



[ll.  CONCLUSION

The FirstEnergy EDU’s propose to satisfy energicifiicy requirements based
upon upgrades to the facilities of another companyis proposal violates Ohio law.
That part of the Application that claims benefitsnh facilities owned by another
company should be dismissed. The remaining ergffgyyency matters raised by the

Application should be set for hearing, as originalipported by the Initial Movants.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

[s/ Jeffrey L. Small

Jeffrey L. Small, Counsel of Record
Gregory J. Poulos

Terry L. Etter

Assistant Consumers’ Counsel
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small@occ.state.oh.us
poulos@occ.state.oh.us
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/s/ Theodore S. Robinson - GJP
Theodore S. Robinson

Staff Attorney and Counsel
Citizen Power

2121 Murray Avenue
Pittsburgh, PA 15217
Telephone: (412) 421-7029
robinson@citizenpower.com




/s/ Henry W. Eckhart — GJP

Henry W. Eckhart
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CERTIFICATE OF SERVICE

| hereby certify that a copy of thidotion to Dismissvas served on the persons

stated below by regular U.S. Mail, postage prepancthis 28th day of May 2010.

/s/ Jeffrey L. Small

Jeffrey L. Small
Assistant Consumers’ Counsel

SERVICE LIST

Kathy J. Kolich

FirstEnergy Service Company
76 South Main Street

Akron, OH 44308
kikolich@firstenergycorp.com

Attorney for FirstEnergy

Henry W. Eckhart

50 West Broad Street, Suite 2117
Columbus, OH 43215
henryeckhart@aol.com

Attorney for the Natural Resources
Defense Council

Todd M. Williams

P.O. Box 6885

Toledo, OH 43612
williams.toddm@gmail.com

Attorney for the Ohio Environmental
Council

Thomas McNamee

William Wright

Assistant Attorney General

Public Utilities Commission of Ohio
180 E. Broad St.,"5FI.

Columbus, OH 43215
Thomas.mcnamee@puc.state.oh.us
William.wright@puc.state.oh.us

Will Reisinger

Nolan Moser

Trent Dougherty

The Ohio Environmental Council
1207 Grandview Ave. Suite 201
Columbus, OH 43212-3449
nmoser@theOEC.org
will@theOEC.org
trent@theOEC.org

David C. Rinebolt

Colleen C. Mooney

Ohio Partners for Affordable Energy
P.O. Box 1793

Findlay, OH 45839-1793
cmooney2@columbus.rr.com
drinebolt@aol.com




James F. Lang

Kevin P. Shannon

Calfee, Halter & Griswold LLP
1400 KeyBank Center

800 Superior Ave.

Cleveland, OH 44114
jlang@calfee.com
kshannon@calfee.com

Attorneys for Applicants, Ohio
Edison Company, The Cleveland
Electric llluminating Company and
The Toledo Edison Company

Samuel C. Randazzo

Lisa G. McAlister

Joseph M. Clark

McNees Wallace & Nurick LLC
21 East State Street, 17TH Floor
Columbus, OH 43215
sam@mwncmh.com
Imcalister@mwncmh.com
jclark@mwncmh.com

Theodore S. Robinson

Staff Attorney

Citizen Power

2121 Murray Avenue
Pittsburgh, PA 15217
robinson@citizenpower.com

Attorney for Citizen Power

Attorneys for Industrial Energy Users-Ohio
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