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INTRODUCTION

PLEASE STATE YOUR NAME, ADDRESS AND POSITION.
My name is Amr A. Ibrahim. My business address is 10 West Broad Street, Suite
1800, Columbus, Ohio, 43215. I am employed by the Office of the Ohic

Consumers’ Counsel (“OCC”) as a Senior Regulatory Analyst.

PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL
BACKGROUND.

Ireceived a B.A. (Accounting) from Cairo University in 1975, an M.A.
(Economics) from the American University in Cairo in 1981, and a PhD
(Economics) from the University of Sussex, UK, in 1988, I am a member of the
International Association of Energy Economics (“IAEE”) and a member of the

GridWise Architecture Council.

Prior to joining the OCC in October 2008, I worked as an independent Consultant
with several entities in the U.S. and overseas. Further, 1 have worked for four
years (2002 - 2000) as a Senior Analyst, Market and Regulatory Practices, for the
Independent System Operator of New England (“ISO-NE”). Additionally, T was a
Manager, then a Director, Regulatory Affairs in Enron Corporation from 1997 to
2001. I was also a Senior Rate Policy Analyst with BChydro (British Columbia,
Canada) from 1990 to 1997 where 1 performed cost of service studies and rate

design.
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Q3. PLEASE DESCRIBE YOUR RELEVANT EXPERIENCE.

A3.  Ihave worked for several years in rates and cost of service studies analysis. 1
provided technical and analytical support regarding various rate and cost of
service filings. Part of this work involved reviewing the applicability of what was
commonly referenced at that time (1990 - 1995) as “innovative rate designs” such
as voluntary and non-voluntary curtailable load tariffs, standby and backstopping
rates, wheeling rates, green rates, and economic development initiatives. I
performed similar work (e.g., conducting fully allocated cost of service studies
and rate design) for systems outside North America in working for Enron

Corporation and as a consultant,

Additionally, since joining the OCC as a member of the Analytical Services
Department, I have provided an affidavit in the FERC Docket Nos. ER09~134-
000, et al., which provided information on the status of competitive electricity
service and government aggregation in the state of Ohio.' I am responsible for
providing technical support to formulate the OCC position on economic
development and unique arrangements filed before the Public Utilities

Commission of Chio (“Commission” or “PUCO™).2

! FirstEnergy Solution Corp., ef al., Docket Nos. ER-09-134-000, ER(9-135-000, ER09-136-000, and
ER09-137-000, Affidavit of Amr Ibrahim (November 14, 2008).

* For example, The Application for Esiablishment of a Reasonable Arrangement Berween The Ohio Edison
Company and V&M Star, Case No. 09-80-EL-AEC, and In the Matter of the Application of Ormet Primary
Aluminum Corporation for Approval of a Unigne Arrangement with Ohio Power Company and Columbus
Southern Power Company, Case No. 09-119-EL-AEC.

2
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HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY BEFORE THE
PUBLIC UTILITIES COMMISSION OF QHIO?

Yes. I have submitied written testimony before the PUCO in a Dayton Power &
Light proceeding, Case No. 08-1094-EL-S80, et al., in an Ormet proceeding,
Case No. 09-119-EL-AEC, and in a case that involved a special arrangement for a
customer of Columbus Southern Power, Eramet, Case No. 09-516-EL-AEC, The
testimony in these cases addressed, among other issues, economic development
riders and reasonable arrangements.’ I have also submitted a written testimony in
an Aqua Ohio Proceedings, Case No. 09-560-WW-AR that was related to cost of

service and rate design issues.!

WHAT DOCUMENTS HAVE YOU REVIEWED IN THE PREPARATION OF
YOUR TESTIMONY?

I have reviewed the Stipulation and Recommendation (“Stipulation™) attached to
and made part of the application (“Application”) filed on March 23, 2010, in
particular, section “F” of the Stipulation entitled “Economic Development and
Job Retention.” T have also reviewed the relevant section to the Economic

Development rider {“Rider EDR™) as filed in the Errata filing on March 30, 2010,

3 In the Matter af the Application of the Dayton Power and Light Company for Approval of Iis Electric
Security Plan, Case No, 08-1094-EL-580, et. al. (January 26, 2009); In the Maiter of the Applicarion of
Ormet Primary Aluminum Corporation for Approval of a Unique Arrangement with Ohio Power Company
and Columbus Southern Power Company, Case No. No. 09-119-EL-AEC (April 27, 2009); and in the
Matter of the Application for Establishment of a Reasonable Arrangement Between Eramet Marietta, Inc.
and Columbus Southern Ohio Power Company, Case No. 09-516-EL-AEC.(Jualy 31, 2009).

Y In the Matter of the Appiication of Aqua Okio, Inc. for Autherity to Increase Iis Rales and Charges in lts
Masury Division, Case No. 09-516-EL-AEC (February 22, 2010)f

3 Application, Stipulation, p. 26,
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and reviewed testimony of Ohio Edison Company, The Cleveland Electric
INuminating Company, and the Toledo Edison Company (collectively
“FirstEnergy”) witness W. Ridmann.® I have also reviewed responses to
discovery in this case, in particular responses to the OCC’s discovery regarding
provisions in the Stipulation that address the Cleveland Clinic and “domestic

antomaker lacifities.”

I am also familiar with the Commission’s rules on reasonable arrangements,
specifically O.A.C. Chapter 4901:1-38. In addition, 1 have read PUCO orders
issued in various reasonable arrangement cases, including V&M Star (Case No.
09-80-EL-AEC), Ormet (Case No. (09-119-EL-AEC), and Eramet (Case No. 09-

516-EL-AEC).

PURPOSE OF TESTIMONY AND RECOMMENDATION

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

My testimony addresses the concerns I have with Section F of the Stipulation,
specifically the part that related to the Reasonable Arrangement pertaining to the
Cleveland Clinic Foundation and the discount offered to the domestic antomaker

facilities.

® Filed on March 31, 2010.
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Because there is not enough information to analyze the proposed Reasonable
Arrangements for the Cleveland Clinic and the domestic automaker facilities, my
testimony does not address the merits of the proposals. My testimony requests
adherence to the process established by the Commission in Q.A.C. Chapter
4901:1-38 to provide for a review and to provide transparency for all economic
development proposals in Ohio. The procedures outlined in O.A.C. Chapter
4901:1-38 seek to create a process that is transparent and provides due process for
all interested parties. The procedures in O.A.C. 4901:1-38 were established to
protect the interests of the residential customers and other stakeholders, including

that of the incumbent utility (i.e., FirstEnergy).

WHAT IS YOUR RECOMMENDATION?

I recommend:

a) That the Commission reject the reasonable arrangements for the
Cleveland Clinic and for the domestic automakers as presented in
this Stipulation. The information presented in the Stipulation and
the time available for review of the arrangements are insufficient
and prevent the parties from performing the necessary analysis and
consideration similar to that performed for other reasonable
arrangements brought in front of this Commission; and

b) That in general the Commission should instruct each electric
utility, a mercantile customer, or group of mercantile customers of

the electric utility to file an application for each proposed
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arrangement according to the O.A.C. Chapter 4901:1-38 whenever

they seek its approval for a reasonable arrangement.
IDENTIFICATION OF PROBLEMS, REVENUE RECOVERY

PLEASE EXPLAIN WHY YOU ARE REFERRING TO THESE
AGREEMENTS AS REASONABLE ARRANGMENTS?
Reasonable Arrangements are the arrangements allowed under R.C. 4905.31.
This section allows a public utility to file a schedule or establish or enter into any
reasonable arrangement with another public utility or one or more of fts
customers. As stated in R.C. 4905.31, these arrangements may include:
B) A sliding scale of changes, including variations in rates
based upon stipulated variations in cost as provided in the
schedule or arrangement;
Fdek
E) Any other financial device that may be practicable or
advantageous to the parties interested. In the case of a
schedule or arrangement concerning a public utility electric
light company, such other financial device may include &
device to recover costs incurred in conjunction with any
economic development and job retention program of the
utility within its certified territory, including recovery of
revenue foregone as a result of any such program; any

development and implementation of peak demand

6
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reduction and energy efficiency programs under sevc:tion2
4928.66 of the Revised Code; any acquisition and
deployment of advanced metering, including the costs of
any meters prematurely retired as a result of the advanced
metering implementation; and compliance with any

government mandate. ..

IN YOUR OPINION DO THE SPECIAL PROVISIONS FOR THE
CLEVELAND CLINIC AND THE DOMESTIC AUTOMAKER FACILITIES
IN THE STIPULATION QUALIFY AS REASONABLE ARRANGEMENTS?

Yes, they do.

WHY DO YOU CONSIDER THE SPECIAL PROVISIONS FOR THE
CLEVELAND CLINIC AND THE DOMESTIC AUTOMAKER FACILITIES
IN THE STIPULATION REASONABLE ARRANGEMENTS?

They are Reasonable Amrangements because both cases involve a public utility
that is filing an application and proposal to enter into an arrangement that includes
a sliding scale of charges and/or financial devices to recover costs incurred in
conjunction with the economic activities, including job retention, of their

customers (the Cleveland Clinic and the domestic automaker facilities).
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Q11. PLEASE EXPLAIN YOUR UNDERSTANDING OF TRANSPARENCY IN
THE CONTEXT OF THE TWO REASONABLE ARRANGEMENTS.

All. My understanding of transparency in the context of the two Reasonable
Arrangements is very close to that expressed by Chairman Alan Schreiber in his
testimony before the House Public Utilities committee regarding Senate Bill 221:

Transparency is an element of the regulatory process that ensures
accountability and equal treatment for all stakeholders.
Transparency can be viewed in the procedural requirements that
allow all parties to have equal access to information within

proceedings. It also ensures that all market participants from the

consumer to the supplier are making informed decisions as to their

purchases of power.” (emphasis added)

The procedural requirements, in the context of the two reasonable arrangements,

are contained in the O.A.C. 4901:1-38.

Q12. PLEASE DESCRIBE THE REASONABLE ARRANGEMENTS CONTAINED
IN FIRSTENERGY’S MARCH 23, 2010 APPLICATION.

Al2. 'the Application requests Commission approval for two reasonable arrangements,
one for the Cleveland Clinic and one for any domestic antomaker faciliﬁes that

used more than 45,000 MWh per annum at a single site in 2009.%

7 Chairman Alan Schreiber, Testimony before the House Public Utilitics Committec regarding Senate Bill
22!, Jamuary 16, 2008, at 4. (emphasis added), attached as Attachment AAT-1.

¥ Stipulation at 26-27.
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Starting with the Cleveland Clinic, the proposed reasonable arrangement states
that it includes the Clinic’s expansion plan at its Main Campus in Cleveland’
According to the Stipulation, the proposal includes alterations and modifications
to the electric plant.'® The reasonable arrangement for the Clinic encompasses
several parts. The Stipulation states that the Cleveland Electric Ilfuminating
Company (“CET”) shall be responsible for providing the money to pay for the
expenses required to build facilities.'! The Stipulation states that CEI shall be
entitled to classify the original cost of investment made in the utility plant, the
facilities, and any equipment purchased as distribution plan for ratemaking
purposes at the time of the next base rate case. FirstEnergy shall recover the
first $70 million of the original cost of such plant, through a non-bypassable
distribution rider that shall apply to all three of its Companies retail residential,
commercial and industrial customers; i.e., the Residential service (“RS;’), General
Service — Secondary (*GS”), General Service — Primary (“GP”), General Service
— Subtransmission (“GSU™), and Transmission rate (“GT") customers.’? The $70
million shall be depreciated and recovered, including appropriate taxes, from
customers through Rider EDR, Provision (g) over a five-year period starting June

1,2011.1

% Id. at 26.

WTd. at 26.
"1d, at 27.
"1d. at 27.
" 1d. at 28.

' 1d. a1 28. Rider EDR, Provision {g) shall not be applied to customers taking service under Street Lighting
(“STL”), Traffic Lighting (“TRF”) and Private Outdoor Lighting (“POL").

9
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As part of the Stipulation filed by FirstEnergy, the Companies are also requesting
approval for a reasonable arrangement for domestic antomaker facilities.”
FirstEnergy provided approximately 15 lines of information regarding this part of
its request.'® With the limited information that was provided by FirstEnergy, the
Stipulation states the proposed reasonable arrangement will provide a benefit to
domestic automakers that use more than 45,000 MWh per annum at a single site
in 2009."7 The Stipulation states the proposed benefit will provide monthly
discounts for usage to these “domestic” automnakers above an established base line

structured as follows:'®

a) For the first 10% increment of usage above the base line a
discount of $0.01/kWh;
b) For the second 10% increment of usage above the baseline

a discount of $0.01/kWh; and
<) For all additional usage above the baseline a discount of
$0.012 AWh."
As proposed, the offered discounts shall be recovered based on a levelized rate for
all three companies under the Rider EDR, Section h, from customers provided

service under the RS, GS, GP and GSU rate schedules.” As discussed in detail

¥ 1d. at 28-29.
16 1g,
Y 1d.

** The Stipulation language at p. 28 implies that for a domestic automaker that has used 45,000 MWh per
annum in 2009, the average monthly base line is 3,750 MWh. The discounts will be applied on the
incremental usage abave this monthly baseling,

¥ 1d. at 29,

*01d. at 29. The three companies are Ohio Edison Company, The Cleveland Electric lluminating
Company, and the Toledo Edison Company.

10
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below, it is noteworthy that Rider EDR, Section I, is not applicable to the

Transmission rate (“GT") customers.”’

PLEASE STATE YOUR UNDERSTANDING OF THE POSITIONS OF THE
CLEVELAND CLINIC AND THE DOMESTIC AUTOMAKERS WITH
RESPECT TO THE REASONABLE ARRANGMENTS PROPOSED IN THE
APPLICATION.

FirstEnergy’s Stipulation expresses the understanding that absent the opportunity
presented by this proceeding, the Clinic intended to file an application with the
PUCO for a reasonable arrangement.”” The Stipulation asserts that the purpose of
the Clinic’s application is to address the responsibility for the investmenis needed
to complete the expansion plan.”® The position of the domestic automakers
regarding the proposed reasonable arrangement is not clear to me at this point of
time, The Stipulation is silent on the intention of the domestic automakers outside

of this Application.

IS IT POSSIBLE TO PROVIDE AN ESTIMATE OF THE MAGNITUDE OF
DELTA REVENUES THAT WOULD RESULT FROM THE REQUESTED

REASONABLE ARRANGEMENTS?*

*! See FirstEnergy response to OCC Set 2-72 (Attachment AAI-2). Witness Ridmann explained the
rationale of excluding the General Service — Transmission {GT) customers as a part of the overall stipulated
agreement.

214, at 27.
B1d. at 27,

* “Delta Revenue” is a defined term in “0.A.C.” 4901:1-38-01(C) as the “deviation resulting from the
difference in rate levels between the otherwise applicable rate schedule and the result of any reasonable
arrangement approved by the commission.”

11
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No. Delta revenues and what FirstEnergy is seeking to recover under the
proposed reasonable arrangements in this Application and its Stipulation are not
the same. In both Cleveland Clinic and the domestic antomaker facilities cases,
the Stipulation did not include any information that could be used to accurately
estimate delta revenues, including any possible cost savings that may accrue to

FirstEnergy as a result of approving the reasonable arrangement.

WHY ARE COST SAVINGS TO FIRSTENERGY IMPORTANT IN THIS
CASE?
Cost savings are important in this case because O0.A.C. 4901:1-38-08 (A)(3) states
that cost savings accruing to the company as a result of the reasonable
arrangement are to be an offset to the amount collected from consumers:

For reasonable arrangement in which incentives are given based

upon cost savings to the electric utility (including, but not limited

to, nonfirm arrangements, on/off peak pricing, seasonal rates, time-

of-day rates, real-time-pricing rates), the cost savings shall be an

offset to the recovery of the delta revenues. (emphasis added)

ARE THERE EXPECTATIONS OF ANY COST SAVINGS AS A RESULT OF
THE PROPOSED REASONABLE ARRANGEMENTS THAT SHOULD
OFFSET THE RECOVERY OF THE DELTA REVENUE COLLECTED
FROM CONSUMERS?

Yes, there are. The first proposed reasonable arrangement supports the Cleveland

Clinic expansion plan that is designed to meet growing local, national and

12
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international patient demand and increase direct employment in Ohio.”’ The
second proposed reasonable arrangement supports the domestic automaker
operations above their baseline energy consumption level established for the year
2009.% It is possible for the domestic automakers increased energy consumption
to result in additional new employment, additional investments in productive
capacity, and/or in maintaining employment/operation at their present levels for
an extended period of time. Further, both reasonable arrangements are expected
to benefit the participating (and non-participating) customers through the direct
and indirect effects on their businesses. It also expected that FirstEnergy shall
also benefit from these reasonable arrangements through increased sales and
additional revenues as they may improve the utilization of the different
systems/assets in place to serve the customers, and hence incrementally improve
its operating income and financial results. It is fair and reasonable -- as intended
by 0.A.C. 4501:1-38-08 (A)(3) -- that such benefits that accrue to the utility as a
result of the reasonable arrangements be an offset to the recovery of delta revenue
from its customers. The limited information available in the Stipulation does not
provide the necessary inputs to estimate this offset, hence, the delta revenues that
shall be collected from the different customer classes are not transparent and are

unknown.*’

2 1d. at 26.
®1d.at2.

¥ See FirstEnergy response ta OCC Set 2-73 (Antachment AAIL-3). Witness Ridmann indicated that CEI is
unable to determine at this time “the benefits”, if any, the proposed Cleveland Clinic expansion may have.
Also see response to OCC Set 2-81 in which witness Ridmann (Attachment AAI-4) indicating that the
Companies are unable to determine at this time the “benefits”, if any, the proposed domestic automaker
provision may have,

13
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Q17. DID FIRSTENERGY PROVIDE ESTIMATES FOR THE RECOVERD

Al7,

Q18.

AlS.

REVENUES UNDER THE RIDER EDR (g) AND (i)?

Yes it did. The revenues recovered annually under the EDR Rider (g) for the
Clinic, and under EDR Rider (i) for the domestic antomakers are demonstrated in
Table 1 and Table 2 in the attached AAT Work Papers, respectively, FirstEnergy
states that it shall collect $13.7 million from consumers for the Cleveland Clinic,
of which $7.9 million shall be collected from the residential cusiomers (i.e.,
57%).” FirstEnergy shall collect $2.7 million in recovered revenues for the
reasonable arrangement offered to the domestic automakess of which $1.1 million

(approx, 41%} is collected from the residential customers. *

HOW DOES FIRSTENERGY PROPOSE TO RECOVER THE COST OF THE
REASONABLE ARRANGEMENTS TO THE CLEVELAND CLINIC AND TO
THE DOMESTIC AUTOMAKERS?

The Stipulation states that FirstEnergy shall recover the annual cost of the
reasonable arrangement for the Cleveland Clinic through a non-bypassable
distribution rider that shall apply to its Companies’ retail residential, commercial
and industrial customers; i.e., the Residential service (“RS™), General Service —
Secondary (“GS8™), General Service — Primary (“GP"), General Service -
Subtransmission (“GSU”), and Transmission rate (“GT") customers.*”

FirstEnergy proposes to allocate the charges in “the same manner as the revenue

* See Table 1 in Work Papers (attached).
® See Table 2 in Work Papers (attached).
¥ 1d. at 28,

14
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was allocated in the Companies’ last distribution rate case, with the exception that
no charges are allocated to the Street Lighting (STL), Traffic Lighting (TRF) and
Private Outdoor Lighting (POL) Schedules”.?’ It follows that residential
customers shall pay $0.00052/kWh, General-Service Secondary $0.000309/kWh,
General Service-Primary $0.00013/kWh, General Service-Subtransmission

$0.0001/kWh, and General Service-Transmission $0.000019/kWh.

For the Reasonable Arrangements for the domestic automakers, FirstEnergy
proposes to collect the annual cost based on a levelized rate for all three
companies under the Rider EDR, Section h, from customers provided service
under the RS, GS, GP and GSU rate schedules. The Rider EDR, Section i, shall
not be applicable to the Transmission rate (“GT’) customers. Under the proposed
arrangement, Rider EDR, Section i is $0.000071 per kWh applicable to the RS,
GS, GP and GSU rate schedules.”” Table 3 in the attached AAT Work Papers
calculates the percentage share of each customer class in both EDR Riders (g) and

().

*' The Application, Attachment B, Original Sheet 116 at 4 of 5.

% Arrived at through the division of $2.7 million by the kWh sales to the customers in groups RS, GS, GP
and GSU {15,127., 15,477.8, 3,751, and 4,219 GWh, respectively). See The Application, Table 1.

15
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WHAT DO YOU SEE AS THE PROBLEMS IN THE APPROACH
FIRSTENERGY IS PROPOSING FOR THE COLLECTION OF THE COST
OF THE REASONABLE ARRANGEMENTS FOR THE CLEVELAND
CLININC AND THE DOMESTIC AUTOMAKERS FROM CONSUMERS?
The approach FirstEnergy is proposing for the collection of the cost of the
Reasonable Arrangements for the Cleveland Clinic and the domestic astomaker
facilities from consumers is contrary to the PUCO rules regarding revenue
recovery. Ohio Administrative Code 4901:1-38-08(A)(4) states the following:
The amount of the revenue recovery rider shall be spread to all

customers in proportion to the curreni revenue distribution between

and among classes, subject to change, alteration, or modification by
the Commission. The electric utility shalt file the projecied impact
of the proposed rider on all customers, by customer class. (emphasis

added)

Therefore, the revenue recovered should be in proportion to the current revenue
distribution between and among classes and FirstEnergy cannot allocate more
than 36% of the cost to the residential customers (see Table 5, column 8, in the
attached AAI Work Papers). It is noteworthy that under the proposed Rider EDR
(g) for Cleveland Clinic, the residential customers are responsible for 57% of the
cost of the arrangement (sec Table 3, column 4, in the attached AAT Work
Papers). Similarly, in accordance with the proposed Rider EDR residential
customers are responsible for 39.2% of the costs for the proposed domestic

automaker Reasonable Arrangement (see Table 3, column 8). However, if the

16
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Commission’s rules were applied correctly, it is my opinion that residential
customers should not be responsible for paying for more than 36% of these

Reasonable Arrangements.*

WHAT APPROACH WOULD YOU SUGGEST FOR THE COLLECTION OF
THE COST OF THE REASONABLE ARRANGEMENTS FOR THE
CLEVELAND CLINIC AND THE DOMESTIC AUTOMAKERS FROM
CONSUMERS?

I'suggest the strict adherence to O.A.C. 4901:1-38-08(A)}4) which mandates that
the allocation provisions of the revenue recovery rider should be consistent and
allocated to all customers in proportion with the revenue distribution between and
among the classes. Accordingly, the residential customer class should be
responsible for no more than 36% of the collection of the utilities costs associated
with both the Cleveland Clinic and the domestic automaker facilities (see Table 5
column 8, in the attached AAI Work Papers). For Rider (g), the residential
customers will pay a total of $4.9 million rather than the proposed $7.9 million.
For Rider (i), the residential customers will pay $986 thousand rather than the
proposed $1.1 million. As demonstrated in Table 8 and Table 9 in the attached
AAI Work Papers, other customer classes will also pay in proportion to their
share in the revenue distribution between and among classes. The impact of the

proposed

* Table 4 and Table 5 demonstrate the percentage revenue share for each customer class in the three
companies.
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revenue recovery that is consistent with O.A.C. 4901:1-38-08(A)(4) on the

average residential customer monthly and annual bills are demonstrated in Figure

1 .34

Figure 1: Monthly and Annual Impact for the Proposed Revenue Recovery
for that Average Residential Customer in FirstEnergy Companies

o FirstEnergy Companies
Residential Customers Cleve]ztnd Ohio Edison |Toledo Edison Total
Hectric
Average Monthly
Consumption (KWh) kWh 612 732 632 675
Annual Consumption kWh 7349 8785 7587 ‘8096
As filed
Monthly EDR {(g) $ 0.32 0.38 033 0.35
Anmual EDR (g) $ 3.82 4.57 3.95 4.21
Montkly EDR (i} b 0.043 0.052 0.045 0.04%8
Annual EDR (i} $ 0.522 0.624 0.539 0.575
As Propased

Monthly EDR {g) 3 0.20 024 ¢.21 0.22
Annual EDR (g) 5 240 2.87 2,48 2.65
Monthly EDR (i} S T 0048 [ 0041 I 0044
Annuat EDR (i) $ 0.479 0.573 0.495 0.528

Source; Average monthly and annual uses see Table 6, Proposed Monthly EDR Riders (g)
and (i) see Table 8 and Table 9. Filed EDR Rider (g) see Table 1, colamn 5 in Work Papers

IDENTIFICATION OF OTHER PROBLEMS

ARE THERE OTHER CONCERNS IN FIRSTENERGY PROPOSED
REASONABLE ARRANGEMENTS FOR THE EXPANSION FACILITIES
OF THE CLEVELAND CLINIC?

Yes, there are. The proposed reasonable arrangement for the Cleveland Clinic
expansion facilities appears to fall under the category of an economic

development reasonable arrangement — 0.A.C. 4901:1-38-03 yet the filing does

** Average monthly customer size is demonstrated in Table 7 in the attached Work Papers.
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not contain many of the filing requirements mandated in O.A.C. 4901:1-38-03 for

such arrangements. Q.A.C. 4901:1-38-03{A)(2) states (emphasis added)

2)

Each customer requesting to take service pursuant to an

economic development arrangement with the electric utility

shall, at a minimum, meet the following criteria, submit to

the electric utility and the commission verifiable

information detailing how the criterig are met, and provide

an affidavit from a company official as to the veracity of

the information provided:

(a)

(b)

(©)

(d

{e)

Eligible projects shall be for non-retail
purposes.

At least twenty-five new, full-time or full-
time equivalent jobs shall be created within
three years of initial operations.

The average hourly base wage rate of thé
new, full-time or full-time equivalent jobs
shall be at least one hundred fifty per cent of
the federal minimum wage.

The customer shall demaonstrate financial
viability.

The customer shall identify local (city,
county), state, or federal support in the form
of tax abatements or credits, jobs programs,

or other incentives.

19
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(H The customer shall identify potential |
secondary and tertiary benefits resulting
Jfrom its project including, but not limited to,
local/state tax dollars and related
employment or business opportunities
resulting from the location of the facility.

(8  The customer shall agree to maintain
operations at the project site for the term of

the incentives.

Thus, any Reasonable Arrangement that seeks the PUCO’s approval to collect
from customers the associated delta revenues from all customer classes must
establish a record that includes all of the information that is required by O.A.C.
4901:1-38-03. For example, the Application and its Stipulation did not provide
quantification of the wages associated with the expected employment expansion.
The Application did not identify local, state or federal support or other;incentives
received.” The Application and the Stipulation did not provide studies for the
potential secondary and tertiary benefits resulting from the expansion, neither is
there a demonstration of financial viability.”® As important as the Cleveland

Clinic expansion could be to economic development in Northeast Ohio, the inputs

% See FirstEnergy response to OCC Set 2-74 {Attachment AAI-5). Wiiness Ridmann indicated that the
Companies are not aware of any documents or studies to identify local, state or federal support for the
planned expansion.

* See FirstEnergy response to OCC Set 2-75 (Attachment AAI-6) in which witness Ridmann did not
provide estimates for potential secondary and tertiary benefits from the Cleveland Clinic.
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mandated by O.A.C. 4901:1-38-03 are imperative for a proper assessment and

consideration for any reasonable arrangement application.

022. DO YOU HAVE CONCERNS REGARDING FIRSTENERGY s
APPLICATION AND ITS STIPULATION FOR THE DOMESTIC
AUTOMAKER’S REASONABLE ARRANGEMENT?

A22. Yes. The Application and its Stipulation does not contain enough information to
support the special rates proposed for “domestic automakers.” The information
provided in the initial filing and FirstEnergy’s prefiled testimony does not address
many of the requirements of O.A.C. 4901:1-38-03(A)(2) identified above or the
relatively similar requirements of O.A.C 4901:1-38-03(B)(2); the latter pertains to
the retention of existing customer(s) likely to cease, reduce or relocate operations
out of state. The Stipulation does not claim: (1) that the beneficiaries seek to
attract new jobs, (2) that the Reasonable Arrangement shall retain existing jobs,
(3) or promise to maintain operations in Ohio, and (4) the Reasonable
Arrangement identifies potential secondary or tertiary benefits to customers, the
utility, or the State of Ohio resulting from the operations.37 The Stipulation does
not make any claims that these automaker facilities will continue to be pmﬁtable
in Ohio, or that the benefits will permit their existence as going concerns as the

result of the proposed arrangement.

%7 See FirstEnergy response to OCC Set 2-83 (Attachment AAI-7) in which wimess Ridmann did not
provide estimates for potential secondary and tertiary benefits from the domestic antomaker facilities,
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Further, there are no claims on the record that any domestic automaker facility
can qualify as an “energy efficiency production” facility as defined under O.A.C
4901:1-38-01(E).”® Had they qualified as an “energy efficiency production
facilities, the Application and its Stipulation should have contained information
that comply with the requirements of O.A.C. 4901:1-38-04(A)(2) that encompass
new employment levels, wage rates, demonstration of financial viability,
identification of local (city, county), state or federal support in the form of tax
abatements or credits, jobs programs or other incentives, and an agreement that
the facilities will maintain operations at the project site for the term of the

incentives.”

3 “Energy efficiency production facilities” means any customer that manufactures or assembles products
that promote the more efficient use of energy (i.e., increase the ratio of energy end use services (i.e., heat
light and derive power) derived from a device or process to energy inputs necessary to derive such end use
services as compared with other devices or processes that are commonly installed to derive the same energy
use services); or, any customer that manufactures, assembles or distributes products that are used in the
preduction of clean, renewable energy. Sec O.A.C. 4901:1-38-01 (E).

¥ See 0.A.C. 4901:1-38-04 (A)(2). To quote:

{2) Each customer requesting to take service pursuant to an energy efficiency
arrangement with the electric utility shall meet the following criteria, submit to the
electric udlity verifiable information detailing how the criteria are met, and provide an
affidavit from a company official as to the veracity of the information provided:

(a) The customer shall be an energy efficiency production facility as defined in
this chapter,

(b) At least ten new, full-time or full-time equivalent jobs shall be created within
three years of initial operations.

(c) The average hourly base wage rate of the new, full-time, or fuli-time equivalent jobs
shall be at least one hundred fifty per cent of federal miniroum wage.

{d) The customer shall demonstrate financial viability.

(&) The customer shall identify local (city, county), state, or federal support in the form of
tax abatements or credits, jobs programs, or other incentives.”

(f) The customer shail agree to maintain operations at the project site for the term of the
incentives.

22
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Finally, the Application and its Stipulation did not describe the proposed
reasonable arrangement as “Unique Arrangements” under O.A.C. 4901:1-38-05.
Had it been “Unique Arrangements”, the Application and its Stipulation should
have —as stipulated in O.A.C 4901:1-38-05(B)(1)--included the burden Vof proof
that the proposed arrangement is reasonable and does not violate the provisions of
sections of R.C., including 4905.35.*° The title of the special provision itself is
vague and suggests that it is discriminatory as it does not address other automaker
facilities in Ohio that may not be classified as “domestic”. Further, the exclusion
of other domestic automaker facilities that take similar electricity service, but
delivered to several sites, from eligibility to receive the proposed discounts raises

similar suggestions.

As important as the automakers are to the economy in Ohio, the above
information that is required by O.A.C. 4901:1-38-03(AX2}, 4901:1—38?[}3(B),
4901:1-38-04(AX2), or 4901:1-38-05(B)(1) as the case may be, was not provided
and it is imperative to properly assess any Reasonable Arrangement application.

CONCLUSION

DOES THIS CONCLUDE YOUR TESTIMONY?

¥ See R.C 4905.35 is related to prohibiting discrimination. To quote

(A) No public wtility shall make or give any undue or unreasonable preference or advantage to any
person, firm, corporation, or locality, or subject any person, firm, corporation, or locality to any
undue or unreasonable prejudice or disadvantage.

23



A23.

Direct Testimony of Amr A. Ibrahim
On Behalf of the Office of the Ohio Consumers’ Counsel
PUCQ Case No. 10-388-EL-550

Yes, for the time being. However, 1 reserve the right to incorporate new
information or supplement my testimony with information that may subsequently
be made available to the OCC throngh discovery. T also reserve the right to
supplement my testimony in response to positions taken by the PUCO Staff and

any other party to this proceeding.
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Good morning, Chairman Hagan and members of the committee, thank you for giving me
the opportunity to serve on today’s pancl on side deals, special contracts and

transparency.

These are interesting and important issues that are critical to ensuring that Senate Bill 221
(SB 221) is a comprehensive energy bill. As I have stated before to this committee, these
topics will probably “drive you nuts.” That is because depending on the stakeholder you

discuss these issues with; you will receive varying rationale and opinions on these issues.

So that you might be armed with a solid foundation to form your own educated opinion
and to ensure that we are on the same page in our discussion today, I am going to define
side deals, special contracts and transparency as they relate to and are applied by the
Public Utilities Commission of Ghio (PUCQ). In the course of defining these issues, 1
will also mention and discuss other important concepts that are related to the issues we

are discussing today.

Side Deals

A side deal can be defined as an agreement among partics to a case that takes place
during the course of a litigated process. A party may enter into an agreement with the
applicant of the case for the purpose of satisfying an interest thereby causing the party to
withdrawal objections or lend support to the stipulation or application pending before the
FUCO.

The PUCQ is often not made aware nor has any record of side deals reached in pending
cases. Therefore, the PUCO obviously does not and cannot enforce side deals. One can
argue that this leads to a disadvantage in the proceeding, especially since some of the
parties are not privy to the side deal or offered a side deal. I will examine this more when

I discuss transparency and provide an example of such an instance.



Stipulations
A stipulation is a negotiated arrangement that is the result of bargaining among the
parties to a case. Stipulations are filed in the case record and are then reviewed by the

PUCO commissioners for approval, modification or denial.

I would note that while you may often hear that the staff of the PUCO is a signatory party
to a stipulation, this in no way implies that the PUCO commissioners will automatically
approve the stipulation. PUCO staff is a separate party from that of the PUCO |
commissioners in proceedings and any negotiations. PUCO staff participates in cases but
are not representing the PUCO commissioners. All stipulations, regardless of the
signatory parties, go through the same rigorous review and three part test. That three part
test includes the following criteria:

» Is the settlement a product of serious bargaining among capable, knowledgeable

parties?
¢ Does the settlement, as a package, benefit ratepayers and the public interest?
» Does the settlement package violate any important regulatory principle or

practice?

Ultimately, the PUCO commissioners consider whether the agreement, which embodies
considerable time and effort by the signatory parties, is reasonable and should be
adopted. Based on this, the PUCO commissioners may modify, deny or approve the
stipulation. A stipulation may also include various agreements and contracts among the

parties that are subject to review by PUCQ commissioners.

Special Contracts
Special contracts are financial arrangements between a utility (electric, natural gas or
telephone) and a customer entered into either for the purpose of facilitating business

expansion or supporting ¢fforts to retain jobs in the face of economic hardship.

The PUCO approves special contracts that are filed with the agency, except those that are

entered into with a municipality or government entity. There have been limited electric



special contracts filed with our agency since the passage of Senate Bill 3 (SB 3) in 1999
because electric distribution utilities do not or cannot contract with customers; rather
contracting is done by the marketer side of the utility. As you know, with the
deregulation of electric generation by the enactment of SB 3, the PUCO does not have

tegulatory authority over this transaction.

Special contracts can be beneficial for economic development and we believe that the
PUCO needs to retain its authority to review and approve special contracts. Also critical
to examining special contracts is evaluating the objective or eriteria for the contract,
which may include load factor, the percentage of the customer’s expenses attributed to
electricity and any revenue deficiencies and the compensation for those deficiencies by

other customer classes.

It is important that special contracts continue to be reviewed and that SB 221 provide
clarity io the PUCQO’s role as the Commission is in the unique position of being able to

equally balance the interest of all parties.

Transparency

Transparency is an element of the regulatory process that ensures accountability and
equal treatment for all stakeholders. Transparency can be viewed in the procedural
requirements that allow all parties to have equal access to information within
proceedings. It also ensures that all market participants from the consumer to the supplier

are making informed decisions as to their purchases of power.

Attached to my testimony is a one-pager that illustrates the procedures that govern the
review of utility cases at the PUCO. In addition, it is important to note that the PUCO
opened a bill format case as part of the implementation of Senate Bitl 3. As a result, the
electric distribution utilities (EDUs) are required to itemize their customer bills to show
separate line items for generation, transmission, distribution, a transition charge and the
fixed monthly customer charge. EDUs are also required to provide a “price to compare”

which indicates what price an alternative generation supplier would have to “beat” to be



lower than the utility. The EDUs must also provide the 12-month prior usage history for
the custorner and must report periodically, with the customer’s bill, the utilities” fuel mix.
Any changes to the bill format require Commission approval. The Commission also has
the ability to order a bill format change if deemed necessary to provide additional
information for the customer. These changes made to the electric bill formats ensure
transparency to the electric customers as they know what they are paying for eabh

component of their electric bill.

Another example of transparency occurred recently during a pending PUCO case when
the Ohio Consumers’ Counsel (OCC) challenged the Duke Energy Ohio rate stabilization
plan before the Ohio Supreme Court. OCC requested the Commission to compel
discovery of side agreements between Duke and parties that signed the stipulation. When
the request was denied on the grounds that matters relating to settlement are privileged
and that side agreements are irrelevant to consideration of stipulations, OCC appealed the

issue to the Court.

The Ohio Supreme Court found that settlement discussions are not privileged and might
be relevant to determining whether a stipulation is the product of serious bargaining
among capable, knowledgeable parties (stipulation approval standard). The Court
ordered the Commission to compel disclosure of side agreements between Duke and the
signatory parties and, subsequently, to decide any issues pertaining to admissibility of
that information. Therefore, side agreements between Duke and signatory patties and
between signatory parties and Duke’s affiliates were ordered to be released. Later,

testimony was allowed relating to those side agreements.

Afterwards, the Commission found that the existence of the side agreements, in which
several signatory parties agreed to support the stipulation, raised serious doubt ﬁbout the
integrity and openness of the negotiation process. Therefore, the Commission found that
there was sufficient basis to question whether the partics engaged in serious bargaining.

The stipulation was rejected on that ground.



The Duke rate stabilization plan remand is significant because the Court applied the three
part test used for the review of stipulations and applied it to side deals. The Court has
now given the Commission a reason to compel discovery of side deals as these side
agreements might be relevant to determining whether a stipulation or agreement is the
product of serious bargaining among capable, knowledgeable parties. This is significant
because to up to this point, the Commission did not have a stamtory reason for

compelling this discovery.

Conclusion

As [ mentioned at the start of my testimony, side deals, special contracts and transparency
are important issues that need to be addressed to ensure that SB 221 is a comprehensive
energy bill. However, there will be varying rationale and opinions on these issues,
depending on the stakeholder’s point of view.

I hope that I have been able to provide you with a comprehensive overview of these

issues as they are defined by and applied by the PUCO.

Chairman Hagan, if you or members of the committee have questions, [ would be happy

to answer them at the appropriate time.



1)

2)

3)

a9

3)

Procedures for PUCO cases

Rate increase applications:

a} Utility files notice of intent to file an application 30 days prior to filing application.
Notice given to affected mayors and legislative authority of each municipality.
(Section 4909.43(B) R.C) |

b.) Notice of the filing of the application published in newspapers of general circulation
and on Commission web site. (Section 4909.19, R.C.)

c.) Staff investigation and report filed.

d.) Interested parties may intervene and file objections to the Staff Repout.

e.) All parties may conduct discovery.

f) Local public hearings held to afford public opportunity to express views. Newspaper
notice provided pursuant to Section 4903.083, R.C.

g.) Adjudicatory hearings held at the Commission offices.

Tariff change applications (to establish new service offering or to amend tariffs that are

not for an increase in rates):

a.) Application to amend tariffs filed by utility.

b.) If Commission determines that application may be unjust or unreasonable, the matter
is set for hearing and notice of the hearing published in newspapers in the aftected
argas (Section 4909.18, R.C.).

c.) Ifthe application is determined to be just and reasonable, application may be
approved by the Commission without a hearing.

Complaint cages:
a.) Complaint filed with the Commission pursuant to Section 4905.26, R.C.

b.) Scttlement conference scheduled to see if dispute can be resolved.
c.) If matter is not resolved and if complaint sets forth reasonable grounds, the matter is
set for hearing,

Rate Stabilization Plan applications:

a) Application filed by utility to establish generation rates upon the end of market
development periods (filed pursuant to 4928.14, R.C.).

b.) Interested parties granted intervention and discovery permitted.

¢.) Adjudicatory and local public hearings held, newspaper notice given.

Applications to approve special contracts:

a.) Utility enters into special contract with customer and files an application/cdpy of
contract with the Commission requesting approval of the contract pursuant to Section
490531, R.C.

h.) Commission’s staff reviews contract to determine if contract is in the public interest.
i.e. promotes economic development or helps the utility maintain load.

¢.) Commission issues order, no hearing required.




AAI -2 Discovery Responses



OCC Set 2
Wiiness: Ridmann

Case No. 10-0388-EL-SSO
Ohie Edison Company, The Cleveland Electric Muminating Company and The Toledo
kdison Company for Authority to Establish a Standard Sarvice Offar Pursuant to R.C.§
4928.143 in the Form of an Electric Security Plan.

RESPONSES TO REQUEST

ocCcC

Set 2-72
What Is the rationalas for excluding the General Service - Transmission (GT) customers

from the Automaker Charges Pravision in tha Economic Development Ridar (Original
Sheetl 118 — Page 5 of 5)?

Response: The exclusion of General Service — Transmizsion (GT) customers from the Automaker
Chames Provision in the Economic Development Rider is pact of the overall stipuiated
agreement.
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OCC Bet2
Witness: Ridmunn

Case No. 10-0388-EL-SSO

Ohio Edison Company, The Cleveland Electric llluminating Company and The Toledo
Edison Company for Authority to Estabiish a Standard Service Offer Pursuant to R.C.§

0CC
Set 2-73

Response:

4828,143 in the Form of an Elechric Security Plan.

TO T

How much are the banefits {by sach beneflt categary) to CEl from:
a) retaining the Claveland Clinic?,
b) sarving the additianal lead resulting from the propased expansion
in the Cleveland Clinic?

a) Objection: The request Is overly broad, unduly burdsnsome, vague, and ambiguous.
Without waiving the abjection, CEl is unable to determine at this time the "banefils", if any,
tha proposed expansion may have.

b} Qbjection; The request Is overly broad, unduly burdensome, vague, and ambigucus.
Withaut walving tha objection, see rasponse a.
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0CC Set 2
Witness: Ridmann

Case No. 10-0388-EL-SSO
Chio Edison Company, The Cleveland Electric lluminating Company and The Tolada
Edison Company for Authority to Establish a Standard Service Offer Pursuant to R.C.§
4928.143 in the Form of an Electric Security Plan.

RE ST
0CC
Set 2-81
What are the benefits (by category) accruing to FirstEnargy from:
a) rataining the “domestic automakers"?
b} serving the additionsl load above the haseline for the ysar 20087
Response: a} Objeclion: The request is overly broad, unduly burdensome, vague, and ambiguous.

Without walving the objection, the Companiss are unable to determine at thls time the
“benefits’, ¥ any, the propasad domestic automaker provision may have.

b} Objection: The request is overly broad, unduly burdenzome, vague, and ambiguous.
Without waiving the objection, the Companies are unable fo determine &t this time the
“benefits”, if any, the proposed domestic automaker provision may have.
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0OCC Set2
Witness: Ridmann

Casea No. 10-0388-EL-SS0O
Ohio Edison Company, The Cleveland Electric lluminating Company and The Toledo
Edison Company far Authority to Establish a Standard Service Offer Pursuant to R.C.§
4928.143 in the Form of an Electric Security Plan.

PONSES TO ST

0CC

Set2-74 What Dosuments exist regarding studies conducted by or for the Clevaland Clinic to
wertify locel (e.g. city and coumty), state, or federal support for the planned expansion
praject In the farm of tax abatements or credits, jobs programs, or othar incantives as
outiined in Ohio Adm. Code 4901:1-38-03 (A){e) {l.2. ldentify the Documents)?

Response: The Companies are not aware of any documents or siudies respensive fo this request.



AAI—-6 Discovery Responses



OCC Set 2
Witness: Ridmann

Case No, 10-0388-EL-SS0 :
Ohio Edison Company, The Cleveiand Electric iluminating Company and The Toledo
Edison Company for Authority to Establish a Standard Service Offer Pursuantto R.C.§
4928.143 In the Form of an Electric Security Pian.

RESPONSES TO REQUEST

ocCcC

Set 2-75 . , . )
What Documents exist regarding studiss conducisd by/for the Cleveland Clinic to identify
potertial secondary and tertiary benefits resulting from the Claveland Chnic’s planned
expension project including, but not limited to, local/state tax dollars and related
empioyment or businass apporiunities resulting from the location of the facility as outlined
in Ohio Adm. Cade 4801:1-38-03 {(A){H)?

Response: Objection: The request is overly broad and unduly burdensome, seeks informetion that is
beyond the scope of this proceeding and is irrelevant and not reascnably calculated to
lead to the discovery of admissible evidence, and also seeks proprictary customer
information that may not be released excapt with customar authorization or by order of a
regulatory agency or court of law.
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OCC Set 2
Witness: Ridmann

Case No. 10-0388-EL-SSO
Ohio Edison Company, The Cleveland Electric lluminating Company and The Toledo
Edison Company for Authority fo Establish a Standard Service Offer Pursuant to R.C.§
4928.143 in the Form of an Electric Security Plan.

RESPONSES TO REQUEST

0ocC
Set 2-83

What Documants exist regarding studies conducted by/for the domestic automakers to
identify potential secondary and terfiary benefits resulting from the Cleveland Clinic’s
planned expansion project including, but not limited to, local/state tax dollars and relsted

amployment or business opportunities resuking from the location of the facllity as outlined
In Ohio Adm. Code 4901:1-38-03 (AXD7

Response;  The Companies are not aware of any documents or studies responsive to this question.
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