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INTRODUCTION

PLEASE STATE YOUR NAME, ADDRESS AND POSITION.

My name is Wilson Gonzalez. My business address is 10 West Broad Street,
Suite 1800, Columbus, Ohio, 43215-3485. 1 am employed by the Office of the
Ohio Consumers’ Counsel ("OCC” or “Consumers’ Counsel”) as a Prhicipal

Regulatory Analyst.

PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND
PROFESSIONAL EXPERIENCE.

I have a Bachelor of Arts degree in Economics from Yale University and a Master
of Arts degree in Economics from the University of Massachusetts at Amherst, 1
have also completed coursework and passed my comprehensive exams towards a
Ph.D. in Economics at the University of Massachusetts at Amherst. [ have been
employed in the energy industry since 1986, first with the Connecticut Energy
Office (Senior Economist, 1986-1992), then Columbia Gas Distribution
Companies (“Columbia Gas”) (Iniegrated Resource Planning Coordinator, 1992-
1996) and American Electric Power (“AEP”) (Marketing Profitability Coordinator
and Market Research Consultant, 1996-2002). I have been spearheading the
Resource Planning activities within OCC since 2004, and have been involved in
numerous electric industry cases before the Public Utilities Commission of Ohio

(“PUCO” or “Commission™),
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WHAT HAS BEEN YOUR EXPERIENCE DIRECTLY RELATED TO ESP
PROCEEDINGS IN OHIO AND OTHER REGULATORY EXPERIENCE?

I have filed testimony on various issues in previous “SS0” filings that involved
the FirstEnergy applicants, Case Nos. 08-935-EL-SSO, 08-936-EL-SS0O and 09-
906-EL-SSO. 1have also filed testimony in previous American Electric Power,
Duke Energy of Ohio, and Dayton Power and Light “S50” filings whose case

numbers are listed in the answer to the next question.

I have been involved with many aspects of electric utility regulation since 1986
including but not limited to Rate Design and integrated resource planning, including
transmission and non-transmission alternative planning. While at the Connecticut
Energy Office I represented the office in one of the first DSM collaborative
processes in the country (Connecticut Department of the Public Utilities Commission
Docket No. 87-07-01). There I anatyzed the performance and cost-effectiveness of
many efficiency programs for Connecticut’s electric and gas utilities that led to
demonstration projects, policy recommendations, DSM programs (including rate
design recommendations) and energy efficiency standards. 1 also performed all the
analytical modeling for United llluminating’s first integrated resource plan filed
before the DPUC in 1990. At Columbia Gas, I was responsible for coordinating that
company’s Integrated Resource Plan within the corporate planning department and
DSM program development activities in the marketing department. I designed and

managed residential DSM programs in Maryland and Virginia. At AEP, T conducted
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numerous cost-benefit analyses of programs being sponsored by AEP’s corporate

marketing department, including their residential load control water heater program.

For the past 4 years at OCC, I have (among other matters):

. Been involved in DSM negotiations resulting in over $300 million
in energy efficiency programs with Ohio’s investor owned utilities;

. Prepared DSM (estimony in ten Commission cases;

. Testified before the Ohio House Alternative Energy Committee in
support of energy efficiency and demand response;

. Assisted in the preparation of energy efficiency and renewable
energy testimony and amendments for S.B. 221, H.B. 357, and
H.B. 487; and

. Testified before the PUCO on rate design issues;

. Worked extensively on a range of topics regarding FirstEnergy

SS0 proposals.

HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY BEFORE THE
PUBLIC UTILITIES COMMISSION OF ORIO?

Yes. Isubmitted testimony in the following cases before the Commission:
Vectren Energy Delivery of Ohio, Case No. 04-571-GA-AIR; Dominion East
Chio, Case No. 05-474-GA-ATA; Dominion East Ohio, Case No. 07-829-GA-
AIR; Vectren Energy Delivery of Ohio, Case No. 05-1444-GA-UNC; Columbus

Southern Company/Ohio Power Company, Case No. 06-222-EL-SLF; Duke



10
11
12
13
14
15
16
17
18
19
20
21
22

23

0s.

1L

Q6.
AS.

Direct Testimony of Wilson Gonzalez
On Behalf of the Office of the Ohio Consumers’ Counsel
PUCO Case No 10-388-EL-850

Energy of Ohio, Case No. 07-589-GA-AIR, FirstEnergy Companies, Case Nos.
(07-551-EL-AIR, et al.; Vectren Energy Delivery of Ohio, Case No. 07-1080-GA-
AIR; FirstEnergy Companies, Case No. 08-935-EL-SSO; FirstEnergy Companies,
Case No. 08-936-EL-SS0, Duke Energy of Ohio, Case No. 08-920-EL-880; AEP
Case No. 08-917-EL-SS0, DPL Case No. 08-1094-EL-SSO; FirstEnergy
Companies, Case No. 09-906-EL-SS0 and Duke Energy of Ohio, Case No. 10-

1999-EL-POR.

WHAT DOCUMENTS HAVE YOU REVIEWED IN THE PREPARATION OF
YOUR TESTIMONY?

I have reviewed the Application filed on March 23, 2010 by the Ohio Edison
Company, The Cleveland Electric lluminating Company, and The Toledo Edison
Company (“FirstEnergy” or “Company”), including the aitached Stipulation and
Recommendation (“Stipulation”), the Errata filing on March 30, 2010, and the
Direct Testimony of Company witness William Ridmann. I have reviewed the
relevant responses to QCC discovery, I have also reviewed the record in Case

No. 09-906-EL-580.
PURPOSE OF TESTIMONY
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

I'recommend that the Commission reject the ESP and render a decision in the

Company fully litigated Market Rate Offer (“MRO”) proceeding, Case No. (9-



10
1
12
13
14
15
16
17
18

19

21
22

23

Direct Testimony of Wilson Gongalez
On Behalf of the Office of the Ohio Consumers’ Counsel
PUCO Case Ne 10-388-EL-550

906-EL-SSO. The Stipulation that lays out the details of the ESP proposal fails
the Commission’s usual test for settlements. The truncated and exclusive process
that led to the filing of the Stipulation did not constitute serious bargaining among
capable, knowledgeable parties. A number of provisions in the Stipulation violate
important regulatory principles and practices, challenging the integrity of
Commission rules and its decided cases. The Stipulation as a package saddles
consumers with significant costs, and therefore as a whole does not benefit
ratepayers and the public. The package that has been presented for consideration
by the Commission is not, as described in my analysis, more favorable in the
aggregate than proceeding with the expected tesults from an MRO to establish

rates for retail customers.

I find fault with the following major provisions in FirstEnergy’s ESP proposal:
1. The proposed DCR Rider that would increase distribution rates, its

recovery, and its rate impact on residential customers;

2. The PIPP generation sole source contract with FirstEnergy Solutions;

3. The faux savings from regional transmission organization (“RTO”)
transmission costs;

4. The treatment of energy efficiency lost distribution revenues,

5. The lack of a recognition of operation savings concerning Smart Grid cost
recovery,

6. Economic development deals proposed without supporting information

and separate review;
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The large customer interruptible rate cost recovery from residential
customers;

The competitive bidding auction design;

The lack of direct demand signals in retail rates for non-residential
customers;

The lack of a long-term renewable energy credit (“REC”) contract.

EVALUATION OF THE STIPULATION AND RECOMMENDATION

A‘

Introduction

WHAT GENERAL PROVISIONS ARE CONTAINED IN THE

STIPULATION AND RECOMMENDATION FILED IN THIS

PROCEEDING?

The Stipulation contains the following major elements:

L.

A competitive bid auction for generation services which, except for the
inclusion of the sole source supply carve cut for a Company affiliate
(FirstEnergy Solutions) to meet PIPP load, is similar to (but not identical
to) the competitive bid auction process proposed in the MRO Case (i.e.
Case No. 09-906-EL-SS0);

Certain rate options set to expire will continue to be offered during the
period of this ESP, such as the Economic Load Response (“ELR”) peak
demand reduction rider and the time-differentiated pricing riders for

industrial customers approved in Case No. 09-541-EL-ATA. The
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Stipulation would also continue, or modify and continue, most of the
riders approved in the current ESP;

A mechanism for procuring RECs for renewable energy compliance;

A flat residential summer generation rate design;

A new Delivery Capital Recovery Rider (“Rider DCR”) and provisions for
only limited review of quarterly increases in rates that can reach as high as
$390 million over approximately two and one half year period;

A provision related to the Significantly Excessive Earnings Test
{(“SEET™),

Company contribution of $3 million to support economic develepment
and job retention activities and an additional $1.5 million to support the
fuel fund for low income residential customers;

Customers will continue to fund the Community Connections
weatherization program at a level of $5 million dollars per year and
provide an additional $300,000 to the City of Cleveland for energy
efficiency;

Smart grid cost recovery provisions;

Settlement of issues or cases related to corporate separation, American
Transmission Systems, Inc.’s (“ATSI”) transition to PIM, and FirstEnergy
Corporation’s proposed merger with Allegheny Energy, Inc_;

Funding arrangements for several energy efficiency administrators who
signed the Stipuiation,

Recovery of utility energy efficiency program lost distribution revenues.
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WHAT CRITERIA DOES THE COMMISSION USUALLY RELY UPON FOR
CONSIERING WHETHER TO ADOPT STIPULATIONS?

Typically, the Commission will adopt a Stipulation only if it meets all of the three

criteria:

1. The settlement is a product of serious bargaining among capable,
knowledgeable parties.

2. The settlement package does not violate any important regulatory

principles or practices.

3. The settlement as a package benefits ratepayers and the public interest.

DOES THE PROPOSED STIPULATION AND RECOMMENDATION, AS
FILED IN THIS PROCEEDING ON MARCH 23, 2010 AS PART OF THE
APPLICATION, MEET THE CRITERIA THAT THE COMMISSION
TYPICALLY RELIES UPON TO ADOPT STIPULATIONS?

No. As afactual matter, many of the provisions of the Stipulation and

Recommendation do not meet those criteria.

WHICH OF THOSE CRITERIA DOES THE STIPULATION AND
RECOMMENDATION FILED IN THIS CASE NOT MEET?

The Stipulation is problematic with respect to all three criteria considered by the
Commission when evaluating a stipulation. I will treat each of the tests

individually.
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B. Evalnation ef First Criterion.

WHY IS THE STIPULATION AND RECOMMENDATION FILED IN THIS
CASE NOT A PRODUCT OF SERIOUS BARGAINING AMONG CAPABLE
KNOWLEDGEABLE PARTIES?

The circumstances presented in the Application itself, to which FirstEnergy
attached as one of its parts the Stipulation, immediately raises questions regarding
satisfaction of the first criteria for judging stipulations. The criterion is whether
“[clapable, knowledgeable parties” engaged in “serious bargaining.” The two
concepts are linked: serious bargaining does not exist when one side of the
negotiations -- usually the utility in cases before the Commission where the utility
is the applicant -- has at its disposal a vast amount of information compared to the

other parties in the negotiation.

The evaluation of the first criteria is muddled in FirstEnergy Witness Ridmann’s
testimony. He claims the Stipulation is supported on the first criteria be;cause the
signatories to the Stipulation “ha[ve] a history of participation and experience in
matters before the Commission and [are] represented by experienced and
competent counsel.”™’ In this characterization Mr. Ridmann addresses the parties’
generalized knowledge of the regulatory process, but not the capability or
knowledge of the parties to this particular case regarding the facts presented in

this case. Even the proposed auction process -- about which some parties to the

! Ridmann Testimony, page 11 (March 31, 2010).
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MRO Case (i.e. Case No. 09-906-EL-SSO) have knowledge -- has been altered
from that proposed in the MRO Case. And this case involves a wide range of
matters outside the auction process that were not explored by any party to the
MRO Case. The negotiating process itself is a poor means by which parties can
become informed about the facts underlying a proposal. The OCC has made
inquiries into the contents of the Application by means of discovery -- limited by
the very short time permitted by the schedule to conduct discovery -- in an effort
to develop a perspective on this case that is independent of FirstEnergy’s
perspective. The information obtained, and the information that could be gained
by parties as part of inquiries into a FirstEnergy proposal, was not available to the

signatories at the time they negotiated portions of the Stipulation.

WHAT IS YOUR VIEW CONCERNING THE NUMBER OF PARTIES THAT
HAVE EXECUTED THE STIPULATION AND RECOMMENDATION?

The weight of any party’s execution of the Stipulation must also be considered in
the context of the proceeding in which it is offered. The lack of any ability to
compel FirstEnergy to provide information during a negotiation process is
compounded by the asymmetric position of an electric utility relative to those
with whom it negotiates hecause the ESP process removes the Commission from
issuing a binding result. As is well known by the parties and the Commission, the
sequence of events related to FirstEnergy’s initial ESP case, Case No. 05—935-EL-

SS0, shows that FirstEnergy is in a unique position to withdraw its proposed rate

10
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plan in the event that it disagrees with the Commission’s determinaticms.2 In the
present circumstances, FirstEnergy also negotiated from the unigue position that it
could continue to pursue its pending MRO application and not propose an ESP at
all unless it was satisfied that the ESP settlement was more favorable for the
Company than an MRO. This asymmetry in negotiating positions lessens the
weight of every non-FirstEnergy party’s execution of the resulting Stipulation as
an expression of the parties’ fundamental support for the package. The

Stipulation is favorable for FirstEnergy, but not for the public.

Mr. Ridmann emphasizes the “broad range of interests” represented by ﬁe
signatories to the stipulation.” Without a signatory party that represents
residential customers, by far (he largest number of the Company’s customers, the
Stipulation fails to represent the interests of most of FirstEnergy’s customers who
will be largely responsible for paying for the increased rates that will result from
the ESP Stipulation and that would not have resulted from the MRO prdcess.

The attention to the diverse number of interests belies the fact that signatory
parties were not focused on the overall impact of the proposed ESP on residential
customers and on public policy in general. Also, the parties invited to
negotiations that led to the filing of the ESP were the parties to the MRO Case.

The matters addressed in the Stipulation, however, are broader in scope than the

2 In re FirstEnergy 2008 ESP Proceeding, Case No. 08-935-EL-S50, FirstEnergy's Letter Notice of
Withdrawal (December 22, 2008).

3 Ridmann Testimony, page 11 (March 31, 2010).

11
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matters raised in the MRO Case. For example, many of the parties who
intervened in this case who were not involved in the MRO Case are concerned
with environmental issues or other issues that were first raised in the Stipulation.*
Therefore, a segment of interested parties to the matters raised in this case were
excluded from the negotiations, and their perspectives could not be reflected in

the Stipulation’s results.

DO YOU HAVE ANY OBSERVATIONS REGARDING THE LENGTH OF
THE NEGOTIATIONS THAT IS MENTIONED BY MR. RIDMANN?
Yes. Mr. Ridmann refers o a lengthy negotiation process that “began several

months ago.”S

This statement inaccurately reflects the negotiation process, and
therefore inaccurately reflects upon the seriousness of that process. The PUCO
Staff made some initial efforts to convene parties to the MRO Case to gain
perspectives on the Staff Comments that FirstEnergy should consider an ESP
filing.® Those nascent efforts resulted in a meeting on December 1, 2009, but
were abandoned as the hearing in the MRO on December 15, 2009 approached.
No further meetings were held with all the parties to the MRO Case regarding an

alternative approach until February 25, 2010.” The Stipulation was filed, as part

¥ Parties who were not involved in the MRO Case, but who have intervened in this case, include the
Environmental Law & Palicy Center, EnerNOQC, CPower, Viridity Energy, Energy Connect, Comverge,
Enerwise Global Technologies, Energy Curtailment Specialists, and the Council of Smaller Enterprises.

3 Ridmann Testimony, page 11 (March 31, 2010).

§ Staff Comments, Staff MRO Ex. 2, page 22 (November 24, 2009).

" Attachment 1. The e-mail string, dated February 23, 2010, includes a statement from FirstEnergy that
proposes discussions on February 25, 2010.

12
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of the Application, on March 23, 2010. This sequence of events takes three
months out of the negotiation process suggested in Mr. Ridmann’s testimony, and
reveals that discussions that resulted in some parties signing the Stipulaﬁon were
recent and rushed with insufficient time to conduct the kind of review necessary

before signing a settlement of this magnitude.

WHAT IS YOUR CONCLUSION REGARDING WHETHER THE FIRST
CRITERIA FOR THE EVALUATON OF STIPUATIONS IS SATIFIFED IN
THIS CASE?

From the above-mentioned facts and circumstances related to this case, the
Stipulation is not a result of serious bargaining among capable, knowledgeable
parties. Furthermore, consideration of whether compliance with the ﬁrét prong is
satisfied should include not only a review of who signed the Stipulation but who
did not sign and the reasons that they did not sign. The OCC did not sign for a

number of reasons that are discussed in my testimony.
C. Evaluation of Second Criterion.

DOES THE STIPULATION VIOLATE ANY IMPORTANT REGULATORY
PRINCIPLE OR PRACTICE?

Yes. The Stipulation seeks Commission approval on a number of matters that are
against the PUCO’s principles and practices, many of which stem from the basic

framework under which the Commission operates, including rules pramulgated by

13
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the Commission. Important regulatory principles and practices would be violated

if the Stipulation is approved.

CAN YOUR PROVIDE AN EXAMPLE OF SUCH A VIOLATION?

Yes. The Stipulation includes Rider DCR that permits distribution rates to
increase at an average annual level, over the period January 1, 2012 through May
31,2014, by as much as $161 million.® FirstEnergy proposes that the increases be
implemented in quarterly adjustments.” Page 15 of the Stipulation provides that
the “quarterly Rider DCR update filing will not be an application to increase rates
within the meaning of R.C. § 4909.18.” The increases charged to customers
through Rider DCR would be for costs for the delivery of standard distribution
service (e.g, not for new technology, such as for smart grid'%). The Stipulation
provision that proposes that quarierly increases in ordinary distribution rates do
not fit the description of an increase in rates is absurd. The provision essentially

asks the Commission to not regulate a process that is regulated.

The Stipulation contains FirstEnergy’s proposal for the support required of the
Company as part of the proposed quarterly Rider DCR adjustments. The

Stipulation permits annual audits of FirstEnergy’s filings, subject only to

¥ Stipulation, page 14. ($390 mitlion / 29 months x 12 months = $161 million annual average).

° Id.

" Increased distribution rates in connection with CEI’s smart grid proposal is the subject of another section
of the Stipulation. Stipulation, page 22-23.

14
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FirstEnergy’s “burden of proof to demonstrate the accuracy of the quarterly
filings.”'! Participation in the process of verifying the contents of FirstEnergy’s
filings is limited, according to the Stipulation, to only the PUCO Staif and to
signatories to the Stipulation (i.e. it would exclude the OCC, which has not
executed the Stipulation).’* The process for review of distribution rates is far less
than would take place under a rate case where all distribution-related costs are

reviewed for accuracy and reasonableness.

Also, the regulatory process is inherently a public process, in which the OCC is an
active participant on behalf of residential customers on a wide range of matters
regulated by the PUCO. The restrictive process described in the Stipulation that
only reviews Rider DCR adjustments -- which looks only at verification of one
distribution cost factor and that excludes parties such as the OCC from
participation -- lessens traditional regulatory oversight of rates and violates a

basic regulatory principle and practice that requires participation in Commission

proceedings by ali parties affected by proceedings.

CAN YOU PROVIDE ANY OTHER EXAMPLES OF THE VIOLATION OF

AN IMPORTANT REGULATORY PRINCIPLE OR PRACTICE?

" Stipulation, page 16.

214,

15
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Yes. The Stipulation contains a provision that an “AICUOQ college or university
member may elect to be treated as a mercantile customer . . . for the limited
purposes of R.C. § 4928.66 so long as the aggregate load of facilities situated on a
campus . . . qualifies such an entity as a mercantile customer. . . .”'* This
language is very troublesome from a regulatory standpoint, providing an
unprincipled manner in which the Stipulation would have the Commission treat a
statute. Multiple loads may be aggregated to constitute a mercantile customer
only under situations where those accounts are part of a “national account.”™*
This description does not fit an academic campus. Furthermore, the favorable
treatment in the Stipulation, providing for “benefit{s] made available to a
mercantile customer pursuant to R.C. § 4928 .66,”" is only available to members
of the AICUO which is also not part of the definition of a mercantile customer. If
academic campuses qualified as a mercantile customer, which they do not, the
provision in the Stipulation is unreasonably discriminatory. The effect of the
provision regarding AICUQO members is similar to the provisions previously
described regarding favored treatment of stipulating parties. Such favoritism
conflicts with the public nature of regulation and the fair treatment of everyone

affected by a rate plan.

3 Stipulation, page 25, paragraph 5.

¥ R.C. 4928 .01(A)(19).

* Stipulation, page 25, paragraph 5.

16
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Q@18. DO YOU HAVE ANY CONCERNS REGARDING PROTECTING THE

AlS.

INTEGRITY OF THE COMMISSION’S RULES?

Yes. The Stipulation contains a broad waiver request, stating: “the Companies
request waivers of those rules to the extent that the Commission deems necessary
to approve and implement this ESP.”*® The Commission has stated its
disapproval of such broad waivers that are based upon a general, rather than a
specific, statement for the cause served by the waiver.!” Stipulations should not
result in later surprises to its signatory parties, other interested persons, the public,
or the Commission itself. Moreover, without listing each waiver request and the
reason for each request, it is impossible for the Commission to determine whether
the matters sought to be waived are reasonable and in the public interest. The
Commission has the responsibility to carefully review an application and explain
its decisions. Without a clear understanding of each waiver and its purpose, the

Commission would not be meeting this responsibility.

% Stipulation, page 32, paragraph 8.

' This Commission palicy is stated, for example, in In re FirstEnergy RSP Proposal, Case No. 03-2144-
EL-ATA, Opinion and Order, page 40 (Iune 9, 2004):

The breadth of this [FirstEnergy] waiver request and the lack of any specificity as to the
areas of non-compliance make it impossible for the Commission to find good cause for
granting the extension of the general waiver. The Commission cannot grant a waiver
where the application has been unable to state the actual company process, program of
function that requires the waiver,

17
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DO YOU HAVE ANY CONCERNS REIATED TO THE EFFECT THE
STIPULATION AND RECOMMENDATION WOULD HAVE ON
DECISIONS REACHED IN OTHER CASES?

Yes. Tariff Sheets ELR and OLR. attached as part of the Application, include a
modification to the existing tariffs providing that ail interruptible capabilities for
peak demand reductions after 2008 shall be deemed “incremental” for purposes of
meeting the 2011 through 2013 benchmarks. '* The treatment of such
interruptible load reductions -- including whether loads subject to FirstEnergy’s
ELR and OLR tariffs can be considered “incremental” -- has been contentious in
cases before the Commission. In June of 2009, the Company filed an application
for certain waivers connected with the Company’s plans to meet its energy
efficiency and peak demand requirements.' The Commission’s March 10, 2010
Finding and Order stated: “Having provided clarification regarding Rule 4901:1-
39-05(E), O.A.C. [regarding the treatment of interruptible loads], as requested by
FirstEnergy, the Commission lacks sufficient information in the record regarding
the incremental peak demand reductions that the companies’ qualifyin g32009
programs were designed to achieve, compared to the reductions that the programs
in place in the preceding year had been designed to achieve.”™® Thus, the

Commission has already determined that ELR and OLR loads are considered

" ELR and OLR tariffs contained in Attachment B of the Company’s Application.

" In re FirstEnergy 2009 Energy Efficiency and Peak Demand Reductions, Case Nos. 09-535-EL-EEC, 09-
536-EL-EEC, and 09-537-EL-EEC.

¥ Jd., Finding and Order, page 6 (March 10, 2010) (emphasis added).
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“incremental” only in a comparison with interruptible loads previously in place.
Prior to 2009, the Company had approximately 400 megawatts of interruptible
load.”! Therefore, only truly incremental peak demand reductions over the
existing 400 megawatts in 2008 should be counted as incremental savings and
counted towards the peak demand reduction requirements. The Stipulation
provision conflicts with the Commission’s Finding and Order, which is surely
against the regulatory principles and practices that guided the Commission’s
existing determination. The Stipulation would require the Commissio:f to reverse
its previous position that was based upon the consideration of the Commission’s

policies after consideration of the record in an earlier case.

Also on the topic of a conflict with earlier decisions, the Commission stated in its
order in FirstEnergy’s last distribution rate case that it “will not grant FirstEnergy
authority to defer expenses related to storm damage indefinitely.”* The
Commission ordered an end to this special treatment of a single category of
expense, “the earlier of December 31, 2011, or upon the effective date of the
Commission’s order in FirstEnergy’s next distribution rate case.”” The

Stipulation conflicts with this Commission Order by providing for the

! Attachment 3, Company response to QCC-INT-4 in Case No. 07-796-EL-ATA, This number of
interruptible megawatts was also confirmed by FirstEnergy personnel at the April 5* technical conference
in this proceeding. -

% In re FirstEnergv's 2007 Distribution Rate Proceeding, Case No. 07-551-EL-AIR, page 43 (January 21,
2009).

Bq.
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continuation of “all deferrals previously approved in . . . 07-551-EL-AIR et al.

»% The Commission order in the

[FirstEnergy’s distribution rate case].
distribution rate case was clear that simply postponing FirstEnergy’s next
distribution rate case is not sufficient to continue the deferral treatment of storm
damage expenses. Approval of the Stipulation without modification would permit

this special treatment to continue without the desirable review of these expenses

by interested parties and ultimately the Commission in a separate case.

DO YOU HAVE ANY OTHER CONCERNS ABOUT THE PROVISIONS IN
THE STIPUIATION RELATED TO STORM DAMAGE EXPENSES?

Yes. The Stipulation is vague regarding the treatment of the extended deferrals
related to storm damage expense. The Stipulation states that the “storm damage
deferrals shall be dependent upon deferral criteria being agreed upon by the Staff
and the Companies, with such agreement being sought within thirty days of the
filing of this Stipulation.”®> Some aspect of the requested deferrals is apparently
subject to continuing negotiations between two parties to the Stipulation (i.c.
FirstEnergy and the PUCO Staff). The stipulating parties have agreed that the
continuing negotiations will not be subject to the public (i.e. litigated) review
process in this case that involves parties who would have to pay the resulting
charges. The Stipulation leaves the decision-making process to these two parties,

eliminating even Commission review and approval of “defesral criteria.” Such

* Stipulation, page 22.

P,
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criteria should be subject to review by both interested parties and the PUCO
Commissioners, and a change from the Commission’s policy pronouncement
regarding the end to deferrals for storm damage expenses should not depend upon

a vaguely described process that lies outside this case.

DO YOU HAVE ANY OTHER OBSERVATIONS REGARDING THE
VIOLATION OF IMPORTANT REGULATORY PRINCIPLES AND
PRACTICES?

Yes. The Stipulation contains provisions related to infrastructure for the
Cleveland Clinic and rate discounts for Domestic Automakers. 2 Normally, these
types of arrangements are filed in an application before the Commissioq subject to
rules that require extensive background information, and such cases undergo a full
review by interested parties (including by those customer who are asked to pay
millions of dollars for others to receive special treatment) in cases before the
Commission. As further discussed in the testimony of OCC witness Amr
Ibrahim, this background information is not known by FirstEnergy and is missing

from this case.

Special provisions are proposed for the benefit of the Cleveland Clinic, and the

Stipulation itself states that the Cleveland Clinic “intended to file an application

* Stipulation, pages 26-29.
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for a reasonable arrangement™’  Ignoring the extensive Commission rules
related to a subject matter, and essentially determining a case that has not even
been filed without the information that must be provided in such a case, violates
regulatory principles and practices related to ignoring Commission rules and

making determinations without full discussion in a transparent fashion.

The Domestic Automaker rate discount funded by other customers is also
discussed in the testimony of Dr. Ibrahim. The Stipulation devotes onljr a few
lines to a discount, and the implication of the word “domestic” is unknown
because the term is not defined in the Stipulation or the proposed Rider EDR,
paragraph “h.”*® The Application and its included Stipulation does not contain
the information regarding the impact the special support for domestic automakers
will have that would normally exist as part of a separate proceeding before the
Commission. The Domestic Automaker rate discount suffers the same problems
as the provisions for the Cleveland Clinic regarding the violation of regulatory

principles and practices.

* Stipulation, page 27.

* To the extent that “domestic” is intended to discriminate between customers based upon some aspect of
their ownership, this also violates a regulatory principle and practice.
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D. Evaluation of Third Criterion.

WHY DOLES THE SETTLEMENT, AS A PACKAGE, NOT BENEFIT
RATEPAYERS AND THE PURLIC?

Company witness Ridmann provides in his testimony a table pmportiné to show a
net benefit on a present value basis, of the ESP compared to the MRO to
customers of $280 million.  On the quantification of factors considered by M.
Ridmann and those that he failed to consider, the net “benefit” of the ESP
compared io the MRO is negative. In addition, there are other negative features
of the Stipulation that are more difficult to quantify, but shounld be considered in

making the comparison.

DO YOU AGREE WITH THE QUANTITATIVE ASSESSMENT OF NET
BENEFITS PROVIDED BY COMPANY WITNESS RIDMANN?

No. Witness Ridmann has produced a highly selective benefit-cost analysis
which overstates the benefits and grossly underestimates the cost of the
Stipulation to consumers. My more extensive, yet conservative, analysis of the
Stipulation reveals that customers stand 1o lose from $193 to $332 million under
the proposed ESP over the term of the Stipulation. ** Thus, the ESP does not in

the aggregate quantitatively benefit consumers as compared to an MRO.

® Ridmann Testimony, WRR Attachment 1 (March 31, 2010).

% Gchedules WG-1, 1A, 1B.
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PLEASE EXPLAIN HOW YOU REACHED THE CONCLUSION THAT THE
STIPULATION AND RECOMMENDATION DOES NOT IN THE
AGGREGATE QUANTITATIVELY BENEFIT CONSUMERS.

I made two kinds of adjustments to the Company’s net benefits table. First,
incorporaled more realistic assumptions to, and adjusted the values listed in the
table, concerning the net benefits related to distribution, Percentage of Income
Payment Plan (“PIPP”) generation, and the Regional Transmission Organization
(“RTO”) elements. Secondly, T added a number of elements that were missing in
the Company’s table concerning energy efficiency lost revenue recovery and the

handling of Smart Grid costs.

WHAT IS YOUR EVALUATION OF THE STIPULATION AND
RECOMMENDATION FROM A DISTRIBUTION PERSPECTIVE?
According to the Company’s own testimony, the Delivery Capital Recovery
(*DCR™) Rider contained in the Stipulation is less beneficial lo customers (i.e.
more costly 10 customers) than if the Company sought to increase rates through a
fully litigated distribution rate case. Company witness Ridmann’s WRR
Attachment 1 lists recovery of $302.8 million over two years and 5 months
through the DCR Rider even though the Stipulation allows for the recovery of
$390 million; the same attachment lists the recovery of $278 million if
FirstEnergy filed a separate distribution rate case. According to Witness
Ridmann, this $24.8 million net cost attributed to this element of the ESP in

comparison to the MRO is due to the lag in distribution cost recovery because of
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an assumed distribution rate case date certain of March 2011. This estimate of
$302.8 million is conservative since, under the Stipulation, the Company is

allowed to recover up to $390 million before a cost cap is imposed.”

Moreover, a distribution rate case would afford all parties and the PUCO an
extensive period to review any rate increase request; including inquirtes in
discovery, the consideration of expert testimony, and the presentation éf argument
by all affected persons. For example, this deliberative process in the last
FirstEnergy distribution rate case considered an application filed in June, 2007
and resulted in a Commission order in January 2009. In the past, such a
deliberative process has most often lead to an eventual trimming of the
Company’s original rate increase request. The distribution rate case filed in 2007
-- the first in a decade for each company -- requested $340 million in annual rate

increases, the Commission awarded $137 million in annual rate '111(:1n=.tases,?’2 and

3 Stipulation, page 14.

* In re FirstEnergy 2007 Distribution Rate Case, Case No. 07-551-EL-AIR, Order, page 48, paragraph
(23) Ganvary 21, 2009).
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even that increase included amounts not normally awarded in rate cases according
0 standard regulatory principles and practioes.33

Given that (1) the Stipulation allows the Company to exceed the listed DCR
recovery by up to $87.2 million, and (2) acknowledging that if the Company filed
for an increase under a rate case it is likely that PUCO-allowed increase would be
less than the increase requested, I have made adjustments to the net benefit table.
1 have prepared three scenarios for Commission consideration. In OCC’s base
case shown in Schedule WG-1, T have assumed that in a Company filed
distribution rate case, the additional revenue increase would be 60 percent of the
amount shown by Mr. Ridmann on WRR Attachment 1, resulting in a $136
million net cost of distribution in the ESP over the MRO. In the second scenario,
depicted in Schedule WG-1A, 1 have modified the first scenario to increase
revenue from Rider DCR to the Stipulation cap amount of $390 million, resulting
in a $223 million net cost of distribution in the ESP over the MRO. Schedule

WG-1B shows the third scenario in which Rider DCR revenue under the ESP is

# The Order in I re FirstEnergy RCP Case, Case No. 05-1125-EL-ATA, page 9 (January 4, 2006) stated:

[Wle find that exigent circumstances exist o deviate in a controlled way from the above
stated public utility regulatory principles. * * * We are mind({ul that such deferrals must
be scrutimzed to assure that the costs (o be deferred are reasonable, appropriately
incurred, clearly and directly related to specifically necessary infrastructure
tmprovements and reliability needs of the Companies, and in excess of expense amounts
already included in the rate structures of each of the Companies. We will approve the
deferral concept in this case premised upon the understanding that the expenses related to
infrastructure improvement and the increased expenses for maintenance of infrastructure
and reliability will yield necessary improvements that otherwise would have been
realized, for company financial reasons, over a much longer period of time.

Emphasis added. This 2006 Crder resulted in the increased distribution rates above those that would have
otherwise been approved in the 2007 distribution rate case. In re FirstEnergy 2007 Distribution Rate Case,
Case No. 07-551-EL-AIR, Order, page 11 (January 21, 2009). No claim of “‘exigent circumstances” has
been made that would provide similar increases in a newly filed rate case.

26



10

11

12

13

14

15

16

17

18

19

20

21

22

Q26.

A26.

Direct Testimony of Wilson Gonzalez
On Behalf of the Office of the Ohio Consumers’ Counsel
PUCO Case No 10-388-EL-550

$302.8 million and that no additional revenue is approved as a result of a
distribution rate case, resulting in a $302.8 million net cost of the ESP over the

MRO.

WHAT IS YOUR EVALUATION OF THE STIPULATION AND
RECOMMENDATION REGARDING THE PROPOSED PIPP
GENERATION PROCUREMENT?

The Stipulation provides for separate treatment of PIPP customers by carving out
their load and sole-sourcing their generation supply through a contract with
FirstEnergy Solutions at a 6 percent discount from the price to compare for these
customers. Upon close study, this arrangement is not prohibited within the
confines of an MRO. Moreover, such a proposal could specify no less than a 6
percent discount in its PIPP generation supply bid instrument and put it out for
competitive bid. Due to its competitive, rather than negotiated nature, such a bid
would most likely come in with a higher than 6 percent discount and benefit PIPP

customers more.,

I conservatively estimate a half of a percent more discount to the PIPP generation
supply under a separate competitively bid supply. This would result in $1 million
in additional savings, or an additional $1 million in cost to customers of the ESP

over the MRO for this element.
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WHAT IS YOUR EVALUATION OF THE STIPULATION AND
RECOMMENDATION REGARDING MATTERS RELATED TO
TRANSMISSION --- MISQ EXIT FEES, PJM INTEGRATION FEES, AND
PJM’S REGIONAL TRANSMISSION EXPANSION PLAN (“RTEP”)
CHARGES?

The savings attributed to MISO exit fees, the PJM Integration fees, and RTEP

charges misstate their consequences for FirstEnergy’s retail customers, and

therefore grossly inflate the benefits claimed for the ESP.

WHAT IS YOUR EVALUATION OF THE CLAIMED BENEFITS FROM
NOT CHARGING RETAIL CUSTOMERS RELATED TO CERTAIN RTEP
CHARGES?

The claimed difference in RTEP charges between the MRO and the ESP does not

exist, and should not be counted as a benefit that favors the ESP over the MRO.

WHERE DOES THE STIPULATION ADDRESS CHARGES FOR RTEP?
The Stipulation provides that “[t]he Companies agree to not seek recovery
through retail rates for the costs billed by PIM during the period Junel, 2011
through May 31, 2016 for RTEP projects which are approved by the PJM Board

prior to Tune 1, 2011.”** Mr. Ridmann claimed total benefits to consumers from

* Stipulation, page 18.
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this provision at $321.3 million dollars over five years,” which contributes
approximately $246.1 million in discounted present value benefits in Mr.

Ridmann’s overall comparison of a MRO with the proposed ESP.

DO YOU DISAGREE WITH MR, RIDMANN’S EVALUATION OF THE
RTEP PROVISIONS IN THE STIPULATION AND RECOMMENDATION?
Yes. Several significant problems arise with respect to this claimed benefit. First,
the Federal Energy Regulatory Commission (“FERC”) considered FirstEnergy’s
argument for the waiver of such RTEP charges and did not determine that state-
regulated retail customers would pay for these charges. Second, even according
to FirstEnergy public statements on the matter, the benefit claimed for the RTEP
provision in the Stipulation is exaggerated because the related costs are not likely
to materialize. Third, there are several process-related problems with the
Stipulation that could cause problems with implementation of the RTEP

provisions.

HOW DID FERC ADDRESS THE ISSUE OF RTEF CHARGES FOR
PROJECTS APPROVED BY PMJ PRIOR TO JUNE 1, 20117

FERC addressed the issue in its decision on December 17, 2009. FirstEnergy
stated in its application to FERC regarding its proposed switch in RTO operations

that would serve the Company that “ATSI LSEs {including FirstEnergy’s electric

¥ Ridmann Testimony, WRR Attachment 1 {March 31, 2010).
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distribution utilities} [should] continue to pay for qualifying Midwest ISO
regional facilities planned and approved before June 1,2011, as required by the
Midwest ISO ASM Tariff, but not pay for PIM legacy RTEP projects that were
approved by the PIM Board prior to ATSIs entrance into PIM. The ATSI LSEs
will, of course, pay for qualifying RTEP projects planned and approved by the
PJM Board after their June 1, 2011 date when their load is integrated into PIM."%
That matter was determined by FERC, after comment from interested parties, as
follows: “Transmission owners that seek to change RTOs should be prepared to
assume the costs attributable to their decisions. ATSI is permitied to balance the
benefits it associates with its decision to join PJM under its existing tariff against
the costs it anticipates it will incur in exiting the Midwest ISO and joining PIM to
determine whether such a move is cost-justified. * * * We sec no basis to modify
the existing RTO rules simply because a particular cost allocation makes a

transmission owner’s business decision more expensive.”37

ATSI, FirstEnergy’s affiliated owner of transmission facilities, is the entity whose
business decision to exit MISO and enter PJM caused the extra transmission
expansion plan costs (i.e. for projects approved before entry into PIM). FERC
has assigned these costs to ATSI as the decision-maker, not to ATST's customers.

Therefore, the Stipulation claims the “forgiveness” of charges through May 31,

* FirstEnergy Service Company, Inc., FERC Docket No. ER09-1589, Application, page 35 (August 7,

2009},

7 1d., Order Addressing RTO Realignment Request and Complaint, paragraph 113 (December 17, 2009),

30



10

11

12

13

14

15

16

17

18

19

20

032.

A32.

Direct Testimony of Wilson Gonzalez
Or Behalf of the Office of the Ohio Consumers’ Counsel
PUCO Case No 10-388-EL-580

2016 that are not the responsibility of FirstEnergy’s retail customers. Therefore,

the net benefit to this provision is zero.

WHY DO YOU STATE THAT THE RTEP-RELATED COSTS CLAIMED BY
FIRSTENERGY ARE EXAGGERATED?

Transmission expansion projects that have been approved by the PJM Board for
recovery through RTEP are subject to change, and those changes are not reflected
in FirstEnergy’s numbers. On an annual basis, PIM revisits the system need for
previously approved RTEP projects through its Retool Studies performed during
the annual RTEP report process. FirstEnergy has assumed that the various
transmission projects will proceed as planned. Approved high voltage RTEP
projects often face project postponements and potential cancellations through the
PJM process, opposition to such projects at the state level, and delays in
construction and siting permits. At least three of the six transmission expansion
projects identified by FirstEnergy in its discovery responses have been cancelled
or pn:-s.tponet;l.38 Only the Carson-Suffolk and TrAIL lines are under construction

and expected to be in service in 2011.

The Amos-Kemptown transtission project (PATH) that was approved by the

PJM board for inclusion in RTEP in 2007 had an in-service date of 2012.% On

* Attachment 4, Company Response to OCC Set 2-26.

* PIM Regional Transmission Expansion Plan 2008, page 67 (2009).
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27, 2010 Commonwealth of Virginia State Corporation Commission approved a
motion for the withdrawal of approval for the PATH project, effectively canceling
the PATH project.”’ Another PIM region-wide project that has experienced
delays and may face cancellation is the MAPP project, originally approved by the
PJM Board of Managers in 2007 and based upon the existence of the PATH
project.*' Now that the PATH project has been cancetled, it is possible that the
MAPP project will no longer be needed in the updated RTEP analysis.*> The
estimated total annual revenue requirement associated with PATH and MAPP that
FirstEnergy claims is $134 million (i.e. June 2011- May 2016), much or all of
which will not materialize.** Susquehanna-Roseland is a $1.1 billion project, with
an estimated in-service date of 2012, and will be subject to review in the 2010
PIM RTEP analysis.** The New Jfersey Board of Public Utilities postponed a

decision regarding the Susquehanna-Roseland project, partly in connection with

“ Application of PATH Allegheny Virginia Transmission Corporation for Certificates of Public
Convenience and Necessity to Construct Facilities, Commonwealth of Virginia, State Corporation
Commission at Richmond, VA, Case Number PUE-2009-00043, Order Granting Withdrawal (January 27,

I PIM Regional Transmission Expansion Plan 2007, page 10 (2008).

“ “However, all RTEP analysis forming the basis for the MAPP project assumed the PATH project to be
in-service. As with the PATH project, only the results of a comprehensive analysis ~ PYM’s 2010 annual
RTEP process — can be used to determine and support a definitive reassessment as to the future need and
in-service date for MAPP.” PJM 2009 Regional Transmission Expansion Plan, page 8 (2010).

# Response to OCC Interrogatory 2-26. The 2011 value provided by FirstEnergy was adjusted to
represent the time period June 1, 2011 through December 31, 2011, Using the Company's method,
FirstEnergy’s 2016 values were truncated to represent costs through May 31, 2016,

 PIM will release the 2010 RTEP report in June of 2010. The annual RTEP report reassesses the need for
all approved projects, and any project that is not completed is subject to a review for its reliability
justification.
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the factors cited for cancellation of the PATH project.* It is very likely that the
projects included in the FirstEnergy’s estimates will be delayed. The purported

benefits FirstEnergy claims for the ESP Stipulation are exaggeraxed.46

WHAT PROBLEMS DO YOU OBSERVE REGARDING
IMPLEMENTATION OF THE STIPULATION’S PROVISIONS RELATED
TO RTEP CHARGES?

The means by which the terms of the Stipulation would be carried out is
problematic. PIM’s cost atlocation methodology annually re-allocates RTEP
obligations, system-wide, and is not provided on a project-by-project basis by
project approved date.*’ If this obstacle to the calculation of the Stipulation’s
RTEP charges that retail customers can be overcome, there remains the problem
of verification of the calculations for purposes of FirstEnergy’s charges. The
Stipulation is silent regarding the how the calculations of permissible RTEP
charges would be accomplished and how (or whether) such calculations would be
verified in applications brought before the Commission. These are important

“process” problems that are not addressed in the Stipulation.

*Attachment 5, Lawrence Ragonese, “State postpones decision on N.J. Susquehanna-Roseland power line
project,” The Star Ledger (January 15, 2014), available at:
htp://www.nj.com/mews/index.ssE2010/01/state_postpones decision on nj.heml.

* The cost allocation method used by PJM has been questioned, among others by the PUCO, in the
Seventh Circuit Court of Appeals. Hlinois Commerce Regulatory Commission v. FERC, Case No. 08-1306,
et al. (7" Cir. August 6, 2009). The matter is currently before FERC in Docket No, EL(}5-121-008,

" PIM OATT, Schedule 12€ (b)(i)A).
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