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I. INTRODUCTION

In this case where the East Ohio Gas Company d/b/a Dominion East Ohio
(*DEO” or “Company”) seeks to collect money from 1.1 million residential consumers in
northern Ohio, DEQ has refused to answer discovery from the Office of the Ohio
Consumers’ Counsel (“OCC”) regarding the issues. DEQ’s refusal led to OCC’s motion
to compel responses to the discovery. OCC now replies to DEQ’s memorandum contra
OCC’s motion to compel, in which DEO continues its theme that this case should not
have any participation by a consumer advocate and that DEO should not have to answer
questions about its case from a representative of the people that DEQ wants to charge the
higher rates. This case relates to DEQ’s request to increase its Percentage of Income

Payment Plan (“PIPP™) rider to collect from customers certain costs associated with

PIPP.
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II. ARGUMENT |

To recap OCC’s argument for the PUCO to compel DEO to.answer discovery,
OCC is entitled to timely and complete responses to its discovery inquities. Ohio law
provides that “[a]ll parties and intervenors shall be granted ample rights of discovery.”
Discovery is important in this case where DEO is seeking to significantly increase its
collections from customers. As the statutory representative of DEQ’s 1.1 million
residential consumers, OCC has a vital interest in obtaining responses to the discovery
requests served upon DEQ in January, but is unable to do so without the Commission
compelling such a result. In a case that deait, in part, with the PUCO denying OCC the
right to discovery, including the denial of an OCC Motion to Compel, the Supreme Court
of Ohio found that the Commission erred in its decision.! The Supreme Court also based
its decision in part on its interpretation of R.C. 4903.082 “Without limiting the
commission’s discretion the Rules of Civil Procedure should be used wherever
practicable.” The Commission should grant the OCC’s Motion to Compel.

DEQ states in its Memorandum Contra that “OCC does not have the right to
participate in this proceeding.’” DEO then claims that since OCC allegedly has no right to
participate, DEQ) allegedly does not have to respond to OCC’s discovery.” DEQ further

asserts that Ohio Adm. Code 4901-1-16(H), regarding who is deemed to be a “party”, does

! Ohio Consumers’ Counsel v. Public Util. Comm., 111 Ohio St.3d 384, 2006-Ohio-3853, 83 (2006). “The
text of Ohio Adm.Code 4901-1-16(B), the commission’s discovery rule, is similar to Civ.R. 26(B)1),
which governs the scope of discovery in civil cases. Civ.R. 26(B) has been liberally construed to allow for
broad discovery of any unprivileged maiter relevant to the subject matter of the pending proceeding.
Moskovitz v. Mt. Sinai Med. Crr. (1994), 69 Ohio Si.3d 638, 661, 635 N.E.2d 331 (*The purpose of Civ.R.
26 is to provide a party with the right to discover all relevant matters, not privileged, that are pertinent to
the subject of the pending proceeding”)” '

*1d. at 782.
* DEO Memorandum Contra at 1.
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not apply to this proceeding because DEQ has determined that OCC has not met the
criteria for intervention.® Finally, DEQ justifies its failure to respond to OCC’s discovery
requests by making note of the Commission’s “unique” review process for the
consideration of PIPP rider adjustments by stating that such applications “are
automatically approved if the Commission takes no action within 45 days of filing an
application.””

In essence, DEQ’s argument is that, in this case, there are special rules for-
responding to discovery and there is a special procedure for the PIPP rider adjustment
process itself. When added together these two special provisions equal no discovery and no
intervention for anyone with an interest in utility charges to consumers in northern Ohio.
DEO’s procedural math is mistaken. DEO does not address the actual content of the
Commission’s rules regarding discovery. DEO has also ignored the fact that its application
was suspended some time ago.

OCC is entitled to discovery within the scope provided by the Commission’s rules:
“[A]ny party to a commission proceeding may obtain discovery of any matter, not
privileged, which is relevant to the subject matter of the proceeding.7“ DEO has not
provided information responsive to OCC’s discovery inquiries. DEO has not moved for a
protective order pursuant to Ohio Adm. Code 4901-1-24, and its non-responsiveness to

OCC’s requests is inappropriate. Even more significant is that DEO’s opposition is contrary

*1d. at 1-2.

®1d. at 2. Of course, in the present case, DEQ’s Application has been suspended and is not on an automatic
approval track.

7 Ohio Adm. Code 4901-1-16.



to the law on discovery, in R.C. 4903.082. Under the statute, OCC is entitled to “full and
reasonable discovery....”

The Commission’s rules require that a movant to compel responses to discovery
requests demonstrate that it has “exhausted all other reasonable means of resolving any
differences with the party or person from whom discovery is sought” and that it docurnernt
such efforts by affidavit, that it provide copies of the discovery requests, and that it briefly
explain why the information is sought. Ohio Adm. Code 4901-1-23. OCC wmpﬁed with
each of these requirements for a motion to compel, when DEO left no doubt that it would
not cooperate in this case.

The PUCO should order DEO to do what DEQ should have done without the need
for the PUCO to devote time to a ruling—provide full responses to OCC’s discovery
requests and provide copies of all documents requested by OCC, particularly in light of
the suspension of the Company’s pending Application. The Commission should order
DEO to provide an immediate response to OCC’s requests for the production of
documents, with the information to be provided to OCC according to a date certain set

within the next two weeks.

III. CONCLUSION

As the representative of DEQ’s 1.1 million residential customers, OCC -
respectfully requests that the Commission grant OCC’s Motion to Compel and reject
DEOQO’s arguments for a non-transparent regulatory process and for exclusion of consumer
representatives from that process. The Commission should protect the residential

consumers of DEO by ensuring that all interested parties have sufficient information to



review DEQ’s application and to make recommendations to the Commission. Consistent
with Ohio law, PUCO rule and the precedent of the Supreme Court of Ohio, OCC’s

motion io compel responses to discovery should be granted.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

Richard C. Reese, Counsel of Record
Assistant Consumers’ Counsel

OfTice of the Ohio Cansumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-8574 (Telephone)

(614) 466-9475 (Facsimile)

reese(coce.state.oh.us


mailto:reese@occ.statc.oh.us

CERTIFICATE OF SERVICE

[ hereby certify that a copy of the Reply Memorandum To DEO’s Memorandum

Contra OCC'’s Motion To Compel Responses to Discovery By The Office Of The Ohio

Consumers’ Counsel was served on the persons stated below via regular U.S. mail this

23rd day of March 2010.

Duane Luckey

Attorney General’s Office
Public Utilities Section

180 East Broad Street, 6 Floor
Columbus, Ohio 432145
duane.luckey@puc.state.oh.us

Mark A. Whitt

Christopher T. Kennedy

Joel E. Sechler ’
Carpenter Lipps & Leland LLP
280 Plaza, Suite 1300

280 North High Street
Columbus, Ohio 43215

whitt@ carpenterlipps.com
kennedyiacarpenterlipps.com
sechlerf@icarpenterlipps.com

Attorneys for Dominion East Chio

Richard C. Reese
Assistant Consumers’ Counsel

SERVICE

David C. Rinebolt

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street, P.O. Box 1793
Findlay, Ohio 45839-1793

drinebolt(@obiopartners.org
cmooney2@columbus.ar.com


mailto:drinebolt@ohiopartners.org
mailto:cmoonev2@cQlumbus.rr.cQm
mailto:sechler@carpenteriipps.com

