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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Request of Sweeney
Services, Inc., for an Administrative . Case No, 09-607-TR-CVF
Hearing. :

POST-HEARING BRIEF
SUBMITTED ON BEHALF OF THE STAFF OF
THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

Sweeney Services, Inc., the respondent in this matter, is contesting liability for the
violation of the federal motor carrier safety regulations while transporting hazardous
materijals at issue in this proceeding. Based on the evidence of record, established
| precedent of the Public Utilities Commission of Ohio (*Commission”), and on sound
public policy, the total monetary civil forfeiture of four hundred-fifty dollars ($450.00)

should be imposed against Respondent.

STATEMENT OF FACTS

L Procedural History of the Case

Respondent was sent a Notice of Preliminary Determination on July 6, 2009, as

required and described in Section 4901:2-7-12 of the Ohio Administrative Code



(“O.A.C.”)! The Notice of Preliminary Determination cited a violation of Section
383.93(b)(3) of the federal motor carrier safety regulations.? Respondent then filed a
request for a hearing in this matter. The hearing was conducted on December 1, 2009

before Attorney Examiner Gregory Price.

I.  Factual Background of the Violations at [ssue in this Proceeding

On May 20, 2009, PUCO Hazardous Materials Specialist Tom Forbes conducted a
roadside inspection of a vehicle operated by Sweeney Services, Inc. and driven by Adam
M. Lemon. At the time of the inspection, the vehicle was carrying Class 3 hazardous
materials. Specialist Forbes then prepared a report describing the resulis of the inspec-
tion. The report was introduced at the hearing as Staff Exhibit 1 and was admitted into
evidence by the Examiner.

Specialist Forbes found ene violation of the federal motor carrier safety regula-
tions, as stated in his report. The violation was failure to have a tank vehicle endorse-
ment on the driver’s commercial driver’s license (CDL) as required by 49 C.F.R.

§383.93(b)(3).

1 Ohio Admin. Code § 4901:2-7-12 (West 2010).
2 49 C.F.R. §383.93(b)(3) (2010).



LAW AND ARGUMENT

L The driver of a tank vehicle is required to have a tank vehicle endorse-
ment on his or her commercial driver’s license.

Section 383.93(b) of the federal motor carrier safety regulations provides, in perti-
nent part, that “[ A]n operator must obtain State-issued endorsements to his/her CDL to
operate commercial motor vehicles which are . . . (3) tank vehicles.” The evidence shows
that Respondent did not comply with this requirement.

The inspection of Respondent’s vehicle was conducted by an experienced officer
who had been trained in federal motor carrier safety regulations and hazardous materials
transportation requirements.> While on duty, the inspector observed that Respondent’s
vehicle was placarded for hazardous materials.4 The inspector then stopped the
Respondent’s vehicle and conducted a roadside inspection.> In the course of the vehicle
inspection, the inspector examined the shipping papers produced by the driver and deter-
mined that the vehicle was carrying petroleum distillate, which is a hazardous material

He also examined the driver’s CDL and observed that it did not have a tank endorse-

3 Tr. at 7-8.
4 Id. at 8.

5 Id.

6 Id at9.



ment.” After completing the inspection, the inspector prepared an inspection report that
was admitted into evidence as Staff Exhibit 1.8

Staff witness Forbes explained why the driver was required to a have a tank
endorsement on his CDL. Respondent’s vehicle had a tank with a capacity greater that
119 gallons and was permanently attached to the vehicle.? Specialist Forbes determined
the tank’s capacity by looking at the specification plate on the vehicle.1¢ Thus, the tank
on Respondent’s vehicle meets the definition of cargo tank found in 49 C.F.R. §171.8.
Therefore, the driver was required by 49 C.F.R. 383.93(b)(3) to have the proper
endorsement on his CDL.

Respondent failed to rebut the evidence showing that the driver lacked the
endorsement required to operate a tank vehicle. Respondent presented no witnesses at
the hearing. The Staff has shown by a preponderance of the evidence that Respondent
failed to comply with the requirements of 49 C.F.R. §383.93(b)(3). Accordingly, the
Commission should find that Respondent violated this section of the federal motor carrier

safety regulations while transporting hazardous materials.

7 Tr. at 10.
8 Id. at 13.
9 Id at12
10 Id



II.  The Commission should assess the civil forfeiture proposed by Staff
because it is objective and fair and because results from the factors and
procedure the Commission established to determine civil forfeitures.

The Public Utilities Commission of Ohio (“Commission™) has statutory power to
assess monetary forfeitures against drivers for non-compliance with motor carrier safety
and hazardous materials transportation regulations.!! The Legislature granted the
Commission the authority to assess forfeitures for the violations of the hazardous
materials transportation provisions.!?

The Public Utilities Commission has authority to adopt safety rules applicable to
hazardous materjals transportation and has, in fact, adopted the federal motor carrier
safety regulations and hazardous materials transportation regulations of the U.S. Depart-
ment of Transportation in Title 49 of the C.F.R.1* The Commission has also adopted
civil forfeiture and procedural rules.!# The Commission enforces the motor carrier safety
regulations and hazardous materials transportation regulations for the State of Ohio.

The civil forfeiture Staff proposed in this case resulted from an objective evalua-
tion of a multitude of factors.)’ The evaluation proceeded according to Staff’s usual pro-

cedure.!6 Staff treated Respondent just like any one else in similar circumstances.1”

n Ohio Rev. Code Ann, §§ 4919.99, 4921.99, 4923.99 {West 2010).

12 Id

13 Ohio Admin. Code § 4901:2-5-02 (West 2010).

14 Ohio Admin. Code §§ 4901:2-7-01 through 4901:2-7-22 (West 2010).
15 Staff Ex. 3 (Forfeiture Assessment); Tr. at 32-40.

16 Id



The evaluation was comprehensive and included consideration of: the nature
gravity, the extent of the violation, the existence of actual harm and the existence of other
circumstances that Staff believed should be considered.!® The evaluation considered
those factors in conjunction with the material hazard, Respondent’s culpability and its
history of prior violations.!? In so doing, Staff considered initially all the factors the
Commission identified for assessing civil penalties except Respondent’s ability to pay.20
As Mr. Canty explained, Staff cannot take Respondent’s ability to pay into consideration
when Staff initially evaluates a proposed civil penalty because it does not have any
information to consider on that issue.2! But, Mr. Canty elaborated: “That [Respondent’s
ability to pay] is something that is taken into consideration later on should Respondent
raise the issue.”22 In other words, Respondent’s ability to pay was considered if
Respondent raised it. But, the record suggests Respondent’s ability to pay is not an issue.
The civil forfeiture Staff proposed is only $450.00.22 This low amount suggests
Respondent’s ability to pay is not an issue. Moreover, nothing in the record contradicts

that conclusion. Respondent did not present any evidence concerning its inability to pay.

17 Tr. at 46.

18 Staff Ex. 3 (Forfeiture Assessment); Tr. at 36.

19 Staff Ex. 3 (Forfeiture Assessment); Tr. at 37-38.
20 See, Ohio Admin. Code § 4901:7-06 (West 2010).
21 Tr. at 48.

22 Id

23 Staff Ex. 5 (Notice of Preliminary Determination).



Accordingly, the record supports only the conclusion that Respondent has the ability to
pay the civil forfeiture. All of this means the civil forfeiture Staff proposed resulted from
a comprehensive assessment of factors and complied with the Commission’s rule for
determining civil penalties.

Additionally, Staff’s method for computing the proposed civil forfeiture was
objective and fair. According to its procedures, Staff used multiple charts to compute the
proposed civil forfeiture this case.2? Staff computed the proposed civil forfeiture through
assigning values to the various considerations contained in the assessment matrix.2> Staff
took these number values from an assessment chart which groups the violation into vari-
ous categories by point value.26 For example, the Staff identified the value for the viola-
tion’s nature gravity by consulting the assessment chart that provided a value for the
violation.2? The assessment matrix reveals that only 3 factors affected the point total and,
hence, the proposed civil forfeiture in this case: nature gravity, material hazard, and
amount of material.28 The values for all these factors came from charts Staff maintains
and uses to objectively compute proposed civil forfeitures.2® This means that StafT pro-

posed the same civil forfeiture in this case that it would have proposed in any case pre-

24 Tr. at 32-33.

25 Staff Ex. 3 (Forfeiture Assessment); Tr. at 32-40.
26 Tr. at 33.

27 Id

28 Staff Ex. 3 (Forfeiture Assessment),

29 Tr. at 33, 37.



senting the same circumstances. The method is objective, even-handed and consistent.
Accordingly, that method resulted in a fair proposed civil forfeiture.

The process the Commission established to assess civil forfeitures also is fair; it is
the process followed in this case. The process provided Respondent with multiple notices
| of the intent to assess a civil forfeiture and multiple opportunities for Respondent to
present its position.3¢ The Commission’s rules direct Staff to notify a Respondent of an
apparent violation and Staff’s intent to assess a civil for feature.3! At this time, Staff also
offers a respondent an opportunity for a settlement conference.32 After the conference,
Staff notifies the respondent of Staff’s position through a notice of preliminary deter-
mination that also notifies a respondent of its ability to request an administrative hear-
ing.33 This was the procedure followed in this case. Staff notified Respondent of the
Notice of Apparent Violation and Staff’s Intent to Assess a Forfeiture of $450.00.34 It
notified Respondent that it could pay the proposed civil forfeiture or request a settlement
conference.35 Respondent requested a conference but the matter was not resolved. Staff

notified the Respondent of that result and told Respondent of its options to pay the civil

30 Id. at 42-45.

31 Ohic Admin. Code § 4901:2-7-05 (West 2010).

32 Id

33 Ohio Admin, Code §§ 4901:2-7-07, 4901:2-7-10 (West 2010).

Mo o Staff Ex. 4 (Notice of Apparent Violation and Intent to Assess Forfeiture); Tr. at
35 Tr. at 42.



for feature or seek the administrative hearing in this case.3¢ As the record shows,

Respondent requested the administrative hearing.3? In all, Staff followed the Commis-

sion’s rules and offered Respondent multiple notices and opportunities to present

Respondent’s position. The process is fair and Respondent took full advantage of it,

The civil forfeiture involved in this case resulted from the application of a fair and

objective method as well as fair and objective procedures. The methods and procedures

employed are those established by the Commission. The civil forfeiture should be

assessed.

IIL

The inspection in this case complied with the Public Utilities Commis-
sion of Ohio rule authorizing and defining an inspection program.
That inspection program satisfied constitutional requirements for war-
rantless searches.

At the end of the hearing, Respondent moved to dismiss the violation because he

claimed to have an “impeccable record” and because Mr. Forbes, the inspector, did not

have knowledge of a violation prior to the stop.38 Respondent did not explain why the

Commission should dismiss the violation even if Respondent’s claims were true and he

did not provide a legal basis for the dismissal.3® The Attorney Examiner rightly denied

the motion.4® Simply, Respondent’s violation record and the inspector’s knowledge of a

35

37

38

39

40

Staff Ex. 5 (Notice of Preliminary Determination); Tr. at 42-43, 45.
Staff Ex. 6 (July 20, 2009 Letter from D. Ferris).

Tr. at 53-54.

Tr. at 53.54.

Tr. at 57.



violation do not preclude inspections.4! Probable cause to believe a violation exists is not
a pre-condition to a warrantless inspection in a closely regulated industry such as com-
mercial trucking,42 The United States Supreme Court has upheld inspections where the
inspection scheme did not require any level of suspicion.43 Accordingly, Respondent’s
rationale for its motion does do not support dismissal, as the Attorney Examiner found.
Moreover, the Commission’s rules authorized the inspection in this case. Mr. Forbes

inspected Respondent’s vehicle as authorized by that rule.

A.  The Commission rule providing for the Commission’s commer-
cial motor vehicle inspection program, Ohio Administrative
Code § 4901:2-5-13, aunthorized the inspection in this case and
the inspection complied with that rule.

The inspection in this case was authorized by the Commission’s transportation
inspection program rule, O.A.C. 4905:2-5-13, and the inspection complied with that rule.

The General Assembly authorized the Commission to adopt rules applicable to
commercial motor vehicle transport, including transport of hazardous, flammable
materials such as Respondent transported in this case.44 Among those rules, the Commis-

sion proscribed an inspection program applicable to Respondent and other carriers.45

4l Ohio Admin. Code § 4901:2-5-13.

42 Id

43 New Yorkv. Burger, 482 U.S. 691, 694 n.1, 107 S.Ct. 2636, 2639 n.1, 96 L.Ed. 2d
601 (1987); United States v. Dominguez-Prieta, 923 F.2d 464, 469 (6" Cir., 1991).

4 Ohio Rev. Code Ann. §§ 4921.04, 4923.03 (West 2010).

45 Ohio Admin, Code § 4901:2-5-13 (West 2010),

10



0.A.C. 4901:2-5-13 authorizes Mr. Forbes, and other employees of the Commission’s
transportation department, to inspect commercial motor vehicles.#6 The rule authorizes
compliance inspections of commercial motor vehicles and their cargo when located on
“any public roadway, public property or private property open to the public.”¥? In this
case, Respondent transported its cargo on state route 664, a public roadway, when Mr.
Forbes inspected its vehicle.4® Accordingly, O.A.C. 4901:2-5-13 authorized the inspec-
tion if circumstances satisfied certain criteria imposed by the inspection program and that
limit an inspector’s discretion.

The inspection program limits the motor vehicles subject to inspection by cri-
teria.¥ Inspectors may inspect only commercial motor vehicles meeting one of five cri-
teria.30 One criterion includes commercial motor vehicles on public roadways that are
“designated by the headquarters staff of the commission’s transportation department as
‘special interest.””S! Headquarters staff has designated all motor vehicles transporting
hazardous materials as a headquarters “special interest,” (HINT).52 In this case, Mr.

Forbes inspected Respondent’s vehicle while it was transporting a flammable, hazardous

46 Id

47 Ohio Admin. Code § 4901:2-5-13(B)(2) (West 2010).

48 Staff Ex. | (Driver/Vehicle Examination Report); Tr. at 8-9.
49 Ohio Admin. Code § 4901:2-5-13(C) (West 2010),

50 1d

51 Ohio Admin. Code § 4901:2-5-13(C)(4) (West 2010),

52 Tr. at 27.

11



material cargo on a public roadway.53 Mr. Forbes inspected the vehicle because he saw
placards on the outside announcing its hazardous material cargo.5* Accordingly, the
Commission’s inspection program rule authorized the inspection.

The inspection program also describes the permissible scope of an inspection of a
commercial motor vehicle such as the one Mr. Forbes inspected.’> Relevant to this case,
the permissible scope includes an examination of the driver’s license to operate the com-
mercial motor vehicle, and an inspection of the vehicle for compliance with motor carrier
safety regulations and hazardous material requirements.3¢ That inspection revealed the
violation in this case. Mr. Forbes’ inspection revealed the commercial motor vehicle was
a tank truck carrying a flammable, hazardous cargo.’” The Commission rules require the
driver of such a truck have a tank endorsement on his commercial driver’s license.’® Mr.
Forbes’ inspection of the driver’s commercial driver’s license revealed the driver did not
have the required tank endorsement on his commercial driver’s license.’® Mr. Forbes’

inspection was within the scope authorized by the Commission’s inspection program.60

33 Staff Ex. 1 (Driver/Vehicle Examination Report); Tr. at 9.

54 Tr.at 8.

33 Ohio Admin. Code § 4901:2-5-13(D) (West 2010).

56 d

37 Staff Ex. I (Driver/Vehicle Examination Report); Tr. at 9, 12-13, 16.
58 Staff Ex. 1 (Driver/Vehicle Examination Report); Tr. at 12.

59 Tr. at 10.

60 Ohio Admin. Code § 4901:2-5-13(D) (West 2010).

12



Simply, the Commission’s rule authorized the inspection and the inspection complying

with the rule revealed the violation.

B.  The Commission’s rule providing the inspection program satis-
fies constitutional requirements for warrantless searches,

1. Commercial trucking is a pervasively regulated industry and
warrantless searches in such industries are proper.

An exception to the warrant requirement of the Fourth Amendment to the United
States Constitution exists in pervasively regulated industries.6! The Court in New York v.
Burger explained that the business owners and operators in pervasively regulated
industries have “a reduced expectation of privacy™ and because of that reduced
expectation of privacy “the warrant and probable-cause requirements, which fulfill the
traditional Fourth Amendment standard of reasonableness for a government search, ...
have less application.”2 Accordingly, the Burger Court concluded “where the privacy
interests of the owner are weakened and the government interests in reguiating particular
businesses are concomitantly heightened, [as in a pervasively regulated industry] a
warrantless inspection of commercial premises may well be reasonable within the
meaning of the Fourth Amendment.”®3 The Burger Court found a warrantless search of a

pervasively regulated business is reasonable when 3 criteria are present:

6l Burger, 482 U.S. 691, 701, 107 S. Ct. 2636, 2643.
62 Burger , 482 U.8. 691, 702, 107 8. Ct. 2636, 2643-2644.
63 Burger . 482 U.S. 691, 702, 107 S. Ct. 2636, 2643-2644,

13



1. First, there must be a substantial government interest
that informs the regulatory scheme pursuant to which
the inspection is made.

2. Second, warrantless inspections must be necessary to
further the regulatory scheme.

3. Finally, the inspection program must perform the two
basic functions of a warrant: it should advise the owner
of commercial premises that the search is made pur-
suant to law and has a properly defined scope, and the
inspection program should limit the discretion of the
inspecting officer, %

Commercial trucking is a pervasively regulated industry and these three criteria were

satisfied in the present case. Mr. Forbes’ inspection was proper.

Commercial trucking is a pervasively regulated industry.% Both federal and state

governments extensively regulate it.66 As the federal Sixth Circuit Court of Appeals

explained:

The federal regulations governing the commercial trucking
industry are extensive. Regulations cover driver's qualifica-
tions, motor vehicles' parts and accessories, reporting of acci-
dents, drivers' hours of service, inspection, repair and main-
tenance of motor vehicles, recording of itineraries, trans-
portation of hazardous materials, and other safety issues. Not
only is there comprehensive regulation of the common carri-
ers in the trucking industry by the federal government, but

64

65

Burger, 482 U.S. 691, 702-703, 107 S. Ct. 2636, 2644; Benson v. Qhio Racing
Commission, 2004 WL 1405321, 937, (Ohio App. 10" Distr., 2004) (unreported
decision) (see Attachment A).

United States v. Steed, 548 F.3d 961, 968 (11" Cir., 2008); Owner-Operator
Independent Drivers Assn., Inc. v. McFadden, 124 F. 3d 199 (Table) (6™ Cir., 1997)
(unreported decision) (see Attachment BY; United States v. Dominguez-Prieto, 923 F.2d
464, 468.

V-1 Oil Company v. Means, 94 F. 3d 1420, 1425 (10" Cir., 1996); United States
v. Dominguez-FPrieto, 923 F.2d 464, 468.

14



they are also comprehensively regulated by most, if not all,
states . . . In view of this extensive state and federal regula-
tion, we find the commen carriers in the trucking industry to
be a pervasively regulated business. [Citations omitted.} 67

Such regulation led the federal Eleventh Circuit Court of Appeals to observe that “every
circuit [federal circuit courts of appeal] to address the issue [whether commercial truck-
ing is a pervasively regulated industry] has agreed that commercial trucking is a per-
vasively regulated industry within the meaning of Burger {[New York v. Burger, 482 U.S.
6911.768 Additionally, the Commission should recognize that Ohio extensively regulates
commercial trucking and Ohio does so as pervasively as the federal government. The
Commission’s regulations, alone, regulate commercial trucking as pervasively as federal
law. Asthe Commission knows well, it adopted the federal scheme as Ohio regulation.5?
This extensive regulation at both the federal and state level shows that commercial
trucking is a pervasively regulated industry.”® And, transportation of hazardous

materials, such as the flammable cargo involved in this case, is even more closely regu-

lated.?!

67 United States v. Dominguez-Prieto, 923 F.2d 464, 468.

63 United States v. Steed, 548 F.3d 961, 968 n.5 (11" Cir., 2008).

69 Ohio Admin. Code § 4001:2-5-02 (West 2010).

70 United States v. Steed, 548 F.3d 961, 967-968; Owner-Operator Independent

United States v. Dominguez-Prieta, 923 F.2d 464, 467-470.

7 V-1 Oil Company v. Means, 94 F. 3d 1420, 1425 ( 10" Cir., 1996).

15



Since commercial trucking is a pervasively regulated industry, the warrantless

search in this case was permissible if the criteria enunciated in Burger were met.’2 .

2. The Commission’s inspection program satisfies the criteria for
warrantless searches of pervasively regulated industries such as
commercial trucking,

The first Burger criterion is met by the substantial government interest of this
state, as that of all other states, in the need to place restrictions on transportation of
commodities including hazardous materials, such as the flammable materials involved in
this case.” Additionally, the statc has a substantial interest in the safe operation of large
commercial vehicles is critical to the welfare of the motoring public.”® Finding these
substantial governmental interests in the regulation of commercial motor vehicles, the 6"
circuit explained:

With respect to the regulation of common carriers in the
trucking industry, the substantial interests of the government
are evident. There is a clear need to place restrictions on
what commodities may be transported and what type of
vehicles may be used to transport those commodities. For
example, the state has a substantial interest in prohibiting the
transportation of flammable or hazardous materials absent
certain safety precautions including vehicle design and pla-
carding. Likewise, the safe operation of large commercial
vehicles is critical to the welfare of the motoring public.
[Citations omitted.] 75

72 See, Burger, 482 U.S. 691; United States v. Steed, 548 F.3d 961; United States v.
Dominguez-Prieta, 923 F 2d 464,

73 United States v. Dominguez-Prieto, 923 F.2d 464, 468,

74 Id.

75 United States v. Dominguez-Prieto, 923 F.2d 464, 468.

16



Government’s substantial interest in regulating the transportation of hazardous materials
on public roadways for public safety should be beyond question.

The second Burger criterion is met by the necessity of the warrantless search to
further the regulatory scheme to regulate the transportation of cargo, particularly hazard-
ous materials, on public highways.” Simply, Ohio, as any other state, must be able to
inspect commercial motor vehicles operating on public roadways if the state is to
successfully regulate the trucking industry.”? As the 6™ circuit explained,

In Burger, the Court held that the warrantless inspections of
junkyards were necessary to further the regulatory scheme
because they were a credible deterrent for the receiving of
and marketing in stolen goods, and they facilitated frequent
inspections. Imposing a warrant requirement would have
frustrated both of these goals. The Court also noted that a
warrant requirement would interfere with the purpose of the
statute, “[b]ecause stolen cars and parts often pass quickly
through an automobile junkyard.”

As was the case in Burger, warrantless inspections are critical
to the regulatory scheme in question here. If'the ... [state] is
to be successful in regulating or controlling common carriers
in the trucking industry and the types of cargo they transport,
they must be able to check the cargo frequently. Like the
stolen cars and automobile parts which pass quickly through
an automabile junkyard, trucks pass quickly through states
and out of the jurisdictions of the enforcement agencies; the
facts presented here in support of warrantless inspections are
more compelling than those present in Burger. [Citations

omitted.] 78
76 Id
77 Id
78 United States v. Dominguez-Prieto, 923 F.2d at 468-469.

17



Trucks not only pass quickly out of the state but also they pass quickly down the road and
out of view. If the state is to regulaic them, it must inspect them. If the state is to protect
public safety on public roadways, it must inspect commercial motor vehicles carrying
hazardous materials such as the flammable hazardous materials carried on the truck
involved in this case. Simply, a warrant requirement frustrates the state’s ability to pro-
tect public safety on public roadways. Accordingly, warrantless searches are necessary to
further the regulatory scheme to regulate the transportation of cargo, particularly hazard-
ous malterials, on public highways.™

The third, and final, Burger criterion is met because the Commission’s inspection
program performs the two basic functions of a warrant. First, it advises the owner of
commercial motor vehicles, such as the Respondent, that inspections, including that by
Mr. Forbes, are made pursuant to law and the inspection program has a properly defined
scope. Second, the inspection program limits the time, place, and scope of the inspection,
thereby, limiting the discretion of the inspecting officer. The Commission’s commercial
motor vehicle inspection program, provided and described in O.A.C. 4901:2-3-13 satis-
fies these functions.

The first function is satisfied if the inspection program advises the owner of the
commercial motor vehicle that the search is made pursuant to law and has a properly

defined scope.®¢ The inspection program provided in O.A.C. 4901:2-5-13 is so compre-

79 Id

80 Burger, 482 U.S. 691, 702-703, 107 S.Ct. 2636, 2644; United States v. Steed, 548
F.3d 961, 968; United States v. Dominguez-Prieto, 923 F.2d 464, 467.

18



hensive that the Respondent, and all other commercial motor vehicle owners, cannot help
but be aware that the commercial motor vehicle will be subject to periodic inspections.
0.A.C. 4901:2-5-13 provides a comprehensive inspection program applicable to all
commetcial motor vehicles. It authorizes inspections to enforce standards and require-
ments relating to interstate and intrastate commerce.8! That means commercial motor
vehicles are subject to inspection when operating in both interstate and intrastate com-
merce. Additionally, O.A.C. 4901:2-5-13 authorizes inspections to enforce standards and
requirements relating to both public and private-contract transportation.32 Accordingly,
commercial motor vehicles are subject to inspection under this rule whether they engage
in public or private carriage.83 Simply, O.A.C. 4901:2-5-13 notified Respondent, and all
others engaged in the commereial trucking industry, that all types of commercial motor
vehicles engaged in all types of transportation were subject to inspection by state inspec-
tors like Mr. Forbes to enforce the Commission’s standards and requirements relating to
transportation. The rule’s existence shows inspections are authorized by, and take place
pursuant to, law - O.A.C. 4901:2-5-13.

The well-defined nature of the inspection program also shows Respondent, and all
others engaged in the commercial trucking industry, that their commercial motor vehicles
are subject to inspections authorized by law and conducted according to law. O.A.C.

4901:2-5-13 limits inspectors’ discretion in choosing commercial motor vehicles to

81 Ohio Admin. Code § 4901:2-5-13(A) (West 2010).
82 Id
43 Ohio Admin. Code § 4901:2-5-13(A) (West 2010).
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inspect by location; only commercial motor vehicles located in one of three areas are
subject to inspection.3? Those areas include:

1. Premises owned or controlled by an offeror or motor carrier;

2. Any public roadway, such as the one involved in this case,
public property or private property open to the public.

3. Any other premises if the inspection is conducted with
permission of the owner or person in control of the prop-

erty'&‘!

0.A.C. 4901:2-5-13 also limits the commercial motor vehicles subject to inspection by
proscribing criteria the inspectors must apply in identifying vehicles for inspection. 86
The Commission’s inspection program authorizes an inspection only if one of the fol-
lowing six criteria applies:

1. Complaints received by the Commission’s transportation
department headquarters staff and issued to field employees.

2. Observed violations of rules and statutes listed in O.A.C.
4901:2-5-13(A).

3. Knowledge the commercial motor vehicle was recently
inspected and had serious safety defects.

4. Motor vehicles, carriers, and offerors designated by headquar-
ters staff of the transportation department as “special inter-
est.” These are “HINT inspections” and include Mr. Forbes’
inspection involved in this case.

5. Any uniform, statistical selection procedure.
84 Ohio Admin. Code § 4901:2-5-13(B) {West 2010).
85 Id
86 Ohio Admin. Code § 4901:2-5-13(C) (West 2010).
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6. Any inspection system developed by the federal highway
administration and utilizing a carrier or driver’s safety per-
formance record as a factor.87

Indeed, the Commission’s inspection program detailed in O.A.C. 4901:2-5-13 controls
the choice of commercial motor vehicles inspected.

Further, 0.A.C. 4901:2-5-13 defines the scope of inspections.38 It identifies what
the inspector may inspect and provides:

(D) The content and extent of inspections may include but
not be limited to examination of the employee’s age (if
employee is a driver), license to operate the motor vehicle,
physical condition (drug or alcohol influence, iliness,
fatigue), medical examiner’s certificate or medical examiner’s
provisional certificate, record of duty status and hours of
service, and possession of controlled substances or alcohol,
passenger authorization, vehicle inspection reports, seat belt,
brake system, stecring mechanism, wheels, tires, coupling
devices, suspension, frame, fuel system, exhaust system,
windshield and windshield wipers, lighting devices, safety
devices, electrical system; cargo securement and
authorization; hazardous materials requirements; and any
other component, equipment, or device covered by the rules
and statutes listed in paragraph (A) of this rule.8?

This shows the Commission’s rule, like a warrant, defines the scope of inspections.

In sum, the Commission’s rule directs and controls inspections. Accordingly, the
Commission’s rule performs the first function of a warrant. It notifies Respondent, and
all other owners of commercial motor vehicles, that they are subject to inspection and it

advises them that inspections are made pursuant to law.

87 Ohio Admin. Code § 4901:2-5-13(C) (West 2010).
88 Ohio Admin. Code § 4901:2-5-13(D) (West 2010).
89 Id
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The second function of a warrant is satisfied where, as here, it limits the discretion
of the inspecting officer. The inspection program limits the time, place, and scope of the
search, thereby, limiting the discretion of the inspecting officer. As discussed, O.A.C.
4901:2-5-13 limits the discretion of the inspector such that it defines the inspection and,
thereby, performs the function of a warrant. It limits the inspectors’ discretion in
choosing commercial motor vehicles to inspect, as previously discussed. Additionally,
0.A.C. 4901:2-5-13 defines the scope.

The inspections authorized by that rule are similar in scope to those authorized by
the statute underlying the inspection upheld by the United States Supreme Court in
Burger. Like the inspection program upheld in Burger, the Commission’s scope of
inspections is limited to identified items associated with a commercial motor vehicle
including those associated with hazardous materials and components, equipment and
devices covered by law. The statute upheld in Burger contained similar provisions
concerning the regulatory program in that case, which involved junk yards. The statute in
that case provided in pertinent part:

Upon request of an agent of the commissioner or of any
police officer and during regular business hours, a vehicle
dismantler shall produce such records and permit said agent
or police officer to examine them and any vehicles or parts of

vehicles which are subject to the record keeping requirements
of this section and which are on the premises, %0

Accordingly, the Burger decision is testament to the propriety of the scope of inspections

authorized by O.A.C. 4901:2-5-13.

90 Burger, 482 U.S. 691, 694 n.1, 107 S.Ct. 2636, 2639 n. 1.
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Additionally, the Commission’s inspection program restrains the inspector’s
discretion as to time and place of the inspection. It provides that the inspection may only
take place when the commercial motor vehicle is located in specific places.?! As applied
to this case, that location is a public highway. This restriction also restricts the time when
a commercial motor vehicle may be inspected. It may only be inspected at those times it
is in one of the specific locations. As applied to this case, Respondent’s commercial
motor vehicle could be inspected when it was on a public highway. That is a restriction
similar to the time restriction in the statute involved in Burger. The statute involved in
Burger provided for inspections during regular business hours. The “business hours” of a
commercial motor vehicle are those when it is employed in business; that is, when it
carries cargo. Viewed in that light, the Commission’s inspection program, and the
inspection involved in this case, provided for the inspection during the “business hours”
of the commercial motor vehicle involved in this case. The restraint on location is a
restraint on time also. Accordingly, the Commission’s inspection program restrains the
inspectors’ discretion as to time, place and scope of inspection. Accordingly, the
Commission’s inspection program satisfies the second function of a warrant.

A decision of the Ohio 10" district court of appeals is further testament to the
legitimacy of the Commission’s inspection program. Under the Commission’s inspection
program, the limits on the scope of commercial motor vehicle inspection, even one

containing hazardous materials as the Respondent’s vehicle in this case, are greater than

o Ohio Admin. Code §4901:2-5-13(B) (West 2010).
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the limitations on the scope of Ohio Racing Commission inspections upheld by the OChio
10" district court of appeals. The rule supporting the search in Burneson v. Ohio Racing
Commission, 2004 WL 1405321 (10" Distr., 2004) was not limited by scope, or time. It
provided for the search of persons licensed by the Racing Commission or engaged in
activities that require a license when they are in a race track area or have special access
permission, vendors when on the track premises and endorsers within the track premises.
The Court held that the ultimate question was whether the regulation “as a whole, places
adequate limits upon the discretion of the inspecting officials.”2? The Commission’s
inspection program places greater restraint on the scope of inspections than the court held
was required of the Ohio Racing Commission.

The Commission’s inspection program satisfies all three criteria identified by the
United States Supreme Court for a warrantless search. Accordingly, the search meeting
the requirements and restrictions of O.A.C. 4901:2-5-13, that provides the inspection

program, does not violate the fourth amendment and it is proper.

CONCLUSION

Based on the record produced at the hearing and for the reasons stated herein, the
Staff respectiully requests that the Commission find that the Respondent violated Section

383.93(b)(3) of the hazardous materials transportation regulations and that the Commis-

92 Burneson v. Ohio Racing Commission, 2004 WL, 1405321, 741, (Ohio App. 10"
Distr., 2004) (unreported decision) (see Attachment A); see also Burger, 482 U.8. 691,
711, n.21, 107 8.Ct, 2636, 2648 n.21.
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sion hold Respondent liable for the civil forfeiture of four hundred-fifty dollars ($450.00)

as recommended by the Staff.
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Not Reported in N.E.2d, 2004 WL 1405321 (Ohio App. 10 Dist.), 2004 -Chio- 3313

(Cite as: 2004 WL 1405321 {Ohio App. 10 Dist.})

C
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY,

Court of Appeals of Ohio,
Tenth District, Franklin County,
Charles H. BURNESON, Ir., Appellant-Appellant,
v.
OHIO STATE RACING COMMISSION, Appelles-
Appellee.
No. 03AP-925,

Decided June 24, 2004,

Background: Licensed horse trainer appealed from
Racing Commission's determination that trainer
possessed bottles of injectables, syringe, and hypo-
dermic needles on race track grounds, The Court of
Comman Plaas, Franklin County, No.
02CVF-08-8662, affirmed. Trainer appealed.

Hoeldings: The Court of Appeals, Petreg, ., held that:
(1} reliable, probative, and substantial evidence
supported Commission's finding that trainer pos-
sexsed prohibited items in violation of regulations,
and

{2) regulation providing for wamantless searches by
Commission does not violate constitutional prohibi-
ticns against unreasonable searches.

Affirmed.
West Headnotes

[1] Public Amusemeni and Entertainment 315T
£235(2)

J15T Public Amusement and Entertainment
315TH Licensing and Regulation
31STH(A) In General
315Tk31 Racing in General

315Tk35 Administrative Agencies and

Proceedings
315Tk35(2) k. Horse and Dog Ra-
cing. Most Cited Cases
(Formerly 376k3.1¢ Theaters and Shows)

Racing Commission's failure to refer, in its order
impasing sanctions against licensed horse trainer,
to rule forbidding possession of bottles designed for
hypodermic administration did not exonerate trainer
from violation of rule, where trainer was charged
with violation of rule, hearing officer determined
that trainer violated rule, and Commission's order
indicated that Commission upheld hearing officer's
findings of fact and conclusions of law. OAC
3769-8-01(B)X(5).

[2] Public Amusement and Entertainment 315T
€035(2)

315T Public Amusement and Entertainment
315TH Licensing end Regulation
315TIKA) In General
315Tk31 Racing in General
315Tk35 Administrative Agencies and
Proceedings
315Tk35(2) k. Horse and Dog Ra-
¢cing. Most Cited Cases
(Formerly 376k3.10 Theaters and Shows)
Reliable, probative, and substantial e¢vidence sup-
ported Racing Commission’s finding that licensed
hotse trainer possessed prohibited items, inchuding
bottles designed for hypodermic administration, hy-
podermic syringe, and hypodermic needle, in viola-
tion of regulations; frainer had horses stabled in
arca searched and bag comtaining such prohibited
items was discovered dwring search. OAC
3769-3-01({BXS), 3769-8-07.

i3] Constitutional Law 92 €504292

92 Constitutional Law
G2XXVH Due Process
92X XVIKG) Particular Issues and Applica-
tions
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92XXVIN{G)12 Trade or Business
92kd4266 Particular Subjects and Regu-
lations
92k4292 k. Public Amusement and
Entertainment. Most Cited Cases
(Formerly 92k287.2(1)

Public Amusement and Entertainment 3157
=7

3157 Public Amusement and Entertainment
315T1 In General
315Tk4 Constitutional, Statutery and Regu-
latory Provisions
315Tk7 k. Racing in General. Most Cited
Cases
{Formerly 376k3.10 Theaters and Shows)
Rule providing for revocation or suspension of
horse trainer license when frainer engages in con-
duct which is against best interest of horse racing is
not void for vagueness when charges against train-
er, including that trainer possessed syringe and in-
Jectables in horse bam, directly relate to conduet of
horse racing. U.S.C.A. Const.Amend 14; QAC
3769-2-26(A)(10).

{4] Searches and Seizures 349 €226

349 Scarches and Seizures
3491 [n General
349k25 Persons, Places and Things Protected

349k26 k. Expectation of Privacy. Most
Cited Cases
Licensed horse trainer had reasonsble expectation
of privacy in barn area assigned to him by race
track, which was subjected o warrantless search,
even though expectation was minimal because
horse racing is pervasively regulated business.
L.S.C.A, Const. Amend. 4; Const, Art. 1, § 4.

15} Searches and Selzures 349 ©£5231.1

349 Searches and Seizures
3491 In General
349k31 Persons Subject to Limitations; Gov-
ernmental Involvement

Page 3 of 12

Page 2

349k31.1 k. In General. Most Cited Cases

Warrantless search of bam area assigned by race
track io lcensed horse trainer constituted govern-
ment action, and thus, constitutional protections
against unreasoneble searches applied, where
search was conducted by representative of Racing
Commission and race wack security director, whe
has apparent power to make arrests. U.S.CA.
Const. Amend. 4; Const. Art. 1, § 14,

[6] Searches and Seizures 49 €+2164

349 Searches and Seizures

3491V Standing to Object

349k164 k. Paricular Concrete Applications.

Most Cited Cases
Licensed horse trainer, whose license was suspen-
ded based on trainer's possession of injectables and
hypodermic needle, had standing to challenge con-
stitutionality of regulation providing for warrantless
searches by Racing Commission, where regulation
authorized search of barn area assigned to trainer,
which resulted in discovery of injectables and hy-
podermic needle. U.S.C.A. Const.Amend. 4; Const,
An, 1, § 14; OAC 3768-2-01.

[7] Scarches and Seizures 349 €579

349 Scarches and Seizures
3491 In General

349k79 k. Administrative Inspections and
Searches; Regulated Businesses, Most Cited Cases
Regulation providing for warrantless searches by
Racing Commission does not violate constitutional
prohibitions against unreasonable searches; state
has substantial goverament interest in regulating
horse racing, warrantless searches are pecessary (o
further that regulatory scheme, and regulation
places adequate limits upon discretion of inspector
in conducting searches. U.S.C.A. Const.Amend. 4;
Const. Art. 1, § 14; OAC 3769-2-0],

[S] Public Amusement and Eptertainment 315T
€==35(2)

315T Public Amusement and Entertainment
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315717 Licensing and Regulation
315TII(A) In General
315Tk31 Racing in General
315Tk35 Administrative Agencies and
Proceedings
315Tk33(2) k. Horse and Dog Ra-
cing. Most Cited Cases
(Formerly 376k3.10 Theaters and Shows)
Licensed horse trainer, who was charged with viol-
ating Rating Commission regulations, was properly
charged with cost incurred in having race track
steward at hearing; regulation provides that cost of
witnesses at hearing shall be borme by licenses
found in violation and trainer was found o have vi-
olated regulations. OAC 3769-7-44(A).

Apneal from the Franklin County Court of Com-
mon Pleas.James (. Dawson, for appellant.

Jim Petro, Attorney General, and Michael D. Allen,
for appellee.

PETREE, J.

*1 {9 1} Appellant-appetiant, Charles H. Burneson,
Ir., appeals from a judgment of the Franklin County
Court of Common Pleas affirming the order of ap-
pellee-appellze, Chio State Racing Commission
(“Racing Commission”). For the reasons that fol-
low, we affirm the judgment of the trial court.

1Y 2} On or around August 27, 2001, Raymond
Dennard, Director of Security for Thistledown
Racetrack (“Thistledown™), received an anouymous
Hip that “illegal items” were located in the barn
where Mr. Bumeson stabled horses. According 10
Mr. Dennard, the informant stated that Mr, Dennard
would find, in Mr. Burnesen's bam, 2 red duffle bag
containing illegal items. (Tr. 52.) Prior to conduct-
ing a search, Mr, Dennard discussed the informa-
tion that was provided by the informant with Steve
Benich, a representative of the Racing Commission.

{¥ 3} At approximately 8:17 a.m., on August 29,
2001, Mr. Dennard, Mr. Benich, Thistledown se-
curity guard Thomms Gallagher, and Ohio Horse-

man's Benevolent Protection Association represent-
ative Mark Doering conducted a warrantless search
of “Barn 21A™ at Thistledown, in response o the
anonymous tip, When these individuals amrived at
Barn 21A, they encounicred Kathy Ackman, who,
according 10 Mr. Benich, is also a licensee, Mr.
Benich and Mr. Dennard proceeded to the far end
of the “shed row.” A goat was tied up near this loc-
ation.™ Mr. Dennard testified that “underneath a
sprinkle of straw” was a rod duffle bag. (Tv. 31.)
Mr., Dennard opened the bag in front of Mr. Benich,
Mr, Gallagher, and Mr. Doering. The items found
in the bag on Auvgmst 29, 2001, included nine
bottles of injectables and one syringe with a hypo-
dermic needle. (See Tr. 170; appeliee's exhibit 1.)

FN1. Apparently, the presence of a gost
cen calm a nervous horse,

{9 4} On September 5, 2001, a hearing was conduc-
ted before the stewards. The stewards found appel-
lant's possession of said items to be a violation of
Ohio Adm.Code 3769-8-C1, 3769-8-02, 3769-8-07,
3769-2-26(A)(10), and 3769-2-0I. Consequently,
the stewards fined appellant in the amouni of
$1,000 and suspended his trainer license for 60
days. (Appellant's exhibit A) Appellant appealed
this ruling to the Racing Commission. On January
7. 2002, a heering was held before @ hearing of-
ficer. The hearing officer issued a “Report and Re-
commendation,” in which the officer recommended
that the ruling of the stewards be affirmed in its en-
tirety. On July 24, 2002, the Racing Commission is-
sued its “Finding and Order,” which agreed to up-
hold the hearing officer's findings of fact, conclu-
sions of Jaw, snd recommendation. The Racing
Commission ordered that appeltant's thoroughbred
trainer's license be suspended for 60 days, that ap-
pellant pay a $1,000 fine, and that appellant pay for
the costs of the hearing, which was $1,547 above

the $500 appeal deposit.

{1 5} Subsequently, appellant appealed from the or-
der of the Racing Commission to the Franklin
County Court of Common Pleas, pursuant to R.C.
119.1Z. Upon its review of the record, the triaf

@ 2010 Thomson Renters. No Claim to Orig. US Gov. Works,
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court found that the order of the Racing Commis-
sion was supported by reliable, probative, and sub-
stantial evidence, and was in accordance with law.
{Sce August 27, 2003 judgment entry.) Appsilant
appeals from this judgment and assigns the follow-
ing errors:

*2 I. THE TRIAL COURT ERRED TO THE PRE-
JUDICE OF THE APPELLANT AND ABUSED
ITS DISCRETION WHEN IT FOUND THE OHIO
STATE RACING COMMISSION'S ADMINiS-
TRATIVE DETERMINATION, THAT APPEL-
LANT VIOLATED OHIOQ ADM. CODE 3749-8-01
AND 3769-8-07, WAS SUPPORTED BY RELI-
ABLE, PROBATIVE AND SUBSTANTIAL
EVIDENCE AND WAS IN ACCORDANCE
WITHLAW,

II. THE TRIAL COURT ERRED TO THE PREJU-
DICE OF THE AFPELLANT WHEN IT FOUND
THE OHIO STATE RACING COMMISSION'S
ADMINISTRATIVE DETERMINATION, THAT
APPELLANT VIOLATED OHIO ADM. CODE
3769-2-26[AK10), WAS IN ACCORDANCE
WITH LAW.

11l. THE TRIAL COURT ERRED TO THE PRE-
JUDICE OF THE APPELLANT WHEN IT
FOUND THAT THE WARRANTLESS SEARCH
OF BARN 21A AT  THISTLEDOWN
RACETRACK ON AUGUST 29, 2001 BY A REP-
RESENTATIVE OF THE CHIQ STATE RACING
COMMISSION AND OTHERS WAS IN AC-
CORDANCE WITH LAW.

IV. THE TRIAL COURT ERRED TO THE PRE-
JUDICE OF THE APPELLANT WHEN IT
FOUND THAT THE ALLEGED COST ($280,) TO
HAVE STATE STEWARD ALLEN FAIRBANKS
ATTEND THE HEARING HELD ON JANUARY
7.2002 WAS IN ACCORDANCE WITH LAW.

{1 6} Under R.C. 119,12, when a common pleas
court revicws an order of an administrative agency,
it must consider the entire record and detcrmine
whether the apency's order is supported by reliable,

probative, and substantial evidence and is in ac.
cordance with law. Univ. of Cincinnati v. Conrad
{1930), 63 Ohio St.2d 108, 110-111, 407 N.E.24
1265; see, also, Andrews v. Bd of Liguor Conirol
(1955), 164 Ohio St. 275, 280, 131 N.E.2¢ 390.

{§ 7} The evidence required by R.C. 119.12 ¢an be
defined as follows:

{1) “Reliable™ evidence is dependable; that is, it can
be confidently trusted. In order to be reliable, there
must be a reasonable probability that the evidence
is true. (2) “Probative” evidence is evidence thar
tends to prove the issue in question; it must be rel-
evant in determining the issee. (3) “Substantial”
evidence is evidemce with some weight; it must
have importance and value.

Our Place, Inc. v. Chio Liguor Control Comm.
(1992), 63 Chio St.3d 570, 571, 589 N.E2d 1303,
fn, omitted.

{§ 8]} The common pleas court's “review of the ad-
ministrative record iz neither a trial de rove nor an
appeal on questions of law only, but a hybrid re-
view in which the court ‘must appraise all the evid-
ence as to the credibility of the witnesses, the pro-
bative character of the evidence, and the weight
thereof.’ ¥ Lies v. Veterinary Med Bd (1981), 2
Ohio App.3d 204, 207, 441 N.E:2d 584, quoting
Andrews, at 280, 131 N.E2d 390, Furthermore,
even though the common pleas court must give due
deference to the administrative agency's resolution
of evidentiary conflicts, the findings of the agency
gre not conclusive. Conrad, at 111, 407 N.E.2d 1265.

{1 9} An appellate court’s standard of review in an
administrative appeal is even more limited than that
of & common plgas court. Pans v. Dhiv State Med
Bd. (1993), 66 Chio St3d 619, 621, 614 N.E2d
748, rehearing denied, 67 Ohio S.3d 1439, 617
W.E.2d 688. In Poms, the Supreme Court of Ohio
stated:

* ¢ # While it is incumbent on the trial court (o ex-
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amine the evidence, this is not a function of the ap-
pellate court. The appellate court is to delermine
only if the trial court has abused ity discretion, le.,
being not merely an error of judgment, bwt per-
versity of will, passion, prejudice, partiality, or
moral delinquency. Absent an abuse of discretion
on the part of the trizl court, a court of appeals may
not substitute its judgment for {that of an adminis-
trative agency] or a trial court. Instead, the appel-
late court must affirm the trial court’s judgment, * * *

%3 {10} M, citing Lorain City School Dist. 8d. of
Edn. v. State Emp. Relatiens Bd. (19%8), 40 Ohio
St.3d 257, 260-261, 533 N.E2d 264. Thus, in this
case, our review of the common pleas court's de-
termination that the commission's order was sup-
ported by religble, probative, and substantial evid-
ence is limited to determining whether the twial
court abused its discretion, Moreover, “ ‘abuse of
discretion connotes more than an error of law or
judgment; it implies that the court’s atinde is un-
reasonable, arbitrary or unconscionable”
(Citations omitted.) Blakemore v. Blakemare
{1983), 5 Ohio 5t.3d 217, 219, 450 N.E.2d 1140,

{7 {1} Tn an administrarive appeal, an appéilate
court does have plenary review of purely legal
questions. Big Bob's, Inc. v. Okio Liguor Control
Comm., 151 Ohio App.3d 498, 784 N.E.2d 7533,
2003-Ohio-418, at 9§ 15. Therefore, we must also
determine whether the common pleas court's de-
cision is in accordance with law.

{f 12} By his firsi assignment of error, appellant
asserts that the trial court's determination that the
Racing Commission's finding that appellant viol
ated Ohio Adm.Code 3769-8-01 and 3769-3-07 was
not supported by reliable, probative, and substantial
evidence and was not in accordance with law. We
find appellznt's argument to be without merit.

[4] {9 13} Appellant argues that he “has been exan-
erated” from any violation of Ohio Adm.Code
3769-8-01 because the July 24, 2002 arder of the
Racing Commission did not refer te Ohio

Adm.Code 3769-8-01, {See appellant’s brief, at 11.)

{Y 14} As stated above, the stewards, on Septewnber
5, 2001, charged appellant with violating Ohio
Adm.Code 3769-8-01, 3769-8-02, 3769-8-07,
3769-2-26(AX(10), and 3769-2-01. The hearing of-
ficer recommended that the ruling of the stewards
be affirmed in its entirety, The hearing officer's re-
commendation stated that “[a] search of Charles
Burneson Jr.'s bamn revealed the presence of a
needle, a syringe and injectables in violation of the
rules of the Commission, OSRC Rules 3769-8-0/,
3769-8-02, 3769-8-07, 3769-2-26(AX10), and
3765.2-01." (Emphasis added.) (See Hearing Of-
ficer Report and Recommendation, at 8.)

{1 15) In its July 24, 2002 order, the Recing Com-
mission stated that it “agreed to uphold the Find-
ings of Fact; Conclusions of Law end the Recom-
mendations of the Hearing Qfficer.” In its order, the
Racing Commission recognized that appellant was
fined and suspended for 60 days because conira-
band was found during a search of appeilam’s bamn
area. However, the Racing Commission stated that
“[tlhis is a violation of Ohioc Rules of Racing #
3769-2-01, # 3769-2-26, # 13769-8-02 and #
3769-8-07." (See July 24, 2002 Racing Commis-
sion Finding and Order.) Thus, even though the Ra-
cing Commission's July 24, 2002 order did not ex-
plicitly refer to Ohio Adm Code 3769-8-01, the Ra-
cing Commission “upheld” the findings of fact,
conclusions of law, and recommendation of the
hearing officer. Appellant's arguments to the con-
trary, we conclude that this omission in the July 24,
2002 order did not exenerate appellant from his vi-
olation of Ohio Adm.Cede 3769-3-01. Furthermore,
as discussed infra, there was reliable, probative, and
substantial evidence to support 2 finding that con-
traband was found in appellant's bam arez, which is
a violation of Ohio Adm.Code 3769-8-01(B)35).

*4 [2] {7 16} Appellant argues that no evidence
was presented ar the January 7, 2002 hearing indic-
ating that appellam was in “possession” of "bottles
designed for hypodermic administration,” as is re-
quired under Ohic Adm.Code 3769-8-01(B)3), or
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in “possession” of prohibited jtems for purposes of
Ohic Adm.Cede 3769-8-07. Additionally, appellant
asserts that “[tlhere was no evidence presented at
the hearing that would establish that Thistledown
Racetrack (owner of the stall) assigned barn 21A to
Charles Burneson.” (Appellant's brief, at 12) We
disagres with appellant on this issue.

{§ 17) Ohio Adm.Code 3769-8-01(B)(5) provides,
in pertinent part, as follows:

On premises under the jurisdiction of the commis-
gion, no licensees other than veterinarians shall pos-
sess a hasogasiric tube, ecquipment, including
bottles designed for hypodermic adminiswation,
any foreign substance considered a prescription
drug unless it is for an existing condition and is
prescribed by a veterinarian, any quantity of sodi-
um bicarbonate (baking soda) or amy reparation
containing more than 30 grams (one ounce) of sodi-
um bicarbonate. * * *

{9 18} Ohio Adm.Code 376%-8-07 provides, in per-
tinent part, as follows:

{A) Mo person shall have in his/her possession on
the premises of a permit holder any nasogastric
fube, drugs, chemicals which may be used as stimu-
lants, hypodermic syringes or hypodermic needles
or any other instrument which may be used for in-
jection, or batteries of any other ¢lectrical or mech-
anical instrument which may be used 10 affect the
speed or actions of a horse. * * *

{1 19} In order for a persen to violate Ohio
Adm.Code 3769-8-01 and 3769-8-07, the person
must be in “possession™ of a prohibited item. Ohio
Adm.Code 3769-1-40 defines *possession™ as fol-
lows:

“Possession” or “in their possession” shall meen:
in, on or about the licensee’s person, or any vehicle
which they own, use, or have access to, as well as
the entire area assigned and accupied or used by the
responsible persen which would include but is not
limited to bamns, stables, stalls, tack rooms, feed
rgoms.

{Y 20} The Racing Commission was permitied 1o
make reasonable inferemces from the evidence
presented at the hearing, which inclided testimony
that the search was conducted at “Chuck Burneson's
barn,” and that appellant had horses stabled in the
area searched. We find that it was reasonable for
the Racing Commissien to infer from the testimony
presented at the hearing that appellant was as-
signed, and used, the area where the “coniraband™
was discovered. ™ Therefore, in view of the testi-
mony at the January 7, 2002 hearing, we conclude
that the wial court did not abuse its discretion when
it found reliable, probative, and substantial cvid-
ence to support the Racing Commission's determin-
ations with respect to Ohio Adm.Code 3769-B-01
and 3769-8-07. Consequently, we overrule appel-
lant's first assignment of error.

FN2. Possession, as defined under Ohio
Adm.Code 3769-1-40, does nol require
proof of knowledge. See Haehn v. Ohio
State Racing Comm. (1992), 83 Ohia
App.3d 208, 212-213, 614 N.E.24 833.

*5 [3] {7 21} In his second assignment of error, ap-
pellant asserts that the trial court erronconsly found
that the Racing Commission's determination that
appellant violated Ohic Adm.Code 3769-2-26(10}
was in accordance with law. Appellant specifically
argues that this reguolation is “void for vagueness,”
and that appellant did not violate this regulation be-
cause he did not violate the rules of horse racing.

{1 22) Ohic AdmCode 3769-2-26(A)10)
provides, in pertinent part, as follows:

The commission may refuse to pgrant, may revoke
or may suspend any licemse, or may otherwise pen-
alize, under the provisions of rule 3769-2-99 of the
Administrative Code, a person to whom any of the
following apply:

L

(10) The applicant or licensee has engaged in con-
duct which is against the best interest of horse ra-
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cingl.]

{§ 23} Initially, we nole thai the “specificity re-
quirements which must be met by a criminal statute
are not required in the licensing context.” Smith v.
Haney (1980), 61 Ohio St.2d 46, 49, fh. 2, 398
N.E.2d 797, citing Salem v. Liguor Control Comm.
(1973), 34 Ohio St.2d 244, 246, 298 N.E.2d 138.
This case involves a civil proceeding before the Ra-
cing Commission in which appellant, as a licenses,
was charged with violating Ohic Adm.Code
3769-2-26(10).

{§ 24} This court, in State Racing Comm. v
Robertson (1960), 111 Ohio App. 435, 172 N.E.2d
628, held that, “[tJhe phrases, “improper practice on
the part of the hoider® and ‘for conduct detrimental
to the best interests of racing,’ employed in a regu-
lation of an administrative agency, are too broad
and indefinite to impose liability for conduct not
having a direct relationship to the subject sought to
be regulated.” Id. al paragraph two of the syllabus.

{§ 25} This court further stated:

¥ * * Assuming the power to license jockeys and
regulate their conduct is properly derived from Sec-
tion 3769.03, Revised Code, any such regulation
must have a reasonable relationship to the power to
regulate horse racing, Although the question is not
free from doubt, we do not go so far as to hold Rule
68 invelid ipso facto, but do hold that its tgrms
should be so construed as to relate directly to the
conduct of horse racing. * * *

id. at 440, 172 N.E.2d 628,

{f 26} The Second District Court of Appeals in /n
re Cline (1964), 3 Ohio App.2d 345, 210 N.E2d
737, found “Rule 65, which provided that “[a]ny
license issued by the Commission may * * * be re-
voked for cormpt, fraudulent or improper practice
on the part of the holder, or for conduct detrimental
to the best interests of racing,” not to be void for
vagueness when the charge directly relates to the
conduct of horse racing. Jd. at 349-350, 210 N.E.2d
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737, citing Robertson, supra. Here, sppellant was
charged with possessing, in his horse bam, a
needle, a syringe, and injectables, Clearly, the pos-
sessiont of such contraband in a horse bam directly
relates to horse racing, Moreover, the possession of
the contraband in this case was unquestionably
“against the best intcrest of horse racing.”

*6 {1 27} Based on the foregoing, we conclude that
Ohio Adm.Code 3769-2-26{10) is not void for
vagueness for charges resulting from the possession
of horse racing contraband. Alse, the evidence
presented et the January 7, 2002 hearing supports
the finding that appellant violated the rules of horse
racing. Accordingly, appellant's second assignment
of error is overruled,

{% 28} By his third assignment of error, appellant
asserts that the warrantless search that led o the
seizure of the red duffle bag was uniawful, and
therefare the evidence found via the search “must
be suppressed as ‘fruits’ of an illegal scarch and
seizure,” (Appellant's brief, at 23.)

{9 29) The Fourth Amendment to the United States
Constitution, as applied to the states through the
Fourteenth Amendment, and Section 14, Asticle I,
of the Ohio Constitution, prohibit the government
from conducting unreasonable searches and
seizres of persons or their property.™® “ *[Tlhe
underlying command of the Fowrth Amendment is
always that searches and seizures be reasonable.” *
Wilson v Arkansas (1995), 514 U.S. 927, 931, il5
8.Ct. 1914, 131 L.Ed.2d 976, quoting New .Jersay v.
T.L.O. (1985), 465 U.S, 325, 327, 105 8.C¢, 733, 83
L.Ed2d 720. “Warrantless searches are generally
considered unreasopable. * * * Accordingly, evid-
ence obtained by means of 8 wamantless search is
subject to exclusion, unless the circumstances of
the search establish it as constitutionally reason-
able” (Citations omitted.) AL Post 763 v. Qhle Li-
guor Control Comm. (1998), 82 Chio 5t.34 108,
111, 694 N.E.2d 905, Furthermore, “[clertain war-
rantiess searches have been judicially recognized as
reasonable notwithstanding the presumption of un-
reasonableness dictated by the Fourth Amend-
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ment.” Jd. citing Stone, supra, et 164-165, fn. 4, 593
N.E.2d 294,

FN3. The Fourth Amendment to the United
States Constitution provides as follaws:
“The right of the people to be secure in
their persons, houses, papers, and effects,
against  unreasonable  searches  and
seizures, shall not be violated, and no War-
ranis shall issue, but upon probable cause,
supported by Qath or affitmation, and par-
ticalarly describing the place © be
searched, and the persons or things to be
seized.”

Section 14, Article I, of the Ohio Consti-
tution provides as follows: “The right of
the people to be secure in their persens,
houses, papers, and possessions, against
unreasonable searches and seizures shall
not be violated; and no waitant shall is-
su¢, but upon probable cause, supported
by cath or affirmation, particularly de-
scribing the place to be scarched and the
person and things to be seized.”

In accord with the Supreme Court of
Chio, we use the term “Fourth Amend-
ment” to collectively refer to both the
Fourth Amendment to the United States
Constitution and Section 14, Article I, of
the Ohio Constitution, See Stone v. Stow
(1992), 64 Ohio St3d 156, 154, fn. 3,
593 N.E2d 294,

[4] {1 30} We preliminarily note that if a person
has no reasonable gxpectation of privecy in the
property searched, then the Fourth Amendment prov
tections do not apply, Siate v. Lame (Mar. 11,
1998}, Athens App. No. 97CA47, citing Karz v
United States (1967), 339 U.S. 347, 88 8.Ct. 507,
19 L.Ed.24 576. Here, appellant had a reasonable
gxpectation of privacy in the grca assigned te him
by Thistledown, even though the expectation was
minimal because horse racing is a pervasively regu-
lated business.

[5]1 {§ 31} PFurthermore, the Fourth Amendment
only provides protection against government action,
State v. Herry (1981), 1 Ohio App3d 126, 439
N.E.2d 941, Thus, a seizure by a private person is
not prohibited by the Fourth Amendment. Id, citing
Coolidge v. New Hampshire (1971}, 403 U.S. 443,
91 5.Ct. 2022, 29 L.Ed.2d 564; Irvime v. California
(1954), 347 U.S, 128, 74 S.Ct 381, 98 L.Ed. 561;
Burdecu v. McDowell (192]), 256 U.8. 465, 41
S.Ct. 574, 65 L.Ed. 1048; State v. McDariel (1975),
44 Ohio App.2d 163, 337 N.E.2d 173. Considering
the Racing Commission representative’s participa-
tion as well as the Thistledown security director's
apparent power to make amesls, we conclude that
the search conducted in this case was govermnment
action,

*7 {J 32} Because appellant had a reasonmable ex-
pectation of privacy in the area assigned to him and
the search constituted government action, we must
determine whether the search of appellant’s arsa in
Bam 21A was reasonable under the Fourth Amend-
ment.

[6] {4 33} The search in this case was conducted
without & warrant, Thus, in order for it to be valid
and lawful, the search musi have been conducted
purspant to an exception io the warrant require-
ment. In State v. Akrom Airport Post No. 8973
(1985), 19 Ohio S1.3d 49, 31, 482 N.E.2d 606, the
Supreme Court of Ohio listed the recognized excep-
tions {o the search warrant requirement as:

{a) A search incident to a lawful arrest;

(b) consent signifying waiver of constitutional rights;
{c) the stop-and-frisk doctrine;

(d) hot pursuit;

(¢) probable cause to search, and the presence of
exigent circumstances; or

(f) the plain-view doctrine.
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Later, in Stone, supra, at 165, fn. 4, 593 N.E.2d
294, the Supreme Court explicitly added
“administrative searches™ to the list of recognized
warrantless search exceptions.

{Y 34} Appellant argues that Ohio Adm.Code
376%-2-01, which provides for searches by the Ra-
¢ing Commission, is unconstitutional because it
does not limit the time or scope of the searches it
authorizes. We address thizs issue with caution in
view of decisions from other Ohio district courts of
appeals. Namely, we teke notice of Leom Lodge
926 New Philadelphia, Inc. v. Liguor Control
Comm. (Feb. 9, 1993), Tuscarawas App. No,
S4API000T0; VFW Post 9622 v. Liquor Control
Comm. (1996), 10¢ Ohio App.3d 762, 673 N.E2d
166; and American Legion Post 0046 Bellevue v.
Okio Liquor Control Coemm. (1996), 111 Ohio
App.3d 795, 677 N.E2d 3B4. In each of those
cases, the respective appellanis argoed that the ad-
ministrative search provision ai issue was unconsti-
nitional because it failed to establish sufficient
time, place, and scope limitations. Also, in each
case, the respective disirict courts determined that
the constitutionality of the search provision could
not be challenged because the appetlant was not in-
jured by the allegedly unconstitutional provision,
See Loom Lodge 926 New Philadelphia, Inc.; VFW
Post 9622, at 767, 673 N.E.2d 166, and American
Legion Post 0046 Bellevue, at 798, 677 N.E2d 384.
Each court cited Palazzi v. Estate of Gardner
(1987), 32 Ohio 8t.3d 169, 512 N.E.2d 971, which
held: “The constitutionality of a state stalute may
not be brought inte question by one who is not
within the class agzinst whom the operation of the
statute is alleged to have besn unconstitutionally
applied and whe has not been injured by its allegad
unconstiftutional provision.” /d. at syllabus.

1Y 35} We conclude that Palazzi does not preciude
us from congidering the constitutionality of the con-
fested provision. Ohie Adm.Code 3769-2-01 au-
thorized the search in this case, which led 10 the
finding of the injectables. Clearly, appellant has
standing to contest the constitutionality of the pro-

vision.

[7} {] 36} We observe that the Supreme Court of
Chio has “held enactments of the General As-
sembly to be constitutional umless such enactments
are clemly unconstitutional beyond a reasonable
doubt,” and that “[t]his principle applies equally to
administrative ropulations." Roosevelt Properties
Co. v. Kinney (1934), 12 Ohlo St3d 7, 13, 465
N.E.2d 421. Thus, “[c]ourts accord legislatively an-
thorized administrative regulations a sireng pre-
sumption of constitstionality .” Teeple v. Qhic Real
Estmte Comm. (Dec. 15, 1988), Cuyahoga App. No.
54836, citing Rocseveli Properties Co,

*3 {§ 37} In New York v, Burger (1987), 482 US.
691, 107 S.Cu 2636, 96 L.Ed.2d 601, the Supreme
Court of the United States outlined a threg-part lest
for determining whether a warrantless adminisiras-
tve search will be deemed reasonable, “First, there
must be a ‘substantial’ goverament imterest that in-
forms the regulatory scheme pursuant to which the
inspection is made.” Id at 702, citing Donovan v.
Dewey (19813, 452 U.8. 594, 602, 10] 8.C1. 2534,
69 L.Ed.2d 262. “Second, the watrantless inspec-
tions must be ‘necessary to further [the] regulatory
scheme.” “ Burger, at 702, citing Doroven, at 600,
Third, “ ‘the siatute’s inspection program, in terms
of the certainty and regularity of its application,
[must] providie] a constitutionally adequate substi-
tute for a warrant” © Burger, at 703, citing
Dongvan, at 603.

In other words, the regulatory statute must perform
the two basic functions of @ warrant: it must advise
the owner of the commercial premises that the
search is being made pursuant to the law and has a
properly defined scope, and it must limit the discre-
tion of the inspecting officers. To perform this first
function, the statute must be “sofficiently compre-
hensive and defined that the owner of commercial
property cannot help but be aware that his property
will be subject to periodic inspections undertaken
for specific purposes.” In addition, in defining how
a statute limits the discretion of the inspectors, we
have observed that it must be “carefully limited in
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time, place, and scope.”
(Citations omitted.) Burger, at 763.

{1 38} Horse racing is & pervasively regulated in-
dustry. This court, in Fachn v. Ohie State Racing
Comm. (1992), 83 Ohio App.3d 208, 213, 614
M.E.2d 833, discussed the regulation of horse ra-
cing as follows:

* * ¥ The very pature of horse racing itself presents
numerous opportunitics for abuse. Specific and
strict rules arc necessary in order to preserve the in-
teprity of the sport. Persons who wish to receive Ti-
cehses to participate in the sport must conform to
certain standards, rules and repulations, which are
designed to maintain the integrity of horse racing. It
is necessary that members of the commission and
its represontatives have the right to full and com-
plete eniry to any end all areas under the control of
the permit holders. * * *

See Winner v. Ohio State Racing Comm. (Apr. 15,
1998), Wayne App. No. 97CAQ014 (noting the
troad regulatory powers of the Racing Commis-
gion),

{§ 39} Although a warrantless administrative
search may be reasonable under the Fourth Amend-
ment in the comext of pervasively regulated indus-
tries such as horse racing, the seerch must comply
with the three requirements of Burger. Clearly, the
first and second requirements of Burger are met in

- this case. At issue is whether the regulation suffi-
ciently limits searches by the inspectors in time,
place, and scope.

{§ 40} Pursuant to R.C. 3769.03, the Racing Com-
mission “shall prescribe the rules and conditions
under which horse racing may be cenducted.” Ohio
Adm.Cede 3769-2-01 provides, in pertinent part, as
follows:

*9 (A} Members of the commission and its repres-
entatives shall have the right of full and complete
entry to any and all parts of the grounds and mutual
planis of permit holders,

{B) The Ohio state racing commission and its rep-
resentatives or the state steward investigating for
viclations of law or of the rules and regulations of
the commigsion, shall bave the authority to permit
persons authorized by them to search certain per-
sons and arcas as follows:

{1} All persons licensed by the commission or per-
sons engaged in activities that require a license by
the commission when such persons are within the
race frack premises or those who have gained ac-

cess by special permission;

(2) Yendors licensed by the commission when they
are within the race track premises;

{3} Stables, rooms, vehicles and any other place
within the race wack premises used by those per-
sons who may be searched pursuant to this rule;

{4) Stables, rooms and vehicles used or maintained
by persons licoensed by the commission and which
are located in areas outside of the race track
premises where horses ¢ligible to race at the race
meeting are stabled.

f] 41} Notwithstanding appellant's arguments to
the contrary, we find that Ohio Adm.Code
3769-2-01 is not unconstitutional. Ohio Adm.Cods
3769-2-0) does provide a time limitation on when a
person may be searched under the regnlation. Even
though the regulation does not explicitly provide
guidance as to when a search may take place or the
frequency of searches of “stables, rooms, and
vehicles,” we do not find this as determinative in
our assessment of the regulation. Factors such as
the frequency of searches are relevant in the consti-
tutionality analysis, but arc not necessarily determ-
inative. See Burger, at 712, fn. 21, In fact, “in some
situations, inspections must be conducted fre-
quently to achieve the purposes of the statutory
scheme . Jd., citing United States v Biswell
(1972), 406 U.S, 311, 316, 92 SCt 1393, 32
L.Bd.2d 87. Ulimpiely, the issue is whether the
regulation, “as a whole, places adequete limits upon
the diseretion of the inspecting officers.” Burger, ot
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712, fn. 21. We find that Ohio Adm.Code
3769-2-01, as a whole, places adequate limils upen
the discretion of inspectors in the context of Racing
Commission administrative searches, For the fore-
going reasons, we overrule appellant's third assign-
ment of eror.

[8] {] 42} In his fourth assignment of error, appel-
lant asserts that the trial court erroneously found
that appellant was properly assessed cosws, which
included witmess expenses, by the Raclng Commis-
slon, Essentially, appellani argues that the costs as-
sessed by the Racing Commission were excessive.
More specifically, appellant argues that the $280 he
has been charged for the presence of Allen Fairb-
anks, a state sieward at Thistledown, at the January
7, 2002 hearing, is conwary to law. We find appel-
lant's argument to be without merit.

{1 43} Ohio Adm.Code 3769-7-44{A) provides ns
follows:

*10 In the event the commission shoukd held a
hearing pertaining to a viclation of the rules of ra-
cing and it is necessary to subpocna witnesses, the
cost of such witnesses and all other necessary costs
of the hearing shall be bome by the licensee found
in violation. Tn case the licensee should be found
not in violation of the rules, such cost shall be
bome by the commission.

{y 44} Ohio Adm.Code 3769-7-42 provides that
“the necessary expenses for the commissior to con-
duct a formal hearing of the appeal * * * may in-
clude but are not limited to the cost of a hearing of-
ficer, expense of witnesses called, cost of a court
reporter and the cost of renting equipment necded
during the hearing .” The above regulations provide
that the cost of witnesses at the hearing may be as-
sessed against a lcensee in violation of the Racing
Commission rules. Mr. Fairbanks, who was sub-
poenaed o appear at the January 7, 2002 hearing,
testified at said hearing. The Racing Commission’s
impesition of costs was in accordance with law.
Therefore, appellant’s fourth assignment of ervor is
overruled.

{{ 45} For the foregoing reasoms, appellant's four
assignments of arror are overruled, and the judg-
ment of the Franklin County Court of Common
Pleas is affirmed,

Judgment affirmed.

BREYANT and WATSON, JJ., concur.

Ohio App. 10 Dist.,2004.

Burneson v. Ohio State Racing Com'n

Not Reported in N.E.2d, 2004 WL 1405321 (Ohio
App. 10 Dist.), 2004 -Ohio- 3313
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(The Court's decision is referenced in a “Table of
Decisions Without Reported Opinions” appearing
in the Federal Reporter. Use FI CTA6 Rule 28 and
FI CTAG 10F 206 for rules regarding the citation of
unpublished opinions.)

United States Court of Appeals, Shah Circuit.
OWMER-OPERATOR INDEPENDENT DRIVERS
ASSN,, TNC., a corporation; Mark P. Nye,
Plaintiffs-Appellees, Cross-Appellants,
and
Kenneth D, McFADDEN, Intervening Plaintiff-
Appellee/ Cross-Appellant,

Y.

Keith BISSELL, Chairman, Tennessee Public Ser-
vice Commission, Defendant-Appellant,
and
PUBLIC SERVICE COMMISSION OF TEN-
NESSEE, Defendant (94-6178) Defendani-Appellee
(94-6179), Cross-Appellee.

Neos, 94-6178, 94-6179.

Aug. 21, 1997,

On Appeal from the United States District Court for
the Middle District of Tennessee.

BEFORE: GUY, NELSON, and NORRIS, Circuit
Judges.

PER CURIAM.

*1 Defendant, Keith Bissell, appeals the district
coutt’s judgment holding that varicus practices of
the Tennessee Public Service Commission
(“Cotnmission™), of which he was one of three
commissioners, violeted plaintiffs’ rights under the
Equal Protection Clause of the Fourteenth Amend-
ment and constituted an undue burden on interstate
commerce in violation of the Commerce Clause,

Page 2 of 4
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The court enjoined Bissell from vielating plaintiffy'
rights in the foture. Plaintiffs, Owner-Operator In-
dependent Drivers Associgtion, Ing. (“COIDA™)
and two of its members, Mark Nye and Kenneth
McFadden, cross-appeal the district court’s grant of
summary judgment in favor of Bigsel! and the Com-
mission on their claim that warrantless searches of
truck cabs and sleeper berths conducted by the
Commission's officers violate the truckers' rights
under the Fourth Amendment as applied to the
states through the Due Process Clause of the Four-
teenth Amendment. For the reasons that follow, we
affirm the disirict court's grant of summary judg-
ment i favor of defendants on plaintiffs' Fourth
Amendment Claitn, but vacate the injunction,

I

OOIDA is & national organization of independent
truck drivers and owners with approximately
20,000 members, the majority of whom are engaged
in interstate comwmerce. Approximately one half of
its members drive through Tennessee on a regular
basis. The Commission was a regulatory agency
created by the Tennessee legislature to regulate mo-
tor carriers and enforce both state and fedoral high-
way safety regulations. It consisted of three com-
missioners, inclnding Bissell, who were elecied in
state-wide elections,™'

FNi. The Commission was abolished in
July 1996, and its regulatory authority and
duties were transferred 0 a new govemn-
ment body consisting of three director to
be appointed by the Governor, the Speaker
of the Senate, and the Speaker of the
House of Representatives. See Tenn.Code
Ann. § 65-1-201 ef seq.

On March 22, 1990, OOIDA and Mark Nye filed a
clgim under 42 U.S.C. § 1983 against Bisseli, the
Commission, and two of its officers, alleging that
the Commissien's palicy of conducting warrantless
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inspections of truck cabs and sleeper berths viclates
the Fourth Amendment, and secking injunctive and
declaratory relief. The complaint was later amended
to add McFadden as an additional plaintiff, and to
add claims wmder § 1983 for violahons of the Due
Procesa and Egunal Protection Clauses of the Four-
teenth Amendment and the Commerce Clause.
Plaintiffs' Equal Protection and Commerce Clause
claims were based upon the Commission's alleged
practices of favoring Tennessee trucking companies
and companics that contributed to Bissell's re-
election campaigns over out-of-state companies,
and selectively enforcing safety regulations in favor
of in-state trucking companies by concentrating
border enforcement on incoming traffic. Following
discovery, all partics filed mofions for summary
judgment.

On March 17, 1992, the district court entered an or-
der granting defendants' motion for summary judg-
ment on plaintiffs' Fourth Amendment clim, and
dismissing all claimg against the two officers of the
Commission. The case then proceeded fo trial en
plaintiffs' Equal Protcction and Commerce Clause
claims, Following a bench trial, the district conrt is-
sued an opinion rejecting defendants' defenses of
fack of standing, stamte of limitations, and im-
munity, and holding that defendants' practices viol-
ated plaintiffs' right to equal protection of the law,
and constituted an wndue burden on interstate com-
merce in viplation of the Commerce Clause. The
couri then dismissed all claims against the Commis-
sion &s barred by the Eleventh Amendment. Finally,
the court enjeined Bissell, the only remaining de-
fendant, from continuing to violate plaintiffs’ rights
in the futre. This appeal and cross-appeal fol-
lowed,

1L

*2 As a preliminary matter, we hold that the district
court correctly concluded that GOIDA has standing
to litigate this action as a representative of its mem-
bers, that plaintiffs could introduge evidence of
evenis which occurred outside of the applicable
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ong-year statute of limitations period, and that Bis-
sell is not entitled to abschite or qualified im-
munity. First, an organization such as QOIDA has
standing to assert the claims of its members in a
representative capacity if (1) its members would
otherwise have standing to sve in their own right;
(2) the interests the organization seeks to profect
are germane to its purposes; and (3) neither the
claims asgerted, nor the relief requested, requirss
the participation of individual members in the law-
sult. See Huni v. Washington State Apple Advert-
ising Comm'n, 432 U.S,, 333, 343 (1977). We be-
lieve that QOIDA has met all three requirements,
Second, evidence of defendants' actions which oce
curred more than one year before this action was
filed is admissible despite the one.year statute of
limitation, because defendants' discrimination was
continuous in namre. See Held v. Gulf Oif Co., 684
F.2d 427, 430 (6th Cir.1982), Finally, Bissell is not
entitled to either absolute or qualified immunity for
his actions, because “immunity only precludes
claims of monetary damages against officials in
their individual capacities, and nof claims for in-
junctive or declaratory relief Collyer v. Darfing,
98 F.3d 211, 222 (6th Cir.1996) (citing Cagle v.
Gitley, 957 F.2d 1347 (6th Cir.1592)), cert. denied,
117 S.Ct. 2439 {1997},

We also conclude that the district court properly
dismissed plaintifs' Equal Protection snd Com-
merce Clause cleims against the Commission be-
cause the Eleventh Amendment bars a plaintiff
from bringing a claim against a state agency in fed-
eral court unjess the state waived its immunity. See,
eg., Welch v. Texas Dep't of Highways and Public
Transp., 483 U 8. 468, 472-73 (1987).

ILL.

As part of his argument on appeal, Bissell contends
that the injunction issued against him by the district
court should be set aside because its language fails
to meet the specifichy requirement of Fed R.Civ.P.
65(d). Rule 65(d) requires that “{elvery order grant-
ing an injunction ... shall be specific in terms; shall
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describe in reasonable detail .. the act or scts
sought 1o be restrained.” “[Tlhe specificity provi-
sions of Rule 63(d) are no mere technical require-
ments. The Rule was designed to prevent uncer-
tainty and confusion on the part of those faced with
injunctive orders, and to avoid the possible found-
ing of a contempt citation on a decree too vague to
be understood.” Schmidt v. Lessard, 414 U8, 473,
476 (1974). Moreover, “[i]n the absence of specific
injunctive relief, informed and intelligent appellate
teview is greatly complicated, if not made im-
possible.” /4 at 477,

The district court's one sentence injunction in this
case, enjoining Bissell “from continuing to violate
the Plaintiffs rights,” falls considerably short of
satisfying the requirements of Rule 65(d}. The court
failed to use specific termns or to describe in reason-
able detail the acts sought to be restrained. Preci-
sien is especially important in this case becanse the
district court’s findings of fact and conclusions of
law consistently attribute conduct to “defendants,”
rather than te Bissell individually, making it im-
possible to discem the extent of Bissell's objection-
able activities. Indeed, the only findings of fact
which directly implicate Bisscll are that Bissell re-
quested officers o sell fund-raising tickets, and thet
he told officers to stop inspecting trucks which
were leaving the state and instead to concentrate on
inbound traffic. Consequently, it is impessible to
comprehend the bounds of the district court's order,
and we must vacate the injunction.

*3 For much the same reasoning, it is difficolt to0
address the merits of plaintiffs' Equal Protection
and Commerce Clause clalms. Bissell's conduct of
discriminating ageinst out-of-state truckers in in-
spections, mentioned in the previous paragraph, can
be seid to support those claims. However, upon re-
mand the district court should consider whether that
specific conduct warrants injunciive relief against
him, and indeed the propriety of any such relief
since Bissell was just one of three commissieners,
is no longer a comwmissioner, and the Commission
itself was abolished to be replaced by an agency
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whose directors are no longer elected.

v,

Plaintiffs cross-appeal from the district court's or-
der gramting summary judgment in favor of defend-
ants on their claim that the Commission's policy of
conducting warrantless searches of truck cabs and
sleeper berths violates the truckers' rights undsr the
Fourth Amendment as applied to the states through
the Due Process Clanse of the Fourteenth Amend-
ment, Summary judgment was properly entered in
favor of the Commission because, absent a waiver
of immunity, the Eleventh Amendment bars any
claims against & state agency in federal court. See,
eg., Welch, 483 US. at 472-73. Likewise, sum-
mary judgment was properly entered in favor of
Bisscll because the warrantless searches conducted
by the Commission's officers fall within the long-
recognized exception to the Fourth Amendment's
warrant requirement for searches of “closehy™ or
“pervasively” regulated industries, See «.g,
Donovan v. Dawey, 452 U5, 594 (1981); United
States v. Dominguez-FPrieto, 923 F.2d 464, 468 (6th
Cir.1991) (commercial trucking is a pervasively
regulated industry for the purposes of Fourth
Amendment znalysis).

V.

Accordingly, the district conrt's order granting sum-
mary judgment in favor of defendants on plaintiffs'
Fourth Amendment claim is affirmed, The injunc-
ticn issued against defendant Bissel! is vacated, and
this case is remanded to allow the district court 10
conduct further proceedings consistent with this
apinicn.

C.A6 (Tenn.), 1997,
Owner-Operator Independent Dirvers Ass'n
124 F.3d 199, 1997 WL 525411 (C.A.6 (Tenn.))
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