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INTRODUCTION

On December 15, 2009, the Ohio Edison CompanyCteeeland Electric
llluminating Company, and the Toledo Edison Comp@uylectively, “FirstEnergy” or
“Companies”) filed an application (“Application”)itlh the Public Utilities Commission of
Ohio (“Commission” or “PUCQ”) for approval of proped energy efficiency and peak
demand reduction portfolio plans to comply with tequirements of Amended Substitute

Senate Bill 221 (“S.B. 221”). The Application indes a general request for a waiver of



“any Commission rule which would result in a congrand lengthier procedural schedute.”
The Application also specifically requests the PU&&ve the sixty-day provision
presented in Ohio Adm. Code 4901:1-39-04(D). Eimstrgy presents an alternative
schedule for adoption in this case that signifiargduces the time period provided by the
Commission’s rulé.

The Office of the Ohio Consumers’ Counsel (“*OCQipahe National Resources
Defense Council (“NRDC”) oppose FirstEnergy’s prego schedule. Ohio Adm. Code
4901:1-40-02(B) states that the “Commission may..vevainy requirement of this
chapter...for good cause shown.” The reasons petffey the Companies for their request
do not justify a shortened timeframe for providintgrested stakeholders an opportunity to
comment upon the full slate of programs propose#ilstEnergy. Moreover, it is
inappropriate for FirstEnergy to seek a general/eranf unspecified rules instead of
providing the Commission with specific requestsdonsideration and the exercise of the
Commission’s informed judgment. Finally, the RedsCode requires that parties “shall be
granted ample rights of discoveryThe Commission should not grant FirstEnergy’s
request, and should provide a period for commensistent with Ohio Adm. Code 4901:1-

39-04.

! In the Matter of the Application of Ohio Edison Company, the Cleveland Electric Illuminating Company,
and the Toledo Edison Company for Approval of Their Energy Efficiency and Peak Demand Reduction
Portfolio Plans for 2010 and Associated Cost Recovery Mechanisms, Case No. 09-1947-EL-POR, et al,
Application at 11 (December 15, 2009).
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. ARGUMENT
A. Contrary to FirstEnergy'’s claim, the collaborative process has not
provided the means for the meaningful exchange ofiiormation on
programs, and does not provide “good cause” for anabbreviated
procedural schedule.

FirstEnergy’s interaction with the Collaborativeedmot justify an abbreviated
program portfolio review. FirstEnergy claims thaghortened procedural schedule is
sufficient because Collaborative members “shouléabsliar with the Plans’ terms and
effects.® This would be true if the collaborative process effective. It was not. The
Companies have not provided the Collaborative vatfjuested information on a timely
basis. As noted in other recent filings, FirstElyengs consistently refused to provide
substantive program information to Collaborativetipgpants. For example, OCC has
repeatedly requested a breakdown of costs asstgrtbd revised Compact Fluorescent
Light bulb (“CFL") program, receiving limited infanation only after several requests.
The data provided by FirstEnergy was inadequatevagde regarding more than nine
million dollars worth of charges that FirstEnergpposes to collect from its customérs.

Little information was provided to the Collaboratixegarding the other proposed
programs presented in the portfolio. The brief swames provided offered little
substantive information. If the information contdhin the filing had been provided

ahead of time, the Collaborative would have beda @bdiscuss potential problems with

the proposals. A good example of this is the faat the commercial lighting programs

*|d., Application at 12.

® In the Matter of the Energy Efficiency and Peak Demand Reduction Program Portfolio of Ohio Edison
Company, the Cleveland Electric Illuminating Company, and the Toledo Edison Company, Case Nos. 09-
580-EL-EEC, et al, OCC and NRDC Memorandum Conta @ ovember 27, 2009).

®1d., OCEA Response to FirstEnergy’s Revised CHingiat 5 (December 23, 2009).



do not meet the total resource cost {ehis would have been a concern that would have
certainly been discussed by the Collaborativer$tEnergy had indeed chosen to present
it.

Thus, the collaborative process, as employed b tmapanies, did not
sufficiently familiarize the collaborative membavgh the portfolio proposals and is not
a reason to reduce the opportunity for the Comimisand interested parties to review
the portfolio plans. Rather, the Companies’ periance to date requires further review
by even those stakeholders that have attempteeey fkilly informed by their
participation in the Collaborative.

The Companies have consistently attempted to timeitime for stakeholders to
review their proposals, which now includes an éffiothe above-captioned cases to limit
the time provided to review and comment on FirstBye proposals. The decision by
FirstEnergy to combine the CFL program with otheposed programs and to ask the
PUCO for an extension for filing the revised CFlogmam description (from November
30, 2009, to December 31, 2009) was relayed taalaborative with little time for
consideration of the potential impacts of this m®gd, and in such a way as to create
confusion on the part of some of the Collaboragimeticipants Thus, the collaborative
process was not employed by the Companies in suayaas to garner support ahead of

its filings, nor was the process used to discoveoasider potential impacts of proposed

" In the Matter of the Application of Ohio Edison Company, the Cleveland Electric Illuminating Company,
and the Toledo Edison Company for Approval of Their Energy Efficiency and Peak Demand Reduction
Portfolio Plans for 2010 and Associated Cost Recovery Mechanisms, Case No. 09-1947-EL-POR, et al,
Application at Table 7c (page 144) and 7e (pagg (@8&cember 15, 2009).

8 In the Matter of the Energy Efficiency and Peak Demand Reduction Program Portfolio of Ohio Edison
Company, the Cleveland Electric Illuminating Company, and the Toledo Edison Company, Case Nos. 09-
580-EL-EEC, et al, OCC and NRDC Memorandum Cont&aand 6 (November 27, 2009).



program alterations. Therefore, the collaborapikecess cannot provide “good cause” to
shorten the review process of its program proposals

The Companies’ waiver request is an additional gtarof the inability of the
Companies to effectively communicate with othekskmlders in this process.
FirstEnergy’s request is not a motion for an exfgeblschedule, which would have been
presented prominently in the Application and reedithe accompaniment of a
memorandum in support. It is a waiver requestdalwithin the Application, for which
FirstEnergy offers no introduction or substantie@@mitant.

The Companies’ interactions with Collaborative mensido not justify a
shortened proceeding schedule. Rather, FirstEnemggonsiderable cooperation with the
Collaborative necessitate the implementation offtiigoroceeding schedule as provided
in Ohio Adm. Code 4901:1-39-04. The request foaklbreviated schedule as presented
in FirstEnergy’s filing should not be granted.

B. FirstEnergy was made aware of the potential day in program

implementation prior to this filing, and thus should not now
claim that shortening the length of the evaluatiorprocess
presented in the rule is “critical” to FirstEnergy’ s successful
compliance with the benchmarks presented in S.B. 22

No doubt aware of the potential delay that woelslitt from combining
programs, FirstEnergy now seeks approval from th@ission for a shortened
proceeding schedule based on a situation of itsraaking. The peril of combining the

CFL program with the proposed portfolio was presdrity OCC and NRDC in a

previous filing? In that document, it was estimated that the m®cé review and

® In the Matter of the Energy Efficiency and Peak Demand Reduction Program Portfolio of Ohio Edison
Company, the Cleveland Electric Illuminating Company, and the Toledo Edison Company, Case Nos. 09-
580-EL-EEC, et al, OCC and NRDC Memorandum Conté (November 27, 2009).



approval would take at least three morith&irstEnergy now asserts that the detay
requested should be considered good cause to modify the gd@erning this
proceeding. Knowing the probable consequences pfevious request, the Companies
should not be allowed to claim the outcome as ddip which substantiates a
significant procedural modification. The Commisssgiould not approve FirstEnergy’s
proposed shortened schedule.

C. While the settlement and technical conferencexfer

opportunities to resolve outstanding issues, theseeetings
offer no certainty that agreement will be reached o programs
based upon the Companies’ previous interactions ured
similar circumstances.

Finally, FirstEnergy states that the proceduraédcite should be shortened
because there is a scheduled settlement confeaggca proposed technical conference.
The Commission should not approve FirstEnergy’ opsed schedule based on these
meetings. While the settlement conference offarg@portunity to reduce the amount of
time needed to explore the programs, this is re@rtainty based on the Companies’
interactions with the Collaborative to date (asutnented above). In addition, although it
is mentioned in the filing, the technical confereimas not been scheduled as of the date

of the instant pleading. Thus, the timing of thafeoences and their outcome are

uncertain, and do not justify a shortened schedule.
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D. The PUCO should proceed with the schedule instrules to
allow a reasonable process, which includes discoyeffor
stakeholders to provide important information to the PUCO
for its exercise of informed judgment under R.C. 403.09.

The Ohio Revised Code states that “All parties iatetvenors should be granted
ample rights of discovery** Ohio Adm. Code 4901-1-16(B) states that “any\ptota
commission proceeding may obtain discovery of aajten, not privileged, which is
relevant to the subject matter of the proceedinthis case will require the full
procedural schedule as presented in the Commissies, in order for OCC, NRDC and
other parties to properly exercise those discovights. The exercise of the discovery
process by various parties will assist the PUCECréating a record upon which to make
the appropriate determinations in this case, asepted in R.C. 4903.09. The

Commission should not grant the Companies’ redgioest shortened procedural

schedule.

[ll.  CONCLUSION

The Commission should not approve the procedutedude proposed by
FirstEnergy in these proceedings. The requirenmrthe Commission to waive
applicable administrative rules is that FirstEnedgynonstrate “good caus¥.The
Companies have frustrated the collaborative pro@ssthus cannot now offer it as
substantiation for their proposed modificationrsitnergy was fully aware of the
probable consequences of combining the prograroghietportfolio proposal. This self-

inflicted delay should not be a reason for approia shortened time frame.

11 R.C.4903.082.

12 Ohio Adm. Code 4901:1-40-02(B).



Finally, representatives of OCC and NRDC will papate in the settlement
conference (and technical conference, if one isdaled) with the intention of resolving
outstanding issues. But a technical conference dotoffer the certainty necessary to
significantly alter the procedural schedule. HErstrgy’'s proposed schedule for
Commission review, as presented in its filing orc&uaber 15, 2009, should not be

approved.
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