BEFORE THE
PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
KAMCO, Industries, Inc, and The
Toledo Edison Company For Approval
of a Special Arrangement Agreement
With A Mercantile Customer

Case No. 09-1305-EL-EEC

JOINT APPLICATION FOR APPROVAL OF A SPECIAL ARRANGEMENT WITH A
MERCANTILE CUSTOMER AND EXEMPTION FROM PAYMENT OF COSTS
INCLUDED IN RIDER DSE2

Applicants, The Toledo Edison Company (“Company”), and KAMCO, Industries, Inc.
(“Customer”) (collectively, “Applicants”), hereby submit their application, pursuant to Rule
4901:1-39-08(B) of the Ohio Administrative Code (“O.A.C.”), for the Commission’s approval of
the special arrangement described in and pursuant to the Mercantile Customer Project
Commitment Agreement (“Agreement”), which is attached as Exhibit 1 and which includes a
provision that will exempt Customer from paying costs included in the Company’s Rider DSE2.
In support of this Application, Applicants state as follows:
1. Am. Sub. S.B. 221 (“Senate Bill 221”) sets forth in R.C. § 4928.66 certain
energy efficiency and demand reduction (“EEDR”) benchmarks with which
electric distribution utilities (“EDUs”) must comply. Subparagraph (A)(2)(c)
of this statute allows an EDU to include for purposes of compliance with said
benchmarks “mercantile customer-sited energy efficiency and peak demand
reduction programs” (individually and collectively “Customer Energy
Projects.”)

2. The Company is an electric distribution utility and electric light company, as

defined in R.C. § 4928.01(A).
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The Customer uses more than 700,000 kWh annually and believes (hat it
otherwise meets the requirements of a “mercantile customer,” as that term is
defined in § 4928.01(A)(19).

Customer Energy Projects
The Customer has implemented the Customer Energy Projects described in

Exhibit A to the atlached Agreement. These projects were implemented after

January 1, 2006.

For purposes of measwing and verifying the resulis of the Customer Energy

Projects, the Customer has provided to the Company documentation providing

" evidence that the methodology used to calculate energy savings conforms o

the general principals of the International Performance Measurement
Verification Protocol (IPMVP), which include but may not necessarily be
limited to a) through g).

a) Baselines for Customer’s kilowatt-hour (kWh) consumption and/or
peak demands which shall be based upon averages of the three
most recent years of metered data or, if melered data is not
available, based upon a reasonable method of eslimation and
including appropriate baseline norialization adjustments;

b) The Customer Energy Project(s) impacts on Customer’s baseline
kWh consumption and/or kW reduction ;

¢) An accounting of the annual incremental energy saved and/or
incremental peak-demand reductions achieved (hrough the
Customer Energy Project(s);

d) A listing and description of the Customer Energy Projects
implemented, including measures taken, devices or equipment
installed, processes modified, or other actions taken o increase
energy efficiency and reduce peak demand, including specific
details such as the number, type and efficiency levels both of the
installed equipment and the old equipment that is being replaced, if
applicable;
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e) A description of all methodologies, protocols, practices and
baseline normalization adjustments used or proposed to be used in
measuring and verifying the results of implementing the Custormer
Energy Project(s). Any deviations from applicable guidelines shall
be identified and explained;

f) An accounting of expenditures made by the Customer for
Customer Energy Project(s) and the associated energy savings and
peak demand reduction attributes;

g) A timeline showing when each Customer Energy Project or
measure went into effect, and when the energy savings and/or peak
demand reductions took place.

Exhibit 3 attached to this Application sets forth a description of the
documents, methodologies, protocols and/or praclices reviewed by the

Company.

Based upon a review of said materials, the Company believes 1o the best of its
knowledge and belief that the information included on Exhibit 2 attached to
this Application is correct and that said Customer Energy Projects meet the
requirements as valid mercantile customer-sited energy efficiency projects
contempiated in R.C. 4928.66(A)(2)(c). Accordingly, Applicants respectfully
request that the Commission make a similar finding.
The Agreement and Exemption

The Agreement (a) addresses coordination requirements beiween the
Company and the Customer, including specific communication procedures
and inlervuis; (b) specifies the qualifying circumstances under which demand
reductions may be effectuated by the Customer; (c) grants the Company and

Commission Staff permission and access lo the Customer’s site for purposes
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of measuring and verifying EEDR results; and (d) identifies all consequences
for noncompliance by the Customer of any of the terms of the Agreement.

The Agreement also includes a provision that, upon Commission approval of
this Joint Application, the Company will exempt the Customer from paying
the charge included in the Company's Rider DSE2 al approved customer sites
identified in Exhibit A of the Agreement altached as Exhibit | to this
Application, provided that the Commission approves such exemption through
this Application.

The Agreement also includes a provision that requires the Customer, as a
result of any approval of such request for exemption from payment, (o submit
an annual report on a calendar year basis that includes, at a minimum, the
following:

1. The kWh and/or KW reductions originally reporied with the
Joint Application;

2. The current estimated kWh and/for KW reductions attributable
to the Customer Energy Project, based on then current
annualized operations of the Customer;

3. An explanation for any significant variations between the
information submitted under (1) and (2) above;

4. A calculation of Customer’s annual baseline based upon usage
information provided by the Company, with such calculation
being made consistent with Commission rules and/or other
directives;

S. Any new accounts that Customer identifies for exemption; and

6. Other information reasonably necessary for the Company to (i)
verify Customer’s continued eligibility for exemption from
paying Rider charges; and (ii) report in the Company’s annual
status report to the Commission the EEDR results related to
each Customer Energy Project.




10. Applicants believe that the attached Agreement addresses all relevant issues
related to a mercantile customer’s commilment of customer-sited energy
efficiency projects and, nccordingly. the Applicants respectfully ask that the
Commission approve said Agreement, including without limitation, the
provision that exempts Customer from paying charges under Rider DSE2

consistent with this Application.

[THE REMAINDER OF THIS PAGE 1S INTENTIONALLY LEFT BLANK]
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WHEREFORE, having fully complied with R.C. 4928.66 and the related rules and regulations
set forth in Section 4901-1-39-08, O.A.C., Applicants respecifully request that the Commission;
a. Approve the Agreement attached to this Application as Exhibit 1;

b. Approve the Customer Energy Projects included in Exhibit A to the Agreement as
valid mercantile customer-sited energy cfficiency projects as contemplated in R.C.
4928.606;

¢.  Authorize the Company to exempt Customer from paying the charges included in the
Company’s Rider DSE2 consistent with this Application, effective for the Customer’s
first billing cycle after the date on which the Commission issues its Opinion and
Order in this matter and continuing for as long as Customer meels the requirements
set forth in the Agreement and Rider DSE2; and

d. Any other relief that the Commission deems appropriate.

Respectfully submitted, Respectfully submitted
WLy U
=3 4 o
c’
Bryan Barshel James F Lang (0059668)
Kevin P. Shannon (0084095)
Controller CALFEE, HALTER & GRISWOLD LLP
KAMCO, INDUSTRIES, INC. 1400 KeyBank Center
1001 E. Jackson Street 800 Superior Ave.
West Unity, OH 43570 Cleveland, OH 44114
Telephone: (419) 924-5511 Telephone: (216) 622-8200
Fax: (419) 924-2610 Fax: (216) 241-0816
Email: bryanb@Xkamcoind.com Email: jlang@calfee.com

Email: kshannon@calfee.com

Attorneys for The Toledo Edison Co.
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Exhibit |

Mereantile Customer Project Commitment Agreement

THIS MERCANTILE CUSTOMER PROJECT COMMITMENT AGREEMENT (“Agrecment™) is
made and ontered into by and between THE TOLEDO EDISON COMPANY, ils successors and assigns
(hereinafter called the “Company™) and KAMCO, Industrics, Inc. its permitted successors and assigns
(hercinafter ealled the “Customer™) {collcctively the *Parties” or individunlly the “Party™) and is effective
on the dute last execuled by (he‘Pm‘lics as indicated below.

WITNESSETH

WHEREAS, the Company Is an clectric distribution wility und electric light company, as both of these
terms are defined in R.C. § 4928 .01(A); and

WHEREAS, Customer believes that it is a mercontile customer, as that lerm is defined in R.C. §
4928 D1(A), Joing business within the Company’s certified service territory; and

WHEREAS, R.C. § 4928 .66 (the “Statuic”) requires the Company to meet certain cnergy efficiency and
demand reduction (“"EEDR™) benchmarks; and

WHEREAS, when complying with certain EEDR benchmarks the Company may include mercantile
customer-siled EEDR projects; and

WHEREAS, Customer has cerlain energy projeci(s) as set forth in attached Exhibit A (the “Customer
Energy Project(s)") that it desires lo commil lo the Company for integrution into Company’s EEDR
benchmark compliance plan (“Company Plan”) that Company will implement In order to comply with the
Statute; and

WHEREAS, the Customer, pursuant to and consistent with the Statute, desires to pursue exemption from
paying charges included in the:Company's thon curvent cost recovery mechanism (hereinafer, “Rider") as
approved by the Public Utilities Commission of Ohio (“Commission™) for recovery of the costs associnted
with the Company Plan..

NOW THEREFORE, in consideration of lhe mutual promises set forth herein, and for other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowlcdged, the parties, Intending
to be legally bound, do hereby agree as follews:

I. Customer Energy Projects. Customer hereby commits to the Company and Company accepts
for integration into the Company Plan the Customer Energy Projeci(s) set forth on attached
Exhibit A.  Said commitment shall be for the Jife of the Customer Energy Project(s). Company
will incorporate said projeci(s) into the Company Plan to the extent that such projects qualify. In
so committing, Customer acknowledges that the information provided to the Company ahoul the
Customer Energy Project(s) is true and accurale to the bost of its knowledge.

a. By commiting the Customer Energy Projeci(s) to the Company, Customer acknowledges
and nagrees that the Company shall control the use of the kWh and/or kW reductions
sesulting from said projects for purposes of complying with the Statute. 1t is expressly
ngreed that Customer may use any and alf energy relnied and other attribules ereated from
the Customer Energy Project(s) to the extent permilted by siale or foderal laws or
vegulations, provided, and lo the extent, that such uses by Customer do not conflict with
said compliance by the Company.

b.  Any future Cuslomer Encrgy Profect(s) commiticd by Customer shall be subject to 8
separate application and, upon approval by the Commission, said projects shall become
part of this Agreement. '




¢. Customer will provide Company or Company’s agen{s) with reasonable assistance in the
preparmtion of a joint application for approval of this Agreement (“Joimt Application™)
that will be fited with the Commission

d.  Upon written request and reasonable advance notice, Customer will grant employces or
authorized ogemts of either the Company or the Commission veasonable, pre-aranged
aceess 1o the Customer Energy Projeci(s) for purposes of measuring and verifying cuergy
savings and/op peak demand reductions resulting from the Customer Energy Projeci(s). I
is expressly ugreed that consultants of cither the Company or the Commission are their
respeetive authorized agents.

2. Joint Application to the Commission, The Parties will submit the Joint Application seeking the
Commission's approva! of this Agreement and its determination that the Customer qualifies for
exemption from paylng Rider charges.

a.  The Joint Application shail inelude:

.
|3

vi.

vii.

»
i

v

Basclines for Customer’s kilowatt-howr (kWh) consumption andfor peak
demnnds which shall be based upon averages of the three most recent years of
melered data or, if metered data is not available, based upon a reasonable
method of cstimmtion and including spproprinte bascline normalization
adjustments;

The Customer Encrgy Project(s) impacts on Customer’s bascline kWh
conswmption andfor kW reduction ;

An accounting of the annual incremental energy saved and/or incromental peak-
dermund reductions achieved through the Customer Energy Project(s);

A listing and description of the Customer Energy Projects implemented,
including measures taken, devices or equipnient installed, processes modified, or
other actions taken o increase energy cfficiecncy and reduce peak demand,
including specific details such as the number, type and efficiency levels both of
the installed equipment and the old equipment that is being replaced, if
applicable;

A doscripion of all methodologies, protocols, practices and boseline
normalization ndjustments used or praposed to be used in measwring and
verifying the resulis of implementing the Customor Energy Projecy(s). Any
deviations from applicable guidelines shall be identified and explained;

An accounting of expenditures made by the Customer for Cuslomer Energy
Projec{s) and the associnted energy savings and peak demand reduction
atiributes;

A timeline showing when each Customer Energy Project or measure went into
effect, and when the energy savings ond peak demand reductions took place; and

A copy of Lhis Agreement.

3. Customer Exemption. Upon Commission approval of thic Joint Application, the Compuany will
exempt Customer froni paying any Rider charges consistent with any Commission directives as sel
forth in the Commission's Entry approving the Joint Application. Such exempt status shall apply
to those accounts identificd by Customer thal pertain to those Customer sites with one or more
Customer Energy Project(s) approved by the Commission in the Joint Application.
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i Tor purposes of this Agreement, ¢ “site” shall be a single locution with one or
more facilitics. As examples only, a site includes an industrial plant, a hospilal
complex or a university located on one or more purcels of lund, provided that
said pareels are contiguous.

ii. For purposes of this Agreemsent, un “account” shafl be us defined by the
Company through its normal business practices.  Any account identified by
Customer shall be eligible for exemplion, provided that said account pertains to
a specific site with ot least one Customer Energy Project thet qualifies Customer
for exemplion from paying Rider charges.

ili  Any new accounts ciemed at a site on which there is already an approved
Customer Energy Project shall, at the option of the Customer, be included within
the exemption granted tnder said project, and shall be included for purposes of
caleulnting Muture cligibllity for excmption under the project. Any such election
shall become cffective in the first billing cycle after April 15" following
{dentificution of said account in the sl report reguired wnder Sectionn 2(b)
below.

b, Customer ucﬁnowledges and agrees that if it desires to pursue such excmpt status, as
evidenced In the Joint Application, Customer i3 abligated to provide (o the Company an
annuol report on the cnergy savings and pesk-demand reductions achieved by the
Customer Energy Projeci(s) on a calendar year basis.

i. Said reports shall be submitied annually on or before January 31 of each year
afier Commission approval of the Joint Application.

ii. Snid repori shall include the following nformation for cach Customer Energy
Projeet that has been approved by the Comimission:
1. The kWh anddor KW reductions originally reported with the Joint
Application; ) i

2. The current estimated kWh andfor KW reductions attributable to the
Customer Energy Project, based on then current annualized operations
of the Customer; :

3. An explanation for any significant variations between the information
submitted under (1) and (2) above;

4. A caleulation of Cuslomer’s annual buseline based upon usnge
information provided by the Company, with such calculation belng
made consistent with Commission rules and/or other directives;

5. Any new accounts that Customer identifics for exemption as
contemplaled in Section 2(a0(jii) sbove; and

6. Other Information reasonably necessary for the Company to (i) verify
Customer's continued cligibility for exemption from paying Rider
charges; ond (ii) repont in the Company's annunl slatus report to the
Commission the EEDR resulls related to cach Customer Energy
Project.
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d.

Custonver’s Exemplion shall amonmicnally werminate:
i.  Upon order of the Commission;

#i. I Customer fuils to comply with the terms and conditions set Torth in the
Company's then eurrent Rider DSE, or its equivalent, us amended {rom time to
time by the Commission;

ii5. I itis discovered that Customer falsified any documients. In such an instanee,
Company reserves the right 1o recover any exempled rider charges from the date
of npproval of the Joint Application through the dwe said cxemption is
terminated.

v If Customer ffls to submit the snnual report required in (b) nbove. In such an
instance, Compnny reserves the right to recover any exempled rider charges
from the date of approval of the Joint Application through the date snid
exemption is terminated

Compuny reserves the right to recover any unbilled DSE rider churges incurred by
Customer afler the termination of Customer's exemption.

4. Termination of Agreemont. This Agreement shall autonatically terminnte:

a.

If the Commission fails to approve this Agreement through the Joint Application;

b.  Upon order of the Commission; or

c.

Atthe ond of the life of the last Customer Energy Project subject to this Agreement..

5. Confidentiality. Each Party shall hold in confidence and not relcase or disclose to any person any
document or information furnished by the other Party in connection with this Agreement that is
designated os confidential and proprictary (“Confidential Jnformation"), unless: (i) compelled to
disclose such document or Information by judicial, regulatory or administrative process or other
provisions of law; (ii) such document or information is generally available to the public; or (1}
such document or informetion was available to the receiving Party on a non-confidential basis.
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a.

Notwithstanding the above, a Party may disclose to its employces, attorneys, consullants
and agents all documents and information furnished by the other Parly in connection with
ihis Agreemept, provided that such employees, atlorneys, consultants and agents have
been advised of the confidentia) nature of this information and throngh such disclosure
ate deemed 10 be bound by the terms set forth herein.

A Party receiving such Confidential Information shall protect it with the same standard of
care as its own Confidential Information.

A Party recsiving notice or otherwise concluding thal Confidential Information fumished
by the other Party in connection with this Agreement is being sought under any provision
of law, 1o the extent it is pormitied to do so under any applicable law, shall endeavor to:
(i) prompily notify the ather Party; and (i) use rensonable efforts in cooperation with the
other Party Lo seck confidential treatment of such Confidential Information, including
without limitation, the filing of such information under a valid protective order.

By exccuting this Agreement, Customer hercby acknowledges and ugrees that Company
may disclose to the Commission or its Staff any ond al) Customer information, including
Confidential Informmtion, related to a Customer Energy Projeet, provided that Company
uses reasonable efforts to seck confidentinl trentiment of the same.
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Notices. Uniess othenwise stated herein, all notices, demnnds or requests required or permiited
under this Agreement must be in writing and must be delivered or sent by overnight express mail,
courier servive, electronic wil or facsimile transmission addressed as follows:

If to the Customer: 11 to the Company:

KAMCO, Industries, Tnc. FIRSTENERGY SERVICES COMPANY
1001 E. Jrckson St. 76 South Mnin Street

P.0.Box 768 Akron, OH 44308

West Unity, O 43570 Atten: Victerin Nofziger

Atten: Bryan Barshel Telephone: 419-384-4684

Telephone: 419-924-5511 Fax: 330-761-428}

Fax: 419-924-2610 Sninit: vmnofziger@firstencrpycorp com

Email: bryanb@kamcoind.com

t

or [0 such other person at such other address as a Party may desiguate by like notice to the other
Party. Notice recefved afier the close of the business day will be deemed recelved on the next
business day; provided that notice by fucsimile runsmission will be deemed to have been received
by the recipient if the recipient confirms receipt (clephonically or in writing.

Authority to Act. The Parties represent und warrant thut they are represented by counsel in
conncetion with this Agreement, have been fully advised in connection with the exceution thereof,
have taken all legal and corporale steps necessary to enter into this Agreement, and that the
undersigned hes the awthority to enter inlo this Agreement, to bind the Parlics to all provisions
herein and to take the dctions required to be performed in fulfillment of the underiakings contained
hercin,

Non-Waiver. The delay or failure ol either parly to assert or enforce in any instance strict
performance of any of the terms of this Agreement or to exercise any rights hereunder conferred,
shall not be construed os & waiver or relinquishment to any extent of s rights lo assert or rely
upon such terms or rights al any later time or on any fulure oceasion.

Entire Agreement. This Agreement, along with related exhibits, and the Company’s Rider DSE,
or its equivalent, ns umended from time to time by the Commission, contains the Parties’ entire
understanding witl respect 1o the matters addressed herein and there ave no verbal or collateral
representations, underinkings, or agreemonts nol expressly sel forth horein. No change in, nddition
10, or waiver of the terms of this Agreement shall be binding upon any of the Partics unless the
same is set forth in writing and signed by an authorized represeniative of each of the Parties. In
the event of nny conflict between Rider DSE2 or its equivalent and this document, the latter sholl
prevail,

. Assignment, Customer mny not assign eny of its rights or obligations under this Agreement

withiout obtaining the prior written consent of the Company, which consent will not be
unreasonably withheld. No nssignment of this Agreement will selieve the assigning Porty of ony
of its oblipations under this Agrcement until such obligations have been assumed by the assignee
and all necessary consgnts have been obtained.

Severability. 1f any poriion of this Agreement is held invalid, the Partics agree thal such
invalidity shall not affect the validity of the remaining portions of this Agreement, and the Parties
further ageee to substitute for the invalid portion a valid provision thiat most ¢losely approximates
the cconomic effect and intent of the invalid provision.




i
12. Governing Law. This Agreement shull be governed by the laws and rogulations of the State of
Ohio, withouwt regard o its conflict of Jaw provisions.

13. Execution and Counterparts, This Agrcement may be exceuted in multiple counterputs, which
taken together shall constitute an original without the necessity of all porties signing the same page
or the same documents, and may be executed by signutures to electronically or \elephonically
transmitted counterparts in lien of eviging) printed or photocopled documents. Signatures
wansmitted by facsfmile shall be considered original signatures.

IN WITNESS WHEREOF, the Partics hereto huve caused this Agreement 1o be exccuted by their duly
authorized officers or representutives us of the day and year sot forth below.

KAMCO, Industries, Ing, THE TOLEDO EDISON COMPANY
(Customer) (Company)

NEWENYENNA S}
e _C o >k el e Titte: %ﬁ/w'y/ /M./JM%
Pate: __J\~ 24-0% | Dnte; ///f%;&/é /’? |
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This foregoing document was electronically filed with the Public Utilities

Commission of Ohio Docketing Information System on

12/30/2009 7:25:07 PM

Case No(s). 09-1305-EL-EEC

Summary: Application of The Toledo Edison Company and KAMCO, Industries, Inc. for
approval of a special arrangement agreement with a mercantile customer. electronically filed
by Mr. Kevin P. Shannon on behalf of The Toledo Edison Company



