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BEFORE THE s

PUBLIC UTILITIES COMMISSION OF OHIO

In tlre Matter of the Application of The )
Cleveland Electric Iluminating )

Company and PolyChem Corporation )

Case No, (9-1102-EL-EEC

Tor Approval of 2 Special Arrangement )
Agreement With A Mercantile )

Customer

)

JOINT APPLICATION FOR APPROVAL OF A SPECIAL ARRANGEMENT WITIH A
MERCANTILE CUSTOMER AND EXEMPTION FROM PAYMENT OF COSTS

INCLUDED IN RIDER DSE2

Applicants, The Cleveland Lleetric Ihominating Company (“Company”), and

PolyChem Corporation (“Customer”) (collectively, “Applicants™), hereby submit their

application, pursuant to Rule 4901:1-39-08(B) of the Ohio Administrative Code (“0.A.C.”), for

ihe Commission’s approval of the special arrangement described in and pursuant to the

Mercantile Customer Project Commitment Agreement (“Agreement™), which is attached as

Exhibit 1 and which includes a provision that will exempt Custonter from paying costs included

1.

. in the Company’s Rider DSE2, In support of this Application, Applicants state as follows:

Am. Sub. S.B. 221 (“Senate Bill 221"} sets forth in R.C. § 4928.66 certain
energy efficiency and demand reduction (“EEDR”) benchmarks with which
clectric distribution utilities ("EDUs") must comply. Subparagraph (AX2){c)
of this statute allows an EDU to include for purposes of compliance with said
benchmarks “mercantile customer-sited energy efficiency and peak demand
reduction programs” (individvally and collectively “Customer Energy
Projects.”)

The Company is an electric distribution utility and electric light company, as

defined in R.C. § 4928.01(A).
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The-Customer-uses-more_than 700,000 kWh_annnally_and _believes_that_it
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otherwise meets the requirements of & “mercantile customer,” as that texm is
defined in § 4928.01(A)(19).

Customer Energy Projects
The Customer has implemented the Customer Energy Projects deseribed in
Exhibit A to the attached Ag.reement. These projects were inplemenled after
January 1, 2006. |
For purposes of measuring and vetifying the resulis of the Customer Energy
Projects, the Customer has provided fo the Company dccumen‘ratioﬁ providing
evidence that the methodology used to calculate energy savings conforms to
the general principals of the International Performance Measurement
Vetification Protocol (IPMVP), which include but may not necessarily be
limited to a) through g).

a) Baselines for Customer’s kilowatt-hour (kW) consumption and/or
peak demands which shall be based upon averages of the three
most recent vears of metered data or, if metered data is not
available, based upon a reasonsble method of estimation and

including appropriate baseline normalization adjustments;

b} The Customer Energy Project(s) impacts or Customer’s baseline
Wh consumption and/or kW reduction ;

¢) An accounting of the anuual incremental energy saved and/or
incremental peak-demand reductions achieved through the
Customer Energy Project(s);

d) A listing and description of the Customer Energy Projects
implemented, including measures taken, devices or equipment
tnstalled, processes modified, or other actions taken to increase
energy efficiency and reduce peak demand, including specific
details such as the number, type and efficiency levels boil of the
installed equipment and the old equipment that is being replaced, if
applicable;
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e) A description of all methcdologies, protocols, practices and
baseline normalization adjustments used or proposed fo be used in
measuring and verifying the results of implementing the Customer
Energy Project(s). Any deviations from applicable guidelines shall
be identified and explained;

f) An accounting of expenditures made by the Customer for
Customer Energy Project(s) and the associated energy savings and
peak demand reduction attributes;

) A timeline showing when each Customer Energy Project or
1measure went into effect, and when the energy savings and/or peak
demand reductions took place.

Exhibit 3 attached to this Application sets forth a description of the
documents, methodologies, protocols and/or practices reviewed by the

Company.

Based upon a review of said materials, the Company believes to the best of its
knowledge and belief that the information included on Exhibit 2 attached to
this Application ig correct and that said Customer Bnergy Projects meet the
requirements as valid mercantile customer-sited energy efficiency projects
contemplated in R.C. 4928,66(A)(2)(c). Accordingly, Applicants respectfully
request that the Commission make a similar finding.
The Agreement and Exemption

The Agrcement {(a) addresses coordination requivements between the
Company and the Customer, including specific communication procedures
and intervals; (b) specifies the qualifying circumstances under which demand
reductions may be effectuated by the Customer; (¢} grants the Company and

Commission Staff permission and access to the Customer’s site for purposes




of measuring and verifying EEDR results; and (d) identifies all consequences
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for noncompliance by the Customer of any of the terms of the Agreement.

The Agreement also includes a provision that, vpon Commission approval of
this Joint Application, the Company will exempt the Customer from paying
(he chatge included in the Company’s Rider DSE2 at approved customer sifes
identified in Bxhibit A of the Agreement attached as Exhibit 1 to this
Application, provided that the Commission approves such exemption throﬁgh
this Application.

The Agreament also includes a provision that requires the Custqmer, a8 &
result of any approval of such request for exemption from payment, to submit
an annual report on a calendar yeav basis that includes, at a minimum, the
foltowing:

1. The kWh and/or KW reductions originally reported with the
Joint Application;

2. The current estimated KWh and/or KW reductions atfributable
to the Customer Epergy Project, based on then current
anualized operations of the Customer;

3. An explanation for any significant variations between the
information submitted under (1) and (2} above;

4, A calculation of Cuslomer’s annual baseline based upon usage
information provided by the Company, with such calculation
being made consistent with Commission rules and/or other
directives;

5. Any new accounts that Customer identifies for exemption; and

6. Other information reasonably necessary for (he Company to (i)
verify Customer’s continved eligibility for exemption from
paying Rider charges; and (if) report in the Company’s annual
status report to the Commission the EEDR results related to
each Customer Energy Project,



10. Applicants believe that the attached Apgreement addresses all relevant issues

.related to a mercantile customer’s commitment of customer-sited energy
officiency projects aud, accordingly, the Applicants respectfuily ask that the
Conrmission approve said Agreement, including without limitation, the
provisidn that exempts Customer from paying charges under Rider DSE2

consistent with this Application,

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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WHEREFORE -having-fullycomplied-with-R.C.-4928.66-and the related_rules.and regulations

set forth in Section 4901-1-39-08, 0.A.C., Applicants respactfuily request that the Commission:
a. Approve the Agreement aftached to this Application as Exhibit 1;

b. Approve the Customer Energy Projecis included in Exhibit A to the Agreement as
valid mercantile customer-sited energy efficiency projects as contemplated in R.C,
4928.606;

c. Authorize the Company to exempt Customner from paying the charpes included in the
Conipany’s Rider DSE2 consistent with this Application, effective for the Customer’s
tirst billing cycle after the date on which the Commission issues ifs Opinicn and
Ouder in this matter and continuinp for as long as Customer meets the requirements
set Torth in the Agreement and Rider DSE2; and

d. Any other relief that the Commission deems appropuiate.

Respectfully submitted,

of VQ\/M P, Thunna 5%-7)@!4"\)/

James F. Lang (0059668) (wf f
Kevin P. Shannon (0084095)

CALFEE, HALTER & GRISWOLD LLP

1400 KeyBank Center

800 Superior Ave.

Cleveland, OH 44114

(216) 622-8200

(216) 241-0816 (fax)

jlang@ecalfee.com

kshamnon{dcalfee.com

Afttorneys for The Cleveland Electric
IIuminating Company
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Exhibit 1

Mercantile Customer Project Commitment Asreement

THIS MERCANTILE CUSTOMER, PROJECT COMMITMENT AGREEMENT (“Agreement”) is
made and entered into by and between The Clevelaid Electric Ilhnninating Company, its successors and
assigns (herelnafter called the “Company™) and PolyChem Corporation, ils permitted successors and
nssigns (hereinalter called the *Customer™) {collectively the "Parties” or individually the “Pary) and is
cffective on the dnte last executed by the Parties as indicated below,

WITNESSETH

WHEREAS, the Company is an eleciric disiribution ufility and eleciric lipht company, as both of these
terins are defined fn R.C. § 4928.01{A); and

WHEREAS, Customer believes that it is a mercaniile customer, as that term is defined in R.C. §
4928.01(A), doing business within the Company’s certified sarvice territory; and

WHEREAS, R.C. § 4928.66 {the “Statute™) requires the Company to meet certain energy efficiency and
demand reduction (“EEDR™) benchmarks; aud

WHEREAS, when complying with certain EEDR benchimarks the Company may include mercaniile
customer-sited EEDR. projects; and

WHEREAS, Customer has certain energy project(s) as set forth in attached Exhibit A (the “Custener
Enetgy Project(s)”) that it desires to commit to the Company for integration into Company’s EEDR
benchmark compliance plan (“Company Pian™) that Company will implement in order to comply with the
Statwte; and ’

WHEREAS, the Cnstomer, pursuant to nnd consistent with the Statute, desires to pursue exemption from
paylng charges ncluded in the Company's then current cost yecovery rechanism (hereinafter, “Ridai™) as
approved by the Public Utllitles Commission of Ohio (“Commission™) for recavery of the costs associated
with the Company Plan..

NOW THEREFORE, in consideration of the mutual promises set forth hersin, and for other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the partiss, intending
to be legally bound, do hereby apres as follows:

i.  Customer Encrgy Projects. Customer hereby commits to the Company and Company accepts
for integration into the Company Plan the Customer Energy Project(s) set forth on attached
Bxhibit A. Said comemitment shall be for the [ife of the Custemer Energy Project(s). Company
will incorporate said project(s) into the Company Plan to the extent that such projects qualify. In
so committing, Customer acknowledges that the information provided to the Company about the
Custeiner Energy Project(s) is trae and acourzle to fhe best of ils knowledge.

g, By conunilting the Customer Energy Project(s) to the Company, Customar acknowledges
and agrees that the Company shall confrol the use of the KWh and/or kW reductions
resulting from said projects for purposes of complying with the Statute. it is expressly
apreed that Customer may use any and all encrgy related and other ativibutes created from
fhe Customer Bnergy Profeci(s) to the extent permitted by state or federal laws or
regulations, provided, and to the extent, that such uses by Customer do not conflict with

said complinnce by the Company.

b.  Any fiture Customer Energy Projeci(s) committed by Customer shiall be subject to a
separate application and, upon approvat by the Commission, said projects shall become
part of this Agreement.



c. _Customer will provide Company or Company’s agent(s} wilh ressonable assistauce in the

prepavation of & joint appHeation for approval of this Agresment ("Ioint Application™)
that will be filed with the Commission, :

d. Upon written request and rensonsble advance netice, Customer will grant employses or
authorized agents of either the Company or the Commission reasonable, pre-arranged
access to 1he Customer Energy Project(s) for purposes of measwing and verifying energy
savings and/or peak demand reductions resulting fiom the Customer Energy Project(s).
is exprassly ngreed that consultants of either the Company or the Commission: te their
respective authorlzed agents.

2. Joint Application to the Commission. The Pariies will submit the foint Application seeking the
-Commission's approval of this Agreement and its defermination that the Customer qualifies for
exemption frem paying Rider charges.

a. The Jaint Application shall include:

i, Baselines for Customer's kilowatt-hour (kKWh) consumption and/or peak
demands which shall be based upon averages of the three most recent years of
melered data or, if metered dafa is not available, based upon a reasonable
method of estimation and including nppropriste baseline normalization
adjustments;

ii, The Customer Energy Projec(s) impacts on Customer’s baseline kKWh
consumption and/or kW reduction |

iii. An accounting of the annual incremental enorgy saved and/or incremental peak-
demand reductions achicved through the Customer Energy Project(s);

iv. A listing and description of the Customer BEnergy Projects implemented,
including measures taken, devices or equipment installed, processes modified, or
other actions taken to increase energy sfficiency and reduce peak demand,
including specific details such as the numbe, type and efficiency levels both of
the installed equipment and the old equipment that is being replaced, if
applicable;

v. A description of all methodologies, protocols, practiccs and baseline
normalization adjusiments wsed or proposed to be used in measuring and
vertfying the results of implementing the Customer Energy Project{s). Any
deviations from applicable guidelines shall be identified and explained;

vi. An accounting of expenditres made by the Customer for Customer Energy
Project(s) and the assooiated energy savings and peak demand reduction
attributes;

vii. A timeline showing when each Customey Energy Project or measure went into
effect, and when the energy savings and peak demand reductions took place; and

vili. A copy of this Agreentent.

3. Customer Exemption. Upon Commission approval of tlic Joint Application, the Company will
exenpt Custowmer from paying any Rider charges consistent with any Commission directives as set
forth in the Commission’s Eniry approving the Joint Applioation. Such exewpt status shall apply
to those accounts identified by Customer that pertain fo those Customer siies with one or mors
Customer Energy Project(s) approved by the Commission In the Jont Application.
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I, For purposes of this Agreement, a “site” shall be a single location with one or
more facilities. As examples only, & site includes an Indvstrial plant, a hospital
complex or a university located on one or more parcels of land, provided thar
said parcsls are contiguoys,

il. Tor purposes of tiis Agreemeat, an “account” shall be as defined by the
Company through ifs normal business practices. Any accouwt identified by
Customer shalt be eligible for exemption, provided that said account pertains to
a specific sits with at least one Customer Energy Project that qualifies Customer
for exemption from paying Rider charges.

iii. Any new accourts created at a site on which there is already an approved
Customer Evergy Project shall, at the option of the Custonier, be included within
the exemption granted under said project, and shall be incinded for purposes of
calculating future eligibiiity for exemption under the project. Any such election
shafl become effective in the Ffirst bLilling cyele after April 15" following
jdentification of said aceount in the annual reporl required under Section 2(b)
below.

Customer acknowledges aid agrees that if it desives to pursue such exempt sfatus, as
evidenced in 1he Joint Application, Custonter is obligated to provide to the Company an
annual report on the encrgy savings and peak-demand reductions achieved by the
Customer Energy Project(s) on a calendar year basis,

i, Said reporis sball be submitted snnually on or before January 31 of each year
after Commission approval of the Joint Application.

il. Said vepori shall include the following information for each Cnstomer Energy
Praject that has been approved by the Comnission:

1, The kWh andfor KW reductions originally reported seith the Joint
Application;

2. The curent estinated kWh and/or KW reductions aftributable to the
Customer Energy Project, based on then current annvalized operations
of the Customer;

3. An explanation for any significaut variations between the information
submitted under {1) and (2} above;

4. A calcnlation of Customer’s annual baseline based wupon usage
information provided by the Company, with such calculation being
- made consistent with Connnission vules and/or other divectives;

5. Any new naccounts that Customer identifies for exemption as
contemplated in Section 2{a0(ii{) above; and

€. Other information reasonably necessary for the Company to (i} verify
Customer’s continued eligibility for exemption Fom paying Rider
charges; and (if) repost in the Company’s annual status raport to the
Commission the EEDR resulis related to each Customer Energy
Project.
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c. Customer’s Exemption shall antomatically terminate:
i.  Upen order of the Commission;

ii. If Customer fails to comply with the terms and conditions set forth i the
Compruy’s then current Rider DSE, or its equivalent, as amended from thne to
time by the Commission;

ifi. It Is discovered that Costomer falsified any documents. In such an instance,
Company reserves the right to recover any exempted rider charges from the date
of approval of the Joint Application through the date said exemplion is
ternyinated.

iv. If Customer fails to submit the annual veport required in (b} above. In such an
instance, Company reserves the right fo recover any exempted rider charges
fromr the date of approval of the Joint Application through the date said
exemption is terminated

d. Compsany reserves the right to vecover amy unbilled DSE rider charges incwred by
Customer after the termination of Cusfomer’s exsmption.

Termination of Agreement, This Agreement shall automatically terminate:

8, Ifthe Commission fails to approve this Agresment throngh the Joint Application;
b, Upon order of the Commission; or
c. At the end of the life of the last Customer Energy Pioject subject (o this Agreement,

Confidentiality. Each Party shall hold in confidence and not release or disclose to any person any
document or information fienished by the other Parly in connection with liis Agreement that is
designated s confidential and proprietary (*Confidential [nformation™), unless: (i} compelled to
disclose sueh document or information by judicial, regnlatory or administiative process or other
provisions of law; (ii) such dagument or information is generally available to the public; or (ii)
such document or information was available to the veceiving Party on a non-confidential basis,

‘8. Notwithstanding the above, a Party may disclose to ils employees, altorneys, consultants
and ageuts all documents and information furnished by the other Party in connection with
{liis Apreement, provided that such employees, aftorneys, consultants and agents have
heen ndvised of the confidential nature of this information and through such disclosure
are deemed to be hound by the ferms set forth herein,

b. A Party receiving such Confidentinl Information shall proteet it with the same standard ol
care ag its own Counfidential Information,

e. A Party receiving notice or otherwise concluding that Cenfidential Information furnished
by the other Parly in connection with this Agreement is being sought under any provision
of law, to the extent it is permitied to do so under any applicable Jaw, shall endeavor to;
(i) promptly notify the ofher Party; and (if) use reasonable elforts in copperation with the
ather Party to seek confidential treatmient of such Caonfidential Infornation, including
wilhout imitation, the filing of such information under a valid protective order.

d. By executing this Agreement, Customer hereby ackinowledges and agrees that Company
may disclose to the Commnission or its Staff any and all Customer information, including
Confidential Information, related to a Customer Energy Project, provided that Company
uses reasonable efforts to seek confidential treatment of tlie same,



Netices. Unless otherwise stated herein, all notices, demands or requests required or permitted

10.
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under thiz Agreement nuust be fa writing aid must be delivered or sent by overnight express mail,
courier service, slectranic mait or facsimile transmission addressed as follows:

Il to the Customer: T to the Company:

PolyChem Corporation FirstEnergy Service Company

6277 Heisley Rd, . 76 South Main Strest

Mentov, OH 44060 Akron, OF1 44308

Attn: Barry Clifford Atin: Victoria Nofziger

Telephone: 440-357-1500 Telsphone: 330-334-4684

Fax: 440-352-9553 Fax: 330-761-4281

Email; beliffi@polychen.com BEmail: vinnofziger@firstenergycorp.com

or ta such other person at such other address as a Parly may designate by like notice to the other
Party. Notice received after the close of the business day will be deemed received on the next
business day; provided that notice by facsimile transinission will be deemed to have been received
by the recipient if the recipient confirms receipt telephonically or in writing.

Authority to Act. The Parties represent and warcont that they are represented by couusel in
connection with this Agreement, have been fully advised in connection with the sxecution thereof,
have tnken all legal and corporate stepa necegsary to enter into this Agreement, and that the
undersigned has the authority to enter into this Agresment, to bind the Parties to all provisions
herein nnd to take the actions required te be performed in fulfillment of the undortaldngs contained
herein.

Non-Walver, The delay or faflure of either parly to assert or enforce in any instance strict
performance of any of the terms of this Apreement or to exercise any rights hereunder conferred,
shall not be construed as a waiver or relinquishunent to any extent of its vights to assert or valy
upos such terms or rights at any later time or on any finlwre occasion.

Entire Agreement, This Agreement, along with related exhibits, and the Company’s Rider DSE,
or its equivalent, as amended from time to time by the Comimission, contains the Parties’ entive
understanding with respect to the matters addresssd herein and there ave no verbal or collateral
reprosantations, undertakings, or agreements not expressly set forth herein. No change i, addition
lo, or waiver of the terms of this Apreement shall be binding upon any of the Parties untess the
same is set forth in writing and slgned by an authorized representative of each of the Parties. In
the event of any conflict between Rider DSEZ or its equivalent and this document, the latter shall

prevail,

Asstpument, Customer may not assign any of its rights cr obligations under this Agreement
without obtaining the prior wiritten cousent of the Company, which consent will not be
unreasonably withheld. No assignment of this Agreement will relieve the assigning Party of any
of'its obfigations nnder this Agreement mntil such obligations have been assumed by the agsignee
an¢ all necessary consents have been obtained.

. Severability. If any portion of this Agreement is held invalid, the Parties agree that such

invalidity shall not affect the validify of the remaining portions of this Agreement, and the Parties
further agree to substitute for the invalid portion a valid provision that most closcly approximates
the ecanomic effect and intent of the invalid provision,


mailto:bcliff@polychem.com
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12, Governing Law. This Agreement shall be governed by the faws and regulntions of lhe State of

Ohio, withoul regard to its conflict of law provisions.

13. Executlon and Counterparts. This Agreement may be executed in multiple counterparts, which
taken together shall constitute an original without the necessity of all parties signing the same page
or the same decuments, and may be executed by signaiures to electronically or telephonically
transinitted counterparts in leu of original printed or photocopied documents. Signatures
transinittad by facsimile shall be considered priginal signatures.

IN WITNESS WHEREOQF, the Partles hereto have caused this Agveement to be executed by their duly

avthorized officers or repya

PolyChem Corp.
—

{Custome
By:
Title: o
)
Date ,/,Q/ ;3?// 2end
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of ihe day aud year set forth below.

The Cleveland Electrle ilmminating Co.
{Cosapany)

By:

Title: I’///ﬁ M‘Koﬁ

Date: //—-.?~ J?’
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