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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Bell Telephone Company, Inc. 

-vs-

Global NAPs Illinois, Inc. 

Complaint pursuant to Section 252(e) of the 

Federal Telecommunications Act of 1996, 47 

U.S.C. §252(e), and Sections 4-101,10-101, 

and 10-108 of the Illinois Public Utilities Act, 

220 ILCS 5/4-101, 220 ILCS 5/10-101, 

and 220 ILCS 5/10-108. 

08-0105 

PROPOSED ORDER 

On February 13, 2008, Illinois Bell Telephone Company, Inc. ("AT&T Illinois". 
"SBC" or "Ameritech") filed a Verified Complaint alleging that Global NAPs Illinois. Inc. 
("Global Illinois" or "Global") had violated the parties' Interconnection agreement ("ICA") 
and AT&T Illinois' ICC Tariff No. 21 by refusing to pay any of the amounts billed by 
AT&T Illinois for certain intrastate services and facilities, and further alleging that Global 
Illinois no longer satisfies the statutory requirements for maintaining certificates of 
service authority under Sections 13-403, 13-404, and 13-405 of the Illinois Public 
Utilities Act, 220 ILCS 5/13-403, 5/13-404, and 5/13-405. 

Pursuant to due notice, a status hearing was held in the matter on February 27, 
2008. On March 5, 2008, Global Illinois filed its appearance herein, and on March 31, 
2008, simultaneously filed its Answer and Affirmative Defenses. 

An evidentiary hearing was held on September 4, 2008. Admitted into the record 
was the testimony of Jeffrey Hoagg on behalf of Staff and the testimony of James 
Scheltema and Jeffrey Noack on behalf of Global Illinois. Patricia H. Pellerin, James W. 
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Hamiter, Barbara A. Moore (adopted by Heather Lenhart), Rebecca Harlen, William 
Cole, Yolanda Williams all testified on behalf of AT&T Illinois and each account was 
admitted into the record. At the conclusion of the hearing on September 4, 2008, the 
record was marked "Heard and Taken." 

On October 3, 2008. initial briefs were filed by AT&T Illinois, Global and Staff. 
The reply briefs of the parties and Staff were filed on October 24, 2008. 

The Administrative Law Judge ("ALJ") issued a Proposed Order on November 
24. 2008. 

On the allegations of the complaint, the record and the parties' arguments, the 
Commission observes that there are four billed, but unpaid, items in dispute between 
AT&T Illinois and Global Illinois, We begin to consider the matter issue by Issue. 

I, WHETHER GLOBAL HAS VIOLATED AT&T ILLINOIS' INTRASTATE TARIFF 
BY FAILING TO PAY FOR DS3S PURCHASED THEREUNDER. 

In order to directly exchange traffic, a competitive local exchange carrier 
("CLEC") like Global and an incumbent local exchange carrier ("ILEC") like AT&T Illinois 
must physically Interconnect their networks. The point at which the two carriers' 
networks are physically Interconnected is called the "point of Interconnection," or "POI." 
Carriers generally interconnect their networks using high-capacity facilities, upon which 
lower-level circuits are established. To actually exchange traffic, the carriers must 
establish trunks over these circuits, where each trunk is a single talking path between 
the two carriers' switches. 

Staff explains that a POI functions not only as a point on an incumbent carrier's 
network where traffic Is exchanged by the incumbent and another carrier, but also as a 
bright line demarcation that indicates which carrier is responsible for costs. The 
Commission has long held, and often reiterated, that each carrier is responsible for the 
costs of facilities and carrying traffic on its own side of the POI. See, e.g., Arbitration 
Decision at 81, Docket 04-0469 (November 30, 2004); Arbitration Decision at 22, 
Docket 03-0239 (August 26. 2008). 

A. AT&T Illinois' Position 

AT&T Illinois explains that, in August 2001, Global requested to negotiate an ICA 
with AT&T Illinois to interconnect the parties' networks. The parties were unable to 
reach agreement, and the matter went to arbitration (such that the parties' ICA was not 
effective until late July, 2003). In the meantime, however, in order to establish 
interconnection and exchange traffic prior to completion of the arbitration and approval 
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process, the parties had, on January 28, 2002, entered into an "interim interconnection 
agreement" ("Interim Agreemenf). In this Interim Agreement, AT&T Illinois states, the 
parties agreed that Global and AT&T Illinois would interconnect at a single POI in each 
local access and transport area, and agreed that Global "shall be responsible for the 
cost and placement of fiber cable on its side of the POI." 

According to AT&T Illinois, the Interim Agreement was still insufficient to resolve 
all the disputes between the parties regarding how and where they would interconnect 
their networks. Therefore, on May 22, 2002, the parties entered into an "amendment to 
interim interconnection agreement" ("Interim Agreement Amendment") to more 
specifically set forth how and where the parties would interconnect. In particular, the 
parties agreed that they would interconnect using a "SONET system fiber meet" 
between AT&T Illinois' LaGrange tandem building and the York Road location in Oak 
Brook at which Global had placed its equipment. 

Global's Oak Brook location did not (and does not) belong to AT&T Illinois, It 
contends, but AT&T Illinois already had a fiber loop facility extending to that location. 
The parties disputed whether Global was entitled to interconnect at Its Oak Brook 
location using the pre-existing fiber loop facility, or whether Global was required to 
interconnect at AT&T Illinois' LaGrange building using facilities provided or purchased 
by Global (including, for example, paying for use of AT&T Illinois' existing fiber facility 
connecting the Oak Brook location to the LaGrange building). At this juncture, AT&T 
Illinois states, the parties agreed to use the existing fiber to interconnect on an interim 
basis, and further agreed on how they would resolve their dispute over financial 
responsibility for that facility. More specifically. Global agreed that "[w]ithin 60 days of 
approval of the Global/SBC interconnection agreement by the Illinois Commission, 
Global will seek a determination by the Illinois Commission . . . as to (a) whether Global 
NAPs can interconnect with SBC at GNAPs facility; (b) if Global NAPs cannot 
interconnect with SBC at GNAPs facility, at what location or type of location can Global 
NAPs interconnect with SBC; and (c) what, if anything, Global NAPs owes SBC for the 
use of its fiber while the issue of the appropriate interconnection point is being 
resolved." 

The parties' ICA was approved on July 23, 2003, but, AT&T Illinois notes, Global 
did not thereafter seek from the Commission a determination regarding whether or not 
Global could interconnect at its Oak Brook location. The Interim Agreement 
Amendment provided for just such an eventuality by stating that: 

In the event that there is no ruling . . . within 12 months of 
the date of interconnection. Global NAPs shall either: 
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a. provide two fibers from the Global NAPs location 
to the SBC location (as noted in paragraph 1, above) no later 
than 12 months after the Illinois Commission has issued the 
final arbitration award. . . . ; or, 

b. If Global NAPs chooses not to provide its two 
fibers to complete this joint fiber meet between the hwo 
Parties, SBC will charge GNAPs for the facilities in place to 
provide this interconnection at rates commensurate with the 
FCC-AIT Interstate Access Tariff Rates. 

According to AT&T Illinois, Global did not provide its own fibers from its Oak 
Brook location to AT&T Illinois' LaGrange location. Instead, to this day, the parties use 
AT&T Illinois' fiber facility to connect those locations. As a result, AT&T Illinois claims, 
and pursuant to the Interim Agreement Amendment, it is entitled to charge Global for 
the fiber facility. 

Instead of charging Global for the entire fiber facility between Oak Brook and 
LaGrange, AT&T Illinois states that It has billed Global only for the specific capacity of 
the facility ordered by Global and dedicated to Global. In particular, AT&T Illinois says 
that it has billed Global only for the particular DS3 high-capacity circuits ordered by 
Global that were established over the fiber facility. As AT&T Illinois witness Lenhart 
explained, Global submitted Access Service Requests ("ASRs") for eleven DS3 circuits 
between Global's Oak Brook location and AT&T Illinois' LaGrange tandem location. 
AT&T Illinois explains that ASRs are Industry-standard forms used by carriers to order 
access services and certain local services from another carrier. In four of its ASRs. 
AT&T Illinois observed Global to indicate that the "percent Interstate use" was zero. As 
such, AT&T Illinois contends, Global represented that the DS3s would not be used for 
interstate services, and thus were being ordered under AT&T Illinois' intrastate tariff. 
See id. at 5. 

Pursuant to Global's ASRs, AT&T Illinois states that it provisioned the requested 
DS3 circuits, upon which trunks were subsequently established to exchange traffic 
between the parties. AT&T Illinois has billed Global the tariffed charges for these 
circuits every month, but Global has not paid a penny. Under these circumstances, 
AT&T Illinois asks the Commission to find Global in violation of the terms of AT&T 
Illinois' intrastate tariff, and order Global to pay the tariffed charges for these DS3 
circuits. 

According to AT&T Illinois, requiring Global to pay the intrastate tariffed charges 
for the intrastate DS3 circuits it ordered to connect its Oak Brook location to AT&T 
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Illinois' LaGrange location is entirely consistent with the parties' ICA. That is because, 
in the ICA, the parties agreed that AT&T Illinois' location (i.e., its LaGrange tandem 
building) would be the POI, and agreed that Global would be responsible for ail facilities 
on its side of that POI - i.e., that Global would provide or pay for the facilities running to 
the LaGrange location. 

In the Interim Agreement Amendment, AT&T Illinois points out, the parties 
agreed in paragraph 1, that "[t]he standards for interconnection both interim and final 
shall be those agreed upon by the Parties (as shown in the agreed upon language in 
the interconnection agreement filed by SBC in the Illinois arbitration proceeding)," and 
further "agree[d] that the interconnection method identified herein is consistent with 
design four (as noted in paragraph 1, above)." AT&T Ex. 1.0, Sch. PHP-2, at 1-2. 
"Design Four," as described in undisputed language of the final ICA, addresses the 
provision of fiber between the Global and AT&T Illinois locations, and specifies that 
"[t]he POI will be defined as being at the SBC-13STATE location." ICA, Appendix NIM, 
§ 3.4.7.4; see AT&T Ex, 1.0 at 10. The final ICA makes clear that the parties chose this 
option, stating that "[t]he Parties agree to use the options set forth in 3.4.7.4." id. § 
3.4.7. 

In short, AT&T Illinois contends, the final ICA makes clear that the POI is at 
AT&T Illinois' location, the LaGrange tandem, and not at Global's location in Oak Brook. 
As Global witness Noack stated, "Global chose to connect to the Illinois Bell network by 
connecting at a single point - the Illinois Bell tandem switch in LaGrange." Global Ex. 
2.0 (Noack Direct) at 1. In addition, AT&T Illinois notes, the parties agreed that the POI 
"serves as a demarcation point between the facilities that each Party is responsible to 
provide," and agreed that "each party [is] financially responsible for all expenses relating 
to facilities on its side of the POI." ICA, Appendix NIM, § 1.11. Thus, it is clear under 
the ICA, AT&T Illinois argues, that Global is financially responsible for the facilities 
connecting its Oak Brook equipment (or more accurately, the equipment of Global's 
affiliates) to the POI, AT&T Illinois' LaGrange location. 

For all the reasons set out on record and in argument, AT&T Illinois asks the 
Commission to find Global in violation of AT&T Illinois' intrastate tariff, and order Global 
to pay all past-due tariffed charges for the intrastate DS3 circuits ordered by Global. 

B. Global Response 

Global was Entitled to Designate its Oak Brook Facility as the POI. 

For the Commission to understand Global's position on why the POI is located at 
Global's Oak Brook facility. Global believes it essential to review the sequence of 
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events that led up to this proceeding. In this regard, Global agrees with the timeline 
provided by AT&T Illinois witness Pellerin with one exception, i.e., the date of execution 
of the Amendment to the Intenm Agreement. While Ms. Pellerin claims that it was 
executed on May 22, 2002. Global points out that this is only the date that AT&T signed 
the Interim Amendment. For its part, Global had already signed that Interim 
Amendment on May 10, 2002. According to Global, both dates are important because 
Global executed the Interim Amendment prior to the entry of the Commission order in 
the Arbitration and AT&T executed it after \he entry of that order. 

One of the provisions in the Interim Amendment was that Global would obtain an 
ICC order if it wished to locate the POI at its Oak Brook location instead of the AT&T 
LaGrange tandem office. A few days after Global executed that agreement, however, 
the Commission entered its order in the arbitration case finding as follows: 

As to Issue 2, the Commission is of the opinion that Ameritech and 
Global should be responsible both financially and physically on its 
side of the single POI, Ameritech's arguments, while lengthy are 
not persuasive to require the adoption of the Ameritech proposal. 
The Commission concurs that the transportation of calls to a single 
POI in each LATA would not significantly increase transport costs, 
but rather the incremental costs that Ameritech would incur would 
be de minimus. Ameritech's position could have the effect of 
undermining the single POI requirement. Arbitration Decision, 
Docket 01-0786 at 8 (May 14, 2002). 

Thus, Global contends, after it executed the amendment requiring it to obtain a 
Commission finding, Global received exactly that - a Commission finding. While AT&T 
appears to be arguing here that Global should have gone back to the Commission yet 
again and after the arbitration decision, and once again asked if the Commission really 
meant it when it said that Global could choose its POI, Global does not believe that 
such a nonsensical action was required. 

Jeff t^oack, who is the Director - Network Operations for Global, Inc., provided 
testimony regarding the process of interconnection of the AT&T and Global networks. 
He testified that Global had expected to pay for the facilities on its end of the SONET 
because he understood that the parties shared the cost of that SONET when it was 
built. During the hearing, he further explained that the SONET between the AT&T and 
Global facilities was already in existence when Global moved into that location and thus, 
Global expected to pay for the equipment on its side of the SONET and AT&T would 
pay for the equipment on its side of the SONET. Tr. 143-44. 
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It is clear to Global that the Commission order in the arbitration case allowed 
Global to connect to AT&T's network at any technically feasible location. Global 
established the POI at its Oak Brook facility. Given that AT&T owns the Fiber 
Distribution Frame that is the termination of the SONET in the Oak Brook facility, Global 
should be allowed to designate the POI to be that Fiber Distribution Frame. 

AT&T's Network Extends Bevond its Central Offices. 

Global notes AT&T witness Hamiter to have testified that the POI could not be 
located on the Global end of the SONET because the POI must be within an AT&T 
facility. Thus, Global argues, even though AT&T owns the SONET and owns the Fiber 
Distribution Frame located in Global's Oak Brook facility, AT&T claims that it is not 
technically feasible to interconnect at that point because in AT&T's mind, its networi< 
does not extend that far. According to AT&T, once the SONET leaves the AT&T 
tandem switch, it is no longer part of AT&T's network. 

Global contends that AT&T's argument is contrary to the Federal 
Telecommunications Act of 1996 which clearly and simply states that incumbent local 
exchange carriers must allow competitive local exchange carriers to interconnect "at 
any technically feasible point within the carrier's network." 47 USCA 251 (c)(2)(B). 
There is no verbiage with the additional requirement that POIs be within an incumbent's 
facilities. Obviously it is technically feasible to interconnect with AT&T at the Fiber 
Distribution Frame at the end of its SONET because the parties have been exchanging 
traffic that way for years. AT&T cannot evade the requirement of the Federal Act and 
this Commission's order in the arbitration proceeding by arbitrarily declaring that the 
SONET and Fiber Distribution Frame are not really part of its network. 

As to AT&T Illinois' own practice, Global notes Mr. Hamiter to have admitted that 
AT&T interconnects with other incumbent local exchange carriers at a "meet point" that 
can be outside of an AT&T owned facility: "it could be anywhere, out in the middle of a 
field or something like that, it's more of an administrative meet point." He adds that in 
such a situation, the parties are not literally placing interconnection equipment in the 
middle of a field, rather, that they arbitrarily assign responsibility for an existing cable to 
each carrier: "They provision and construct the cable, and then some point on that 
cable, the lengths are divided, and you know, on this side, it's ours and on this side, it's 
the other LECs cable." Tr. 65. Thus, AT&T has no problem Interconnecting with other 
incumbent local exchange carriers at a location outside its own central offices. There is 
no technical or legal reason why AT&T should not be required to provide CLECs with 
the same ability. 
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It Is irrelevant That Global "Ordered" Trunks Using AT&T's ASR Process. 

According to Global, paragraph 4 of the Interim Interconnection agreement 
required Global to provide AT&T with trunk forecasts. But, it claims that AT&T Illinois 
would not accept a simple estimate. Rather, it demanded that Global "order" these 
trunks using its ASR process. Global witness testified that the ordering of those circuits 
was one of the major frustrations Global had with Illinois Bell. 

According to Global, the mere fact that it followed AT&T Illinois' demands and 
provided it with ASRs that identified the circuits AT&T Illinois would need to have on its 
side of the SONET ring in no way implies that Global is responsible for the cost of those 
circuits. Global maintains that it should never have been forced to submit ASRs In the 
first place. 

Global submits that the Commission should not allow AT&T to benefit from its 
own intemal processes that turns a trunk forecast into a request for services subject to 
charges by imposing on its competitors the burden of right-sizing AT&T's side of the 
network (the side that AT&T agrees is its responsibility In order to exchange traffic. 

Global contends that a review of the ASRs, AT&T Schedules BAM-1 through 
BAM-3, demonstrates how AT&T Illinois not only forced Global into "ordering" services it 
was not obligated to order, but it also prevented Global from identifying the nature of the 
traffic it intended to transmit. In particular, Global claims that AT&T Illinois prevented it 
from providing AT&T with information that would show that the traffic would be subject 
to the enhanced service provider ("ESP") exemption. As Global witness Noack 
explained, "There was simply no way to indicate in these ASRs that traffic would be 
entirely that of ESPs. Virtually the only thing that AT&T would allow us to say was if 
traffic would be intra LATA or inter LATA." Global Ex. 2.0, at 7. 

Global witness Noack also testified that the ASR process was so difficult to 
implement for the traffic that Global was transmitting that he is not certain how some of 
the ASRs resulted in "local" trunks and others resulted in "Interstate" trunks. The traffic 
over all trunks was the same, so there was no intention to order different trunks. Mr. 
Noack further observed that: 

The fact that the ASRs resulted in charges under state and 
federal tariffs demonstrates both the difficulty of using the 
ASRs and the absurdity of using ASRs for this particular 
situation. All of the traffic passed on by Global to Illinois Bell 
is ESP traffic. The fact that some circuits are being charged 
under state and others under federal tariffs is most likely due 

8 
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to some confusion when attempting to complete these 
ASRS. The fact that different tariffs apply to circuits used for 
exactly the same thing demonstrates the problems Illinois 
Bell causes when, as here, it insists that Global fit a square 
peg into a round hole. Global Exhibit 2.0. at 8. 

Global claims that it has been aggressively attempting to resolve its dispute with 
AT&T. Early in the companies' relationship, Mr. Noack had conversations with 
representatives of AT&T Illinois regarding the ASR form for not providing a proper 
option or an adequate manner to describe what Global was sought. He expressed the 
concern that Global might be improperly charged because it was submitting the ASRs 
demanded by AT&T. But. he was told that unless Global completed the form as 
presented a DS3 could not be ordered. 

Global maintains that It did not "order" those DS3s as claimed by AT&T Illinois 
and it disputes AT&T Illinois use of the ASR submitted by Global as a commitment from 
Global to "order" and pay for certain circuits. According to Global, the Interconnection 
Agreement requires Global to provide AT&T Illinois with information on the traffic it 
expects to send to, or receive from, AT&T. Global contends that AT&T Illinois only 
needed a traffic estimate, and yet it AT&T required Global to provide it with specific 
network facilities information to right-size AT&T's side of the network using ASRs. 

Global claims that, simply because it complied with AT&T's demand, does not 
mean that this action may now be used against Global as evidence that It "ordered" the 
DS3s necessary to carry that traffic. Very simply, Global argues, If the Commission 
determines (as it should) that the POI is at the Oak Brook facility, then these mandated 
ASRs cannot now be used as the premise upon which to base charges to Global for 
facilities that AT&T is otherwise obligated to provide under the parties' Interconnection 
Agreement. 

Under the authority given It in the Commission's arbitration order, Global asserts, 
it chose to locate the POI at the AT&T Fiber Distribution Frame (obviously within AT&T's 
network) located in Global's Oak Brook facility. Thus, Global argues, it is responsible 
for all costs expended carrying traffic beyond that Fiber Distribution Frame and AT&T is 
responsible for the cost of carrying traffic on its side of the Fiber Distribution Frame. 
According to Global, the DS3s that AT&T is claiming Global "ordered" are on AT&T's 
side of the Fiber Distribution Frame meaning that Global is not responsible for the cost 
of those DS3s. 



08-0105 
Proposed Order 

C. Staff Position 

Staff details the course of events pursuant to which the parties here fonned their 
ICA. 

1. Global Illinois appears to have sought to Interconnect with AT&T shortly after 
receiving its Certificate of Service Authority from the Commission. At this point, AT&T 
and Global Illinois executed an "interim ICA," pending resolution of disputed 
interconnection questions In a Section 252 arbitration proceeding. The interim ICA, 
dated January 28, 2002, provided that Global Illinois would be required to establish one 
POI in each LATA, Pursuant to the interim ICA, Global Illinois was responsible for the 
"cost and placement' of necessary fiber optic facilities on its side of the POI. The 
interim ICA further provided that, once the parties entered into a permanent ICA arrived 
at pursuant to arbitration, Global Illinois would have the option of: (a) establishing 
multiple POIs, on a facility lease basis at special access rates; or (b) establishing a 
single POI, on the terms and conditions set forth In the Network Interconnection 
Methods ("NIM") Appendix to the ICA ultimately arrived at through arbitration.. 

2. In May, 2002, AT&T and Global executed an amendment to the interim ICA. 
Pursuant to the interim ICA Amendment, Global Illinois was authorized, within 60 days 
of Commission approval of a permanent ICA, to seek a determination from the 
Commission regarding: (a) whether Global Illinois could interconnect with AT&T at a 
Global Illinois facility; (b) in the event the Commission determined that Global Illinois 
could not interconnect with AT&T at a Global Illinois facility, the location at which Global 
Illinois could interconnect with AT&T; and (c) what, if anything, Global Illinois owed 
AT&T for use of AT&T fiber optic facilities while the location of the POI was being 
resolved. 

3. Global Illinois and AT&T duly submitted their interconnection disputes to 
arbitration by the Commission. On May 14, 2002, the Commission entered its Arbitration 
Decision in that proceeding. Arbitration Decision, Docket 01-0786 (May 14, 2002) 
(hereafter "Arbitration Decision"). In the Arbitration Decision, the Commission 
determined that "Global [Illinois] should be permitted to establish one POI per LATA at 
any technically feasible location In [AT&T]'s network[,]" and that "[t]he language for 
Appendix NIM, Section 1.11 of the Interconnection Agreement should reflect this 
agreement." The Commission further determined that "[AT&T] and Global [Illinois] 
should be responsible both financially and physically on its side of the single POI." ]d. 
The Commission directed AT&T and Global Illinois to file an ICA consistent with the 
Arbitration Decision for approval by the Commission. 

10 
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4. AT&T and Global Illinois executed such an ICA and presented it to the 
Commission for approval on May 6, 2003. And, on July 23, 2003, the Commission 
approved the ICA. Order, Docket 03-0296 (July 23. 2003). 

The ICA, Staff observes, contains two sections of importance to this case. The 
first is titled General Terms and Conditions, and it provides that: 

"Point of Interconnection" (POI) is a physical location at 
which the Parties' networks meet for the purpose of 
establishing Interconnection. POIs include a number of 
different technologies and technical interfaces based on the 
Parties' mutual agreement shall have the definition ascribed 
to "meet point" at 47 C.F.R. Sec. 51.5. ICA. General Terms 
and Conditions, ^[1.1.95 

A second relevant section, Staff notes to be Appendix NIM, and it provides that: 
"Fiber Meet Interconnection between [AT&T] and [Global Illinois] can occur at any 
technically feasible point that GNAPs designates." ICA, Appendix NIM. 1(3.4.1. It further 
provides that: "[w]hen the Parties agree to interconnect their networks pursuant to the 
Fiber Meet, a single point-to-point linear chain SONET system must be utilized. Only 
Interconnection trunking shall be provisioned over this jointly provided facility[.]" id., 
1[3.4.2. Appendix NIM goes into further detail, providing four general network designs for 
Interconnection, id., UH 3.4.7.1 - 3.4.7.4, and further stating that the parties agree to use 
the interconnection designs set forth in Paragraph 3.4.7.4. ]d., H3.4.7. Paragraph 3.4.7.4 
provides for the following design for interconnection: 

Both [Global Illinois] and [AT&T] each provide two fibers 
between their locations to terminate at each parties' FOT. 
This design may only be considered where existing fibers 
are available and there is a mutual benefit to both Parties. 
[AT&T] will provide the fibers associated with the working 
side of the system. [Global Illinois] will provide the fibers 
associated with the protection side of the system. The 
Parties will work cooperatively to terminate each other's fiber 
in order to provision this joint point-to-point linear chain 
SONET system. Both Parties will wori< cooperatively to 
determine the appropriate technical handoff for purposes of 
demarcation and fault isolation. The POI will be defined as 

11 
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being at the [AT&T] location. ICA, Appendix NIM, U3.4.7.4 
(emphasis added) 

In Staffs opinion, this provision compels a decision in favor of AT&T's position 
that the POI is located in the building housing AT&T's La Grange tandem switch. If the 
ICA language is clear - and in this case, Staff maintains that the ICA language is verv 
clear - there is no reason to consider arguments regarding where the parties Intended 
the POI to be, or where one of the parties thought the POI was. The POI is where the 
ICA provides that it is: at the AT&T location in La Grange. 

This is easily confirmed. Staff contends, by reviewing the language that 
describes the other, rejected, interconnection designs. The first of these, and described 
in Paragraph 3.4.7.1, calls for interconnection at a mutually agreeable mid-point 
between the AT&T location in La Grange, and the Global Illinois location in Oak Brook. 
ICA, Appendix NIM, p.4.7.4.1. In this configuration, "[t]he POI will be at the fiber 
termination panel at the midpoint meet." ]d. So too, the second rejected design, 
described in Paragraph 3.4.7.2, provides that Global Illinois will provide fiber optic cable 
up to the last entrance manhole at the AT&T tandem or end office switch. ICA, 
Appendix NIM, ^3.4.7.4.3. In this configuration, the POI is the manhole. ]d. In the third 
rejected design, while the design is somewhat different, the POI is the same - the last 
entrance manhole. ICA, Appendix NIM, p.4.7.4.3. 

In Staffs view, for the POI to be located where Global Illinois contends it to be -
that is to say, located somewhere on, or generally on, the SONET facility running from 
the AT&T location in La Grange to the Global Illinois location in Oak Brook - the parties 
would have had to adopt the first design, described in Paragraph 3.4.7.1, which locates 
the POI at a mutually agreeable meet point on the SONET facility behween the two 
locations. Yet, Staff observes, the parties specifically and explicitiy agreed to use 
another design - the one in which the POI was at the AT&T location. Accordingly, Staff 
avers,Global Illinois' position finds no support whatever In the ICA itself. 

In addition, Staff notes that Global Illinois' position finds no support In law or 
regulation. FCC rules establish general requirements regarding Interconnection issues 
relating to the POI. In this regard. Staff sets out FCC Rule 51.305(a)(2), which speaks to 
carrier interconnection as occurring at a technically feasible point "within the incumbent 
LEG'S network" 47 C.F.R. §51.305(a)(2). 

While AT&T might, through negotiations, agree to locate the POI elsewhere, Staff 
asserts that it clearly has not done so here, and it is cleariy not required by either FCC 
rule or the Arbitration Order to do so. This is fatal to Global Illinois' argument. Staff 
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observes Global Illinois to contend that it did not agree to locate the POI at the La 
Grange tandem, but rather "intend[ed]" it to be the SONET facility. Global Illinois 2 at 2. 
Assuming the parties failed to agree regarding the location of the POI (and the terms of 
the ICA demonstrate conclusively to Staff that the parties did agree) Global Illinois' 
could not, consistent with law, suggest that the POI was anywhere not on the AT&T 
network. 

Staff points out that the federal rules require the POI, all else equal, to be on the 
ILEC's network. 47 C.F.R. §51.305(a)(2). Just the same. Staff observes, the 
Commission found that the POI must be located on the AT&T network. Arbitration 
Decision at 8. Global Illinois, however, makes no case for the SONET facility being on 
AT&T's network; indeed, it appears to be Global Illinois' contention that the SONET 
facility was "jointly provisioned". In other words, Staff sees Global Illinois to contends 
that the POI was located somewhere that it could not be, as a matter of law, without 
AT&T specifically agreeing to It, which AT&T cleariy never did. 

Staff does not mean to suggest that Global Illinois might not have negotiated with 
AT&T to locate the POI somewhere other than on the AT&T network. And, Global 
Illinois might have sought a determination from the Commission that the POI should be 
located somewhere other than on the AT&T networic; as noted, the terms of the interim 
ICA cleariy permitted - indeed, arguably directed - Global Illinois to seek such a 
determination. But, Global Illinois did not avail itself of either of these avenues. Instead, 
Global Illinois appears to have proceeded on the assumption that the POI was 
somewhere other than where the ICA provided, with no basis for doing so other than its 
own view of the matter. 

From its review and analysis, Staff concludes that the POI Is located, by the plain 
terms of the ICA. at AT&T's facility in La Grange, precisely as AT&T contends. In Staffs 
view, Global Illinois' position is contrary to the ICA, the applicable law, and the 
Commission's Arbitration Order, and appears to be based entirely on self-interest. 

D. Commission Analysis and Conclusion. 

For reasons of importance to this and other issues, the Commission has found it 
necessary to identify the location of the POI between the parties' networks and to 
consider how it was established by the parties' agreements and subsequent actions and 
inactions. To be sure, there is a fundamental disagreement in this proceeding regarding 
the location of the point of interconnection between the two carriers' networks. AT&T 
contends that It Is located in the building housing AT&T's La Grange tandem switch, 
located at 20 S. Ashland Ave., La Grange, Illinois. Global Illinois initially states that it 
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chose to connect to the Illinois Bell nehÂ ork by connecting at a single point - the Illinois 
Bell tandem switch in La Grange, but it later contends that the POI is in fact a SONET 
ring constructed between the AT&T La Grange tandem, and the Global Illinois Point of 
Presence ("POP") located in Oak Brook, Illinois, Global maintains that it never intended 
the POI to be located at the La Grange tandem. 

In the Commission's analysis of this issue, we examined the functions of the POI, 
in both practical and legal tenns, and we further consider the sequence of 
interconnection agreements between the parties. Staff has provided important work to 
guide our review in these respects. 

For its part, AT&T Illinois directs our attention to the provisions of the parties ICA. 
More specifically, AT&T Illinois points out, Appendix Network Interconnection Methods 
("NIM") of the ICA, which governs the manner in which the parties interconnect their 
nebworks, states that, "[t]here are four basic Fiber Meet design options" for 
interconnecting the parties' networks, and "[t]he Parties agree to use the options set 
forth in 3.4.7.4." ICA. App. NIM, § 3.4.7. This Section 3.4.7.4, in turn, describes 
"Design Four." whereby each party is supposed to provide fiber and "[t]he POI will be 
defined as being at the SBC-13STATE location." This showing makes clear to the 
Commission that Global agreed in the final, binding ICA, submitted to and approved by 
the Commission, that the POI would be at AT&T Illinois' location, not at Global's facility. 

On the other hand, we observe Global Illinois to maintain that its Oak Brook 
facility is the POI, and that since each party must bear the cost of facilities on its side of 
the POI, Global cannot be required to pay for the DS3s it ordered to connect its Oak 
Brook facility to AT&T Illinois' LaGrange tandem office. 

To be sure, Global's position ignores the whole of the parties' ICA which states to 
the contrary. Instead, Global focuses exclusively, and draws our attention to its premise 
that, in the arbitration decision entered in Docket No. 01-0786, the Commission ruled 
that Global was entitled to establish the POI at Its Oak Brook facility. Yet, a reasonable 
reading of the language on which Global relies and taken in full context, shows Global's 
assertion Is simply not borne out. We see not one word in this Commission's 
arbitration decision that discusses whether the POI may be located at Global's Oak 
Brook facility - simply because that particular issue was not at hand. 

Both Staff and AT&T Illinois address and explain the nature of the POI issue 
resolved by the Commission in the arbitration. They show that a very different matler 
was considered at the arbitration. It concerned whether, if Global designated a single 
POI rather than multiple POIs, AT&T Illinois should be permitted to impose transport 
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charges for what AT&T Illinois' proposed ICA language called "long haul calls," or calls 
to or from AT&T Illinois end-users located in a different "tandem sector area" and a 
different local exchange than the POI. In the portion of the arbitration decision relied on 
by Global in its brief, the Commission rejected AT&T Illinois' proposal, and held that 
whether Global designates one POI or multiple POIs, each party must bear its own 
costs on its side of the POI(s). In the end, the Arbitration Decision says nothing about 
where the POI is - i.e., at AT&T Illinois' LaGrange location or at Global's facility in Oak 
Brook. Thus, Global's arguments in this regard are flatly rejected and the Commission 
must rely on the parties' ICA. 

To be sure, the parties' ICA confirms that the Commission did not rule that Global 
may select Its Oak Brook facility as the POI. The final, conforming ICA, submitted to the 
Commission after the arbitration decision, does not identify Global's Oak Brook facility 
as the POI, but specifies, with certainty, that the POI Is at AT&T Illinois' location, i.e., its 
LaGrange tandem office. 

The record informs this Commission further. It shows that Global agreed, in the 
Interim Agreement Amendment, that if it wanted to interconnect with SBC at GNAPs 
facility, i.e., at Global's Oak Brook facility, it would seek a determination by the Illinois 
Commission within 60 days of approval of the Global/SBC interconnection agreement. 
This same agreement set out that, if Global did not seek and obtain such a ruling "within 
12 months of the date of interconnection," then Global would either (1) provide two 
fibers of its own from the Global NAPs location to the SBC location, or (2) pay AT&T 
Illinois for the facilities in place. It cannot be disputed that Global did not seek a mling 
from this Commission as to whether Global may interconnect at Global's Oak Brook 
facility rather than the LaGrange location, and, AT&T Illinois' assertion that Global has 
never provided any fibers of its own between those locations is unrefuted. This brings 
us to the determination that Global must pay AT&T Illinois for the facilities in place. If 
the arrangements were not to Global's liking. It has only itself to blame. 

We understand Global to argue that it is "technically feasible" to Interconnect at 
Global's facility in Oak Brook, and given that AT&T owns the Fiber Distribution Frame 
that is the termination of the SONET in the Oak Brook facility. Global should be allowed 
to designate the POI to be that Fiber Distribution Frame." We consider these Global's 
arguments to be both untimely and irrelevant to this proceeding. As Staff has correctly 
put the matter into perspective, the ICA makes clear that the parties did not designate 
Global's Oak Brook location as the POI. Rather, in the ICA, Global agreed that the POI 
would be at AT&T Illinois' location, and the parties also agreed how they would resolve 
whether Global could instead designate its Oak Brook location as the POI. We agree 
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with Staffs analysis that, whether interconnecting at Global's Oak Brook facility is 
theoretically "feasible" today (or yesterday) is wholly beside the point, because the 
binding ICA says the POI is at AT&T Illinois' location, and Global never sought a ruling 
from the Commission as to whether it could instead designate its Oak Brook facility as 
the POI. 

The Commission is not at all persuaded by Global's assertion that AT&T Illinois 
inappropriately "forced" Global to submit ASRs requesting trunks, when Global only 
wanted to submit a "trunk forecast," and, for all this time, Global believes that all it 
needs to provide to AT&T Illinois is an estimate of the traffic it expects to send to AT&T 
Illinois. The record shows, that Global agreed, in the parties' ICA, that ASRs would be 
used to establish trunks, and further agreed that, for two-way trunks, Global would bear 
the responsibility to submit ASRs. Appendix ITR § 8.1 states that "[ojrders between the 
Parties to establish, add, change or disconnect trunks shall be processed by using an 
Access Service Request (ASR)," and "CLEC will have administrative control for the 
purpose of issuing ASR's on hwo-way trunk groups." Global's position here, that all it 
needs to provide to AT&T Illinois is an estimate of the traffic and its contention that 
AT&T Illinois inappropriately "forced" it to submit ASRs for trunks is unsustainable in 
light of the language of the parties' ICA. 

Even more important to the dispute, AT&T Illinois tells this Commission that 
Global's trunk ASRs have nothing to do with the DS3 charges AT&T Illinois is seeking to 
collect. AT&T Illinois explains that it is not claiming it is owed charges for trunks, and 
has never claimed any such thing. It further explains that "trunks" are individual call 
paths that connect two switches and AT&T Illinois does not charge for trunks. To fulfill 
its responsibility to provide the transport facilities between those locations, Global 
submitted ASRs for high capacity DS3s (wholly apart from its ASRs for trunks), and 
AT&T Illinois provisioned the requested DS3s. At bottom. AT&T Illinois is seeking to 
recover the tariffed charges for these DS3s, and not any charges for trunks. In light of 
this clarification, the Commission seriously questions whether Global is so ill-informed 
about the nature of its business or whether it is so desperate to avoid making payments 
that it needs to distract the Commission from the real issues at hand. 

We are not persuaded by Global's assertion of an inability to include its ESP 
exception on the ASRs. This claim is flatly contradicted by the objective record 
evidence of a screen shot of a blank ASR which shows that the longest field entry in 
the ASR is the "Remarks" field at the bottom, where Global would be free to provide 
whatever information it chose. According to AT&T Illinois, Global did not indicate In the 
Remarks field of any of the ASRs it filled out and submitted that It would be delivering 

16 



08-0105 
Proposed Order 

purported "ESP" traffic. This shows that despite full opportunity to do what Global says 
it wanted to do, Global took no action. This is nothing short of unreasonable. 

The Commission observes Global to continue with the argument that some of the 
ASRs resulted in charges under the state tariff and others in charges under the federal 
tariff as showing the absurdity of using ASRs, because, according to Global, all of the 
traffic passed on by Global to Illinois Bell is ESP traffic. We see no proof of this claim. 
In any event, we agree with AT&T Illinois' assertion that, whether Global's traffic was all 
ESP, ISP, local, or any other sort of traffic is simply beside the point, in the situation 
where Global is required to pay for the facilities connecting its Oak Brook facility to the 
POI in LaGrange. From the record, we ascertain that the only concern was which tariff 
(state or federal) the DS3s would be provided and charged under, and we further note 
that Global itself made that choice. As a result, AT&T Illinois billed some of the DS3s 
under its intrastate tariff and others under its interstate tariff because on some of its 
ASRs Global indicated the "percent interstate use" was zero, and on other DS3 ASRs it 
indicated that the DS3s would be used for Interstate traffic. In the end, the Commission 
sees no merit to Global's contentions in the matter. 

As an overall theme, we observe Global to express confusion about the ASRs. 
The Commission is surprised by such a charge. The record shows that these ASRs are 
standard industry forms that have been used for many years across the industry, and 
were created by an industry group (not AT&T Illinois), which publishes a comprehensive 
guide available to subscribing carriers to use when populating ASRs. The record 
shows too, that Global witness Noack (who was personally responsible for the 
submission of Global's ASRs), has decades of experience working with ASRs. To the 
extent that Mr. Noack was truly confused about the ASRs for DS3s or did not agree with 
them, he need not have submitted them to AT&T Illinois. Yet, the record works against 
that notion because it shows that in its ASRs for the intrastate DS3s, Global tried to get 
the best rate available, and chose a long-term commitment with a lower rate. This 
objective evidence effectively demonstrates to this Commission that Global knew well 
that AT&T Illinois would be billing Global for the DS3s it ordered. In these premises, 
Global's self-serving claim of confusion has no merit and does nothing to absolve 
Global of liability. 

As Staff has well observed, Global Illinois assiduously avoids any mention of the 
specific terms and conditions of the ICA. It relies instead, and exclusively, on the 
Arbitration Decision. And, in the end, it provides no analysis of the events different from 
Staff or AT&T Illinois, and makes no challenge to the constructions of the Arbitration 
Decision, or the ICA language that Staff and AT&T Illinois discussed. This is assuredly 
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for the reason that Global cannot legitimately or meaningfully dispute what has been 
provided on this record. 

In the final analysis, we find that the POI is (by virtue of the specific terms of the 
Commission-approved ICA between the parties), located at the AT&T switch in La 
Grange. Identifying the location of the POI at the AT&T La Grange tandem resolves the 
ordering of facilities question in favor of AT&T as well. Consistent with our prior 
announcements in this area and as the Commission determined in the Arbitration 
Decision at 8, each party is responsible for the cost of providing facilities and 
transporting traffic on its own side of the POI. This means that Global Illinois is 
financially responsible for the facilities necessary to transport traffic to the AT&T La 
Grange tandem and responsible for the facilities that it ordered from AT&T to 
accomplish this. 

The Commission thus finds Global's failure to pay as billed by AT&T Illinois for 
the cost of the interconnection facilities to be a violation of the ICA. In this regard, we 
direct that Global make payments currently owing and with due haste, i.e., within 5 
business days of the entry of this Order. 

II. WHETHER GLOBAL'S FAILURE TO PAY FOR TRANSITING IS A VIOLATION 
OF THE PARTIES' ICA. 

The record explains "transiting" to be a service whereby a carrier agrees to act as 
a middleman. For this service, a transit provider accepts traffic from one carrier, 
transports the traffic across its network, and delivers it to a third-party carrier. The traffic 
thus, only "transits" the transit provider's network; it does not originate or terminate on 
the transit provider's network. By way of example, if Global has traffic from one of its 
affiliates' customers that is supposed to be delivered to an end-user customer of 
Comcast In Illinois, but Global is not directly interconnected with Comcast, Global can 
deliver the traffic to AT&T Illinois instead, and AT&T Illinois will "transit" the traffic across 
its networt< and deliver it to Comcast on Global's behalf 

A. AT&T Initial Position. 

Under the parties' ICA, AT&T Illinois states, it agreed to provide transiting service 
to Global, and Global agreed to pay for that service. In particular, section 4.3 of 
Appendix Interconnection Trunking Requirements provides that, at least until certain 
events occur, "SBC-13STATE will provide CLEC with transit service." And, section 9.1 
of Appendix Reciprocal Compensation states that "[a] Transiting rate element applies to 
all MOUs ("minutes-of-use") between a Party and third party networks that transits an 
SBC-13STATE nehwork," and the "rates that SBC-13STATE shall charge for transiting 
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CLEC traffic are outlined in Appendix Pricing." See AT&T Ex. 1.0 at 27. According to 
AT&T Illinois' account. Appendix Pricing of the ICA in turn sets forth three rate elements 
and rates for transiting service. 

AT&T Illinois contends that Global has for years took advantage of the transiting 
service offered by AT&T Illinois, delivering to AT&T Illinois significant amounts of traffic 
that were not destined to AT&T Illinois' end-user customers, but that instead were 
destined to end-users of third-party carriers in Illinois. In accordance with the ICA, 
AT&T Illinois says, it transited these calls on behalf of Global, and billed Global for 
transiting pursuant to the terms of the ICA. Global, however, has refused to pay AT&T 
Illinois for transiting. 

AT&T Illinois asks the Commission to hold Global to its contractual commitment, 
find that Global has breached the ICA by failing to pay for transiting, and order Global to 
pay AT&T Illinois all overdue charges for transiting service. 

The FCC's ISP Remand Order Does Not Relieve Global Of Its Obligations. 

AT&T Illinois points out that, under the provisions of the parties' ICA, and in order 
to contest a bill from AT&T Illinois, Global was required to notify AT&T Illinois of the 
precise nature of the dispute. See ICA, General Terms and Conditions § 10.4. Global 
purported to do so, according to AT&T Illinois, by submitting dispute fornis asserting 
that AT&T Illinois was seeking to assess charges on "ISP-bound traffic," and claiming 
that "compensation for this traffic is defined solely and exclusively by the Federal 
Communications Commission" and "any additional charges upon such traffic violate 
Federal law." AT&T Ex. 6.0 at 14. But, AT&T Illinois challenges the validity of that 
assertion. 

In AT&T Illinois' view, Global's reliance on the FCC's rules for ISP-bound traffic, 
promulgated in the ISP Remand Order, lacks merit because that order only applies to 
dial-up Internet access traffic delivered to an Internet service provider (ISP) (I.e., "ISP-
bound" traffic originating with the end-users of AT&T Illinois and delivered to Global) 
which, AT&T Illinois maintains, is not the type of traffic at issue here. Instead, Global 
delivered the traffic to AT&T Illinois, and AT&T Illinois transited the traffic to other local 
exchange carriers in Illinois for termination to their end-users. 

In the ISP Remand Order, AT&T Illinois observes the FCC to have explained that 
its order addresses intercan'ier compensation for "the delivery of calls from one LECs 
[local exchange carrier's] end-user customer to an ISP in the same local calling area 
that is served by a competing LEC," whereby "(a) consumer with access to a standard 
phone line is able to communicate with the Internet." Id. DTf 13, 18. See also id. fTf 1, 
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10 (describing the Internet access at issue in the order). Here, the traffic that AT&T 
Illinois transited for Global was not "dial-up Internet" traffic that AT&T Illinois or Global 
delivered to an ISP, allowing end-users to surf the Internet. Rather, Global delivered 
the calls to AT&T Illinois, and AT&T Illinois transited those calls to other local exchange 
carriers, for termination to those latter carriers' end-users. AT&T Ex. 1.0 at 28; AT&T 
Ex. 5.0 at 3-4. In other words, AT&T Illinois asserts, this is "end-user-bound" traffic -
and not ISP-bound traffic. Thus, AT&T Illinois asserts, Global can find no refuge in the 
FCC's ISP Remand Order. 

The FCC's "ESP Exemption" Does Not Relieve Global Of Its Obligation To Pav 
For Transiting Service. 

AT&T Illinois notes Global to have more recently suggested that it has no 
obligation to pay for transiting because the traffic it sends AT&T Illinois Is "enhanced 
service provider" ("ESP") traffic or, more specifically, voice over Internet protocol 
("VoIP") traffic. 

As an initial matter, AT&T Illinois suggests that Global should be precluded from 
contesting AT&T Illinois' charges on any basis other than its oft-repeated assertion that 
the FCC's ISP Remand Order prohibits the charges in question. Pursuant to the 
parties' ICA, AT&T Illinois points out, in order to dispute any of the charges it was billed 
by AT&T Illinois, Global must specifically identify the basis for its dispute. In order to 
permit AT&T Illinois to investigate the merits of the dispute. ICA, General Terms and 
Conditions § 10.4. In this instance, AT&T Illinois observes that Global disputed AT&T 
Illinois' bills for transiting (and all other charges) on the singular ground that the traffic is 
"ISP-bound traffic, and not on the grounds that an "ESP exemption" prohibited the 
charges. Thus, AT&T Illinois argues. Global should not be allowed to raise any new 
claims now. 

In any event. AT&T Illinois asserts, Global's suggestion that an "ESP exemption" 
relieves it of its contractual obligation to pay for transiting falls flat, for at least three 
independent reasons: (1) the parties' ICA requires Global to pay for transiting 
irrespective of any "ESP exemption"; (2) the "ESP exemption" has nothing to do with 
transiting charges or with one carrier's delivery of traffic to another carrier; and (3) In 
any event. Global has failed to prove that the traffic it delivered to AT&T Illinois was 
"ESP" or "VoIP" traffic. 

Global is bound by its ICA irrespective of any "ESP exemption." 

The "ESP exemption" Is irrelevant here, AT&T Illinois argues, because Global is 
bound by the ICA. As a matter of federal law, it explains, interconnection agreements 
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are the binding statement of the parties' rights and obligations. In the 
Telecommunications Act of 1996 ("1996 Act"), AT&T Illinois explains. Congress 
mandated that carriers Implement the duties Imposed by the Act through 
interconnection agreements. See 47 U.S.C. § 251(b)-(c); AT&T Carat v. Iowa Utils, 
Board, 525 U.S. 366. 372 (1999). Highly significant. AT&T Illinois asserts, is that the 
1996 Act requires carriers to negotiate their agreements in the first instance, and 
permits carriers to enter into a "binding agreement. . . without regard to the standards" 
set forth in § 251. 47 U.S.C. § 251(c)(1), § 252(a)(1). 

According to AT&T Illinois, Global agreed to pay for transiting in its ICA with 
AT&T Illinois, and under section 252 of the 1996 Act, this Commission's approval of the 
ICA "made it finally binding on the private parties involved," and, to this end, "(f)ederal 
law thus gives [AT&T Illinois] the right to Insist that it be held only to the terms of the 
interconnection agreement to which it actually agreed." Verizon Maryland, Inc. v. RCN 
Telecom Servs,, 232 F. Supat 2d 539, 551, 555 (D. Md. 2002). Having agreed In the 
ICA to pay for transiting, AT&T Illinois maintains that Global cannot now claim that some 
FCC ESP exemption "effectively changes the terms o f its ICA. Pacific Bell, 325 F.3d at 
1127. AT&T Illinois points out that Global agreed to pay for transiting in the ICA, never 
sought arbitration of that issue, and cannot now avoid its contractual commitment. 

The "ESP exemption" only exempts ESPs from certain originating interstate 
access charges, and not CLECs from other types of charges. 

AT&T Illinois explains that the "ESP exemption" that was created by the FCC, 
only exempts ESPs from originating interstate access charges for traffic between the 
ESP and its customers. It does not exempt a carrier like Global from transiting charges, 
AT&T Illinois asserts, and thus does not help Global in this dispute even if its traffic 
were "ESP" or "VoIP" traffic. 

In 1983, AT&T Illinois explains, and in connection with the break-up of "Ma Bell," 
the FCC created the "access charge" regime to govern payments from long distance (or 
"interexchange") carriers to local telephone companies (local exchange carriers, or 
LECs), for access to and use of the latter's networks. For example, when an end-user 
places a long distance call from New York to Illinois, the call would originate on the 
network of the end-user's local carrier in New York, would be handed-off to the end-
user's long distance carrier for transport across the country, and would then be handed-
off to the appropriate local carrier in Illinois for delivery to the Illinois end-user being 
called. Under the access charge regime, the long distance carrier pays the New York 
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LEC "originating access" charges for originating the call on its network, and pays the 
Illinois LEC "terminating access" charges for terminating the call on its network. 

At the same time, the FCC considered whether ESPs should be required to pay 
originating interstate access charges. An ESP, just like a long distance carrier, may 
access its customer by using the local network of the customer's local carrier (LEC), 
and, like a long distance carrier, after receiving the call from the LEC, the ESP may then 
transport that traffic outside of the local exchange. For example, an Internet service 
provider providing dial-up Internet access (which is one species of an ESP) uses the 
local networks of LECs to connect to its customers; that is, customers place calls to the 
ISP from their computer modems, and those calls originate on and travel over the local 
network of the customer's local exchange carrier. After receiving the calls, the ISP may 
transport the calls to distant points just like a long distance carrier; in particular, the ISP 
transports the calls to servers located around the country or the worid, allowing 
customers to surf the Internet. 

As a policy matter, the FCC concluded in 1983, that ESPs should not have to 
pay access charges for using LEC networks in this manner, but instead should be 
treated by the LEC like business customer end-users (not like residential customer end-
users or like long distance carriers). That is, for example, just as an auto mechanic or 
dentist's office purchases local business service in order to receive calls from 
customers, and is not required to pay additional access charges on every call received, 
so too the FCC concluded that ESPs should be permitted to purchase local business 
service in order to receive calls from their customers, without paying additional access 
charges even though the ESP may engage In additional transport of the call. In the ISP 
Remand Order at ^ 11. AT&T Illinois notes the FCC to have explained that: 

In the [1983] MTS/WATS Market Structure Order, the 
Commission acknowledged that ESPs were among a variety 
of users of LEC interstate access services. Since 1983, 
however, the Commission has exempted ESPs from the 
payment of certain interstate access charges. Consequenfly 
ESPs, including ISPs, are treated as end-users for the 
purpose of applying access charges and are, therefore, 
entitled to pay local business rates for their connections to 
LEC central offices and the public switched telephone 
network (PSTN). 

"This policy is known as the 'ESP exemption.'" Id at n.18. 
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This "ESP exemption," AT&T Illinois asserts, plainly has no application here. 
AT&T Illinois is not seeking to recover interstate access charges from an ESP. It is 
seeking to recover transiting charges from a carrier. Global, which has admitted that it 
does not claim to be an ESP. Tr. at 195, 201. This transiting service was very valuable 
to Global. AT&T Illinois contends, because it allowed Global to avoid directly 
interconnecting with multiple carriers in Illinois to deliver traffic destined to the end-users 
of those carriers. Instead, AT&T Illinois agreed that Global could deliver this traffic to 
AT&T Illinois, and that AT&T Illinois would use its local network to transport or "transit" 
the traffic to the appropriate carriers in Illinois. Nothing in the "ESP exemption" requires 
AT&T Illinois to provide this service to Global for free. AT&T Illinois argues, and nothing 
in the "ESP exemption" allows Global to renege on its contractual commitment to pay 
for this transiting service. 

Global has failed to prove that the traffic it delivered AT&T Illinois was "ESP" or 
"VoIP" traffic. 

AT&T claims that Global has failed to prove that any (much less all) of the traffic 
it sent to AT&T Illinois was "ESP" or "VoIP" traffic. While Global's witnesses asserted 
that its customers are "enhanced service providers" or "VoIP" carriers, no competent 
evidence was introduced to support these bald assertions. The only objective evidence 
on point, AT&T Illinois asserts, are the actual traffic studies conducted by AT&T Illinois, 
and these prove that significant portions of the traffic at issue were plain old long 
distance telephone calls. 

In his direct testimony, AT&T Illinois notes, Global witness Noack had simply 
asserted that "(a)ll of Global's outbound traffic comes to it from ESPs." Global Ex. 2.0 at 
5. At the hearing, however, Mr. Noack admitted that Global has no way of telling what 
format (e.g., Internet protocol (IP) or traditional time-division-multlplexing (TDM)) the 
calls it carries originate in. Tr. at141. Similarly, AT&T Illinois observes Mr. Noack to 
have admitted that Global does not know whether the traffic it carries originates in the 
ordinary manner with an end-user picking up a phone and dialing 1, an area code, and 
a telephone number. Tr. at 142. 

Maintaining that Global had every opportunity (in the two years since AT&T 
Illinois first filed suit) to procure reliable evidence to show that its traffic is "ESP" or 
"VoIP" traffic, AT&T Illinois points out that Global only Introduced in the proceeding two 
letters that were attached to the testimony of its witness Scheltema. In AT&T Illinois' 
view, these letters prove nothing. 
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First, AT&T Illinois claims, Global has not demonstrated that any significant 
portion of the traffic it delivered to AT&T Illinois came from these two customers, as 
opposed to other customers of Global's affiliates. Second, AT&T Illinois contends, the 
letters are unreliable and should be given no weight. AT&T Illinois explains that the 
letters in question are unsworn statements from third parties and are plainly hearsay. 
Neither the parties nor the Commission, AT&T Illinois points out, were able to test the 
veracity of the authors' statements at the hearing or by any other means. And, there is 
no indication that the letters are reliable. Among other things, they were plainly solicited 
by Global NAPs and prepared specifically for Global NAPs' use in litigation, and there is 
no indication of the basis for the statements in the letters. Further, AT&T Illinois argues, 
it is not clear whether the authors of these letters have any personal knowledge 
regarding the nature of the traffic those customers cany or, more particulariy, the nature 
of the traffic they delivered to Global's affiliates for termination In Illinois. 

According to AT&T Illinois, the only real evidence submitted in this proceeding 
regarding the nature of Global's traffic conclusively proves that it is not VoIP traffic. As 
AT&T Illinois' witness James Hamiter explained, for one day each month between 
January 2005 and April 2008. AT&T Illinois tested the traffic that Global delivered, by 
matching the terminating records of Global's traffic to the originating records for regular 
"1+" long distance calls (of at least 3 minutes in duration) that originated from end users 
on AT&T's public switched telephone network ("PSTN") in hwelve states. AT&T Ex. 2.1 
at 12-15. AT&T Illinois found that on each of the tested days, Global sent AT&T Illinois 
hundreds or thousands of such calls - i.e., calls that were not IP-originated VoIP at all, 
but were ordinary "1+" long distance calls that originated on the network of one of the 
AT&T ILECs that collectively operate in twelve states. Id. at Sch. JWH-9. 

This data conclusively proves that Global sent AT&T Illinois many thousands of 
calls that were not VoIP, because they originated as ordinary long distance calls on 
AT&T's PSTN. At the same time, this data does not show that any calls were VoIP. 
AT&T Illinois' test was limited to records readily available to AT&T Illinois, i.e., the 
originating records of AT&T Illinois' ILEC affiliates in the twelve state geographic area 
where those ILEC afflliates operate. AT&T Illinois could not test calls coming from other 
geographic areas or even from other ILECs within those twelve states, and it further 
limited its population of tested calls to calls that were three minutes or more in length. 
See id. at 13-15. But given the fact that, within this limited sampling, on each day that 
was tested Global delivered hundreds or thousands of ordinary long distance calls that 
were longer than three minutes and originated from AT&T's PSTN in these twelve 
states, then it stands to reason that Global delivered many thousands more calls of less 
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than three minutes in length that originated on AT&T's PSTN in the twelve states. It 
also stands to reason that Global also delivered many thousands more calls that 
originated on the PSTN of other incumbent carriers, both in the areas of the twelve 
states that AT&T examined that are served by other Incumbents (e.g., Verizon's ILEC 
territory in Illinois) and in the other 39 states. 

In short, AT&T Illinois asserts, there is no evidence that a single call delivered by 
Global to AT&T Illinois was VoIP; and, the only testing undertaken conclusively 
establishes that Global delivered many thousands of calls to AT&T Illinois that were not 
VoIP. 

On the whole of the record, AT&T Illinois asks the Commission to find that Global 
has breached the ICA by falling to pay AT&T Illinois for transiting, and order Global to 
pay AT&T Illinois all amounts owed for such service under the parties' ICA. 

B. Global Position. 

Global Has Not Violated The Parties' ICA Bv Failing To Pav For Transiting. 

Global rejects the claim that it should be liable for transiting charges being 
assessed by AT&T. It maintains that the charges that AT&T is attempting to assess 
against Global are for traffic that is interstate in nature. According to Global, that traffic 
is both ISP bound, and thus subject to the FCC's rules for ISP bound traffic. So too, it is 
ESP traffic using VoIP technology and thus subject to the FCC's ESP exemption. 
Global asserts that such traffic is not subject to AT&T's intrastate tariffs and instead is 
subject to charges that the FCC must determine. On this basis, and in Global's view. 
AT&T cannot assess intrastate charges for that traffic and this Commission has no 
jurisdiction to determine if those charges, i.e., interstate charges, are owed by Global. 

Global notes AT&T Illinois to admit that Global brought the issue of the ISP 
bound nature of its traffic to AT&T Illinois' attention when it first received bills from AT&T 
for transiting traffic. As such. Global contends, it has acted in good faith throughout the 
time of dispute and this proceeding. 

Global claims, generally, that its business plan evolved as Global found itself 
transmitting traffic from its ESP customers using VoIP technology. Quite simply. Global 
maintains, dial-up internet access became antiquated in light of other broadband 
alternatives. To be sure, Global observes AT&T Illinois tries to dismiss this latter 
justification as being brought too late for consideration in this proceeding. Global points 
out, however, that it did raise the issue from the eariy onset of this proceeding when it 
filed the direct testimony of James Scheltema . Simply because Global's initial dispute 
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letters several years ago did not discuss the ESP exemption is not, Global argues, good 
reason for ignoring the fact that It has brought the matter in timely fashion to this 
Commission. 

Global sees AT&T to assert that the parties' interconnection agreement overrides 
any FCC orders on charges for transiting traffic. But, Global disagrees with this 
proposition on grounds that. If the traffic in question is Itself interstate in nature, the 
parties cannot override that status by calling it something else In their interconnection 
agreement. According to Global, it is necessary to remember that this Is an 
interconnection agreement that sets the terms and conditions for the parties to connect 
their networks and exchange local traffic. By definition therefore, Global argues, it is not 
intended as a means of establishing terms and conditions for exchange of interstate 
traffic. In any event. Global asserts, such a direct override of federal law, even if it was 
possible, should be done explicitly and cleariy. Yet, Global claims that there is nothing 
set out by AT&T Illinois other than the general transiting language in the Interconnection 
Agreement. 

Global observes AT&T to argue that the ESP exemption is not an exemption 
from transiting charges and does not apply to CLECs like Global. And, according to 
AT&T, the ESP exemption "only exempts ESPs from originating interstate access 
charges for traffic between the ESP and its customers." (AT&T Brief at 14). While 
Global agrees that AT&T has correctly recited the history of the ESP exemption and its 
application in the assessment of interstate access charges, it maintains that none of the 
FCC orders addressing the ESP exemption prohibit the application of that exemption to 
transiting traffic. 

As such, Global believes that the rationale behind the ESP exemption should be 
applied in this situation. It was noted in the ISP Remand Order, Global observes, that 
the FCC's 1983 MTS/WATS Market Structure Order "had acknowledged that ESPs 
were among a variety of users of LEC interstate access services." It is necessary. 
Global asserts, to start with the first step, i.e., if ESP traffic is interstate traffic, one need 
not reach the next step of determining if intrastate transiting charges should apply. That 
latter question is preordained by the answer to the first question. Here, Global claims, 
the traffic is ESP traffic. Thus, transiting charges cannot apply. According to Global, if 
the ESP exemption was applicable to ESPs but not to carriers, then the traffic could 
never terminate without it being subject to the very charges it is exempt from. AT&T 
would achieve through the back door what the FCC has explicitly prohibited it from 
doing. Thus, Global maintains, the traffic is exempt from the source to its destination, 
regardless of the nature of the entity that carries the traffic. 
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Global notes AT&T to argue that the traffic of Global is not VoIP on the claim that 
neither of Global's two witnesses Scheltema and Noack. could definitively state that all 
of Global's traffic was VoIP. While it is true, Global admits, that it cannot prove that 
each and every one of its calls was VoIP, Global witness Noack provided unrebutted 
testimony that Global markets its services to a handful of ESPs and that the nature of its 
traffic is indeed VoIP. He stated that, "All of Global's outbound traffic comes to it from 
ESPs, not individual customers making voice calls or third party carriers transmitting 
voice calls." Global Exhibit 2.0 at 5. Similariy, Global points out that Its witness 
Scheltema testified that Global does not provide dial tone to end users in Illinois and 
instead provides outbound services for Global's ESP customers and inbound services 
for Internet Service Providers. 

Global further responds to the evidence of AT&T's traffic studies showing that 
significant portions of the traffic at issue were plain old long distance telephone calls. 
Assuming arguendo that AT&T is correct in this assertion, Global maintains that 
"significant portions" is not good enough in this context. According to Global, the FCC 
had long ago decided that lines carrying both intrastate and interstate traffic are subject 
to the FCC's jurisdiction where it is not possible to separate the uses of the special 
access lines by jurisdiction. And, in the MTS/WATs Market Structure Order, the FCC 
found that special access lines carrying more than a de minimis amount of interstate 
traffic should be assigned interstate jurisdiction. Global explains that the FCC defined 
de minimis as when the interstate traffic is less than ten percent of the total traffic of the 
special access line. The AT&T evidence, Global argues, proves only that some of 
Global's traffic may not be VoIP. It does not prove. Global asserts, that less than ten 
percent of Global's traffic is VoIP. Moreover, Global contends that its VoIP traffic is 
nomadic, and thus, it is not possible to detennine from an NXX code the origination 
point of a call. In Global's view, therefore, AT&T's traffic studies are useless for 
present purposes. 

Reviewing the same information provided In this proceeding, Global notes that 
the New York Commission determined that Global's traffic is nomadic VoIP trafflc, and 
not. as AT&T claims here, local traffic or 1+ traffic from a fixed location. Similariy too, 
Global points out, the Nebraska Federal District Court has determined that it is 
impossible to make an accurate breakdown of intra versus interstate jurisdiction of VoIP 
traffic and thus rejected the application of access charges to VoIP. Vonage Holdings 
Corp. V. Nebraska Public Service Commission, 2008 WL 584078, (D. Neb.2008) 

Global asks this Commission to determine that Global's traffic is VoIP and that it 
is not subject to the charges claimed by AT&T. 
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C. Commission Analysis and Conclusion. 

As a preliminary, the Commission finds itself concerned about what occurred 
during the parties' dispute process. We are made to understand that the parties' ICA, 
much like the statutory process for perfecting an appeal of Commission's orders, 
essentially requires an exhaustion of remedies. In other words, to properly dispute its 
billing charges with AT&T Illinois, Global was required to specifically identify the basis 
for its dispute. This was critical to giving AT&T Illinois fair notice as it begins an 
investigating of the matter. 

To be sure, Global does not deny that the ICA requires such an undertaking in 
the agreed dispute process. Nor does Global deny that its articulated ground, during 
the dispute process, was the assertion of an ISP exemption only. Yet, Global professes 
to have acted timely and in good faith because it identified new grounds with pre-filed 
testimony in this proceeding. This assertion flatly fails and raises questions about 
Global's business acumen, if not Its credibility. While the Commission itself has 
concerns in the situation, we will consider the substantive arguments and evidence in 
reliance on the fact that AT&T Illinois has pushed forward with a position on the merits. 

The situation does not get better. Global initial brief barely mentions, much less 
discusses the transiting charges. Global simply asserts that the FCC does not allow 
any of the charges that AT&T Illinois is attempting to recover in this proceeding, 
including special access, local, intrastate toll, and transiting charges, because its traffic 
Is "enhanced services traffic." We question Global's failure to be upfront on the issue in 
a way that would both inform the Commission at the outset, and also permit AT&T 
Illinois to directly respond to its arguments. 

With respect to what Global ultimately does put forward on the merits, we are not 
persuaded. While Global would represent to this Commission that the FCC does not 
allow transiting charges on enhanced services traffic, it does not cite to a single FCC 
order to that effect. For its part, AT&T Illinois contends that none exists. And, AT&T 
further shows that none of the FCC orders that Global does cite, addresses transiting 
charges, much less hold that enhanced services traffic is exempt from transiting 
charges. 

Global claims that it has an exemption and does not need to pay AT&T Illinois 
anything for transiting. The Commission is not convinced in these premises. The 
"exemption" on which Global would rely, is the FCC's "enhanced service provider" 
(ESP") exemption, that exempts ESPs, and only ESPs, from certain access charges. 
We are never shown, however, what this exemption has to do with transiting charges. 
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Nor is it even established that Global is an ESP. The ISP Remand Order, we observe, 
explains the "ESP exemption" to be a long-standing FCC policy that affords one class of 
entities using interstate access, i.e., infonnation service providers, the option of 
purchasing interstate access services on a flat-rated basis from intrastate local business 
tariffs, rather than from interstate access tariffs used by IXCs, such that ESPs may 
choose to pay local business rates, rather than the tariffed Interstate access charges 
that other users of interstate access are required to pay. And, these access charges 
are payments "made to local exchange carriers (LECs) to originate and terminate long­
distance calls" on the LECs local network. 

The Commission observes Global attempt to force a law upon us when the 
relevant facts that such law intended to address are missing. In this respect, we 
observe that the transiting charges AT&T Illinois seeks to collect are not access 
charges, because these are not charges for originating or terminating traffic on AT&T 
Illinois' network. On this record. AT&T Illinois explains that the transiting charges here 
at issue, are for traffic that AT&T Illinois agreed to transport across its network and 
hand-off to third party carriers on Global's behalf. Nothing in the FCCs rules, AT&T 
Illinois asserts, exempts enhanced services traffic (or any other communications traffic) 
from such charges, even if some "access charge" exemption applied here. While 
Global claims to the contrary that "the FCC has been clear with respect to infonnation 
services being entitled to exemption from both access "and other charges" provides us 
with no authority in support of that assertion. As such, the Commission rejects Global's 
assertions. The law is what it is and not what Global wants it to be. 

We find it highly telling that the FCC has itself confirmed that it has not 
promulgated rules governing compensation for transit service. And, AT&T Illinois 
Informs that this is why the FCC has called for comments on transit service in its 
Intercarrier Compensation NPRM. In its Notice, the FCC explained that transiting 
involves the exchange of traffic by "two carriers that are not directly interconnected . . . 
by routing the traffic through an intermediary carrier's network," and "[t]ypically, the 
Intermediary carrier is an incumbent LEC." Intercarrier Compensation NPRM, TJ 120. 
The FCC also stated that It "has not had occasion to determine whether can îers have a 
duty to provide transit service." and "the Commission's reciprocal compensation rules 
do not directly address the intercarrier compensation to be paid to the transit service 
provider." Id. So too, the FCC acknowledged that "many incumbent LECs .. . currently 
provide transit service pursuant to interconnection agreements," and "[t]he intermediary 
(transiting) carrier . . . charges a fee for use of its facilities." Id. These introductory 
pronouncements by the FCC identify the situation here, where AT&T Illinois agreed in 
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the parties' ICA to provide transiting service to Global, and did provide such service, for 
a fee. And. where, pursuant to the ICA, Global agreed to pay that fee for AT&T Illinois' 
provision of transiting service. All of this shows the Commission that the FCC is only 
beginning to assess transiting matters, and thus, the issues are not settled in any way 
that favors Global. 

That said, the Commission turns its attention to the real authority that governs 
this dispute. What Global falls to recognize, to its detriment, is that this dispute is 
governed by the parties' ICA, not the FCCs rules. And, both AT&T Illinois and Global 
are bound by the ICA irrespective of the FCCs rules. Under the 1996 Act, and as a 
matter of federal law, it Is well settled that parties can negotiate ICA terms without 
regard to the FCCs rules, and these ICAs are binding. Verizon California, Inc. v. 
Peevey, 462 F.3d 1142, 1151 (9th Cir. 2006) (stating that parties who enter into a 
voluntary interconnection agreement need not conform to the requirements of the Act, 
and that an ICA departing from the FCC's rules would be binding on the parties 
regardless of the FCCs orders); Pacific Bell v. Pac West Telecomm, Inc., 325 F.3d 
1114. 1127 (9th Cir. 2003) (holding that the 1996 Act mandates that interconnection 
agreements have the binding force of law); Verizon Maryland, Inc. v. RCN Telecom 
Servs., 232 F. Supp. 2d 539, 551, 555 (D. Md. 2002) (same). These are the standards 
that inform our decision. 

The courts have held that interconnection agreements have the force of law. 
These are binding on the parties. And, it is certainly not for this Commission to change 
its language, temis or conditions. Our role Is to interpret enforce the parties' agreements 
as written. In the case at hand, the Commission finds that Global agreed In the ICA to 
pay for transiting service. By not paying AT&T Illinois as agreed, Global is in violation of 
the parties ICA. Under our enforcement authority, we direct Global to pay the amounts 
owing to AT&T Illinois current to the date of this order and within five (5) days of the 
entry of this order. 

III. WHETHER GLOBAL'S FAILURE TO PAY RECIPROCAL COMPENSATION 
AND INTRASTATE ACCESS CHARGES VIOLATES THE PARTIES' ICA AND AT&T 
ILLINOIS' INTRASTATE TARIFF 

AT&T Illinois explains that it "transited" only that portion of the traffic delivered by 
Global that was destined to the end-users of third party carriers in Illinois. For the 
portion of the traffic delivered by Global that was destined to end-users of AT&T Illinois, 
AT&T Illinois routed the traffic across Its network and delivered (or "terminated") It to the 
appropriate end-users. It then billed Global the reciprocal compensation and intrastate 
access charges required under the ICA and AT&T Illinois' intrastate tariff for terminating 
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this traffic for Global. According to AT&T Illinois, Global has refused to pay a single 
penny of these charges for the same reasons it has refused to pay a single penny for 
transiting 

A. AT&T Niinois' Position 

Pursuant to the ICA. AT&T Illinois points out. Global ordered the establishment 
of combined local/intraLATA toll trunks (which are reserved for transmitting local and 
intraLATA toll traffic) to deliver traffic to AT&T Illinois. Global then began delivering 
traffic to AT&T Illinois over those trunks and, pursuant to its agreement under the ICA, 
AT&T Illinois terminated the traffic on its nehwork and billed Global the rates specified by 
the agreement - local reciprocal compensation charges for local traffic and tariffed 
intrastate access charges for intraLATA toll traffic. Global, however, has refused to pay 
a penny of these charges, in violation of the ICA and the state tariff. 

The parties entered into the ICA In order to exchange traffic. In Appendix NIM 
(Network Interconnection Methods), the parties agreed how they would physically 
interconnect their networics using high-capacity facilities. See Appendix NIM § 1.1 
("This Appendix describes the physical architecture for Interconnection of the Parties' 
facilities . . . . " ) . To actually exchange calls, however, the parties must establish "trunks" 
over those facilities. A tmnk, AT&T Illinois explains, is a dedicated call path capable of 
carrying an individual call and because a single trunk can carry only one call at a time, 
multiple trunks are established together in arrangements known as trunk groups. 

In Appendix ITR (Interconnection Trunking Requirements), AT&T Illinois points 
out, the parties specified the six different types of trunks that could be established 
behween the parties to exchange traffic. In particular, in section 5.1 of Appendix ITR. 
the parties agreed: "The following tmnk groups shall be used to exchange various types 
of traffic between CLEC and SBC-13STATE": (1) "Local and IntraLATA Interconnection 
Trunk Group(s)" (§ 5.3); (2) "InterLATA (Meet Point) Trunk Group" (§ 5.4); (3) 
"800/(8YY) Traffic" trunk groups (§ 5.5); (4) "E911 Trunk Group" (§ 5.6); (5) "High 
Volume Call In (HVCI)/Mass Calling (Choke) Trunk Group" (§ 5.7); and (6) "Operator 
Services/Directory Assistance Trunk Group(s)" (§ 5.8). The parties further specified that 
local and intraLATA toll traffic may be combined on the "Local and IntraLATA 
Interconnection Trunk Groups" (§§ 5.3.1.1, 5.3.2.1), while "InterLATA traffic shall be 
transported . . . over a 'meet point' trunk group separate from local and IntraLATA toll 
traffic" (§5.4.1). 

AT&T Illinois points out that the parties' ICA also specifies the compensation that 
Global must pay AT&T Illinois for terminating local and intraLATA toll traffic. In 
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particular, section 5 of Appendix Reciprocal Compensation states that Global will pay 
AT&T Illinois reciprocal compensation for the termination of local calls: "The Parties 
agree to compensate each other for the termination of Local Calls . . . on a 'bifurcated' 
basis, meaning assessing an initial Call Set Up charge on a per Message basis, and 
then assessing a separate Call Duration charge on a per Minute of Use (MOU) basis." 
ICA, Apat Reciat Comat § 5.2. Appendix Reciprocal Compensation describes the 
particular rate elements that apply, and incorporates the rates "shown in Appendix 
Pricing." Id. §§ 5.2 - 5.4. The same appendix addresses compensation for IntraLATA 
toll traffic, stating that "[f]or intrastate intraLATA toll traffic, compensation for termination 
of intercompany traffic will be at terminating access rates . . . as set forth in each Party's 
Intrastate Access Service Tariff." Id. § 13.1. 

Upon agreeing to these provisions. Global proceeded to order combined 
local/intraLATA toll trunks from AT&T Illinois. Appendix ITR § 8.1 states that "[ojrders 
between the Parties to establish, add. change or disconnect trunks shall be processed 
by using an Access Service Request (ASR)," and "CLEC will have administrative control 
for the purpose of issuing ASR's on two-way trunk groups" (I.e., trunk groups, like those 
used by AT&T Illinois, that are capable of carrying traffic in both directions). As Ms. 
Marten explained. Global submitted 74 separate ASRs to AT&T Illinois requesting the 
establishment of combined local/intraLATA toll trunks, representing to AT&T Illinois that 
it would be delivering local and intraLATA toll traffic over those tmnks. AT&T Ex. 4.0 
(Harien Direct) at 2-5. 

After the local/intraLATA toll trunks were established, Global began delivering 
local and intraLATA toll traffic over those trunks. AT&T Illinois terminated the traffic to its 
end-users, and AT&T Illinois billed Global the termination charges specified by the ICA 
for the local and intraLATA toll traffic. As Mr. Hamiter explained, carriers traditionally 
use the Calling Party Number ("CPN") (i.e., the telephone number of the person placing 
the call) to determine whether a call is local, intraLATA toll, or interLATA in nature. 
AT&T Ex. 2.0 (Hamiter Direct) at 12. In accordance with this standard practice, the 
parties' ICA contemplated that the parties would use CPN to determine the appropriate 
compensation for terminating traffic. Among other things, in Appendix Reciprocal 
Compensation, the parties agreed to pass "the original and tme Calling Party Number 
(CPN)" where available (§ 4.2), agreed that if less than 90% of a party's calls had CPN 
then "all calls passed without CPN will be billed as intraLATA switched access" (§ 4.4), 
and agreed that if more than 90% of the calls had CPN, then "all calls exchanged 
without CPN information will be billed as either Local Traffic or intraLATA Toll Traffic in 
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direct proportion to the minutes of use (MOU) of calls exchanged with CPN infonnation" 
(id.). 

Mr. Cole explained how AT&T Illinois used the CPN of the traffic delivered by 
Global to identify which traffic was local and which was intraLATA toll, and to bill the 
traffic accordingly. AT&T Illinois' switches recorded infonnation for every call delivered 
by Global, including the CPN. AT&T Ex. 5.0 (Cole Direct) at 8-9, To determine which 
calls were local and which calls were intraLATA toll. AT&T Illinois' systems compared 
the telephone numbers of the calling and called parties. Id. This information was then 
used to automatically generate bills to Global for reciprocal compensation (for the local 
calls) and intrastate access charges (for the intraLATA toll calls). Id. 

Global has refused to pay AT&T Illinois' bills for local reciprocal compensation 
and intrastate access charges. As explained above, under the ICA, Global is obligated 
to pay AT&T Illinois local reciprocal compensation charges for the local traffic and 
intrastate access charges at the tariffed rate for the intraLATA toll traffic that Global 
delivered over the combined local/intraLATA toll trunks and that AT&T Illinois temiinated 
for Global. Moreover. AT&T Illinois contends, Global's excuses for refusing to pay 
these charges are baseless. As a result, AT&T Illinois requests that the Commission 
hold Global to Its contractual commitment, find that Global has breached the ICA by 
failing to pay AT&T Illinois local reciprocal compensation and intrastate access charges 
for the traffic terminated by AT&T Illinois, and order Global to pay AT&T Illinois all 
amounts owed for such services. 

The FCC's ISP Remand Order Does Not Exempt Global From These Charges. 

When it disputed AT&T Illinois' bills pursuant to the ICA's dispute procedures, 
Global asserted that the traffic it sent to AT&T Illinois was ISP-bound traffic such that 
the FCCs ISP Remand Order governed intercarrier compensation, and trumped the 
compensation provisions of the parties' ICA. According to AT&T Illinois, however, the 
traffic at issue here is not ISP-bound traffic addressed by the ISP Remand Order. The 
traffic handed off by Global and which AT&T Illinois then terminated to its own end-
users was not ISP-bound traffic, but was AT&T Illinois-end-user-bound traffic that was 
terminated on AT&T Illinois' local networi<. 

The FCCs "ESP Exemption" Does Not Exempt Global From These Charges. 

AT&T Illinois observes Global to also suggest that it is exempt from local 
reciprocal compensation and intrastate access charges because of the FCCs "ESP 
exemption." According to AT&T Illinois, Global is wrong for a number of reasons. 
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First. AT&T Illinois argues, Global should be precluded from contesting AT&T 
Illinois' charges on the ground that the "ESP exemption" applies, because the only 
ground Global asserted when it disputed AT&T Illinois' bills was that the traffic was 
"ISP-bound." 

Second, it contends that Global's reliance on the "ESP exemption" is misplaced 
because this dispute is governed by the parties' ICA, and Global cannot avoid its 
contractual obligations by pointing to any FCC exemption. 

Third. AT&T Illinois maintains that Global has failed to prove that any, much less 
all, of the traffic it delivered to AT&T Illinois for termination to AT&T Illinois end-users 
was "ESP" or "VoIP" traffic. To the contrary, AT&T argues. Global's Director of 
Network Operations disclaimed any real knowledge of the nature of the traffic coming 
from Global's purported "ESP" customers. Tr. 141, 142. 

Fourth, AT&T points out that the "ESP exemption" does not exempt a CLEC from 
reciprocal compensation and intraLATA toll charges. The "ESP exemption" exempts an 
ESP from certain originating interstate access charges for traffic between the ESP and 
its customers. AT&T Illinois is not seeking to recover any interstate access charges 
from any ESP for any traffic between the ESP and its customers. Rather, AT&T Illinois 
is seeking to recover (i) local reciprocal compensation and intrastate access charges, 
(ii) from Global, which does not purport to be an ESP; (iii) for termination of traffic, (iv) 
that originated from end-user customers of other carriers (the calling party) and is 
terminated by AT&T Illinois to its own end-user customers (the called party). 

AT&T Illinois maintains that the "ESP exemption" is irrelevant here, because that 
exemption applies only to the connection between an ESP and the ESP's customers. 
As explained above, the purpose of the exemption is to exempt ESPs from originating 
interstate access charges that would otherwise apply to the ESP when it uses the public 
switched telephone nebwork (PSTN) to connect to and receive calls from the ESP's 
customers. As the FCC explained in the ISP Remand Order (Tf 11), under the 
exemption ESPs are "entitled to pay local business rates for their connections to LEC 
central offices and the public switched telephone network." But the charges at issue 
here have nothing to do with the ESPs' connections to their customers, which occur 
before Global even receives the traffic from its alleged "ESP" customers. Rather, the 
local reciprocal compensation and intrastate access charges AT&T Illinois seeks to 
collect are for terminating traffic on the PSTN to AT&T Illinois'end users. 

Indeed, other state commissions and at least one federal court have rejected 
attempts (including by Global's affiliates) to avoid charges under the "ESP exemption." 
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For example, the California Public Utilities Commission ("CPUC") has recognized that 
the "ESP exemption" has no application to traffic from an ESP that is terminated on the 
PSTN. In the Pacific Bell/MCl arbitration, the parties asked the CPUC to arbitrate 
appropriate ICA language governing the exchange of and compensation for such traffic. 
The CPUC concluded that "not ail information or enhanced services qualify for the ESP 
exemption." Pacific Bell/MCI Decision at 127-29, Rather, the CPUC agreed with AT&T 
California that the exemption "applies only to an ESP's use of the PSTN as a link 
between the ESP and its subscribers," and thus concluded that the exemption does not 
apply to "IP-PSTN" traffic, or traffic from an ESP In the Internet protocol (IP) format that 
is then terminated on the PSTN like any other call. Id. at 127. 

According to AT&T Illinois, the CPUC recently reached the same conclusion in 
the Cox V. Global NAPs Califomia case, involving the same type of traffic (i.e., traffic 
from the purported "ESP" customers of Global California's affiliates that Global 
California delivered to Cox in California for termination on the PSTN). The CPUC held 
that Global California was obligated, pursuant to an ICA, to pay Cox intrastate access 
charges for Cox's termination of the intraLATA toll traffic at issue, and rejected Global 
California's argument that It should be exempt from such intrastate access charges. 
Cox/Global California Decision at 5. On appeal, the federal district court rejected Global 
California's request for a preliminary injunction, agreeing with the CPUC that state 
commissions may "enforc[e] ICAs that require the payment of interconnection charges 
on VoIP calls that terminate on the PSTN." Global California, Inc. v. Public Utilities 
Commission of the State of California, Case No. CV 07-04801 (CD. Cal. Aug. 28, 
2007), at 13-15. The court also rejected Global California's suggestion that by enforcing 
the compensation provisions of an ICA, "the CPUC has impermissibly set rates for VoIP 
traffic," noting that "[a] state commission can enforce the terms of an ICA even if the 
agreement is not consistent with the federal baseline." Id. at 15 n.34. The court 
concluded that "the traffic that was the subject of the CPUC's order was not ISP-bound, 
but PSTN-bound, traffic," noted the FCCs statement that "any service provider that 
sends traffic to the PSTN should be subject to similar compensation obligations," and 
held that "[t]he fact that the traffic that came into Global NAPs' facility in Los Angeles 
was IP-originated does not necessitate a finding that it is exempt from regulation by the 
CPUC because that traffic was bound for, and terminated on, the PSTN." Id. at 16. 
Finally, the court concluded that Global California had not even demonstrated that it 
was a VoIP provider. "The fact that Global NAPs may use Internet protocols to receive 
traffic from its ESP customers before transmitting that traffic to an end point on the 
PSTN through Cox's facility does not make it a VoIP provider." Id. at 18. 
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More recently, AT&T Illinois notes, the CPUC again rejected Global California's 
arguments and found that Global California is liable to AT&T Illinois' affiliate. Pacific 
Bell, under the parties' ICA for nearly $19 million in transiting charges, local reciprocal 
compensation charges, and intrastate access charges for the traffic that Global 
California delivered to Pacific Bell and Pacific Bell then transited or terminated pursuant 
to the ICA. Pacific Bell/Global California Order at 1. The CPUC rejected Global 
California's argument that such charges "cannot be applied to its VoIP or IP-enabled 
traffic." and concluded that "intrastate access charges may apply to VoIP traffic that 
begins and ends as landline-based phone calls over the PSTN." Id. at 10. The CPUC 
also concluded that, notwithstanding Global Califomia's repeated reliance on various 
FCC pronouncements, the charges in question "are contractual charges arising out of 
the parties' interconnection agreement," and it rejected any suggestion "that IP-enabled 
traffic is exempt from charges under the interconnection agreement." Id. at 11. 15. 

In short, the Commission should reject Global's suggestion that the "ESP 
exemption" permits Global to evade local reciprocal compensation and intrastate access 
charges for trafllc temiinated by AT&T Illinois on the PSTN. 

In Anv Event. Global Has Not Proven Its Traffic Was Enhanced Services Or IP 
Traffic. 

Wholly apart from Global's faulty construction of the FCCs orders granting a 
limited exemption to ESPs from certain interstate access charges, AT&T Illinois 
contends that Global's arguments are fatally flawed because Global has failed to prove 
that the traffic it handed off to AT&T Illinois was enhanced services. IP-enabled, or VoIP 
traffic (terms Global uses interchangeably). 

AT&T Illinois observes that Global points to the testimony of its witness Noack 
stating that Global does not "receive traffic from any carrier using a 1+ method" and "[a]ll 
of Global's outbound traffic comes to it from ESPs," and to the testimony of its other 
witness Scheltema stating that Global sends AT&T Illinois traffic from the "ESP 
customers" of Global's affiliates. But, AT&T Illinois itself points out that Global offered 
no competent evidence to back up those assertions. Simply because Global, Mr. 
Noack, and Mr. Scheltema call the customers of Global's affiliates "ESPs" proves 
nothing In AT&T Illinois' view. And, in light of the long track record of Global's officers 
and affiliates in making misrepresentations to adjudicators, the Commission should be 
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especially hesitant to accept Global's representations at face value without concrete, 
objective evidence to support them.^ 

Indeed, AT&T Illinois contends, Mr. Noack's own testimony completely 
undermines Global's speculation that the traffic it handed off to AT&T Illinois was VoIP 
traffic. At the hearing, Mr. Noack conceded that Global has no way of telling what 
format (e.g., Internet protocol (IP) or traditional time-division-multiplexing (TDM)) the 
calls it delivers to AT&T Illinois originate in. Tr. at 141. Similarly, Mr. Noack admitted 
that Global does not know whether the traffic It delivers to AT&T Illinois originates in the 
ordinary manner with an end-user picking up a phone and dialing 1, an area code, and 
a telephone number. 

According to AT&T Illinois, Global's unsupported assertions also are refuted by 
the only objective evidence regarding the traffic Global handed off to AT&T Illinois: the 
traffic studies performed by AT&T Illinois and described by Mr. Hamiter. As AT&T 
Illinois' explained, those studies prove that much of the traffic in question is not VoIP, 
but originated as ordinary long distance calls on the public switched telephone network 
of one of AT&T Illinois' incumbent local exchange carrier affiliates. 

Global also points to a decision of the New York Public Service Commission 
("NYPSC") that accepts an NYPSC Staff finding that most of the traffic that Global's 
affiliate. Global NAPs, Inc., delivered to TVC Albany, Inc. in New Yori< is "nomadic 
VoIP." In AT&T Illinois' view, this too proves nothing. The traffic Global NAPs. Inc. 
delivered to TVC Albany In New York is not at issue here; rather, this proceeding 
concerns traffic delivered by Global to AT&T Illinois In Illinois. While the Staff of the 
NYPSC may have concluded that Global's affiliate Global NAPs, Inc. presented 
evidence that its New York traffic delivered to TVC Albany largely consists of VoIP 
traffic. Global has presented no evidence to this Commission that the traffic at issue 
here is "nomadic VoIP" - and indeed Global admitted here that it has no way of telling 
whether the traffic originated in IP format like nomadic VoIP does. Tr. at 141 . 

^ For example, as noted in AT&T Illinois' initial brief (at 35), Global's affiliates and parent 
company were recently sanctioned by the federal court in Connecticut for, among other things, lying to 
and committing a fraud upon the court. More recently, the court refused to credit conclusory assertions in 
declarations submitted by Global's President and CEO and bookkeeper, where the defendants "offered 
no objective information to support these declarations." See Exhibit B hereto, at 4. 
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In addition, we do not know what evidence Global NAPs, Inc. presented to the 
NYPSC Staff upon which the NYPSC Staff based Its conclusion that the New York 
traffic delivered to TVC Albany appears to be nomadic VoIP. Perhaps the New York 
commission and staff, unaware of Global NAPs, Inc.'s track record, made the fatal 
mistake of accepting Global NAPs, Inc.'s representations at face value, in the absence 
of objective, verifiable evidence. In any event, the New York commission and staff 
plainly did not have the benefit of AT&T Illinois' traffic studies. 

Finally, AT&T asserts, while Global or its affiliates or their customers may 
transmit traffic in the IP format, that is not enough to show that the traffic Is "enhanced" 
or "information services" traffic of the sort that might entitle an ESP to the benefit of 
interstate access charge exemption. The FCC has made clear that traffic that originates 
like ordinary telephone service on the public switched telephone network ("PSTN"), that 
is merely converted to Internet Protocol for some portion of Its transport, and that is then 
terminated on the PSTN like ordinary traffic, is not subject to any special treatment. In 
particular, AT&T Illinois notes, in the IP Access Charge Order, the FCC held that such 
services are "telecommunications services," not "enhanced" services, and that 
interexchange carriers who carry such traffic must pay applicable access charges. In 
that proceeding, AT&T had petitioned the FCC for a declaration that its "phone-to-phone 
IP telephony services" were exempt from access charges, /d. Tf 1. The services at 
issue used IP only in the middle: an interexchange call would be "initiated in the same 
manner as traditional interexchange calls." once the call "reaches AT&T's network, 
AT&T converts it from its existing format into an IP format and transports it over AT&T's 
Internet backbone," and "AT&T then converts the call back from the IP format and 
delivers it to the called party through [the local exchange carrier's PSTN]." Id, 

AT&T Illinois asserts that the FCC rejected the very "policy" argument that Global 
makes here (that IP-enabled traffic should be exempt from access charges to promote 
the deployment of IP nehworks), and held that such traffic remains subject to access 
charges. The FCC concluded that "IP technology should be deployed based on its 
potential to create new services and network efficiencies, not solely as a means to avoid 
paying access charges." IP Access Charge Order, If 18. Moreover, "under the current 
rules," the FCC squarely held, this kind of IP-enabled service "is a telecommunications 
service upon which interstate access charges may be assessed." Id. Thus, "when a 
provider of IP-enabled voice services contracts with an interexchange can'ier to deliver 
interexchange calls that begin on the PSTN, undergo no net protocol conversion, and 
terminate on the PSTN, the interexchange carrier is obligated to pay terminating access 
charges," and this is the case "regardless of whether only one interexchange carrier 
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uses IP transport or instead multiple service providers are involved in providing IP 
transport." Id. If 19. Further. AT&T Illinois points out, the FCC expressly noted that 
"carriers such as competitive LECs may qualify as interexchange carriers for purposes 
of this rule." 

AT&T Illinois observes Global to concede that it does not know whether the "IP-
enabled" traffic it delivered to AT&T Illinois is true IP-originated VoIP traffic or whether it 
is traffic that originated and terminated on the PSTN like ordinary telephone traffic and 
was merely converted to the IP format somewhere along its transmission path. Tr. at 
141-42. As a result, Global has failed to demonstrate that the traffic it delivered is of the 
sort that even implicates the ESP interstate access charge exemption, as opposed to 
the sort of "IP-enabled voice services" traffic that the FCC squarely held remains subject 
to interstate access charges. 

In short, AT&T argues, Global's assertions regarding the purported "VoIP" nature 
of the traffic It delivered to AT&T Illinois are not only a red herring (since this case does 
not involve interstate access charges to ESPs), but also completely unproven. 

B. Global's Position. 

Global contends that one of the problems with AT&T's ordering system is that 
Global was treated like any other telephone company providing traditional local 
exchange and intrastate toll services. Yet, Global claims that its witness Noack showed 
that Global's traffic is not "traditional" telephony when he explained that Global is not a 
long distance carrier; nor does Global receive traffic from any carrier using a 1+ method, 
nor does Global have interconnection directly with long distance carriers. According to 
Noack, Global's traffic is not local exchange traffic subject to reciprocal compensation 
and of Global's outbound traffic comes to it from ESPs, not individual customers making 
voice calls or third party carriers transmitting voice calls. 

According to Mr. Noack, Global can receive and terminate traffic in both 
asynchronous transmission ("ATM") and lAT. Although Global would prefer to deliver 
traffic to AT&T In IP format through an optical interconnect. Illinois Bell requires Global 
to translate the traffic into time division multiplexing ("TDM") to accommodate their 
network. Because it is using ATM for transport, Global is not using feature group D 
trunks, for which the competitive carrier paid originating access. 

Mr. Noack explained that under TDM. each communication requires a dedicated 
slot on a circuit that is established when the call begins and is freed when the call ends. 
An IP telephony solution, on the other hand, allows telephone conversations to travel 
over the same IP nehworks used for data communications. Such packet-switched 
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communications rely on "connectionless routing", In which calls are divided into digital 
packets that are dispersed among multiple circuits that travel different paths to their 
destinations, and are transmitted only with other packets carrying other information. The 
use of IP to transmit voice enables a wide range of capabilities that are not available 
with traditional phone service - and to integrate various capabilities seamlessly, 
enabling more efficient communications. 

Global's Outbound Traffic To AT&T Illinois Is ESPA/olP. 

Global contends that the nature of Global's network is important because It 
affects the charges it must pay AT&T. As shown by Mr. Noack above, however, 
Global's network is not a traditional telecommunications network. Rather Global uses 
an IP nebwork to provide enhanced services and VoIP. Global witness James 
Scheltema, Vice President of Regulatory Affairs for Global NAPs, Inc., provided 
testimony on the nature of Global's traffic and he stated that Global does not provide 
dial tone to end users In Illinois. Instead, Global provides outbound services in Illinois 
for Global's customers, which are Enhanced Service Providers ("ESPs") whose 
outbound traffic is sent by Global to Illinois Bell. The traffic that Global sends to Illinois 
Bell In Illinois is solely ESP traffic. And, Global's customers for its inbound traffic 
received from Illinois Bell are typically Internet Service Providers ("ISPs"). In summary, 
Global argues, all of Global traffic is enhanced services traffic and has thus been 
incorrectly characterized by Illinois Bell as special access, local, intrastate toll traffic or 
transit traffic. And, because Global traffic is enhanced services traffic, the allowable 
charges for that traffic are set by the FCC. At the current time, Global notes, the FCC 
does not allow any of the charges that Illinois Bell is attempting to recover in this 
proceeding. 

Global maintains that its traffic is the same type of traffic that the New York 
Public Service Commission found to be Voice over Internet Protocol ("VoIP"), and 
more specifically, that much of the traffic was "nomadic" VoIP that is not associated with 
a fixed location. Mr. Scheltema explained that nomadic VoIP allows the caller to place a 
call from anywhere that the user has access to the Internet. As such, the NXX codes 
are inapplicable as a means to measure distance. HXX codes are arbitrary and only 
when the user is in the same geographic region as the assigned number will such 
measurement of distance be accurate. Thus, even if the user is assigned a 
geographically-correlated NXX code, his movement can and does eliminate this 
correlation. 
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Global asks the Commission to find, as did the New York Commission, that 
Global's traffic is VoIP that Is not subject to access charges. In the alternative, Global 
asks the Commission to determine, as did the Florida commission, that it should defer 
judgment until such time as the FCC clarified many of the issues surrounding this 
national Internet-based traffic. In Global's view, defending or dismissing the present 
proceeding is also justified by the simple circumstance that, as noted by the Nebraska 
Federal District Court, it is impossible to make an accurate breakdown of intra versus 
interstate traffic. For that reason, the Nebraska Court did not apply access charges to 
VolAT The difficulty of determining jurisdiction of VoIP is complicated by the fact that 
much VoIP, such as Global's is "nomadic". The Nebraska District Court relied upon the 
FCC determination in Vonage and the 8*̂  Cin:uif s affirmance of that FCC decision to 
determine that it is impossible to distinguish between interstate and intrastate traffic 
when faced with nomadic VoIP: 

The Defendants' position is largely overcome by the Eighth 
Circuit Court's affirmance of the FCC Preemption Order, and 
the Eighth Circuit Court's observation that the basis for the 
FCCs preemption ruling was that, as least with 
interconnected VoIP service that is nomadic (including 
DigltalVoice), it is impossible to distinguish between 
interstate and intrastate calls. See Minn. Pub. Utils. Comm'n 
V. FCC, 483 F.3d 570 (8th Cir. 2007), affirming In re Vonage 
Holdings Corat Petition for Declaratory Ruling Concerning an 
Order of the Minn. Pub. Utils. Comm'n, 19 F.C.C. Red. 
22,404 (Nov. 12. 2004). The Eighth Circuit Court stated, 
"[t]he impossibility exception, if applicable, is dispositive of 
the issue whether the FCC has authority to preempt state 
regulation of VoIP services." Minn, Pub. Utils. Comm'n, 483 
F.3d at 578. There is not a shred of evidence that takes this 
case outside the "impossibility exception." 

The concept of ESP traffic is based on the Telecommunications Act of 1996 (the 
"1996 Act"), which describes these services as "information services." Information 
services are not regulated as common carrier services under Titie 11 of the 
Communications Act of 1934, as amended by the 1996 Act, including the imposition of 
access charges. All of the services that the FCC has considered "enhanced services" 
are "Information services," However, "information service" is broader even than 
"enhanced service"; e.g., under FCC precedent, enhanced services are limited to 
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services offered over common carrier transmission facilities, and services that are not 
enhanced sen/ices but are offered "via telecommunications," such as live operator tele-
messaging services that do not involve computer processing applications, are 
information services. 

IP-enabled services include VoIP, and are broadly defined by the FCC to Include: 

services and application relying on the Internet Protocol 
family. IP-enabled 'services' could include the digital 
communications capabilities of increasingly higher speeds ... 
IP-enabled 'applications' couid include capabilities based in 
higher-level software that can be invoked by the 
customer...to provide functions that make use of 
communications services. 

The FCC has concluded that "[w]hen VoIP is used, a voice communication 
traverses at least a portion of its communications path in an IP packet format using IP 
technology and IP networks." Since 1983 the FCC has held that interstate access 
charges may not be applied to traffic that is delivered from ESPs. The FCC also has 
exempted IP-enabled traffic delivered to the PSTN from access charges. 

This FCC exemption must be honored by this Commission. In Vonage the FCC 
preempted state jurisdiction purporting to regulate IP-PSTN transmissions of IP-enabled 
trafllc, specifically. VoIP. The FCC found that IP-PSTN communications, although 
jurisdictionally mixed, are subject to the FCC's exclusive jurisdiction, thus preempting 
inconsistent state regulation in order to fulfill a valid federal regulatory objective. 
Although the subject service In that case cleariy facilitated intrastate communications, 
the FCC determined that state efforts to regulate the intrastate components of IP-
enabled communications relating to rates would negate critical federal regulatory 
objectives, and would retard the growth of the Internet, including VoIP and other IP-
enabled services. 

Thus, Global observes, the FCC preempted state jurisdiction, not because 
separate federal or state regulation is literally impossible, but because dual regulation 
would negate or defeat FCC policies. The FCC clearly stated the federal policy 
justifying preemption: 

The fact that a particular service enables communication 
witiiin a state does not necessarily subject it to state 
economic regulation. We have acknowledged similar 

42 



08-0105 
Proposed Order 

'intrastate' communications capabilities in other services 
involving the Internet, where for regulatory purposes, 
treatment as an interstate service prevailed despite this 
'intrastate' capability. 

In so holding, the FCC analogized to its GTE ADSL order in which the FCC 
concluded that, even if some traffic using GTE's service would, In fact, be terminated in 
the state where it originated, or even locally, the service nonetheless is an interstate 
service and is properly tariffed at the federal level. 

Accordingly, the FCC 111 Vonage determined that the attempts by states to 
exercise jurisdiction: 

were inconsistent with the FCCs deregulatory policies, and 
that preemption was consistent with federal law and policies 
intended to promote the continued development of the 
Internet, broadband and interactive services. Divergent state 
rules ... could impede the rollout of such services that benefit 
consumers by providing them with more choice, competition 
and innovation. 

In that case, the FCC dismissed the suggestion made by many commenting in 
Vonage that the "traditional dual regulatory scheme must nevertheless apply to 
DigitalVoice because it is functionally similar to traditional local exchange and long 
distance voice service." 

Rather than specifying the parameters of the services at issue, the FCC broadly 
preempted state jurisdiction regarding IP-PSTN transmissions. Again, the FCC, "not the 
state commissions, has the responsibility and obligation to decide whether certain 
regulations apply to DigitalVoice and other IP-enabled services having the same 
capabilities." Thus "questions regarding the regulatory obligations of providers of IP-
enabled services", will be addressed by the FCC in its IP-Enabled Services Proceeding, 
in a manner fulfilling Congress' directions "to promote the continued development of the 
Internet" and to "encourage the deployment" of advanced telecommunications 
capabilities 

TheFCCs preemption in Vonage is consistent with other FCC actions regarding 
IP enabled services. The FCCs conclusion is consistent, for example, with the FCCs 
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determination in the IP-Enabled Services Proceeding that "[pjackets routed across a 
global network with multiple access points defy jurisdictional boundaries." Thus, the 
FCC addressed "the fact that multiple state regulatory regimes would likely violate the 
Commerce Clause because of the unavoidable effect that regulation on an intrastate 
component would have on interstate use of this service or use of the service within 
other states." Indeed, "the fact that a particular service enables communication within a 
state does not necessarily subject it to state economic regulation." Consequently, the 
FCC, "not the state commissions, has the responsibility and obligation to decide 
whether certain regulations apply to DigitalVoice and other IP-enabled services having 
the same capabilities." 

As for "questions regarding the regulatory obligations of providers of IP-enabled 
services", the FCC in its ISP Remand Order reiterated Its plan to address those issues 
in its IP-Enabled Services Proceeding, in a manner fulfilling Congress' directions "to 
promote the continued development of the Internet" and to "encourage the deployment" 
of advanced telecommunications capabilities. Thus, while the FCC may not yet have 
announced new regulatory policy regarding the treatment of VoIP traffic, it has been 
explicit In asserting that It, and not others, will set that policy. Moreover, the FCC has 
been clear with respect to information services being entitied to exemption from access 
and other charges. Thus, although tiiere are currently proposals to change the 
exemption, the exemption is binding federal law operating to preclude the assessment 
of access charges unless and until such law is changed. 

The policy supporting the ESP exemption has been reviewed by the FCC on a 
number of occasions and has been retained each time. First, access charges on ESP-
related traffic would discourage investment in and the design and operation of IP-
enabled technologies, and correspondingly discourage the availability and use of such 
services to consumers, negating the national policy of ensuring broad penetration of IP-
enabled services. Second, promoting the use of the Internet* and providing innovative 
communications products is why the FCC found in 1988 that "the imposition of access 
charges at this time is not appropriate and could cause such disruption in this industry 
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segment that provision of enhanced services to the public might be impaired."^ Again in 
1997 the FCC held that 

[mjaintaining the existing pricing structure avoids disrupting 
the still evolving information services industry and advances 
the goals of the 1996 Act 'to preserve the vibrant and 
competitive free market that presently exists for the Internet 
... unfettered by Federal and State regulation.'^ 

Hence, like originating access charges, the imposition of terminating access 
charges on traffic that is transmitted through ESPs would be inconsistent and interfere 
with the goals and policies that the FCC has fostered in developing the market for 
alternatives to traditional telephony. Additionally, the efficient routing of IP traffic, and 
the development of new and innovative IP-enabled services, depends on the free flow 
of packets irrespective of the kind of point-to-point routing and the location of servers or 
switches characteristic of circuit-switched networks. The open architecture of the 
Internet allows data to be transmitted in a way fundamentally different from circuit-
switched service. As explained by Mr. Noack, packet-switched communications are 
different from the traditional circuit-switched communications and enable a wide range 
of capabilities that are not available with traditional phone service. Global Ex. 2.0, at 6. 
Part of the federal interest in IP-enabled services is the extent to which Innovative 
applications and service arrangements will develop that will allow consumers to send 
and receive communications from many points, some of which may be fixed end points 
on managed networks, and some of which even may be "nomadic" end-points on IP 
networks; some of which may be within a given state and some between states. By 
effecting a national policy, a coordinated regulatory scheme can be applied in a 

^ Amendments of Part 69 of the Commission's Rules Relating to Enhanced 
Service Providers, Order, supra, 3 FCC Red at 2633. 

^ Access Charge Reform Order, supra, 12 FCC Red at 16133, quoting AT U.S.C, 
§ 230(b) (2). 
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cohesive manner across state borders to reduce or even eiiminate handlers that might 
othenwise be erected to thwart the free-flow of IP-enabled services. 

Global notes that the FCC is revisiting the ESP exemption. Communications 
services have been radically altered by the advent of the Internet and the nature of 
Internet communications. Given increasing competition and new technologies, such as 
Internet and Internet-based services, the FCC has commenced a comprehensive re­
examination of all currentiy-regulated forms of intercarrier compensation, including for 
IP-enabled services. (Developing a Unified Intercarrier Compensation Scheme, Notice 
of Proposed Rulemaking, CC Docket No. 01-92,16 FCC Red 9610 (2001), Further 
Notice of Proposed Rulemaking, FCC 05-33 (rel. March 3, 2005) (hereinafter, the 
"Intercarrier Compensation Proceeding"). But while the FCC Is considering these issue, 
this Commission must abide by the current status of the law and give deference to the 
FCC. The resolution of issues regarding ESP, ISP-bound traffic, VoIP and the matrix of 
national policy, technology and legal issues informing it, are within the exclusive 
jurisdiction of the FCC, which is currently, actively and comprehensively reviewing these 
and related issues In its IP- Enabled Services Proceeding and Intercarrier 
Compensation Proceeding. In any event, it is unlikely that any decisions made will be 
applied retroactively to affect the current law imposing the mandatory exemption from 
access charges. 

C. Staff's Position. 

Global Illinois is Not Entitied to the ISP / ESP or VoIP Exemptions From Access 
Charges 

Staff observes Global Illinois to claims that the traffic it delivers to AT&T is 
enhanced service provider ("ESP") or Voice over Internet Protocol ("VoIP") traffic. It 
further claims that the Commission has no authority to require Global Illinois to pay 
access charges on such traffic, which is exempt from interstate access as a result of 
certain FCC orders. Global Illinois is incorrect, Staff says, and the Commission should 
ignore its arguments, as have the California and Georgia Commissions. Simply put, the 
traffic Global Illinois delivers to AT&T is not ESP / ISP traffic, and the evidence indicates 
that much of it cannot possibly be VoIP traffic. Further, Staff points out, the parties' ICA 
governs the jurisdictional nature of the traffic. 

In its ESP Order, Staff observes, the FCC determined that enhanced services 
providers ("ESPs") were to be treated as end users rather than telecommunications 
carriers for purposes of assessing intercarrier access charges. ESP Order. 1117; see 
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also n.8 (By previous FCC decision, ESPs are "end users" under 47 C.F.R. §69.2(m), 
and thus exempt from access charges). In Staff's view, however, this exemption 
appears to be of no relevance to this proceeding. 

Staff notes that the ESP Order is over 20 years old, and therefore, at the risk of 
stating the obvious, predates the enactment of the federal Telecommunications Act of 
1996 by nearty eight years. This has led to changes in terminology relevant to this 
proceeding. The FCC has recognized that the term "enhanced service" as used prior to 
the advent of the Telecom Act is intended to be identical to "Information service" as 
defined in Section 153(20) of the Act. See, e.g., Memorandum Opinion and Order, n. 
11, In the Matter of Petitions of the Verizon Telephone Companies for Forbearance 
Pursuant to 47 U.S.C. S 160(c) in the Boston. New York. Philadelphia. Pittsburgh. 
Providence and Virginia Beach Metropolitan Statistical Areas. FCC No. 07-212; 22 FCC 
Red 21293; 2007 FCC Lexis 9071; 43 Comm. Reg. (P & F) 377 (Re!. December 5, 
2007)( "Although the [FCC] used the term 'enhanced service' in [prior] decisions and the 
Act uses the term 'information service.' the [FCC] has determined that 'Congress 
intended the categories of 'telecommunications service' and 'information service' to 
parallel the definitions of 'basic service' and 'enhanced service' developed in [prior] 
proceedlng[s]'") 

According to Staff, what Global Illinois is asserting here is essentially an ISP 
exemption. 

In Staffs view, however, Global Illinois is not entitled to an ISP exemption at least 
with respect to AT&T. Global Illinois, by its own admission, is seeking to assert the ISP 
exemption with respect to traffic it receives from other carriers and delivers to AT&T for 
termination to AT&T end user customers. Staff explains, however, that the ISP 
exemption applies, by Its terms, to traffic that is originated on the public switched 
network and terminated by an ISP. As the FCC stated in its Access Charge Order. 

We explained [in the NPRM leading to this Order] that ISPs 
should not be subjected to an interstate regulatory system 
designed for circuit-switched interexchange voice telephony 
solely because ISPs use incumbent LEC networlcs to 
receive calls from their customers, [fn] We solicited 
comment on the narrow issue of whether to permit 
incumbent LECs to assess interstate access charges on 
ISPs, [fn] In the companion Notice of Inquiry (NOl), we 
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sought comment on broader issues concerning the 
development of information services and Internet access, [fn] 

First Report and Order, TI343, In the Matter of Access 
Charge Reform; Price Cap Performance Review for Local 
Exchange Carriers; Transport Rate Structure and Pricing 
End User Common Line Charges. FCC No. 97-158; CC 
Docket No. 96-262; CC Docket No. 94-1; CC Docket No. 91-
213; CC Docket No. 95-72; 12 FCC Red 15982; 1997 FCC 
Lexis 2591; 7 Comm. Reg. (P & F) 1209 (Rel. May 16, 1997) 
(hereafter "Access Charge Order") (footnotes omitted; 
emphasis added) 

Staff asserts that other portions of the Access Charge Order indicate that the 
FCC intended the ISP exemption to apply primarily to dial-up internet access, and 
exclusively to calls to ISPs. The FCC noted that: 

ISPs ... pay for their connections to incumbent LEC 
networks by purchasing services under state tariffs. 
Incumbent LECs also receive incremental revenue from 
Internet usage through higher demand for second lines by 
consumers, usage of dedicated data lines by ISPs, and 
subscriptions to incumbent LEC Internet access services. 
Access Charge Order. 11346 

And, Staff observes that the FCC has reiterated this position on several 
occasions. In Its ISP-Bound Traffic Order, the FCC described ISP-bound traffic as 
follows: 

An ISP Is an entity that provides its customers the ability to 
obtain on-line information through the Internet. ISPs 
purchase analog and digital lines from local exchange 
carriers to connect to their dial-in subscribers, [fn] Under one 
typical arrangement, an ISP customer dials a seven-digit 
number to reach the ISP server in the same local calling 
area. The ISP, in turn, combines "computer processing, 
information storage, protocol conversion, and routing with 
transmission to enable users to access Internet content and 
services." [fn] Under this arangement, the end user 
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generally pays the LEC a flat monthly fee for use of the local 
exchange network and generally pays the ISP a flat, monthly 
fee for Internet access, [fn] The ISP typically purchases 
business lines from a LEC, for which it pays a flat 
monthly fee that allows unlimited incoming calls. 

Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed Rulemaking in CC 
Docket No. 99-68, Tf4, In the Matter of Implementation of the Local Competition 
Provisions in the Telecommunications Act of 1996; Inter-Can'ier Compensation for ISP-
Bound Trafllc, FCC No. 99-38; CC Docket No. 96-98; CC Docket No. 99-68; 14 FCC 
Red 3689; 1999 FCC LEXIS 821; 15 Comm. Reg. (P & F) 201 (Rel. February 26, 1999) 
(footnotes omitted; emphasis added) 

Staff maintains that cleariy none of this applies in the cun^ent matter. According to 
Staff, Global Illinois purports to deliver traffic to AT&T from ISPs. It cannot, therefore, 
claim an exemption applicable to ISP bound traffic, terminated to an end user that is an 
ISP. In any case, the exemption runs in favor of the ISP, not Global Illinois, inasmuch as 
Global Illinois is, at best not clear as to whether any Global entity is itself an ESP or ISP. 
Tr. at 194-95. 

Staff notes that at least one state Commission has rejected Global Illinois' 
argument that it is entitied to an ISP exemption. The California Public Utilities 
Commission (hereafter "CPUC) noted that "the only relevant exemption from the 
access charge regime under Federal law is for ISP-bound traffic rather than ISP-
originated trafficf.]" Opinion Granting Complainant's Motion for Summary Judgment at 5 
(Decision No. 07-01-004), Cox California Telecom. LLC v. Global NAPs California. Inc.. 
CPUC Docket No. 06-04-026 (January 11, 2007) (italics in original). 

Staff questions Global Illinois assertion that the traffic It delivers to AT&T is not 
subject to access charges because It is VoIP traffic. What has been offered as 
evidence, however, does not persuade Staff of Global's assertion that ajl of the traffic it 
delivers to AT&T Is VoIP traffic. And, Staff provides reasons to support its position on 
the matter. 

First, Staff claims that the confidential evidence offered by Global does not bear 
scrutiny. For its part. AT&T produced evidence showing that a considerable portion of 
the traffic in question - depending upon which group of three minute reports are used -
unquestionably originates on the public switched network with AT&T end-user 
customers. AT&T Ex. 2.1 at 14. And, Staff observes, these figures appear not to 
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include traffic originated by customers of other landline carriers. Id.at13. Accordingly, In 
Staff's view, the statements set out In Global's confidential evidence are cleariy not 
correct. Moreover, Staff points out, the statements in question are unsworn, the 
declarants have not been subjected to cross-examination, and the statements were, as 
the ALJ notes, prepared for purposes of this litigation. All of this, Staff charges, leaves 
Global's evidence markedly less reliable of where such traffic originates than the 
evidence presented by AT&T, which analyzes the originating and terminating point 
specific individual phone calls delivered by Global Illinois to AT&T for completion, and 
shows that a great many of the calls in question originate on the PSTN. This is 
especially true, Staff observes, to the extent that the customer earners might, by so 
asserting, themselves avoid obligations to pay access charges. Further, Global Illinois 
urges the Commission to make a substantial cognitive leap from the proposition Global 
suggests in the evidence, to the ultimate proposition it hopes to establish, I.e., that all 
traffic delivered by Global Illinois to AT&T is VoIP traffic. The Staff urges the 
Commission not to make such a leap. 

In light of the fact that a substantial amount of the traffic handed off by Global 
Illinois to AT&T does indeed originate on the PSTN, Staff considers Global Illinois' 
assertion that it is responsible for absolutely no access charges to fail. The FCC has 
addressed precisely this issue in the past, in its Order, In the Matter of Petition for 
Declaratorv Ruling that AT&T's Phone-to-Phone IP Telephonv Services are Exempt 
from Access Charges. FCC No, 04-97, WC Docket No. 02-361 (Rel. April 21. 
2004)(hereafter "AT&T VoIP Order"). There, AT&T sought a declaration that its "phone-
to-phone" VoIP telephone services were exempt from access charges applicable to 
circuit-switched interexchange calls. AT&T VoIP Order. 1f1. The record reflected that 
AT&T provisioned the calls in question in the following manner: 

AT&T's specific service consists of a portion of its 
interexchange voice traffic routed over AT&T's Internet 
backbone, [fn] Customers using this service place and 
receive calls with the same telephones they use for all other 
circuit-switched calls. The initiating caller dials 1 plus the 
called party's number, just as in any other circuit-switched 
long distance call. These calls are routed over Feature 
Group D trunks, and AT&T pays originating interstate access 
charges to the calling party's LEC. [fn] Once the call gets to 
AT&T's network, AT&T routes it through a gateway where it 
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is converted to IP format, then AT&T transports the call over 
its Internet backbone. This is the only portion of the call that 
differs in any technical way from a traditional circuit-switched 
interexchange call, which AT&T would route over its circuit-
switched long distance network, [fn] To get the call to the 
called party's LEC, AT&T changes the traffic back from IP 
format and terminates the call to the LECs switch through 
local business lines, rather than through Feature Group D 
trunks, [fn] Therefore, AT&T does not pay terminating 
interstate access charges on these calls.[fn]. AT&T VoIP 
Order. 1f11 (footnotes omitted). 

The FCC rejected the notion that service thus provided was VoIP service or 
exempt from access charges, instead finding it to be telecommunications service. ]d.. 
1f12. In support of this finding, the FCC stated as follows: 

AT&T's specific service consists of a portion of its 
interexchange voice traffic routed over AT&T's Internet 
backbone, [fn] Customers using this service place and 
receive calls with the same telephones they use for all other 
circuit-switched calls. The initiating caller dials 1 plus the 
called party's number, just as in any other circuit-switched 
long distance call. These calls are routed over Feature 
Group D trunks, and AT&T pays originating Interstate access 
charges to the calling party's LEC. [fn] Once the call gets to 
AT&T's nehwork. AT&T routes it through a gateway where it 
is converted to IP format, then AT&T transports the call over 
its Internet backbone. This is the only portion of the call that 
differs in any technical way from a traditional circuit-switched 
interexchange call, which AT&T would route over its circuit-
switched long distance network, [fn] To get the call to the 
called party's LEC, AT&T changes the traffic back from IP 
format and terminates the call to the LECs switch through 
local business lines, rather than through Feature Group D 
trunks, [fn] Therefore, AT&T does not pay terminating 
interstate access charges on these calls, [fn]. ]d. (footnotes 
omitted). 
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The FCC determined that such services were, moreover, subject to intercarrier 
access charges, stating as follows: 

[W]e clarify that AT&T's specific service is subject to 
interstate access charges. End users place calls using the 
same method. 1+ dialing, that they use for calls on AT&T's 
circuit-switched long-distance network. Customers of 
AT&T's specific service receive no enhanced functionality by 
using the service. AT&T obtains the same circuit-switched 
interstate access for its specific service as obtained by other 
interexchange carriers, and, therefore, AT&T's specific 
service imposes the same burdens on the local exchange as 
do circuit-switched interexchange calls, [fn] It Is reasonable 
that AT&T pay the same interstate access charges as other 
interexchange carriers for the same termination of calls over 
the PSTN, pending resolution of these issues in the 
Intercan îer Compensation and IP-Enabled Services 
rulemaking proceedings, [fn]. Id., 1f15. 

Staff can discern little or no difference between the service provided by AT&T 
and the service provided by Global Illinois here. As noted, the evidence points to traffic 
delivered by Global Illinois to AT&T originating substantially on the PSTN. The traffic 
undergoes a protocol conversion, is transported on Global Illinois' network, and 
undergoes another protocol conversion before Global Illinois delivers it to AT&T. Global 
Ex. 1 at 13-14. In the Staffs opinion, therefore. Global Illinois is liable for applicable 
access charges. 

Finally, the FCC stated its high-level views on intercarrier compensation In its IP-
Enabled Services NPRM, where it stated that: 

As a policy matter, we believe that any service provider that 
sends traffic to the [public switched telephone network] 
should be subject to similar compensation obligations, 
irrespective of whether the traffic originates on the PSTN, on 
an IP network, or on a cable network. We maintain that the 
cost of the PSTN should be borne equitably among those 
that use it in similar ways. Notice of Proposed Rulemaking, 
H33. In the Matter of IP-Enabled Services. FCC No. 04-28; 

52 



08-0105 
Proposed Order 

WC Docket No. 04-36; 19 FCC Red 4863; 2004 FCC Lexis 
1252(Rel. March 10, 2004). 

Staff considers this assessment is important. Here, it notes, the FCC expresses 
the view that cost causers should pay the costs thus caused, regardless of the manner 
in which traffic is delivered. Global Illinois, and the whole family of Global entities, 
appear more averse to paying the costs and charges they incur and cause than any 
other corporate family with which Staff is familiar. Staff recommends that the 
Commission not countenance this, and find that Global Illinois is obliged to pay access 
charges with respect to at least a fair portion of the traffic in question. 

D. Commission Analysis and Conclusion. 

Once again, we observe Global to attempt to excuse Its refusal to pay local 
reciprocal compensation and intrastate access charges for traffic terminated by AT&T 
Illinois by raising the FCC's "ESP exemption." But. AT&T Illinois and Staff inform, and 
correctiy so, that this exemption does not shield Global from local reciprocal 
compensation and intrastate access charges any more than it shields Global from the 
transiting service charges it owes AT&T Illinois under the parties' ICA. 

Once again, Global causes a mismatch of fact to law by asserting that, since 
1983, the FCC has held that interstate access charges may not be applied to traffic that 
is delivered from ESPs. To be sure, there is no relevancy to that assertion where, as 
here, AT&T Illinois is not seeking recovery of any interstate access charges. In any 
event, it is well established on record, and to more than a reasonable degree of 
certainty, that the FCCs ESP exemption applies only to ESPs themselves, and is only 
an exemption from certain (i.e., originating) "interstate access charges." As such, the 
ESP exemption has no application to the charges at issue here, which are all intrastate 
charges (i.e., local reciprocal compensation and intrastate access charges, as well as 
the transiting charges that we addressed above), and, not interstate access charges. 
Even more to the point, the FCCs exemption does not apply "to traffic that is delivered 
from ESPs." Rather, it applies to ESPs themselves, exempting ESPs from certain 
interstate access charges. Global is a carrier, not an ESP, and hence the ESP 
exemption does not apply to Global, even if the customers of Global's affiliates (and 
Global itself has no customers) were in fact ESPs. Thus, the ESP exemption offers 
Global no relief. 

We observe Global to assert that, the FCC also has exempted IP-enabled traffic 
delivered to the PSTN from access charges, but there is nothing specific on which 
Global can rely on for this proposition. Nothing on record shows the FCC to have ever 
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held that IP-enabled traffic or enhanced service traffic delivered to the PSTN is exempt 
from access charges (or local reciprocal compensation or other charges). The only 
authority Global does cite in support of its assertion is the FCC's Vonage Order. In that 
federal Order, however, the FCC says nothing about access charges either on the 
pages Global cites or anywhere else. To be sure, the term "access charges" does not 
even appear in the Vonage Order and for good reason. The FCC was addressing its 
authority to preempt state regulation (including regulation of rates) for services that have 
both interstate and Intrastate aspects in the situation where separating the service into 
interstate and intrastate communications is impossible or impractical. Neither that 
situation nor the FCC's holding in the matter have anything to do with the issues in the 
case. There is no proposal from AT&T Illinois or any other party to have the 
Commission regulate the rates charged by Vonage or any of the purported "ESP" 
customers of Global's affiliates for any IP-enabled or enhanced services they may 
provide to subscribers. AT&T Illinois here seeks compensation from another carrier -
Global - for terminating traffic delivered by Global. The Vonage Order says nothing 
about compensation between carriers for terminating traffic, including IP-enabled or 
enhanced services traffic. 

To be sure, the greater bulk of Global's arguments are confusing and geared to 
expounding on the FCCs purported exclusive jurisdiction over interstate "IP-enabled" 
services. These arguments never get to the point at hand. For its part, AT&T Illinois 
explains that Global's jurisdictional discussion is wholly irrelevant because neither 
Global nor its afflliates provide VoIP or other IP services to subscribers, including 
services that enable those subscribers to make or originate calls in an IP format. In 
fact. Global has no customers at all, and its affiliates (Global NAPs, Inc. and Global 
NAPs Networks, Inc.) likewise have no end-user subscribers. Neither Global nor its 
afflliates provide, either through tariffs or contracts, IP-based services to subscribers 
that enable those subscribers to make IP-based calls. In short, we are told, Global is 
not Vonage, and does not offer subscribers any of the IP-based services that Vonage 
and other VoIP service providers offer. 

In this regard, the Commission believes it necessary to address Global's claim 
that all of the traffic it delivers to AT&T Illinois is VoIP traffic. As we consider this claim, 
the Commission sees nothing to support Global's assertion other than a certain 
confidential document. But, the record shows that Staff has no confidence in Global's 
evidence. Indeed, both Staff and AT&T Illinois have persuasively challenged that 
evidence on several grounds. On the record as a whole as well on the specifics of the 
challenges to Global's evidence, the Commission is not convinced that these 
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documents show what Global intends for It to show. In other words, the evidence is 
incomplete for that proposition and raises far more questions than it answers. As such, 
Commission is persuaded to give it minimal weight. 

In the end, this Commission concludes that it is in no way intruding on FCC 
matters or anything else outside its jurisdiction. Our role here Is only to interpret and 
enforce ICAs. In this instance, AT&T Illinois asks nothing more than to have the 
Commission to Interpret and enforce AT&T Illinois' ICA with Global, including the 
provisions of the ICA requiring Global to pay for certain services (such as the 
termination of local and IntraLATA toll traffic). This is a serious matter because 
provisions in the ICA are not to be considered lightly either by the parties or this 
Commission. 

What is at issue is the compensation that applies under the parties ICA to the 
traffic delivered by Global to AT&T Illinois for termination. And, we do not observe 
Global to directiy challenge the ICA language that specifies how the parties are to 
determine what compensation applies. To be specific, the terms in the parties' ICA 
contemplates that the parties will use the Calling Party Numbers of the trafllc, i.e., the 
parties will look at the telephone numbers, to determine whether, for compensation 
purposes, the traffic is local (so that local reciprocal compensation charges apply), 
intraLATA toll (so that intrastate access charges apply), or interstate (so that interstate 
access charges apply). See ICA, App. Reclp. Comp. §§ 4.2, 4.4. According to the 
telephone numbers, much of the traffic that Global handed off to AT&T Illinois and that 
AT&T Illinois terminated for Global was local traffic, and much was intraLATA toll traffic. 
Thus, under the ICA, AT&T Illinois is entitied to charge local reciprocal compensation 
and tariffed intrastate access charges for terminating this traffic. Global has not shown 
why It should be released from the terms of the parties' agreement. Notably too, Global 
has not challenged the particulars or amounts of AT&T Illinois actual billings. It has 
simply not paid them. 

In further but related respects, we observe that the FCC, and the courts have 
consistently been attentive to, and upheld the sanctity of contract as written. For 
example, In its first ISP compensation order, the FCC concluded that ISP-bound traffic 
is largely interstate." yet, noted that where parties have agreed to include this traffic 
within their section 251 and 252 interconnection agreements, they are bound by those 
agreements, as interpreted and enforced by the state commissions. ISP Compensation 
Order, If 23. If 22. Similarly, upon remand from the D.C. Circuit Court, the FCC again 
concluded in the ISP Remand Order that "ISP traffic is properly classified as Interstate" 
and is thus subject to regulation by the FCC, and the FCC proceeded to promulgate a 
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new compensation regime for dial-up ISP traffic. ISP Remand Order, If 53. 
Nevertheless, the FCC once again acknowledged that its new compensation regime for 
this species of enhanced services traffic "does not alter existing contractual obligations." 
Id. If 82. In the opinion of Verizon California, 462 F.3d at 1151 (the court concluded that 
because "[pjarties who enter into a voluntary interconnection agreement need not 
conform to the requirements of the Act," where parties entered into a "private agreement 
imposing reciprocal compensation on ISP-bound traffic above the FCC's mandated rate 
caps [in the ISP Remand Order\ . . . that agreement would be binding on the parties 
regardless of the ISP Remand Ordet"), The lesson gleamed from all these 
pronouncements is that If ICAs survive through FCC regulatory regime changes, they 
most certainly survive changes in business plans. 

On all the evidence of record and in full consideration of the arguments, the 
Commission finds that Global Illinois is in violation of the parties' ICA and AT&T Illinois' 
intrastate tariff for failing to pay reciprocal compensation and intrastate access charge. 
Global is directed to Immediately pay AT&T Illinois the charges owing current to the 
date of this Order and within 5 days thereof. 

IV. WHETHER THE COMMISSION SHOULD REVOKE GLOBAL'S 
CERTIFICATES OF SERVICE AUTHORITY. 

Section 13-403 of the Public Utilities Act ("Act") provides, in relevant part, that the 
Commission shall approve an application for a Certificate of Interexchange Service 
Authority only upon a showing that the applicant "possesses sufficient technical, 
financial and managerial resources and abilities" to provide interexchange 
telecommunications service. The same standards appear in Section 13-405 of the Act 
where the Commission is to approve an application for a Certificate of Exchange 
Service Authority only upon a showing that the applicant possesses sufficient technical, 
financial, and managerial resources and abilities to provide local exchange 
telecommunications service. 220 ILCS 5/13-405. Finally, the directives and the 
standards for approval in Section 13-404 are the same. 220 ILCS 5/13-404. 

On October 24, 2001, the Commission granted Global certificates to provide 
facilities-based local exchange service, resold service, and interexchange service. 
Order. Docket 01-0445 (Oct. 24. 2001) ("Certification Order"). This certification was 
granted pursuant to Sections 13-403, 13-404 and 13-405 of the Act. 
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A. AT&T Illinois' Position. 

AT&T Illinois takes the position that the Commission should revisit its certification 
of Global because it is apparent that it no longer possesses sufficient technical, financial 
and managerial resources and abilities" to provide such services. 220 ILCS 5/13-403, 
13-404, & 13-405. According to AT&T Illinois, it is undisputed that Global has no 
assets; it is undisputed that Global has no employees; it is undisputed that Global has 
no network or other equipment to provide communications services; and. it Is 
undisputed that Global has no revenues or customers. On this evidence, AT&T Illinois 
argues. Global lacks the financial and technical resources necessary to provide services 
in Illinois. 

Being devoid of assets, equipment, employees, or revenues, indicates to AT&T 
Illinois that Global has no ability to provide the services for which it obtained 
certification, or to provide the sen/ices described in the tariff it filed with the 
Commission. As importantly to AT&T Illinois, it does not have the financial and 
technical resources necessary to satisfy any of its obligations as a certificated carrier In 
Illinois, Including obligations it incurs to other Illinois carriers with whom it exchanges 
traffic. 

In the application process, AT&T Illinois notes, Global made a number of 
representations to the Commission, including representations that it intended to provide 
facilities-based and/or resale services in Illinois, that it utilizes its own equipment and/or 
facilities, that it would bill directly for its services, that it intended to hire employees, and 
that it proposed to offer local data and point to point services throughout the state. As it 
turned out, AT&T Illinois asserts, none of these representations were true. Instead, 
Global was created as a mere "paper company" with no assets, income, customers, 
employees, or operations. 

Contrary to their representations to the Commission, AT&T Illinois avers, Global's 
managers never intended for Global to have actual operations in Illinois or to stand on 
its own feet as a viable carrier in Illinois. Rather, the sole purpose of the creation and 
certification of "Global NAPs Illinois" appears to have been to defraud creditors and the 
Commission, and shield any revenues and assets associated with providing service in 
Illinois from legitimate creditors like AT&T Illinois. AT&T Illinois maintains that Global 
was created to obtain from this Commission certificates to provide telecommunications 
services in Illinois, and thereafter enter into the arrangements with other 
telecommunications carriers, including the ICA with AT&T Illinois, necessary to provide 
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service in Illinois. The customers and revenues associated with these operations, 
however, were assigned to different Global NAPs entities, such that Global has always 
remained as "assetless" shell. 

In addition, AT&T Illinois argues, Global has conspired to allow its afflliates to 
provide service in Illinois without obtaining certificates from the Commission, and hence 
to avoid the Commission's regulatory oversight and authority. Global's affiliate Global 
NAPs, Inc. ("Global NAPs") entered Into contracts with customers to terminate traffic in 
Illinois (and other states), and later purportedly assigned those contracts to yet another 
affiliate, Global NAPs Networi<s, Inc. Further, Global NAPs purportedly owned much of 
the Global NAPs organization's network, but that network is now purportedly owned and 
operated by Global NAPs Networks, including in Illinois. To be sure, AT&T Illinois 
points out, neither Global NAPs nor Global NAPs Networks are certificated in Illinois. 
This misuse of Global's certification by other, non-certificated entities to offer and 
provide service in Illinois, AT&T Illinois contends, further confirms Global's lack of 
appropriate managerial resources and abilities. 

AT&T Illinois further asserts that Global violated the conditions imposed by the 
Commission when it granted Global's certificates. It points out that Global requested a 
waiver from the requirement to maintain Its accounting records in accordance with the 
USOA, claiming that by using Generally Accepted Accounting Principles (GAAP) 
instead "the Commission will be able to obtain any Information necessary to evaluate 
the Applicant's performance," and it claimed that its accounting system would "provide 
an equivalent portrayal of operating results and financial conditions as the USOA." 
AT&T Ex. 1.0 at 35 (quoting portions of Global's application papers). AT&T Illinois 
notes that the Commission granted this waiver request, but ordered Global to "establish 
books of account such that revenues from its telecommunications services . . . are 
segregated from the revenues derived from other business activities not regulated by 
the Commission," and to "maintain its accounting records in accordance with Generally 
Accepted Accounting Principles and at a level of detail substantially similar to the 
accounting system which it currently uses pursuant to its Chart of Accounts." 
Certification Order at 3, 5. But, AT&T Illinois contends, Global has never kept such 
records. In AT&T Illinois' view, given that its representations to the Commission were 
false, Global stands in violation of the express conditions of its certification. 

AT&T Illinois points out that the activities of Global's affiliates in other states (also 
owned by Ferrous Miner and operated under the direction of Ferrous Miner's sole 
owner, Frank Gangi), reveal a lack of appropriate managerial resources and abilities. In 
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this regard, AT&T Illinois informs that Global's California affiliate (Global NAPs 
California, Inc., or "Global California") recently lost its certification to provide service in 
California, and the California commission ordered other local carriers in Califomia to 
cease exchanging traffic with it. That proceeding arose where Global California, like 
Global Illinois here, had refused to pay other carriers for terminating traffic In California, 
while its affiliates reaped revenues. The California commission found Global California 
liable to Cox Communications for about $1 million in intrastate access charges for 
terminating intraLATA toll traffic, and revoked Global California's certification when 
Global California violated the commission's order to pay Cox. 

More recently, AT&T Illinois points out, the California commission found Global 
California liable to AT&T California for nearly $19 million in unpaid local reciprocal 
compensation, transiting, and intraLATA toll charges, not including any late payment or 
interest charges. See Pacific Bell/Global California Order at 1. Yet Global California 
purported to have about $100 to its name, with no liquid assets, offices, or real or 
personal property in California. AT&T Ex. 1.0 (Pellerin Direct) at 47. That Is, Global 
California was structured by its managers just like Global here - as an empty shell 
without any assets to pay any creditors in connection with the provision of certificated 
services. 

A similar story recentiy played out in Connecticut, according to AT&T Illinois, 
where Southern New England Telephone ("SNET") sued the certificated Global affiliate 
in that state, i.e.. Global NAPs. to recover more than $5 million in unpaid tariff charges. 
After the federal court awarded SNET a prejudgment remedy of $5.25 million, Global 
NAPs (the entity that Global claims here to "guarantee" Global's financial obligations) 
purported to have virtually no assets, virtually no network equipment, and no customers, 
because it had transferred its equipment and customer contracts - without 
compensation - to Global NAPs Networks. See AT&T Ex. 1.1 at 36-37, 48-51. When 
SNET attempted to pursue discovery of the financial and accounting records of Global 
NAPs, and its affiliated co-defendants, including the parent company Ferrous Miner, it 
was determined that these entities concealed and destroyed records, and lied to both 
SNET and the federal court. This behavior, AT&T Illinois observe, lead the court to 
Impose the ultimate sanction of a default judgment against Global NAPs and its 
affiliated co-defendants. Id. In AT&T Illinois' view, the conduct of Global NAPs. Ferrous 
Miner, and their affiliated co-defendants in the Connecticut case, is a clear evidence of 
a lack of appropriate managerial resources and abilities. 
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AT&T Illinois notes Global to have pointed out in testimony that, in granting 
Global the certificates it requested, the Commission relied upon a financial guarantee 
provided to Global by its affiliate Global NAPs. GNAPs Ex, 1.0 at 27. And, in 
connection with that guarantee, Global provided a Global NAPs "financial statement" 
showing millions in revenues and more millions in assets. AT&T Ex. 1.1 at 37. AT&T 
Illinois contends, however, that this financial guarantee, and those revenues and assets, 
are illusory. According to AT&T Illinois, when Global NAPs itself became the target of 
creditors, all those revenues and assets were shuffled to yet other affiliates, to the point 
that Global NAPs has stated it is unable to pay the judgment entered against It by the 
Connecticut court. Thus, AT&T Illinois contends. Global NAPs' "guarantee" of Global's 
obligations here, is worth nothing. 

Even before the Connecticut district court's entry of default judgment against 
Global NAPs and its co-defendants, AT&T Illinois points out, Global NAPs represented 
to a federal court in Massachusetts (in litigation with Verizon New England for Global 
NAPs' non-payment of more than $70 million in charges due to Verizon New England) 
that it lacked the financial resources to post a cash bond to cover its potential 
obligations to Verizon New England pending the filing of an interiocutory appeal in that 
case. In connection with Global NAPs' request that the Massachusetts district court not 
dissolve a temporary Injunction previously entered against Verizon New England, 
pending Global NAPs' interiocutory appeal, Verizon New England had proposed that the 
Court require Global NAPs to post a $55 million cash bond as additional security; Global 
NAPs had proposed a non-cash assignment of approximately $16 million in debt that 
Global NAPs asserted it was owed by Verizon (but which Verizon New England pointed 
out was more than offset by the amounts Global NAPs owed Verizon New England). 

In its filings with the Massachusetts district court, Global NAPs represented that 
the "combined Global entities" had "accumulated a deficit in excess of $1 million" in the 
first nine months of 2005. AT&T Illinois Exhibit B. The Massachusetts district court 
ultimately agreed with Global NAPs' request that Global NAPs only be required to 
assign its alleged "Verizon debt" (in the amount of $15 million) as additional security for 
the court not dissolving its temporary injunction pending Global NAPs' interiocutory 
appeal. AT&T Illinois Exhibit C. Moreover, when the district court had eariier required 
Global NAPs to post $1 million in security in June 2005 in connection with the court's 
issuance of a temporary injunction against Verizon New England (AT&T Illinois Ex. D), 
Global NAPs purportedly financed that security by obtaining a $1 million "loan" from its 
affiliate Chesapeake Investment Services, Inc. ("Chesapeake"), another wholly-owned 
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subsidiary of Ferrous Miner, which loan Global NAPs has never repaid. In exchange for 
this "loan," Global NAPs purportedly gave Chesapeake a lien on all of Global NAPs' 
assets, whether existing or thereafter acquired, which lien Chesapeake recorded 
through the filing in Massachusetts of an UCC-1 financing statements. AT&T Ex. E 
When Global NAPs lost its interlocutory appeal, the temporary injunction was dissolved 
and both the $1 million cash bond and the $15 million assigned "Verizon debt" were 
awarded to Verizon New England. AT&T Ex. F. 

AT&T Illinois makes one last point. It asserts that Global's lack of appropriate 
financial, technical, and managerial resources and abilities harms Illinois carriers and 
consumers. By operating Global as a shell company, AT&T Illinois argues, Global's 
managers are attempting to enjoy a free ride on AT&T Illinois' public switched networi<, 
while shielding their revenues from creditors. While AT&T Illinois (and ultimately Its 
customers) is thus forced to subsidize Global's "business" in Illinois, other CLECs and 
carriers pay for the services they receive from AT&T Illinois. As a result, AT&T Illinois 
contends, Global's managers obtain an unfair and inappropriate competitive advantage 
over other carriers, distort the market and harm competition. 

For these reasons, AT&T Illinois asks the Commission to conclude that Global 
does not "possess sufficient technical, financial and managerial resources and abilities" 
to provide the services for which it is certificated (220 ILCS 5/13-403, 13-404, & 13-
405), and, on this basis, revoke Global's certificates. 

B. Global's Response. 

As part of its effort to collect the charges that it Is claiming in this proceeding, 
Global maintains that AT&T Illinois has raised the totally in-elevant issue of Global's 
fitness to continue to provide telecommunications service in Illinois. According to Global, 
AT&T's claim in this regard is an inappropriate collection mechanism in what is 
essentially a billing dispute. Global views AT&T's request to be nothing more than a 
strong-arm tactic to eliminate Global as a competitive threat. Contrary to AT&T's 
claims, Global has met and continues to meet the technical, managerial and financial 
requirements set forth In the Illinois Public Utilities Act. 

Global considers it is entirely inappropriate for the incumbent local exchange 
carrier to attempt to have the Commission revoke the certificate of one of its competitors 
in the context of a billing dispute. It was noted by Global witness Scheltema, Global 
asserts, that this case is a business dispute over the nature of the responsibilities of 
each of the parties to an interconnection agreement approved by this Commission. He 
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concluded that the remedies available to each of the parties should be those available 
to any dispute based on an interconnection agreement and not involve attacks on each 
other's certificates to provide telecommunications service. To be sure, Global argues. 
AT&T Illinois is a competitor of Global. As a general matter, Global maintains that this 
Commission should be hesitant in allowing an incumbent local exchange carrier to 
challenge the certificates of its competitors. 

Substantively, Global asserts that the facts at hand do not justify the relief 
requested by AT&T Illinois. At the outset, it points out that none of the 
judgments or claims cited by AT&T Illinois and that are against Global have been 
directed against Global Illinois. All of those cases, Global notes, are in other states. 
This proceeding is the only case in Illinois that has involved Global. So too. Global 
argues, no Illinois customer has ever complained about the service they receive, or 
charges that they pay to Global. Moreover. Global explains that all of the complaints in 
other jurisdictions that have been identified by AT&T Illinois are all billing disputes 
raising the same issue before this Commission, i.e., the attempt by AT&T affiliates and 
other incumbent local exchange carriers to impose charges on Global that the FCC has 
determined are not allowable. 

So too, Global takes issue with AT&T Illinois' argument that, Global's corporate 
structure impacts its ability to maintain financial viability. It points out that there was a 
guarantee provided to Global Illinois, Inc. by Global NAPs Inc. and it states that: 
"Please be advised that Global NAPs. Inc. will guarantee all obligations of Global NAPs 
Illinois, Inc. until such time as Global NAPs Illinois is financially able to meet Its own 
obligations." This guarantee was sufficient when submitted to the Commission to obtain 
certification, Global argues, and it remains sufficient today. 

According to Global, AT&T has not shown how the Global coiporate structure 
has affected its technical or managerial ability. Global believes it telling that there have 
been no complaints against Global for either technical failures or managerial failures. 

Global observes Staff witness Hoagg to expresses concern with Global having 
provided information in its certificate proceeding about plans for financing, staffing and 
technology, that he finds to be no longer accurate. These concerns. Global asserts, 
should not lead to the revocation of Global's certificates. Global asserts that changes to 
its business plan, from the time it received its certificates, is hardly unique In the 
telecommunications industry. According to Global, those carriers who did not alter their 
plans are, generally speaking, defunct, e.g., WorldCom and other CLECs. On the other 
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hand, Global asserts, the carriers that have survived since they obtained their 
certificates are those that modified their business plans in the face of those changes. 

Global questions whether this Commission is really interested in bringing in each 
of the certificated carriers in this state and determining if they are operating exactiy as 
they said they would when they first obtained their certificates. In Global's view, the 
inquiry should not be whether a carrier has modified the style of its business following 
certification but whether a carrier Is currentiy providing service to their customers in a 
manner that shows technical and managerial competence and financial viability. And, in 
Global's view, to the extent that carriers are still operating, it is a testament to their 
financial depth, their management and their technical expertise. 

Global notes its witness Scheltema to have explained how the changes in 
Global's business plan have been justified and have resulted in a company that is 
providing service to its customers with an efficient, streamlined network. For example, 
he testified that Global had a switch technician in Illinois for extended periods but found 
it uneconomical to have a full-time dedicated employee given the level of business It 
had garnered. Instead, technical and managerial assistance is provided through 
Global's affiliated companies, such as legal and administrative from Global NAPs, inc. 
and physical and technical support through Global NAPs Networks, Inc. Global points 
out Mr. Scheltema's testimony stating that many telecommunications carriers use a 
corporate stmcture such as Global's, and that Global's corporate structure was modeled 
after Verizon's corporate structure. There were business considerations.Global avers, 
that effectively precluded it from making additional investments that would imperil its 
financial condition. According to Global, this course of action proved to be prudent 
given the number of bankruptcies in the telecommunications industry. Additionally, 
Global contends that technology has changed since it first obtained its certificate. This 
increasingly efficient technology, it argues, has reduced need for the facilities Global 
had first envisioned. 

With respect to Staff witness Hoagg's concern about Global's lack of customers, 
Mr. Scheltema explained that Global's customers are enhanced service providers with 
nomadic VoIP customers. He testified that a particular customer of any jurisdiction may 
be within Illinois or an Illinois customer may be elsewhere at any given time. When 
viewed strictly in the light of a traditional PSTN regime, Global may or may not have 
customers within Illinois, Mr. Scheltema observed, but it is more likely that they serve 
affiliates' customers through facilities In Illinois, hence the traffic being exchanged. 
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In sum, Global argues, the record shows no threat to the safety of Illinois' citizens 
or even to the loss of their dial tone. Few, if any of the currently certified carriers In 
Illinois are providing service exactiy as they planned when they first obtained their 
certificates of service. According to Global, this Commission should only consider 
examining the fitness of a carrier when there is evidence of failures of management, 
technology or financial viability. In other words, Global believes that the Commission 
should not be in the business of micro-managing what few competitive carriers remain. 
There are no management, technological or financial viability concems here, Global 
avers, as this is a billing dispute and nothing more. 

C. Staffs Position. 

As a matter of statutory law. Staff asserts, a certificated carrier in Illinois must 
show and maintain sufficient technical, financial and managerial resources and abilities 
to provide any services it seeks to provide. In Staffs view, Global Illinois very cleariy no 
longer possesses adequate financial or managerial resources and abilities to provide 
service in Illinois and these three competencies are not severable. 

Financial resources and abilities 

There is no dispute. Staff points out, but that Global Illinois has no employees or 
assets other than its Certificate of Sen/ice Authority. In Its Application for Certificate of 
Service Authority, and associated filings, Staff notes Global Illinois to have asserted that 
It intended to invest the sum of $100,100 in telecommunications facilities within Illinois. 
Global Illinois further produced a pro forma balance sheet showing $1 million in 
investment in Illinois. Further, Global Illinois stated in support of its Application that it 
intended to hire bwo employees in Illinois. Id. at 9-11. It is undisputed. Staff says, that 
Global Illinois currently has no assets (save, perhaps, a de minimus bank account) and 
no employees, In Illinois or elsewhere. 

Staff observes Global Illinois to claim that it nonetheless possesses financial 
resources and abilities sufficient to justify retention of its certificate, as a result of and 
through its affiliate, Global NAPS, Inc. And, Global Illinois states that, since Global 
NAPs, Inc., possesses adequate financial resources and abilities, and guarantees 
Global Illinois' obligations, the Commission has no basis for concern regarding Global 
Illinois' financial resources and abilities. Staff urges the Commission to reject this 
contention. 
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It is true, Staff observes, that the Commission granted Global Illinois a Certificate 
of Service Authority based, in part, upon a July 27, 2001 statement by Global NAPs, 
Inc. and offered as a late-filed exhibit in Docket 01-0445, setting out that, "Global NAPs, 
Inc. will guarantee all obligations of [Global Illinois] until such time as [Global Illinois] is 
financially able to meet its own obligations." Global Illinois Ex. 1.0. Sched. JS-5. By way 
of demonstrating that it was able to satisfy Global Illinois' obligations. Staff explains that 
Global NAPs submitted, along with the guarantee, a document, "prepared exclusively 
for the Illinois Commerce Commission," which purported to "summarize the financial 
performance and condition of Global NAPs, Inc. as of September 30, 2000." Id. 
According to Staff, this "confidential" financial summary purported to show a certain 
approximate net profit and a certain approximate net worth. In this proceeding Staff 
understands Global Illinois to states that, in light of the fact that it has no customers or 
revenues, this guarantee remains in effect. Global Illinois Ex. 1.0 at 27. Accordingly and 
as Global Illinois concedes, Staff believes it appropriate to evaluate Global Illinois' 
financial resources and abilities with reference to Global NAPs, Inc.'s financial 
resources and abilities. 

As an Initial matter. Staff observes, even if Global NAPs were financially robust 
(and, as will be seen, it is not) the task of assessing Global NAPs' financial position is 
near impossible. This is so. Staff explains, because Global NAPs. based on its own 
representation, lacks a great many of the financial records necessary to show its 
financial state, Tr. at 237-38. Specifically. Staff points the Commission to a litigation in 
Connecticut, i.e., Southern New England Telephone Co. v. Global Naps, Inc., where a 
U.S. District Court ordered Global NAPs to produce its corporate books. Including but 
not limited to "'balance sheets, cash statements, registers, journals, ledgers' in 'the form 
in which the records.are kept," [and]... other financial documents that may have had to 
be gathered from third parties." AT&T Ex. 1.1, Sched. PHP-27 at 7. Staff observes that 
Global NAPs failed or refused to make any such production, claiming that responsive 
documents were in possession of third-party accountants and bookkeepers, who 
refused to turn the said documents over to it. Id. The court later found these assertions 
to be "lie[s] intended to delay the production of financial records[.]" Id. 

After Global NAPs' misrepresentations were, in the court's words, "exposed". Id. 
at 5-6, Staff notes that Global NAPs claimed the records had been destroyed when a 
third-party bookkeeper's computer either "crashed", or was otherwise accidentally 
destroyed. Id. at 7-8. According to Staff, the Court viewed this contention as entirely 
false and completely risible. Id. at 18-22, especially since another computer's hard 
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drive, which was subsequently recovered, proved to have been permanently erased 
using two data-wiping programs several days before Global NAPs would have been 
required to turn over the infonnation on it. Id. at 9-10. The Court found that Global NAPs 
had destroyed financial documents in bad faith rather than produce them. Id. at 18, 20. 

What this means to the Commission, Staff asserts, is that even in the light most 
favorable to Global NAPs and Global Illinois, Global NAPs has no present ability to 
make a showing regarding its current financial state. Whether one chooses to believe 
that the records in question were accidentally destroyed, as Global NAPs argued, or 
that Global NAPs intentionally destroyed them, as the U.S. District Court found, they 
simply do not exist. As such, Staff argues, the Commission will be without an objective 
basis at this point in time for determining whether Global NAPs can satisfy Global 
Illinois' obligations. 

At hearing, Staff observes Global Illinois witness Scheltema to have reiterated 
the untenable and incredible position that Global NAP's financial information is not 
relevant to this proceeding. He did so. Staff argues, despite Global Illinois' admitted 
total reliance upon Global NAPs to guarantee its financial obligations. Staff offers a 
portion of that questioning, to wit: 

Q: So if I could just summarize your testimony, in one 
respect it is your testimony here today and it is Global NAPs-
lllinois' position, and presumably Global NAPs, inc.'s 
position, that notwithstanding the requirement that 
telecommunications carriers have sufficient financial, and 
managerial resources, and abilities, and notwithstanding the 
fact that Global-Illinois relies for all of Its financial resources 
and abilities on Global NAPs, Inc. ~ Global NAPs, Inc.'s 
financial information is not relevant to this proceeding? 

A: Yes, with explanation. Global NAPs currently provide 
service. It has zero registered complaints at the Commission 
and, obviously, has financial and managerial capabilities to 
do so over a number of years without any complaints 
reported. Tr. at 244 

In Staffs view, the Commission should not countenance such an evasion. The 
Public Utilities Act requires that an applicant demonstrate it has sufficient financial 
resources and abilities as a condition for certification. Staff believes that subsequent to 
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certification, where - as here - the financial soundness of a telecommunications 
provider operating in Illinois is under serious question, the Commission can and must 
require a demonstration of adequate financial resources and capabilities. And, in Staffs 
view, a failure to provide such demonstration is grounds for revocation of an existing 
certificate. Here, Global Illinois declines and/or is unable to provide such a 
demonstration for its purported financial guarantor - Global NAPs. This fact alone, Staff 
asserts, is sufficient grounds for the Commission to revoke the operating certificate 
currently held by Global Illinois. 

This record. Staff asserts, contains evidence of Global NAPs' financial state, and 
it is not such as would afford the Commission much confidence that Global NAPs has 
any ability to meet its own obligations, much less those of Global Illinois. For example. 
Staff points out, Global NAPs owes - jointly and severally - a judgment debt to the 
Southern New England Telephone Company in the amount of approximately $5.9 
million. And, Global NAPs has asserted, in affidavits attached to a motion to stay 
execution of the judgment in question, that it lacks sufficient assets to obtain an appeal 
bond. So too. Staff notes, the Georgia Public Service Commission ("GPSC") has found 
Global NAPs liable for an unliquidated sum of to a number of independent telephone 
companies in that state, based upon unpaid intrastate access charges which the GPSC 
found to be due and owing. This is not even the full extent of Global NAPs, Inc.'s 
liabilities. Staff observes. In Global NAPs. Inc. v. Verizon New England. 2006 U.S. Dist. 
Lexis 65458 (D. Mass. 2006), a U.S. District Court found Global NAPs, Inc., liable in 
damages to Verizon New England for an unliquidated amount, based on claims similar 
to those advanced by AT&T here, and determined that Verizon New England had made 
a showing entitiing it to a prejudgment attachment of $70 million, subject to calculation 
of Verizon's actual damages. Id. at 22-24. 

According to Staff, Global affiliates have fared no better. For example, Staff notes 
that the California Public Utilities Commission ("CPUC") has entered judgment against 
Global NAPs California, Inc. ("Global California") in the amount of $985,439.38 in favor 
of Cox California Telecom, LLC. Further, on September 22, 2008, the CPUC entered 
judgment against Global California in the amounts of $18,589,494.17, in favor of the 
Pacifica Bell Telephone Company. Modified Presiding Officer's Decision Finding Global 
Naps California in Breach of Interconnection Agreement at 18 (Decision No. 08-29-07), 
Pacific Bell Telephone Company, d/b/a AT&T California v. Global NAPs California. Inc.. 
CPUC Docket No. 07-11-018 (September 22, 2008). Staff notes that Global California. 
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like Global Illinois here, has no assets. Notably, Staff observes, the CPUC has directed 
other carriers to cease exchanging traffic with Global California. 

While Global NAPs has not undertaken to guarantee Global California's 
obligations - which, as noted, now exceed $19 million In judgment debt alone, Staff 
does not believe that judgment creditors will not seek recourse against Global NAPs. In 
California, as in Illinois, creditors with a judgment against an insolvent corporation can 
seek recourse against its shareholders on a "piercing the corporate veil" theory. One of 
the factors that courts have used to determine whether piercing the corporate veil is 
appropriate, i.e., whether recognition of the corporate limitation of personal liability of 
shareholders would be unjust, is whether the corporation totally lacks assets or capital. 
Global California clearly has no assets of any sort, so that entities holding judgments 
against Global California may well seek recourse against Its shareholders and affiliates, 
including Global NAPs. Further. Staff notes that the Global entities, while they allegedly 
supply various services and resources to one another, appear not to reduce 
agreements to provide such services and resources to writing. Tr. at 228-29. In any 
case, Global California, and by extension, the other Global affiliates, are effectively 
prohibited from doing business in the nation's most populous state, and that cannot give 
the Commission confidence in Global NAPs' ongoing solvency, or that of any of the 
Global entities, which in Staffs view, appear to be Inter-related to the point of being 
indistinguishable. 

In sum, Staff points out, Global NAPs currently owes a great deal of money 
(millions of dollars in judgment debt alone), to a number of entities, and its 
representatives have attested to the fact that it lack assets even sufficient to obtain an 
appeal bond such as would enable it to stay enforcement of one of those obligations. 
The Global affiliates owe millions more, and are without assets. This shows that Global 
NAPs is thus unable to satisfy its own obligations, much less those of Global Illinois. 
Since Global Illinois is likewise unable to satisfy its own obligations. Staff recommends 
that the Commission conclude that it lacks financial resources and abilities sufficient to 
hold a Certificate of Service Authority. 

Managerial resources and abilities 

Staff sees Global Illinois to contend that it possesses adequate managerial 
resources and abilities to maintain its Certificate of Service Authority. In particular, it 
claims to obtain such managerial and administrative resources as it requires, from Its 
affiliates Global NAPs, Inc. and Global Realty. 
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As Global Illinois has no employees, Staff understands that It must necessarily 
rely upon its affiliates for managerial and administrative support. Again, Global Illinois 
relies in part on Global NAPs for such support, so that, notwithstanding Global NAPs 
protestations to the contrary, a review of Global NAPs' managerial abilities is warranted. 

Staff notes that Global NAPs has experienced, in the past, a great difficulty - to 
put it charitably) producing documents pursuant to court orders, obeying court orders, 
and making truthful representations to courts generally. Staff maintains that a more 
detailed review of the matter is warranted, and thus, begins its account. 

Staff points out the U.S. District Court for the District of Connecticut noted in its 
Second Amended Ruling Re: Plaintiff's Redacted Motion for Default Judgment, 
Plaintiffs Motion for Default Judgment, and Defendant's Motion to Modify the Court's 
October 19, 2007 Order in Southern New England Telephone Co v. Global NAPs, Inc., 
et al, 3:04 - cv - 2075, 2008 U.S. Dist. Lexis 49061 (D. Conn. July 1, 2008), Global 
NAPs has been singularly dishonest in its dealing with that court. The court observed 
that, on May 5, 2006, and again on May 26, 2006, it ordered Global NAPs to produce 
certain financial documents to the Southern New England Telephone Company 
(hereafter "SNET"). AT&T Ex. 1.0, PHP-27 at 3; 2008 U.S. Dist. Lexis 49061 at 5. 
Global failed to do so. whereupon the court found that "Global [NAPs] had failed to 
'comply to date in any acceptable manner.'" jd. The court ordered Global NAPs to 
produce an employee for deposition, and to produce the financial records in question at 
the deposition. Id.; 2008 U.S. Dist. Lexis 49061 at 5-6. Global NAPs produced its 
treasurer, Richard Gangi, for this deposition. Id.; 2008 U.S. Dist. Lexis 49061 at 6. Mr. 
Gangi testified that he had brought no records with him, that he had "never seen" a 
financial statement for any Global entity, and that the only financial statement that was 
prepared was that of corporate parent Ferrous Miner. Id. Likewise, Mr. Gangi testified, 
and Global NAPs thereafter stated, that Global NAPs was unable to obtain general 
ledgers and tax records from third-party bookkeeping services and accountants, despite 
having specifically requested them. Id. at 4; 2008 U.S. Dist. Lexis 49061 at 7-8. 

The court found that these statements were all "patentiy untrue", in light of Mr. 
Gangi's prior identification of financial statements at a deposition in different litigation. 
Id., and n.2. The court determined that Global NAPs's failure or refusal to produce 
financial documents was a "clear" violation of the court's order, in light of Mr. Gangi's 
"demonstrably false" statements regarding their nonexistence. ]d. at 4; 2008 U.S. Dist. 
Lexis 49061 at 8. The court further found that Global NAPs had been "'anything but 
forthcoming in complying with the court's May 5 and 26 Orders[.]'" Id. The court ordered 
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Global NAPs to produce the requested documents or face judgment by default. Id. at 5; 
2008 U.S. Dist. Lexis 49061 at 8-9. Global still refused to produce the documents. Jd.; 
2008 U.S. Dist. Lexis 49061 at 9. 

The court subsequently found Global NAPs' assertion that third-party 
accountants and bookkeepers had refused to sun^ender financial documents "was a lie 
intended to delay the production of financial records in compliance with SNET's 
discovery requests and the court's discovery Orders." Id. at 5; 2008 U.S. Dist. Lexis 
49061 at 9. Even after this "fiction" was exposed, however, Global NAPs refused to turn 
over ledgers. Id. at 6; 2008 U.S. Dist. Lexis 49061 at 10, As the court noted: 

On May 2. 2008, almost exactly two years after the court 
originally ordered Global to produce its financial records, 
when asked by the court why Global had failed to produce Its 
general ledger. Global's counsel was unable to offer any 
credible explanation, id. 

In this matter. Staff observes Global NAPS to have next asserted that it was 
unable to produce certain financial records because a computer hard drive upon which 
the data had been stored was "dropped" by the third-party bookkeeper using it, or 
othenwise "crashed," in either case destroying the records in question. Id. at 8; 2008 
U.S. Dist. Lexis 49061 at 14. Neither this computer, nor any of its component parts were 
ever produced. Id. at 9; 2008 U.S. Dist. Lexis 49061 at 15. According to Global NAPs, a 
second computer, used by the same third-party bookkeeper, met with a similar fate; 
very little Global NAPs data could be discovered on it. Id. at 9-10; 2008 U.S. Dist. Lexis 
49061 at 16. The court found, however, that this was due to the fact that the third-party 
bookkeeper used a utility called "Window Washer," ostensibly to destroy personal data; 
the utility was used in its most potent "Wash with Bleach" configuration. Id. at 10-11; 
2008 U.S. Dist Lexis 49061 at 17-18. 

Next, Global NAPs next asserted that some financial documents could not be 
produced due to the regrettable intervening circumstance of Richard Gangi's death, id. 
at 12; 2008 U.S. Dist. Lexis 49061 at 20. According to Global NAPs, Mr. Gangi died 
intestate, and as such any Global NAPs financial documents in his possession could 
not, as a matter of Massachusetts probate law, be removed from his house. Id. The 
court, however, preferred to give credence to the testimony of Mr. Gangi's ex-wife, who 
stated that Global NAPs representatives removed all such records from Mr. Gangi's 

70 



08-0105 
Proposed Order 

house, the niceties of Massachusetts probate law notwithstanding. Id. at 12-13; 2008 
U.S. Dist. Lexis 49061 at 20-21. 

Having previously found Global NAPs in civil contempt for failure to produce the 
records in question; Id. at 25; 2008 U.S. Dist. Lexis 49061 at 40; the court determined 
that holding Global NAPs in default was the appropriate sanction. Id. at 28; 2008 U.S. 
Dist. Lexis 49061 at 45. In so holding, the court found that: "[a] clear and unambiguous 
warning that default would enter is apparently not enough to cause Global to comply 
with this court's Orders." Id. at 27; 2008 U.S. Dist. Lexis 49061 at 44 

As noted above, the court found that Global NAPs and its representatives made 
"patently untrue" and "demonstrably false" statements to the court. In some cases on 
their oath; "lie[d] ... to delay the production of financial records," and regarding other 
matters. The court found that Global NAPs "ha[s] demonstrated that [it] will mislead, and 
ha[s] misled, the court." Id., n.7. The court further found "[t]he suggestion that [the 
Global defendants] have no complete financial records as a matter of practice, rather 
than because they willfully destroyed them to avoid discovery, is incredible[,]" Id., n.5, 
and therefore found that the company destroyed records rather than turn them over as 
ordered. 

The events described above bear on the question of Global NAPs' managerial 
resources and abilities in an obvious way. A federal court has found as a fact that 
Global NAPs either does not maintain adequate records, or - more probably -
intentionally destroys them in the event that their production would expose it to legal 
jeopardy. It repeatedly violates court orders. Adequately managed companies do none 
of these things. 

More particularly, the Commission relies heavily upon the integrity of the entities 
it regulates to file accurate and truthful reports, responses to data requests, and other 
documents. It is apparent from the Connecticut litigation that Global NAPs lacks the 
willingness to do so. This alone should disqualify it from holding a Certificate of Service 
Authority. 

Global NAPs' unwillingness to produce financial documents is amply 
demonstrated by reference to this record. Global NAPs claims to guarantee the 
obligation of Global Illinois, and urges the Commission to accept this guarantee as 
having some value, but nonetheless insists that Its financial resources are irrelevant to 
the proceeding, and refuses to produce them -even upon Staffs request. Tr. at 240-41. 
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This is not indicative of corporate management being prepared to satisfy regulatory 
requirements. 

Global Illinois, likewise, cannot argue that it is differently managed than other 
Global entities. It is clear from its own testimony that Global Illinois is for all intents and 
purposes managed by Global NAPs. In any case, since Global Illinois' and Global 
NAPs' officers of record appear to be identical - namely, Frank Gangi - this is, at best, 
a distinction without a difference. 

In Staffs view. Global Illinois' assertion that the Commission has received no 
complaints against it, is entirely meretricious. By its own admission, Staff notes, Global 
Illinois has no customers. Global NAPs provides service in Illinois exclusively to carrier 
customers. Ignoring for the moment the fact that Global NAPs has no Certificate of 
Service Authority, it (or one or another of the other Global entitles) provides service 
exclusively to other carriers, a group unlikely to complain to the Commission's 
Consumer Services Division. Further, Staff considers that Global's carrier customers 
may have no reason to complain, insofar as they are evading potential intercarrier 
compensation obligations as a result of Global Illinois' and Global NAPs' complete lack 
of inquisitlveness regarding the type and nature of traffic that the Global entities deliver 
to AT&T on their behalf 

Staff notes that while Global Illinois asserts that all of the traffic it delivers to 
AT&T originates with VoIP providers, it concedes that it makes no attempt whatsoever 
to independently verify this, apparently choosing to rely upon its carrier-customers' 
representation that the traffic is in all cases VoIP traffic. See Tr. at 141 (Global Illinois 
witness Jeffrey Noack states that Global Illinois has no way of knowing the format that 
traffic It receives from other carriers for completion to AT&T originated in); Tr. at 142 
(Mr. Noack concedes that Global Itiinois has no knowledge of whether traffic it receives 
from other carriers for completion to AT&T is 1+ dialed PSTN traffic); Tr. at 160 (Global 
Illinois' counsel states that the only way for Global Illinois to determine the nature of 
such traffic is to rely on customer representations). 

Global Illinois has no explanation whatsoever for the fact that, contrary to its 
assertions, a considerable portion of the traffic in question, depending upon which group 
of three minute reports are used - unquestionably originates on the public switched 
network with AT&T end-user customers. AT&T Ex. 2.1 at 14. These figures appear not 
to include traffic originated by customers of other landline carriers. Id. at 13, It appears 
possible to Staff that some of the carriers with which Global Illinois (or whatever affiliate 
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is providing service that day) does business may be utilizing Global Illinois' service to 
avoid paying intercarrier compensation to terminating carriers, which is of course 
unlawful. To the extent this is the case, the Global entities are making it possible, which 
the Commission should not countenance. 

Finally, Staff notes that, in terms of Global operations generally, Global Illinois 
does nothing whatever but possess a certificate. It appears not to provide service or 
have customers, or any contact with customers. All actual service appears to be 
provided by Global Networks, an un-certificated entity. To the extent that Global is 
providing service through an un-certificated entity, it again bespeaks a lack of 
managerial resources and abilities. 

Staff is recommending revocation here based on the facts and circumstances 
before the Commission. Staff informs, however, that were the Commission to to revoke 
Global Illinois' certificate. It will not be the first state commission to take such action 
against a Global entity, given that the California PUC has suspended Global California's 
certificate In that state, and directed carriers to cease exchanging traffic with it. Staff 
believes it cleariy established that Global Illinois lacks managerial resources and 
abilities adequate to maintain its Certificate of Service Authority, which the Commission 
should therefore revoke. 

D. Commission Analysis and Conclusion. 

There is not a shred of evidence. Global argues, to show that it is not providing 
reliable service In the State of Illinois. According to Global, the only reason this 
Commission should be investigating a carrier's fitness is if there is evidence that it is not 
providing service to its customers in an adequate manner and there Is a threat of harm 
to Illinois customers as a result. There is no allegation of such harm in this case, Global 
contends, and thus, this Commission should reject the revocation relief sought by AT&T 
Illinois and supported by the Staff. 

We disagree with Global in many respects. This Commission is bound to follow 
the law. And, the certification statutes direct precisely In what matters the Commission 
need satisfy itself before giving its approval. Such approval, when given, is ultimately 
set out in a formal order. This Commission knows of no order that does not make 
findings on a carrier's suitability to provide service in Illinois. That is because, on each 
request for a certificate, the Commission requires the applicant to satisfactorily show 
that it possesses the requisite "financial," "managerial" and "technical" resources and 
abilities required to provide services in Illinois. Each of these terms has meaning. Each 
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must be independently assessed and satisfied. Each of these statutorily-ordained 
qualifications, we submit, is intended to promote fair dealing, business competence, 
financial integrity and ethical practices in service to the citizens of the State of Illinois. 

Once a certificate is granted, the Commission assumes a supervisory role. In this 
capacity, we are not to remain blind to facts put before us in any type of proceeding or 
independently ascertained by our Staff. We would be woefully derelict of our duties to 
not take action in the face of a showing of failure in statutory certification standards. 
The General Assembly has delegated the task of approval to the Commission. And, it 
has also provided the Commission with authority to revoke approval. 

On the record before us today. Global makes no effort to demonstrate that it 
possesses the requisite financial, managerial and technical resources and abilities 
essential to its continuing certification in Illinois. Given what AT&T Illinois and our Staff 
have provided to this Commission, there may be nothing for Global to say. 

On the other hand, Staff has comprehensively and convincingly shown this 
Commission that Global Illinois lacks financial resources and managerial abilities to 
maintain certification. Most particularly. Staffs detailed account of Global NAPs' 
behavior in court proceedings raises in this Commission a loss of trust that Global NAPs 
or interchangeably Global Illinois, will file accurate and truthful reports, answers to data 
requests or other documents as we may require, or that its books and records are 
properly maintained. 

For its part, AT&T Illinois tells us that this case is much more than a billing 
dispute and that It is directly harmed by Global's lack of appropriate qualifications. 
Because Global was certificated by the Commission, AT&T Illinois explains, it was 
forced to enter into an ICA and do business with Global. Yet, Global not only has 
refused to pay AT&T Illinois a single penny for any of the services provided by AT&T 
Illinois, but Global was managed and structijred as an empty "assetless" shell. What 
this means , AT&T Illinois asserts, is that Global has no financial ability to pay a single 
penny to AT&T Illinois, or any other creditor, for liabilities incun-ed as a result of 
providing service in Illinois. 

To be sure. Global does not dispute that it has no assets, no revenues, and no 
income. It points, however, to a "guarantee" provided by Global NAPs, Inc. Yet, Global 
has made no attempt to demonstrate that Global NAPs, Inc. has any financial resources 
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of its own, as would make its "guarantee" sufficient to establish Global's financial 
viability and cover the payments it owes. 

It is true, AT&T Illinois says, that the multitude of judgments and claims identified 
in the record were made against affiliates of Global, as well as Global's parent company 
(Ferrous Miner Holdings), in other states. But, it argues, that this does nothing to 
negate the significance of these judgments and claims in the situation here where 
Global has no employees of its own. but is managed and operated entirely by the same 
persons that manage and operate Ferrous Miner and Global's affiliates in other states. 
We agree with AT&T Illinois that the conduct exhibited before the Connecticut federal 
court (which imposed judgment for unpaid charges brought by another local exchange 
carrier, SNET as a sanction for lying to, and committing a fraud upon the court) 
demonstrates a deep level of managerial incompetence, if not outright malfeasance, of 
the persons who control and manage Global. This Is far from keeping to the statutory 
standards for holding a certificate in Illinois. 

Having not addressed its management abilities in any meaningful way, the 
Commission observes Global to settle on the singular claim that no customer has ever 
complained about the service they receive or charges that they pay to Global. On the 
evidence of record, this assertion rings hollow. It is well-evident that Global has no 
customers, and no one pays anything to Global, and hence there is no one to complain. 
And, this evidence informs the Commission that, if it revokes Global's certificates, no 
Illinois citizens will lose their dial tone or have their safety threatened (e.g. by the loss of 
911 service), because Global does not provide dial-tone service to any end users in 
Illinois. 

Staff expresses deep concem in that Global Illinois only possesses a certificate 
and relies on Global Nehworks, an un-certificated entity, to provide all actual services. 
This brings up AT&T Illinois' concern of having to do business with an empty shell. The 
Commission can draw nothing good from such a situation that is unlike anything we, or 
our Staff, have ever seen. Indeed, it has become obvious to the Commission that 
Global has structured itself and operated in this manner in order to defraud its creditors 
in Illinois, and to make Global "judgment-proof with respect to the operations of Global 
and its afflliates in Illinois. The Commission cannot condone nor need it Ignore such a 
ploy. If nothing else, we must uphold our integrity as much as we rely on the integrity of 
the entities we supervise. 
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All of the evidence on record, viewed In reasonable light, demonstrates to the 
Commission, and with great certainty, that Global lacks the requisite financial, 
managerial, and technical resources and abilities that it required to possess under the 
law. That said, we might agree with Global in one minor respect. Despite the evidence 
that the Commission has heard, this proceeding may not be the proper vehicle for 
revoking a certificate of authority. But, that can easily be remedied and should be done 
expeditiously. As such, we direct Staff to immediately initiate a citation proceeding. On 
the record before us, we conclude that time is of the essence. Thus, within 5 business 
days of opening of the docket, Global will appear and show cause why its certificates of 
authority should not be revoked. And, it will bring to that proceeding all records, 
financial statements and other documents relevant to the matter there at hand. 

We further direct that the record in this case will be input and adopted into that 
docketed proceeding. 

Finally, Global is being directed in this proceeding to pay the full amount owed to 
AT&T Illinois and current to the date of the instant order. It shall do so by a date certain, 
i.e., 5 business days after the entry of this order. Its timely payment and proof thereof is 
a requirement for the citation proceeding. 

V. FINDINGS AND ORDERING PARAGRAPHS 

The Commission, having reviewed the entire record herein and being fully 
advised in the premises, is of the opinion and finds that: 

1) the Commission has jurisdiction over the parties and the subject matter 
herein; 

2) the findings and conclusions stated in the prefatory portion of this Order 
are supported by the record and are hereby adopted as findings of fact 
and Conclusions of law. 

3) on the complaint filed on February 13, 2008, by Illinois Bell Telephone 
Company (AT&T Illinois) and against Global NAPs Illinois, Inc, and 
alleging violations of the these parties' interconnection agreement ("ICA"), 
the Commission finds that: 

a. Global is in violation of the parties' ICA and is directed to pay AT&T Illinois 
all amounts owing for DS3 and current to the date of entry of this Order 
with payment to be made within 5 days thereof. 
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b. Global is in violation of the parties' ICA and is directed to pay AT&T 
Illinois all amounts owing for Transiting and current to the date of entry of this Order with 
payment to be made within 5 days thereof. 

c. Global is in violation of the parties' ICA and is directed to pay AT&T 
Illinois all amounts owing for reciprocal and cun-ent to the date of entry of this Order 
with payment to be made within 5 days thereof. 

4) The record in this proceeding shows that Global no longer possesses the 
qualifications that are statutorily required under Section 13-403, 13-404, 
and 13-405 of the Act. 

5) Staff is directed to initiate a emergency citation proceeding and issue a 
rule to show cause notice for Global to show cause why its certificates 
should not be revoked. 

6) Global is directed to appear at the hearing in that docket with all records, 
financial statements and other relevant documents to make a relevant 
showing. 

IT IS ORDERED that the Complaint filed by AT&T Illinois and against Global is 
granted. 

IT IS FURTHER ORDERED that Global will pay the total amounts owed within 5 
days of the entry of this Order. 

IT IS FURTHER ORDERED that subject to the provisions of Section 10-
113 of the Public Utilities Act and 83 111. Adm. Code Section 200.880, this Order is final; 
it is not subject to the Administrative Review Law. 
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DATED: November 24. 2008 
BRIEFS ON EXCEPTIONS ARE DUE December 12, 2008 
REPLIES TO EXCEPTIONS ARE DUE DECEMBER 23. 2008 

Eve Moran 

Administrative Law 
Judge 
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BEFORE 

THE PUBUC UTILITIES COMMISSION OF OHIO 

In the Matter of TelCove Operations, Inc.'s 
Petition for Arbitration Pursuant to Section 
252(b) of the Communications Act of 1934, as 
Amended by the Telecommimications Act of 
1996, and Applicable State Laws for Rates, 
Terms, and Conditions of Interconnection with 
Ihe Ohio Bell Telephone Company d/b/a SBC 
OHo.1 

Case No. 04-1822-TP-ARB 

ARBFTRATION AWARD 

The Commission, considering the petition, the evidence of the record, 
post-hearing briefs, the applicable law, arui otherwise being fully advised, 
hereby issues its arbitration award. 

APPEARANCES: 

LeBoeuf, Lamb, Greene and McRae, LLP by Mr. Brian T. FitzGerald, 
99 Washington Avenue, Suite 2020, Albany, New York 12210-2820, and Bricker & 
Eckler, LLP by Mr. Thomas J. O'Brien, 100 South Third Shreet, Columbus, Ohio 
43215-4291, on behalf of TelCove Operations, Inc. 

Mayer, Brown, Rowe and Maw, LLP by Messrs. Theodore A. Livin^ton, 
Clark M. Stalker, Michael T. Sullivan, 190 South LaSalle Sbreet, Chicago, Illinois 
60603-3441, and Ms. Mary Ryan Fenlon, Senior Coimsel, Legal Department, 150 
East (3ay Street, Floor 4, Room C, Columbus, Ohio 43215, on behalf of The Ohio 
Bell Telephone Company d/b/a SBC Ohio. 

1. BACKGROUND 

Under Section 252(b)(1) of the Telecommunications Act of 1996 (the 1996 
Act),2 if parties are unable to reach agreement on the terms and conditions for 
interconnection, a requesting carrier may petition a state commission to arbitrate 
any issues that remain imresolved despite voluntary negotiation under Section 
252(a) of the 1996 Act. 

On July 18,1996, this Commission established Mediation and Arhitrati<m 
Guidelines (Arbitration Guidelines) in order to carry out its duties under Section 
252 of the 1996 Act. See In the Matter of the Implementation of the Mediation and 

The Conunission notes that on November 3, 2005, The Ohio Bell Telephone Company 
filed an application, under Case Na 05-1445-TP-ACN, to change Its tradename irom SBC 
CSiio to AT&T (Dhio. This application was approved on January 4,2006. For purposes of 
this Arbitration Award, however, we will refer to the company as SBC Ohio or SBC. 
The 1996 Act is codified at 47 U.S.C, 151, et seq. 
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Arbitration Provisions of the Federal Communications Act of 1996, Case No. 96-463-
TP-UNC (Entiry issued July 18, 1996). Under tiiose Guidelines, an intemal 
arbitration panel is assigned to recommend a resolution of the issues in dispute if 
the parties carmot reach a voluntary agreement. 

n. HISTORY OF THE PROCEEDING 

TelCove Operations, Inc. (TelCove) received authority frcan the 
Commission on July 8, 2004, under Case No. 04^7-TP-ACN, to provide 
competitive local exchange service, exchange access, and interexchange services 
in the State of Ohio,^ On December 6, 2004, TelCove timely filed a petition 
(TelCove Petition) to arbibrate the terms of an interconnection agreement with 
The Ohio Bell Telephone Company d/b/a SBC Ohio (SBC).* In its Petition, 
TelCove stated that it is a fadlities-based competitive local exchange carrier 
(CLEC). TelCove further stated that it has operated in Ohio pursuant to the 
terms and conditions of an "opted-into interconnection agreement"" (TelCove 
Petition at 4,)̂  In its Petition, TelCove submitted an unresolved issues list, or 
Decision Points List (DPL), which identified 89 issues for arbitration. (TelCove 
Petition, Exhibit B.) TelCove asserted that the DPL was jointiy prepared by the 
parties. 

On December 29,2004, SBC filed a response to Une TelCove Petition. SWZ, 
in its response, agreed with TelCove's assertion that this Commission has 
jurisdiction of the TelCove Petition pursuant to Section 252(b)(1) of tiie 1996 Act. 
SBC also agreed that the DPL, filed as part of the TelCove Petition on December 
6, 2004, was jointiy prepared by SBC and TelCove. SBC submitted that the DPL 
set forth eadi party's preliminary statement of its position on each unresolved 
issue, as of die date of the TelCove Petition. SBC submitted that Section 252(b)(3) 
of the 1996 Act provides, "A non-petitioning par ty . . . may respond to the otiher 
party's petition and provide such additional information as it wishes . . . ." 
Therefore, its response to the TelCove Petition is optional, "and there is no 
mandatory content." (SBC Response at 1.) SBC asserted that, while it does not 
agree with TelCove's identification of the most important issues, as submitted in 
the TelCove Petition, it will address the parties' differences in SBC's testimony 

The Commission issued revised Certificate No. 90-9107-TP-TRF to TelCove on August 30, 
2004. Certificate 90-9107 was previously held by Adelpiiia Business Solutions 
Operations, Inc. d/b/a TelCove (issued under Case No. 03-920-TP-ACN); Adelphia 
Business Solutions, Inc. (issued under Case No. 03-920'TP-ACN); and Hypoion 
Communications of Ohio, LLC (issued under 98-1458-TP-ACE). 
The TelCove Petition states that the parties "agreed that the request for negotiation was 
received by SBC on Jime 29, 2004,'' whidi means the arbitratiCKi w ^ o w ended 
December 6, 2004 (the 160* Day), thus making tbe TelCove Petition filing timely 
(TelCove Petition, at 6). 
TelCove's current interconnection agreement was adopted by Hyperion 
Communications of Ohio, LLC (Hyperion), which was a predecessor under Certificate 
No. 90-9107 (See n. 2); Hyperion's interconnection agreemwit, under Case N a 99-1003-
TP-NAG, was an adoption of the interconnection agreement between Ameritech Ohio 
and KMC Telecom, Inc., and was approved by the Commissian cm November 24,1999. 
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and briefs, ratiier than in its response. SBC submitted that in no instance does 
the absence of a specific response to an allegation in the TelCove Petiticm signify 
an admission that the allegation is accurate. 

On December 29,2004, TelCove filed a motion to admit Noelle M, Kinsch 
and Brian T. FitzGerald to practice pro hoc vice before the Commission in this 
proceeding. 

On December 29,2004, the arbitration panel, SBC and TelCove informally 
discussed scheduling issues by teleconference. Based on tiie anticipated time 
frame for the issuance of the Federal Communication Commission (FCQ's new 
unbimdled network element (UNE) rules and the parties' availability due to the 
multi-state arbitrations underway between the parties, the attorney ^camir^er 
issued an entry on January 11,2005, that established a case schedule including an 
evidentiary hearing to begin on April 18,2005. 

On January 18, 2005, TelCove docketed a letter stating that TelCove 
consented to extend the deadline required by Section 252(b)(4)(C) of the 1996 Act 
for a Commission determination in this arbitration proceeding. 

By entry issued on March 14, 2005, the attorney examiner amended the 
case schedule, which included that the evidaitiary hearing would begin on May 
3,2005. Also, by this entry, TelCove's December 29,2004 motion for admission 
of Noelle M, Kinsch to practice pro hac vice before the Commission, in this 
proceeding, was granted. 

On March 22, 2005, SBC filed direct testimony of Mark Neinast, Scott 
McPhee, Suzette Quate, David Michael Yoest, Corey Jones, Frederick C, 
Christensen, Jeannie Harris, and Dd?orah Fuentes Nizioldc. 

On March 22,2005, TelCove fQed direct testimony of Blase J. Gabreski and 
F. Wayne Lafferty. In conjunction with the direct testimcmy filed for Blase J. 
Gabreski, TelCove filed a motion for protective ord^ and memorandum in 
support, as required by Rule 4901-1-24(5), Ohio Administrative Code (O.A.C.), 
seeking confidential treatment of specified portions of the filed testimony. No 
objections to the motion were filed by any party. 

SBC, on April 7,2005, fUed a Motion for Leave to File Instanter Corrected 
Testimony of Mark Neinast, with a copy of the Corrected Testimony attached as 
Exhibit 1. No objections to the motion were filed by any party. 

On April 27, 2005, SBC filed a motion to admit Theodore A. LivingsttHi, 
Jr., Michael T. Sullivan, and Clark Stalker to practice pro hac vice before the 
Commission in this proceeding. 

On April 28, 2005, the attorney examiner issued an entry riding on all 
pending prehearing motions. First, TelCove's December 29, 2004 motion to 
admit Brian T. FitzCierald to practice pro hac vice before the Commission, in this 
proceeding, was granted. Second, SBC's April 27, 2005 motion to admit 
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Theodore A. Livingston, Jr., Michael T. Sullivan, and Clark Stalker to practice pro 
hac vice before the Commission, in tills proceeding, was granted. Third, 
TelCove's March 22, 2005 motion for a protective order was granted, and the 
attorney examiner ordered tiiat tiie identified information remain under seal for 
a period of 18 months from the date of the attorney examiner entry. Last, SBC's 
April 7, 2005 motion for leave to file instanter the corrected testimony of Mark 
Neinast was granted, and the attorney examiner ordered that the corrected 
testimony of Mark Neinast be filed instanter. 

On Friday, April 29,2005, tiie parties submitted a joint revised DPL to the 
arbitration pand for the hearing set to begin May 3,2005. The revised DPL was 
not accompanied by a motion requesting permission to submit it to the 
arbitration panel. 

On Monday, May 2, 2005, ttie arbitration panel, SBC, and TelCove 
informally discussed the revised DPL by teleconference. After discus^g the 
options in light of the revised DPL filing, and the ongoing negotiations by the 
parties, the arbitration panel amended the case schedule to include: the filing of 
the final revised DPL on May 6, 2005; the filing of revised expert testimony on 
May 13,2005; and the evidentiary hearing in this matter to begin on June 1,2005. 
The arbitration panel advised the parties that the acceptance of a revised DPL 
and the resulting changes in the case schedule were limited to this proceeding 
only and did not set a precedent for future arbitration proceedings. The changes 
to die case schedule, as described above, were confirmed by attorney examiner 
entiy issued May 12,2005. 

The final revised DPL was filed by tiie parties on May 6,2005. On May 13, 
2005, SBC filed tiie revised direct testimony of Scott McPhee, Mark Neinast, 
Suzette Quate, Michael D. Silver, Corey Jones, and Jearmie Harris. Also, on May 
13,2005, TelCove filed revised direct testimony of F. Wayne Lafferty. 

The hearing began on June 1,2005 and continued through June 2,2005. In 
support of its position, TelCove presented the revised testimony of F. Wajme 
Lafferty (TelCove Ex. 1). The parties waived the presentation of testimony by 
Blase J. Gabreski at the hearing. His prefiled direct testimony was admitted as 
TelCove Exs. 2 and 2A. SBC presented the revised testimony of Scott McPhee 
(SBC Ex. 3), Midiael D. Silver (SBC Ex, 4), Jeannie Harris (SBC Ex. 5), Mark 
Neinast (SBC Ex. 6), Rajinder Atwal (SBC Ex. 7), and Suzette Quate (SBC Ex. 8). 
The revised joint DPL filed on May 6, 2005, was admitted as Joint Ex. 1. The 
parties' proposed interconnection agreement (ICA), filed as Appendix C to the 
TelCove Petition, was admitted for the record as Panel Exhibit 1, Post-hearing 
briefs were submitted by TelCove and SBC on June 17, 2005, (TelCove Initial Br, 
and SBC Initial Br.) followed by reply briefs on June 24,2005 (TelCove Reply Br, 
and SBC Reply Br.). 
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m. ISSUES FOR ARBrTRATION 

Prior to the hearing, tiie parties resolved Issues 3-4,6(2), 7{2)-7(3), 8-12,14, 
17-18, 21-22, 24, 28-33, 35-36, 41, 47-51, 54-56, 60, 63, 66-68, 70(2), 72(1), 73(2)-
73(3), 74,77,81,83-85, and 87-89. After hearing, die parties resolved Issue 2. 

In light of the FCC's newly released TRRO,* and the ongoing negotiaticms 
between the parties, the arbitration panel permitted TelCove and SBC to submit a 
revised DPL on May 6, 2005 and revised direct testimony on May 13, 2005, so 
that TelCove and SBC could more clearly identify tiie resolved issues and die 
remaining unresolved issues from the original DPL filed December 6,2004. Yet, 
after a review of the revised DPL and the revised direct testimony of the parties' 
witnesses, we find that TelCove and SBC, due to ongoing negotiations between 
the parties, added several new issue(s)/sub-issue(s), which were not identified as 
disputed issues in the TelCove Petition filed on December 6, 2CX)4. We note tiiat 
Section 252(b)(4) of the 19% Act limits a state's consideration in an arbitration 
proceeding filed pursuant to Section 252(b) to issues raised in the petition filed 
pursuant to Section 252(b)(1) and to any response, if any, filed pursuant to 
Section 2520?)(3) of the 199i6 Act. Accordingly, any new issue(s) and/or sub-
issue(s) that were not identified as disputed issues in the TelCove Petition filed 
on December 6,2004 will not be considered m tfiis Award. 

INTERCARRIER COMPENSATION aCC) 

A. Scope, ITefinition and Routing of Section 251(b)(5} and 
Access Traffic 

Issue 37; What is the proper definition and scope of Section 
251(b)(5) Traffic? 
ICA Ref. - Intercarrier Compensation Appendix § 5.1 

TelCove Position 

According to TelCove, the parties disagree on the types of traffic that 
should be encompassed by the definition of the term "Section 251(b)(5)" in the 
ICA. (TelCove Reply Br, at 29,) It is TelCove's position tiiat SBC has proposed a 
definition of Section 251(b)(5) traffic that is too narrow, improperly relies on the 
geographic location of the end-user, and seeks to exclude Voice over Intemet 
Protocol (VoIP) traffic that should be classified as local rather than toll traffic. 
TelCove notes that SBC relies on the physical location of the caUing and called 
parties and the CPN^ to detennine whether traffic is Section 251(b)(5) traffic. 
(TelCove Initial Br. at 54.) TelCove's witness, Mr. Lafferty, testified tiuit the use 
of intemet protocol (IP) technology has introduced "a new paradigm which 

Sw, hi tke Matter of Unbundled Access to Network Elementŝ  CC Docket Nos. 01-338, et al, 
FCC 04-290 (Feb. 4,2005 Order on Remand) (Triennial Review Remand Older) flTOO). 
CPN is the Calling Party Number. 
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removes geography as a determining factor for the originating and terminating 
points for a call." (TelCove Ex. 1, at 33.) He also testified tiiat IP technology is 
the ultimate number portability mechanism, as die endruser customer can be 
almost anywhere in tiie world and still be reached using the same telephone 
number. Further, Lafferty argues that the geographic location of the individual 
initiating the call, as well as tiie geographic location of the individual receiving 
the call, often cannot be determined when IP technology is utilized. (Id* 34-35,) 

TelCove's proposed Section 251(b)(5) definition is as follows; 

5.1 Section 251(b)(5) Traffic shall mean telecommunications traffic 
originated and terminated: 

a. within the same ILEC^ Local Exchange Area as defined by the 
ILEC Local (or - "General") Exdiange tariff on file with-the 
applicable state commission or regulatory agency; or 

b, witiiin neighboring ILEC Local Exchange Areas that are within 
the same common mandatory local calling area. This include but 
is not limited to, mandatory Extended Local Calling Service (EIXZS), 
or other types of mandatory expanded local caUing sa>pes. 

Section 251(b)(5) traffic includes traffic originated transmitted or 
terminated using IP enabled technology or originated and 
transmitted using IP enabled technology xvithin the same ILEC 
Local Exchange Area as defined by the ILEC Local (or "Genial") 
Exchange tariff on file vinth the applicable state commission or 
regulatory agency. For reciprocal compensation purposes, traffic 
originated and transmitted using IP enabled technology originates 
at the point of interconnection with the public stvitched network. 

(TelCove Initial Br. at 56.) 

TelCove claims that Section 251(b)(5) reciprocal compensation should 
apply to traffic which originates and terminates in tiie same local calling area as 
identified in the ILEC's (i.e., SBC's) tariffs or the same mandatory local calling 
area established by the Commission or other appropriate regulatory authority, 
regardless of the technology chosen by the originating, transmitting, or 
terminating parties to transmit the traffic. The choice by either party to use IP 
technology to originate, bransmit, and/or terminate a call, TelCove argues, 
should have no bearing on the statutory requirement under Section 251(b)(5) of 
the 1996 Act to establish reciprocal compensation arrangements for the transport 
and termination of tdecommunications traffic, (Id. at 55.) It is TelCove's 
position that its definition for Section 251(b)(5) traffic does not rely on the 
physical location of the end-user as a determining factor for the type of 
compensation. Instead, TelCove proposes that the actual POP with the PSTNio 

8 ILEC is the Incumbent Local Exchange Canier. 
' POI is the Point of Interconnection. 
10 PSTN is the Public Switched Telephone Network. 
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should determine the jurisdiction of the traffic originated and tranaiutted using 
IP technology. (Id. at 56; TelCove Ex. 1, at 35,40.) TelCove argiws tiiat it is the 
nature of the traffic and the tixmk group over which it is sent that will detennine 
the jurisdictional nature of the traffic. In other words, the determination of how 
to rate a caU must be based on how the call was trunked. (Tr. I, 37.) This, 
according to TelCove, is superior to just assuming aU IP-enabled calls are either 
local or toU where no CFN is present. (TelCove Ex, 1, at 38-39.) It is TdCove's 
position that the carrier that hands the caU off or converts die caU fi-om IP to 
PSTN has to trunk the call properly using its judgmait, based on the information 
available to the carrier. (Id. at 39-40.) 

Finally, TelCove argues that its proposed definition of Section 251(b)(5) 
trafflc is consistent with die FCC's Vonage Order̂ ^ where the FCC determined 
that. VoIP traffic could not be separated into a local or long distance component. 
TelCove states that the FCC has pending an IP-enabled services proceeding 
where it is comprdiensively examining numerous types of IP-enabled services. 
TelCove argues that SBC's proposed definition of 251(b)(5) traffic would 
prejudge the outcome of the FCC's future determinations by potentiaUy 
imposing access charges and dedicated access trunk requirements on aU IP-
enabled local braffic. (TelCove Initial Br. at 57-58.) 

SBC Position 

SBC states tiiat the parties agree that the definition of "Section 251(b)(5) 
Traffic" must be included in the ICA and agree that reciprocal compensation is 
applicable to Section 251(b)(5) traffic. However, the parties disagree on the types 
of traffic that should be encompassed by the term "fection 251(b)(5) Traffic." 
(SBC Initial Br. at 40.) 

SBC's proposed Section 251(b)(5) definition is as follows: 

5.1 Section 251(b)(5) Traffic shall mean telecommunications traffic 
in which the originating End User of one Party and the terminating 
End User of the other Party are: 

a. both physically located in the same ILEC Local Exchange Area 
as defined by tiie ILEC Local (or "General") Exchange Tariff on file 
with the applicable state commission or regulatory agency; or 

b. both physically located within neighboring ILEC Local Exchange 
Areas that are within the same common mandatory local caUing 
area. This includes but is not limited to, mandatory Extended Area 
Service (EAS), mandatory Extended Local CaUing Service (ELCS), 
or other types of mandatory expanded local calling scopes. 

See, In ihe Matter ofVonage Holding Corporation Petition for Oechratory^ Ruling Concerning an 
Order of the Minnesota Pubtic Utilities Commission, WC Docket No. 03-211, K C 04-267 
(November 12,2004 Memorandiun Opinion and Order) (Vonage Order). 
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Ooint Ex.1, Parti, at 25.)i2 

SBC proposes to use the term "Section 251(b)(5) Trafflc" to describe tiie 
type of traffic subject to redprocal compensatior\ under Section 251(b)(5) of the 
1996 Act. SBC asserts tiiat it defines this term in accordance with ttie FCC's ISP 
Remand Order*̂ ^ (SBC Initial Br. at 40.) Accordingly, SBC proposes that Section 
251(b)(5) traffic originates from an end user and is destined to another end user 
physicaUy located within the same ILEC mandatory local calling scope, SBC 
contends that the FCC, in its ISP Remand Order, reaffirmed tiiat Section 251(b)(5) 
reciprocal compensation applies only to traffic that originates and terminate in 
tiie same local exchange. SBC asserts tiiat Section 51.701(b) of the FCC rules" 
states that Section 251(b)(5) reciprocal compensation is inappticable to "braffic 
that is interstate or intrastate exchange access, information access, or exchange 
services for such access." According to SBC/ this means that aU traffic "that 
travells] to points - both interstate and inbrastate - beyond tiie local exchange" is 
not subject to reciprocal compensation. (Id, at 40-41; ISP Remand Order, 137.) 

SBC notes tiiat TelCove disputes tiiat Section 251(b)(5) trafflc is Umited to 
traffic that originates and terminates between end users physicaUy located within 
the same local or mandatory local calling area. (SBC Initial Br. at 41.) SBC 
witness McPhee testified that TelCove asserts that a caU should be subject to 

I reciprocal compensation under Section 251(b)(5) if the calling and caUed 
I telephone numbers are assigned to the same local or mandatory local caUing 

area, irrespective of the actual locations of the caUing and caUed end users- (SBC 
Ex. 3, at 4.) SBC argues that TelCove's position on this issue appears to be 
merely a corollary of its position on one or botii of two other issues: the proper 
routing and compensation for IP-enabled traffic (Issue 43), and the prc^>er 
routing and compensation for FX traffic^^ (Issue 38). (SBC Initial Br. at 41.) 

Arbitration Award 

A closer look at tiie competing language for Section 5,1 of tiie Intercarrier 
Compensation Appendix reveals tiiat the dispute in Issue 37 is not the types of 
traffic tiiat should be encompassed by the term "Section 251(b)(5) Traffic" The 
heart of the dispute is how the jurisdictional nature of a caU (regardless if it is IP-
based or PSTN-based or a combination of both) would be determined for the 
purpose of intercarrier compensation, which controls whether or not redprocal 
compensation would apply (Section 251(b)(5) Traffic) or switched access 
compensation would apply (non-Section 251(b)(5) traffic.) TelCove's first 

>2 Joint Exhibit 1 refers to the last DPL filed by the parties in diis docket on May 6,2005. 
3̂ See, In the letter of Implementation of the Local Cmtpetition Protnsu)ns in the 

Telecommunications Act Of 1996, Intercarrier Compensationfor ISP-bound Traffic, CC Docket 
Nos. 96-98, 99-68, FCC 01-131 (April 27, 2001 Order on Remand and Report and Order) 
(ISP Remand Order), remanded but not vacated, V ôridCom, Inc. v. FCC, No. 01-1218 p . C 
Cir. 2002). The term "ISP" refers to an Intemet Service Provider. 

1* The rules promulgated by the FCC are contained in Title 47 of the Code of Federal 
Regulations (C.F.R.). 

" FX traffic is Foreign Exchange traffic. 
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concem with SBC's proposed definition of Section 251(b)(5) traffic is that it 
improperly relies on tiie geographic location of the end-user. We note that the 
Commission's Local Service Guidelines^* provide tiiat any end user caU 
originating and terminating within the boundaries of the ILEC's local caUing area 
shall be treated as a local caU for differentiating local and toll call types for the 
purposes of traffic tennination compensation. The Commission has clearly 
intended that the physical location of the calling and caUed parties is the 
deciding factor in the jurisdiction of the call for traffic compensation purposes. 
Therefore, TelCove's evaluation of whether the calling and called telephone 
numbers are assigned to the same local calling area, irrespective of the actual 
locations of the calling and caUed end users, is inconsistent with our Guidelines. 
Accordingly, we adopt SBC's proposed language for Section 5.1 (Intercarrier 
Compensation Appendix), which considers die physical location of the 
originating and terminating end users of a caU, as l>eing consistent with our 
Guidelines. 

Next, we address TelCove's concem that SBC's proposed definition of 
Section 251(b)(5) traffic seeks to exclude VoIP traffic that should be classified as 
local rather than toll traffic. To address its concern, TelCove proposes that, for 
reciprocal compensation purposes, traffic originated and transmitted using IP-
enabled technology originates at the point of interconnection with the pubUc 
switched network. (TelCove Initial Br. at 56*) TelCove acknowledged that, 
according to its proposed language, TelCove would treat a caU originated and 
transmitted using IP-enabled technology as having originated at the point where 
it hits or interconnects with tiie PSTN. (Tr. I, 30.) The record also reflects that it 
is TelCove's intent that this criterion should be used "if there was no way to 
determine where that caU originated." (Tr. I, 31; Tr. II, 25,) TelCove witness 
Lafferty further explained that the intention of TelCove's proposed language is 
that, if the call can be identified, then the standard method of identifjdng calls 
wiU be used to determine the caUjurisdictiona (Tr.II,26.) However, Mr. Lafferty 
asserts that it is often impossible to determine where a caU actuaUy originated, 
when it is originated and transmitted using IP-enabled technology, (Tr, 1,31.) 

We note the record reflects that technical advancements may solve the 
problem of identifying where a call transmitted over IP technology actuaUy 
originated. (Tr. 1, 61B) We note that tiie FCC, ui its Vonage Order, decided tiiat the 
characteristics of Digital Voice (Vonage's VoIP offering) predude any practical 
identification oi, and separation into, interstate and intrastate communications 
for purposes of carrying out a dual federal/state regulatory scheme. {Vonage 
Order, 114.) Accordingly, the FCC ruled that Digital Voice service is interstate in 
type and, therefore, subject to the FCC's jurisdiction, rather than state jurisdiction 
of such services. However, the FCC in that Order made it dear that it did not yet 
determine the final rules for the variety of issues assodated with IP-enabled 
services like intercarrier compensation. (Id,, f 44.) Absent an FCC final 
resolution of this issue, and pending the outcome of the appeals from the Vonage 

1̂  See, In the Matter cf the Commissian Investigation Relattoe to tke Establishment of Load 
Exchange Competition and Other CompetiHve Issues, Case No. 95-845-TP-COI (Feb. 20,1997 
Entiy on Rehearing, Appendix A, Section IV.Q. 
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Order, we find that, for IP-PSTN calls, if the jurisdiction of the caU can be 
determined using CPN or other caU records, the applicable compensation regime 
should be applied (i.e., interstate or intrastate access rates for non-Section 
251(b)(5) traffic, and redprocal compensation for Section 251(b)(5) traffic). If tiie 
jurisdiction of the call cannot be determined then, in response to the FCC's 
finding that IP-based services are interstate services, the caU shaU be considered 
an interstate call and the interstate access rates shall apply for the purpose of 
intercarrier compensation. Accordingly, we reject TelCove's proposed language 
in Section 5.1 of the Intercarrier Compensation App^dix, 

Issue 43(1): Should redprocal compensation arrangements apply to 
Information Services trafffc including IF Enabled Service 
Traffic? 
ICA Ref. - Intercarrier Compensation Appendix §§ 17 -

172 

Issue 43(2): What is the proper routings treatment and compensation 
for Switched Access Traffic including, without limitation, 
any PSTN-IP-PSTN Traffic and IF-PSTN Traffic? 
ICA Ref. - Intercarri^ Compensation Appendix §§ 17 -

17.2 
Issue 46 (TelCove): 
Issue 46(1): Should the Agreement contain terms allowing for tiie 

exchange of VoIP traffic? 
Issue 46(2): Should VoIP traffic be classified by the geographic 

location of the Calling and Called Parties? 
Issue 46(3): How should the parties compensate each other for the 

termination of VoIP traffic? 
Issue 46 (SBC): What is die projper routing treatment and compensation 

for Switched Access Traffic induding without limitation 
any PSTN to PSTN Traffic and VoIP to PSTN Traffic? 
Both parties: 
ICA Ref. - ITR (Interconnection Trunking Requirem^ts) 

Appendbc§§ 12.1-12,2 

TelCove Position 

It is TelCove's position that Issues 43 and 46 address the same basic 
problem: how to treat IP-enabled traffic in the ICA, in the absence of FCC ruling 
on the proper treatment of such h-affic. (TelCove Reply Br. at 38-39.) TelCove 
repeats its position that the physical location of the originating and terminating 
end-users should not be used to determine the jurisdiction oi a calL According to 
TelCove, the FCC has correctly detemiined that the geographic location is not 
measurable when IP-enabled or VoIP technology is used to orig^iate and 
transport a caU. Accordingly, TelCove asserts tihiat SBC's position, to use the 
physical location of the originating and terminating end-users for IP-enabled 
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traffic compensation, would be inconsistent witii the FCC's determmation and 
should be rejected by the Commission. (TelCove Initial Br. at 71,) TelCove does 
not dispute that access charges should apply to interexchange traffic and 
redproad compensation should apply to Section 251(b)(5) traffic. TelCove also 
does not dispute tiiat, where a call originates and terminates on the PSTN and 
utilizes IP tran^ort technology in between (PSTN-IP-PSTN), it is subject to 
access charges when it is interexchange. (Tr. 1,34.) However, TelCove disputes 
the assumption inherent in SBC wibiess Harris' testimony that IP-PSTN traffic is 
aU interexchange traffic, arguing that some of that traffic wiU be local. 
Conversely, TelCove agrees with SBC tiiat not aU IP-enabled traffic is local, 
(TelCove Reply Br. at 39.) TelCove agrees that IP technology can be used to 
originate and transport (and in some cases even terminate) both local and 
interexdhange traffic and it is often impossible to detennine where it actually 
originated. (Id. at 31.) TelCove opines that, corisistent'with the treatment of 
PSTN traffic, the determination of the proper compensation mechanism for IP-
enabled traffic should be based on the use of the PSTN. (Id* at 35.) Therefore, 
TelCove contends that it has proposed an appropriate modification of the 
definition of switched access traffic to properly exempt VoIP traffic originated in 
the same ILEC local exchange areas from switched access traffic. (TelCove Initial 
Br. at 77.) 

As to routing/trunking arrangements, TelCove argues that SBC takes the 
position that aU Switched Access Traffic (regardless of whether or not it is 
originated and terminated in the same local calling area) must be terminated 
over Feature Group access trunks (B or D), except certain types of intraLATA*^ 
toU and Optional EAS" traffic, and that aU such trafflc is subject to appUcable 
interstate and intrastate switdied access charges, TelCove explains that, for 
Section 12 of the ITR Appendix, TelCove has proposed that not aU IP-enabled 
traffic be automatically treated as interexchange or switched access traffic. Using 
the caU path, as SBC seeks to do, in order to determine tiie trunk requirements, 
would mistakenly require Feature Group trunks for local traffic and force the 
application of access charges in error. (TelCove Ex. 1, at 38.) TelCove explains 
that, rather than focus on tiie geographic end points of tiie call, TelCove's 
proposal would have the Conunission focus on the caU's point of entry into and 
use of the PSTN, whidi in turn determines the appropriate trunking (local or 
access). The local or access trunk selection will then control whether redprocal 
compensation (local) or access (toU) compensation arrangements apply. 
(TelCove Reply Br. at 39.) TelCove daitns tiiat its approach is fully consistent 
witii paragraph 61 of tiie FCC's IP-Enabled Services NPRM,̂ ^ as quoted by SBC in 
its hutial Brief: 

1̂  The term ''intraLATA" describes telecommunications between two points (e.g., tfie called 
and calling numbers) located within the same Local Access and Transport Area (LATA), 
e.g., a telephone call between Columbus and Lancaster. 

i» The term "EAS" refers to Extended Area Service. 
i» See, In the Matter of IP-Enabled Services, WC Docket No. 04-36, FCC 04-28 (Mar. 10,2004 

Notice of Proposed Rulemaking) (IP-EnaNed Services NPRM). 
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As a policy matter, we believe tiiat any service provider that sends 
traffic to the PSTN should be subject to similar compensation 
obligations, irrespective of whether the traffic originates on the 
PSTN, on an IP network, or on a cable network. We maintain that 
the cost of the PSTN should be borne equitably among those that 
use it in simUar ways. 

(TelCove Reply Br. at 39-40; SBC Initial Br. at 65; IP-Enabled Services NPRM, 161.) 

As to SBC's claim that TelCove "all but abandoned its position that federal 
law treats interexchange IP-PSTN traffic as local traffic sul^ect to redprocal 
compensation," TelCove argues that SBC is misguided. TelCove explains tiiat its 
position, tiiat caUs should be rated when they hit tiie PSTN and that if the CPN is 
available it be utilized to determine the proper treatment, has not (jianged 
throughout this proceeding. It further explains that the canier that is selecting 
the trunking has the best information regarding whether to utilize a local or toU 
trunk. Where the CPN is available it would serve as a major factor in 
determining upon which trunk the call should be placed. (TdCove Reply Br. at 
40.) 

As to SBC's daim that IP traffic is susceptible to CPN stripping, which 
results in phantom traffic, TelCove contends that both TelCove witness Lafferty 
and SBC wibiess Neinast testified tiiat IP braffic can be stripped of its CFN. (Tr. I, 
61-63; Tr. II, 207-208.) Mr. Lafferty hirtiier testified tiiat tiie loss of CPN, or 
phantom traffic, is a growing problem in this industry. (Tr, n, 34.) AdditionaUy, 
TelCove argues tiiat SBC's reliance on the rec^t FCC VoIP 911 Order,^ which 
required VoIP providers that carry IP-PSTN traffic to provide the CPN, actuaUy 
proves TelCove's point, (TelCove Reply Br. at 40-41.) 

Next, TelCove addresses SBC's claim that "TelCove's language for the 
definition of Switched Access Traffic is inconsistent and it is unreasonable to 
define a single term two different ways in two different sections - particularly 
where, as here, tiiose definitions conflict." TelCove argues tiiat not only is it 
reasonable to define the same term differently depending upon the context and 
use, it is often necessary. The two appendices at issue deal with dramaticaUy 
different subjects. TelCove explains that SBC's confusion should be resolved by 
TelCove's acknowledgement that the language in Section 12.1 in the Trunking 
(ITR) Appendix and Section 17,1 in the Intercarrier Condensation Appendix 
should have said "for purposes of this Appendix only" instead of "for purposes 
of this Agreement only." (W, at41,) 

In condusion, TelCove recommends that until such time as the FCC 
adopts new rules governing intercarrier compensation for IP-PSTN traffic in its 
IP-Enabled Service NPRM and/or IC Further NPRM, the Commission should 
acknowledge the new reality tiiat IP-Enabled services are not tied to geography. 

°̂ See, In the Matter ofESU Requirements for IP-Enabled Service Providers, WC Docket Nos. (35-
196 (f 37), el al., FCC 05-116 Qune 3, 2005 First Report and Order and Notice of Proposed 
Rulemaking) {VoIP $11 Order). 
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As a result, compensation assodated with such traffic should be separated from 
geography, as proposed by TelCove's language. (Id., at 41-42.) 

SBC Position 

SBC states that the dispute between the parties concems the appropriate 
intercarrier compensation and routing for IP-enabled traffic induding both 
PSTN-IP-PSTN and IP-PSTN traffic. SBC explains tiiat PSTN-IP-PSTN b-affic is 
traffic that begins and ends on the PSTN like traditional phone calls but is 
temporarily converted to tiie IP format for some portion of the transmission. 
IP-reTN traffic, the type most at issue in this arbitration, is traffic that originates 
in the IP transmission format and is later converted to the time division 
multiplex (TDM) format to be terminated on the PSTN. It is SBC's position tiiat, 
when PSTN-IP-PSTN or IP-PSTN traffic is interexchange traffic, it should be 
treated like aU other interexchange traffic and, when it is local, it should be 
treated like aU other local braffic. It is SBC's opinion that TelCove proposes that 
aU IP-PSTN (and perhaps aU PSTN-IP-PSTN traffic) be treated Hke local braffic, 
ev&x if it is interexchange traffic, which is inconsistent with and prohibited by 
federal law. (SBC Initial Br. at 6(W1.) 

As to PSTN-IP-PSTN traffic, SBC contends that its proposed language in 
Section 12.1 (ITR Appendix) and Section 17,1 (Intercarrier Compensation 
Appendix) defines "Switched Access Traffic" to indude interexchange traffic that 
"terminates over a party's circuit switch, uiduding traffic fiiom a service that 
originates over a circuit switch and uses Intemet Protocol (IP) tranq>ort 
tedinology." SBC argues that its proposed language in Sections 12.1 & 17.1 is 
consistent with the FCC's dedsion in IP Access Qrnrge Order,̂ ^ where it hdd that 
carriers who carry interexchange PSTN-IP-PSTN traffic must pay appUcable 
access charges. Therefore, SBC argues that, consistent with the IP Access Charge 
Order, the parties' agreement should explidtiy reflect that interstate and 
intrastate access charges apply to interexchange FSTN-IP-PSTN traffic just Uke 
aU otiier interstate and intrastate interexchange traffic. Also, SBC argues that 
similarly the agreement should require the use of access tnmk groups for 
interexchange PSTN-IP-PSTN traffic, rather than local intercormection trunks, so 
tiiat SBC can assess tiie appropriate interstate and intrastate acxess charges. (Id. 
at 61-63.) 

Similarly, SBC argues tiiat its proposed treatinent of IP-PSTN is consistent 
with the current FCC intercarrier compensation rules that require the application 
of access charges to aU interexchange trafflc, with no exception for IP-PSTN 
traffic when the traffic is interexchange (i.e., originates and terminates in 
different local exchanges). SBC opines diat, when IP-PSTN braffic is local (i.e., 
remains within the local exchange), it should be treated like aU other local traffic 
(i.e., subject to redprocal compensation). In support of its position, SBC dies 
Section 51.701(b)(1), of the FCC rules, which provides that redprocal 

See, In the Matter of Petition for Ikclaratory Ruling that AT&T's Phone-to-Phone IP Telephomf 
Services are Exempt from Access Charges, WC Docket No. 02-361, FCC 04-97 (Apr. 21, 2004 
Order) {IP Access Charge Order}. 
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compoisation under Section 251(b)(5) does not apply to "traffic that is interstate 
or intrastate exchange access, information access, or exchange services for such 
access." SBC maintains that Section 251(g) of the 1996 Act preserves the "access 
charge regimes appUcable to this traffic." (ISP Remand Order, 1 37.) Also, m 
support of its position, SBC dies the FCC's poUcy statement in the IP-Enabled 
Services NPRM^ stating that: 

As a policy matter, we believe that any service provider that sends 
traffic to the PSTN should be subject to simUar compensation 
obligations, irrespective of whether the traffic originates on the 
PSTN, on an IP network, or on a cable network. We maintain that 
the cost of the PSTN should be borne equitably among those that 
use it in similar ways. 

{IP-Enabled Service NPRM, J 61.) Accordingly, SBC argues ttiat, if TelCove 
provides interexchange IP-PSTN service, TelCove should not be aUowed to 
escape paying for tiie cost of the PSTN. (SBC Initial Br. at 64-65.) 

Also, in support of its position, SBC dtes tiie FCC's Vonage Order arguing 
that, although the FCC recognized the difficulty in identification of the ph3^ical 
location of the end user making IP-PSTN calls, the FCC stiU dedded that IP-
PSTN traffic is jurisdictionally interstate (for the purpose of prohibiting state 
tariffing and certification requirements on such providers). SBC asserts the FCC 
made it extremely clear that the FCC was not making any changes to its 
intercarrier compensation and access charges rule. Thus, SBC opines that, untU 
the FCC establishes new rules, the parties should continue to follow the existing 
industry practice of using CPN to rate traffic. SBC goes on to say that whUe CPN 
may not be perfect, and on occasion may fail to accurately rate calls, this is not a 
grave issue. {Id* a.t 69-70.) 

SBC argues that TelCove's proposed language, which states that aU IP-
PSTN traffic should be treated as "local" traffic for intercarrier compensation and 
routing purposes by looking only at the point the traffic intercoimects with SBC's 
PSTN and ignoring the point where the IP-PSTN trafflc actually originated, is 
inconsistent with federal law. SBC argues that under TelCove's p rop (^ , an IP-
PSTN caU originated and terminated in a single local exchange in Columbus, and 
an IP-PSTN call placed in Europe and terminated in a Columbus local exchange, 
would be treated as "local" calls tiiat "originated" at the point where botii calls 
hit the PSTN in the Columbus local exchange, and, accordingly, subject to 
redprocal compensation. SBC argues that there is no FCC rule tiiat allows traffic 
to be rated by die point it "originates" on the PSTN, rather than the point it reaUy 
originates (i.e., the location of the originating end user). {Id* at 65-66.) As to 
TelCove's position that its proposal foUows the technology-neutral intercarrier 
compensation prindple, SBC argues that TelCove's proposal, which results in 
treating all IP-PSTN traffic as local, and exempting aU traffic using IP technology 
from access charges, flies in the face of this prindple. It is SBC's opinion that its 

22 See Note 19 above for full reference to the IP-Bnabled Services NPRM. 
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proposal, where intercarrier compensation does not depend on the underlying 
technology used, is technology neutral. {Id. at 72.) 

SBC asserts that TelCove witness Lafferty admitted that, if the caU record 
(which indudes CPN) for an IP-PSTN call is available, then that record should be 
used to determine the jurisdiction of the caU and tiie appropriate intercarrier 
compensation for the call. SBC further asserts that its proposed language would 
appropriately rate the IP-PSTN traffic as interexchange or local according to the 
CFN. As to TelCove's argument that its proposal is appropriate because caU 
records are lost for IP-PSTN calls, SBC contends that caU records are transmitted 
with IP-PSTN, because otherwise calls could not be directed to the proper party. 
SBC notes that TelCove's witness testified tiiat on an IP-PSTN caU sometimes tiie 
CPN would survive (the caU b'ansmission) and sometimes it would not, yet 
TelCZove provided no explanation or evidence regarding why the CPN would not 
be part of the caU record. SBC argues that, to tiie contrary, its witness testified 
that, for IP-PSTN calls, tiie majority of tiie time the CPN is induded in t i^ caU 
record. {Id. at 66-67.) SBC argues that TelCove has not produced any evic^nce 
that TelCove's proposal to treat aU IP-PSTN as local calls is more accurate than 
the current compensation regime (based upon CPN) for IP-PSTN traffic. (Id. at 
71.) 

SBC argues that TelCove faUed to demonstrate tiiat its proposal is 
technicaUy feasible. According to SBC, TelCove's proposal to rate IP-enabled 
traffic by its "point of entry" would require SBC to determine wiiat kind of 
technology was used to originate and to transport the caU and at what point the 
call first touched tiie PSTN. SBC argues tiiat TelCove did not explain how SBC 
could possibly determine this information for each caU, or whether it is feasible 
to make such new information available in the signaling stream for every caU. 
{m 

Next, SBC asserts tiiat TelCove's proposed "Switched Access Traffic" 
definition in Section 17.1 (in the Intercarrier Compensation Appendix) indudes 
interexchange PSTN-IP-POTN traffic and exdudes certain "traffic originated and 
transmitted using IP-enabled technology." Yet, TelCove's "Switdied Access 
Traffic" defirution in Section 12.1 (in tiie ITR Appendix) inappropriately omits aU 
reference to PSTN-EP-PSTN traffic and proposes to define the term to exdude 
certain VoIP traffic (an undefined term in the agreement). SBC contends that the 
two "Switched Access Traffic" definitions conflict and wiU only lead to further 
disputes between the parties in tiie future. {Id. at 67-68.) 

As to TelCove's argument that the "point of dispute is SBC's arbitrary 
determination that aU traffic originated and transported using IP technology is 
automatically interexchange traffic," SBC argues that TelCove is 
nuscharacterizing SBC's proposed language. SBC asserts that its proposed 
language defines switched access traffic (i.e., interexchange traffic that is subject 
to routing and access charges pursuant to switched access tariffs) as aU traffic 
that originates and terminates in different local exchanges, induding PSTN-IP-
PSTN and IP-PSTN traffic that originates and terminates in different local 
exchanges (Sections 12.1 & 17.1). Conversely, SBC's proposed language defines 
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Section 251(b)(5) traffic (i.e., traffic that is routed over local interconnection 
trunks and is subject to redprocal compensation) as aU traffic that origmates and 
terminates in the same local exchange (Section 5.1). Accordingly, SBC argues, its 
proposed language appUes access diarges only to PSTN-IP-PSIN and EP-PSTN 
traffic that is interexchange in nature, and would not apply access charges to IP-
enabled traffic that originates and terminates in the same local calling area (as 
determined by the CPN). (SBC Reply Br. at 30.) 

SBC, also, responds to TelCove's argument tiiat an IP-PSTN caU "could 
easily take a path through multiple states before being terminated to the PSTN in 
the same local calling area," and that SBC would inappropriately "treat this type 
of call as interexchange." SBC argues that nothing in its proposed language 
makes the rating of a caU hinge upon the caU path. Rather, SBC's proposed 
language looks only to the points of origination and termination. (Id. at 32.) 

Arbitration Award 

The dispute we need to address here is how to treat traffic originated 
and/or bransmitted using IP technology (botti PSTN-IP-PSTN and IP-PSTN) for 
the purposes of routing and intercarrier compensation under the ICA. Although 
TelCove daims that tiie dispute is only regarding the treatment of IP-PSTN 
traffic, SBC questions whether there is an agreement between the parties on the 
treatinent of PSTN-ff*-PSTN braffic, (SBC Initial Br. at 61; TelCove Reply Br. at 
39.) Our discussion wiU address both types of trafflc. In resolving this issue, we 
are guided by this Commission's and the FCC's ultimate poUcy goals for 
intercarrier compensation, which are to have the routing (trunking) arrangement 
and compensation for traffic exchanged between carriers/service providers 
treated in a technology neutral marmer. Until the FCC issues its dedsion in the 
intercarrier compensation proceeding, and pending the outcome of the appeals 
from the Vonage Order, carriers are required to follow the existing rules and 
apply different rates based on traffic jurisdiction. As to the teclmologicaUy 
neutral intercarrier compensation and trunking guiding prindple, it has been 
dearly articulated by the FCC, in paragraph 61 of its IP-Enabled Service NPRM, 
that any service provider that sends traffic to the PSTN should be subject to 
similar compensation obligations, irrespective of whether the traffic originates on 
the PSTN, on an IP network, or on a cable network, and that the cost of the PSTN 
should be borne equitably among those that use it ia similar v/SLys* We also find 
it necessary to use the current industry practices, to the extent possible, to resolve 
these issues until the FCC resolves these issues genericaUy and sets the necessary 
industry requirements for interconnection and trunking arrangements. 

Accordingly, we find that, as we discussed in resolving Issue 37, for aU 
types of traffic (PSTN-PSTN, PSTN-IP-PSTN or IP-PSTN), tiie physical location 
of the calling and called party, to the extent it is known, is the dedding factor in 
the jurisdiction of the caU for traffic routing and intercarrier compensation 
purposes. If the physical location of the calling and caUed party is not known, 
but the CPN of tiie called party is available, the CPN should be used for the 
jurisdictional identification of the call for traffic routing and intercarrier 
compensation purposes. Although we do not accept TelCove's proposal to use 
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CPN as the preferred method to determine traffic jurisdiction, we find that it is a 
reasonable altemative to detennine traffic jurisdiction in the absence of the 
avaUability of the physical location of die calling and caUed party. If neither the 
physical location of the calling and caUed parties, nor the CPN of ttw caUing 
party is avaUable, then tiie PSTN-IP-PSTN or tiie IP-PSTN traffic should be 
considered interstate trafflc for the purpose of traffic routing and intercarrier 
compensation. This is consistent with tiie FCC's dedsion in IP Access Charge 
Order that carriers caimot avoid pajmient of access charges for interexchange 
braffic. It is also consistent with the FCC's Vonage Order finding IP-PSTN traffic 
to be interstate traffic due to difficulty in the identification of the physical 
location of the end user making the EP-PSTN calls. Also, this process wiU adiieve 
the competitive and technological neutrality under the current intercarrier 
compensation framework, until tiie ultimate goal of unified intercarrier 
compensation is reached. Accordingly, we adopt SBC's proposed conti'act 
language for Section 17.1 (Intercarrier Compensation Appendix) and Section 12.1 
(ITR Appendix) as it is consistent with our dedsion. 

We are not persuaded by TelCove's argument that using the point where 
the caU hits the PSTN to rate a caU for the purpose of intercarrier compensation is 
technology neutral, consistent with the federal law, or even technic^y feasible. 
The record indicates that even TelCove's witness admitted that, under TelCove's 
proposal, a call originated and terminated in the same local exchange and a caU 
ori^nated in Europe and terminated in that same local exchange (whether the 
caU is a PSTN-IP-PSTN call or an IP-PSTN call) wiU be treated ttie same, (Tr. II, 
38-39.) This is not a technology neutral solution, as those two calls wiU be treated 
differently if the caUs were PSTN-PSTN calls. Also, this proposal is not 
consistent vnth existing federal law, as a call originated in Europe and 
terminated in that same Ohio local exchange should be rated as an interstate 
interLATA23 caU, Based on TelCove's proposal, tiiat caU would probably be 
treated as a local or intrastate intraLATA call, as the point where it hits the PSTN 
is probably located in the same exchange or the same LATA, We beUeve 
TelCove's proposal would also conflict with the FCC's dedsion in IP Access 
Charge Order that carriers cannot avoid payment of access diarges for 
interexchange traffic simply by using IP technology. 

Also, the record shows that the terminating carrier has no control over the 
routing of the call (i.e., which trunk group the caU wiU be transmitted over to 
readi the terminating carrier), which determines the appUcable conqjensation 
rates. To the contrary, the routing of the call destined to the terminating carrier 
is determined by either the originating carrier or the IXC that transports the caU, 
(Tr. n, 31-32,) We note that TelCove, under its proposal, did not articulate any 
defined rule to govem how sudi carrier (the originating carrier or the IXC that 
transports the caU, and can be the same carrier) should route such caUs. 
TelCove's witness testified that "the terminating carrier reUes on the trunk that 
was used by the carrier that transported the caU to terminate it to the terminating 
carrier,. * the terminating carrier has to rely on the carrier tiiat deUvers the caU to 

The term "interLATA" describes telecommunications between a point located within one 
LATA and a point located outside the LATA. 
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it." (Tr. 1,50.) TelCove did not explain how the carrier handing off the caU to tiie 
termirmting canier, absent the CPN as TelCove argues, will be able to determine 
the appropriate trunk group to route a caU. Neitiier did TelCove e>q7lain how 
SBC would determine aU information necessary to be able to biU the originating 
carriers for braffic temiinated on its network under TelCove's proposal. 
Accordingly, we find that TelCove failed to demonstrate that its p r o p e l is 
technically feasible. Accordingly, we reject TelCove's proposed contract 
language for Section 17.2 of the Intercarrier (lompensation Appendix and Section 
12.1 of the ITR Appendix. 

B. Specific Access Tariffs to be Used for Determining Rates 

Issue 1: Should TelCove be able to charge an intraLATA Access 
rate higher than the incumbent? 
ICA Ref. - GTC ((^neral Terms and Conditions) § 1.1.2 

Issue 42: Should TelCove be able to charge an intrastate/IntraLATA 
or interstate/IntraLATA Access rate higher than the 
incumbent? 
ICA Ref. - Intercarrier Compensation Appendix 

§§10-10.1; 14.1-14.2 

TelCove Position 

TelCove's and SBC's dispute involves the proper access rates that TelCove 
is authorized to charge SBC for the termination of intrastate, intraLATA toU calls. 
TelCove disputes SBC's proposed language in Section 1.2.2, stating that "access 
compensation is in accordance with the LECs tariffed access rates." TelCove 
argues that SBC is attempting to dictate the access charges it pays for terminating 
its own intraLATA toll traffic to TelCove by proposing that TelCove apply the 
SBC access rates to this traffic. (TelCove Ex. 1, at 40,) TelCove argues that it has 
an Ohio access tariff that it applies to aU carriers, not just SBC and that its access 
rates are regulated and scrutinized by the Commission. (TelCove Initial Br. at 
16,) TelCove states that, consistent viath prior Commission order, its rates must 
be capped at the incumbent rates that were in effect as of June 2(XK).2* Those 
rates do not necessarily reflect SBC's current access rates. {Id* at 16-17; Tr. II, 133-
34.) 

As to SBC's reference to the FCC's efforts to restmcture interstate access 
charges to support its position, TelCove argues that Mr. McPhee acknowledged 
that the FCC has not ruled on intrastate traffic compensation. (TelCove Initial Br. 
at 17; Tr. II, 124.) TelCove beUeves that each party should be permitted to charge 
the access rates from its own intrastate access tariff to the party terminating 
intrastate, intraLATA toU traffic. (Id*) FinaUy, TelCove argues that any changes 
to intrastate access charges should only be made in the context of a generic access 

2* See, In ihe Matter of the Commission Ordered Investigation cfthe Existing Local Exchange 
Competition Guidelines, Case No. 99-998-'rP-COI, et a l (M>. 13,2003 Opinion and Order). 
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reform proceeding where all interested parties are provided the opportunity to 
partidpate. (W. at 70.) 

SBCFosiaon 

According to SBC, the dispute in Issues 1 and 42 is whether TelCove 
should be permitted to charge SBC an access rate for terminating intraLATA toU 
calls that exceeds tiie rate SBC charges TelCove for the same service. SBC's 
position is tiiat it should not. (SBC Initial Br. at 1.) SBC argues that tiie FCC 
addressed reform of CLEC access charges in its CLEC Access Reform Order.^ 
According to SBC, the FCC recognized that CXECs' interstate access rates are, in 
many cases, far in excess of tiie rates ILECs charge for the same service, wtdch 
results in shifting an inappropriate share of tiie CLECs' costs to the IXCs. (SBC 
Initial Br. at 1; CLEC Access Reform Order, 122.) SBC refers to die FCC findings in 
the CLEC Access Reform Order, arguing that there is no legitimate basis for 
requiring SBC to pay TelCove's unstated, unsupported, and changeable-at-wiU 
rates. (SBC Initial Br. at 2.) 

AdditionaUy, SBC argues that, consistent with the CLEC Access Reform 
Order, this Commission has adopted a rtde that caps CLEC intrastate access rates 
at ILEC rates, wdth limited exceptions that do not apply here. SBC dies to the 
Commission's Opinion and Order in Case No. 99-998,26 adopting Rule 4901:1-6-
33(C), OA..C, which provides: 

CLEC shaU cap its rates, on a rate element basis, at the rates of the 
ILEC providing services in the CLECs service area, for the 
termination and origination of intrastate switched access traffic, 
unless: 

1. The CLEC chooses to establish its o^vn forward-looking, cost-
based rates for the termination and origination of intrastate 
switched access traffic. 

2. The CLEC is a rural CLEC competing witii a nonnruial ILEC and 
its rates are capped at NECA access rates. 

3. The CXEC is bransitioning its rates to the benchmark rate in 
accordance with the FCC's order in CC Docket 96-92, released April 
27,2001. 

(SBC Initial Br. at 2-3.) SBC contends tiiat TelCove has not suggested tiiat any of 
those exceptions applies here. {Id. at 2-3.) Accordingly, SBC argues that 
TelCove's proposal, that it be permitted to charge access rates higher than SBC's 
access rates without any showing that its rates are forward-looking, cost-based 

» See, In the Matter of Access Charge Reform; Reform of Access Charges Imposed by Competitive 
Local Exchange Carriers, CC Docket N o . 96-262, F C C 01-146 ,16 FCC Red. 9923 (Apr. 27, 
2001 Seventii Report a n d Order) (CLEC Access Reform Order), 

26 See Case N o . 99-998-TP-COI, Feb, 13,2003 O p i n i o n a n d Orde r , A p p e n d i x A , at 21. 



04-1822-TP-ARB 20 

rates, violates this Commission's mle, and should be rejected even if there were 
no such rule. (/rf. at4.) 

Aribitration Award 

The cUspute in both Issues 1 and 42 is, basicaUy, whether TelCove should 
be able to charge SBC for tiie termination of intrastate, intraLATA toU calls at 
TelCove's tariffed sivitched access rates or whether TelCove's rates should be 
capped at SBC switched access rates. We find it is necessary to darify the 
Commission's current rule regarding how a CLECs intrastate switched access 
rates are to be set in its respective tariff. In Case No. pO-127-TP-COI, Oie 
Commission found that a CLEC must cap its intrastate access rates at the June 30, 
20(X) ILEC rate level unless a CLEC can justify its own higher rates throu^ a cost 
submission.27 This is the rule that aU fadlities-based CLECs in the s.tate of Ohio 
must foUow in setting their intrastate switched access rates in thdr respective 
inbrastate tariffs. While, Rule 4901; l-6-33(C), OA.C., as referen<^ by SBC, was 
adopted by tiie Commission in Case No. 99-998-TP-CC)I, it is stUI subject to ttie 
rehearing process and is not yet a final Commission rule. 

We find that, although SBC characterized TelCove's switched access rates 
as unstated and unsupported, SBC failed to provide any evidence ttiat any of 
TelCove's tariffed intrastate sviritched access rates are in violation of ttie 
Commission's ctuxent mles. (SBC Initial Br, at 2; Tr. II, 135.)* Accordingly, we 
adopt TelCove's position tiiat the contract language should aUow each carrier to 
charge its Commission-approved intrastate switched access rates for 
compensation for tiie termination of intrastate, intraLATA toU traffic Because 
the language in GTC Section 1.1,2 and in Section 10.1 Intercarrier Compensation 
AppencUx refers to each carrier's intraLATA or intrastate access tariff, we find 
that any future change in the Commission rules regarding intrastate switched 
access policy would trigger a mandate for tariff tq>dates to reflect sudi changes, 
and would automaticaUy bring the ICA into compUance with the Commission's 
intrastate access policy. 

C* Treatment of FX Service Traffic 

Issue 38; What is the appropriate form of intercarrier compensation 
for FX and FX-like traffic induding ISP-bound FX Trafffc7 
TelCove: ICA Ref. - Intercarrier Compensation Appendix 

§§1.3;7.2.1;7.2.11;7.4-7.5 
SBC: ICA Ref. - Intercarrier Compensation Appendix 

§§1.3; 7.2.1-7.2.2,1; 7.4-7.5 

27 See, In the Matter of the Commission's Investigation Into the Modification cf Intrastate Access 
Charges, Case No. 00-127-TP-COI (Mar. 15,2001 Entry on Rehearing, at 6). 
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TelCove Position 

In its Initial Brief, TelCove proposes tiiat foreign exchange (f^) traffic be 
treated similarly to the way that ottter types of local traffic are treated, induding 
the payment of appropriate compensation to the terminating carrier. TelCove 
disagrees with SBC's proposal that a bUl-and-keep regime apply to aU FX trafflc, 
induding ISP-FX traffic It is TelCove's position tiiat FX traffic is no different in 
many respects than other Section 251(b)(5) traffic and that the compensation 
mechanism should be based on the nature of the traffic at the point where dial 
tone is received. According to TelCove, the end-user customer places a local call, 
and the costs involved by the originating party to originate and the terminating 
party to terminate the caU are no different than any other local caU. TdCove 
argues that the ph)rsical location of the customer purchasing FX service is 
irrelevant for purposes of determining compensation and .therefore 
compensation should be based on the dialing pattem of the customer originating 
tiiecaU. (TelCove Initial Br. at 58-59.) 

TelCove contends that it has not proposed that "redprocal 
condensation," within the statutory meaning of Section 251(b)(5), apply to FX 
traffic, since TelCove agrees that FX traffic is not statutory Section 251(b){5) 
traffic. TelCove opines that FX traffic does not have to be the same as Section 
251(b)(5) traffic for a mutual compensation arrangement to apply. It is TelCove's 
position that a more balanced solution is to use a compensation mechanism, 
based on the use of the PSTN, which will provide a lower rate for the origmating 
party to pay. What TelCove has proposed is that a charge (rougjily equiv^ent in 
amount to redprocal compensation, based on the presumption that the network 
costs involved are likely to be similar) be imposed for FX traffic. TelCove adds 
that, regardless of the FX nature of the caU, there is a cost to the terminating 
carrier for handling that call. As to SBC's proposed biU-and-keep regime, 
TelCove argues that such a regime ignores die fact that these costs are being 
borne by the terminating carrier and tiiat SBCs proposal must therefore be 
rejected, (fd. at 60-61.) 

In support of its proposal, TelCove argues that SBC vntness McPhee 
conceded that there is no FCC requirement mandating that the Commission 
adopt SBCs proposed biU-and-keep regime for FX type traffic TdCove also 
claims that Mr. McPhee acknowledged that the "Commission can order a 
compensation mecharusm be appUed to that non-25l(b)(5) Trafflc . . . ." (M. at 
58.) Further, TelCove argues that while FX traffic may not meet aU of the 
requirements of Section 251(b)(5) traffic in the 1996 Act, it is not preduded from 
compensation as Section 251(b)(5) Traffic as defined in the ICA. (TelCove Reply 
Br. at 31.) 

SBC Position 

SBC contends that its proposed biU-and-keep regime for FX and FX-Uke 
services applies to ISP-bound traffic as weU as to voice traffic. (SBC Initial Br. at 
45.) It is SBC's position that FX traffic is not subject to redprocal compensation 
under Section 251(b)(5), as TelCove has acknowledged. SBC states tfiat TelCove 



04-1822-TP-ARB 22 

argues that tiie Commission can somehow impose redprocal Compensation (Le., 
intercarrier compensation at rates equal to Section 251(b)(5) rates) cm trafflc to 
which Section 251(b)(5) does not apply. It is SBCs opmion ttiat the traffic either 
is or is not suliject to Section 251(b)(5) reciprocal compensation. If it is not, SBC 
argues, state commissions have no authority to impose redprocal compensation 
on it. SBC contends that TelCove dtes no such autiiority, because there is none. 
Further, SBC argues tiiat this Commission has held that the appUcability of 
redprocal comper\sation under Section 251(b)(5) is determined by the geography, 
and not by NPA-NXX ŝ assignments that may make non-local calls appear local. 
In support of its argument, SBC dtes the Commission's dedsic^is in arbitration 
cases involving SBC and AUegiance Telecom,̂ * and TDS Mebrocom.3*> SBC also 
dtes the Commission's decision in the Global NAPS and Verizon North 
arbibration case.3' (W. at 42-43.) 

SBC disagrees with TdCove's position that, because a caU to an FX 
customer "looks" local to the network, it should be treated as local by being 
subject to redprocal compensation, even tiiough the caU actuaUy passes from one 
local exchange area to another. SBC opines that a caU is an intraLATA toU caU 
because it travels from one local exchange area to another local exchange area in 
the same LATA, not because of the NPA-NXXs of the calling party and the caUed 
party. SBC further opines that traffic between parties located in different local 
exchanges is interexchange traffic, and is subject to intrastate and interstete 
access tariffs, not redprocal condensation. SBC argues that, according to the 
FCC's ISP Remand Order, Section 251(b)(5) does not mandate redprocal 
compensation for exchange access, information access, and exchange services for 
such access. (ISP Remand Order, 134; SBC Initial Br. at 43-44.) 

SBC states that it is true that, from the point of view of an end user who 
places a caU to someone who has FX service, the call appears to be local, which is 
the whole point of FX service. However, SBC opines, from the point of view of 
the called party, FX caUs do not appear (to be) local. SBC argues that the caUed 
party knows that he or she is paying for a spedal service that enables other 
people to place non-local calls without having to pay tiie toU charges they would 
otherwise have to pay. (SBC Initial Br. at 46.) 

As to TelCove's argument that, since TelCove incurs the same costs for 
terminating an FX caU as it incurs when it terminates a local caU, SBC contends 
that TelCove's argument proves nothing since the intercarrier compensation 

28 The term "NPA" refers to the Numbering Plan Area. The term "NXX" is *he term used 
to identify a central office code. 

29 See, In the Mat ter of AUegiance Telecom c fOh io , Inc. 's Petition for Arbitration ofhxferamnedion 
Rates, Terms and Conditions and Related Arrangements with Ameritech Ohio, C a s e N o . 01-724-
TP-ARB (Oct. 4,2001 Arbitration Award, at 8-9). 

^ See, In the Matter of Petition of T D S Metrocom, Inc . fo r Arbitration of Interconnection Rates, 
Terms, a n d Conditions and Related Arrangements wi th Ameritech ( ^ i o , C a s e N a 02-1254-TP-
ARB (Dec. 19,2002 Arbitration Award, at 25). 

51 See, In the Matter of Petition of Global N A P S Inc. f o r Arbitration Pursuant to Section 252(b) of 
the Telecommunications Act of 1996 to Establish a n Interconnection Agreement wiOt Verizon 
NoHh, Inc., C a s e Mo. 02-876-TP-ARB (Sept . 5 , 2 0 0 2 Arb i t r a t ion A w a r d ) . 
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scheme does not uniformly match terminating compaisation to the terminating 
earner's costs. (U. at 47.) SBC further contends that, although according to 
TdCove's logic the charges to terminate local traffic and intraLATA toU traffic 
should t>e similar, by law an intraLATA toU call is subject to access charges, not 
redprocal compensation. (SBC Reply Br. at 23.) Next, SBC addresses TeTCove's 
position that a carrier, on whose network an FX caU originates, should pay the 
terminating carrier a charge "roughly equivaleit in amount to redprocal 
compensation based on the presumption that the network costs involved are 
likely to be similar." SBC argues that TelCove has not proposed any "rough 
equivalent" rate in its contract language, either in words or in numbers. SBC 
points out that TdCove's contract language does not say that FX traffic wiU be 
subject to a charge roughly equivalent to redprocal compensation, but it says 
that FX braffic ts Section 251(b)(5) braffic, which TelCove concedes it is not'. (Ida at 
22-23.) 

SBC disagree with TelCove's argument that, even if FX traffic is not 
actually subject to Section 251(b)(5), the parties should nonetheless pay each 
other redprocal compensation for the transport and tarmination of FX traffic 
because it is "Uke" Section 251(b)(5) braffic. SBC argues ttiat: (a) FX traffic is not 
"Uke" Section 251(b)(5) braffic in any way tiiat mati:ers, but it is "like" uitraLATA 
toll braffic; and (b) FX braffic travels to points beyond the local exchange and, 
therefore, in accordance with the FCC's ISP Remand Order, it is interexchange 
b-affic and it is not subject to redprocal compensation. {ISP Remand Order, % 37; 
SBC Initial Br. at 47-48.) 

SBC criticized TdCove's suggestion that, if redprocal compensation does 
not apply to FX b*afflc, SBCs biU-and-keep proposal diould be rejected because 
access charges would apply. SBC asserts that in reaUty ttie t«minating carrier 
would pay access charges to the originating carrier, because the terminating 
carrier is providing a value-added service (namdy, FX service) to its customer 
and is being compensated by its customer for providing that service. Thus, SBC 
argues that, contrary to TelCove's contention that its redprocal cozx^pensation 
proposal is a reasonable middle ground, the real middle ground is SBC's WU-
and-keep arrangement. (SBC Initial Br. at 48.) 

Arbitration Award 

We note the record reflects that both parties agree that FX traffic (whether 
ISP braffic or non-ISP braffic) is not statutory Section 251(b)(5) braffic. (TdCove 
Initial Br. at 60; SBC biitial Br. at 44.) Based on ttie FCCs ISP Remand Order, we 
agree with tiie parties that FX braffic is "not statutory Section 251(b)(5) braffic 
Accordingly, we find that redprocal compensation rates do not apply to FX 
braffic. 

In reaching this conclusion, we conducted our analysis according to 47 
CF.R. § 51.701 of the FCC rules. According to Section 51.701, we need to 
determine whether FX traffic is "interstate or intrastate exchange access, 
information access, or exdiange service for such access" (i.e.. Section 251(g) type 
of traffic). If FX braffic is Section 251(g) t3^e of traffic, tiien it is not suited to 
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redprocal compensation; if it is not Section 251(g) traffic, then it is subject to 
redprocal compensation. At the outset, imder paragraph 42 of the FCCs ISP 
Rernand Order, ISP-bound traffic (regardless of bdng categorized as FX traffic or 
non-FX traffic) faUs within "information access" category in Section 251(g) of the 
1996 Act, which exdudes it firom Section 251(b)(5). Accordingly, ISP-bound 
traffic (induding ISP-bound FX traffic) is not subject to redprocal compensation. 

Next, we address non-ISP-bound FX traffic. We first examine whether FX 
braffic (in this paragraph of tiie Award we mean non-ISP-botmd FX traffic) is 
either "exchange access" or "exchange service for such access," Under 47 U5.C 
§ 153(16), "exchange access" means ttie offering of access to the tdephone 
exchange services or fadlities for the purpose of the origination or termination of 
telephone toU services. The FCC, in note 65 of its ISP Remand Order, found ttiat 
although the term "exchange service" is not defined in tiie 1996 Act, it is used in 
the Modified Final Judgment (MFJ) as part of the definition of the term 
"exchange access," which the MFJ defines as "the provision of exchange services 
for the purpose of originating and terminating interexchange 
telecommunications. "^ Accordingly, if the FX traffic is interexchange 
telecommimications service traffic, it is exempted from Section 251(b)(5) 
redprocal compensation. We find that subscribers to FX service pay a premium 
charge, to avoid paying toU charges assodated witii the tdephone toU services 
that would otherwise apply, to caU certain exchanges outeide the local caUing 
area. Such charges (such as SBCs tariffed FX service) are in addition to the basic 
local exchange service rate. (Tr. I, 52.) The other dimension of the FX service is 
that it aUows other end users to caU the FX service subscriber without incurring 
toU charges. However, whether a call appears local from the end user's 
perspective (i.e., end user does not incur toU charge) is not what controls the 
jurisdiction designation of the traffic for compensation purposes; rather, it is the 
ILECs local calling area. Calls originated and terminated between exchanges not 
within the boundary of ILEC's local calling area are uiterexdiange calls (i.e., 
interexchange telecommunications) and such traffic is biterexdiange traffic for 
the purpose of intercarrier compensation arrangements. Therefore, we find that 
FX service falls under the "exchange service for such access" category of Section 
251(g) traffic, and is not Section 251(b)(5) traffic. Accordingly, FK traffic is not 
subject to redprocal compensation. 

We note that TelCove's proposed language in Section 7.2.1 of the 
Intercarrier Compensation Appendix reflects tiie position that FX traffic is 
Section 251(b)(5) trafflc in the exchange where the dial tone is recdved and is 
subject to redprocal compensation, which is inconsistent with our condusion. 
Then, in its Initial Brief, TelCove stated that it has not proposed that "redprocal 
compensation" within the statutory meaning of Section 251(b)(5) apply to FX 
traffic, since TelCove agrees that FX traffic is not statutory Section 251(b)(5) 
traffic. Accordingly, TelCove proposed that a compensation charge r o u ^ y 
equivalent in amount to redprocal compensation, based on the presumption that 
the network costs involved are likely to be siirular, be imposed for FX traffic. 
(TelCove Initial Br. at 60-61.) However, in shifting its position, TelCove did not 

See ISP Remand Order, f 37, n. 65. See Note 13 above for the complete dte to the ISP 
Remand Order. 
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provide the Commission witii a spedfic recommaidation as to the revised 
contract language or the compensation rate for FX b-affic to be induded in the 
ICA. We find SBC's proposed language to be consistent witti our condusion. As 
to the compensation charges for FX traffic, tiie only other proposal is SBCs, 
which is a biU-and-keep anangement. Accordingly, we adopt SBCs proposal for 
a biU-and-keep anangement. Therefore, we adopt SBCs proposed contract 
language relevant to the Intercarrier Compensation Appendix, Sections 1.3,7.2.1, 
7.2.1.1, and 7.4 -7.5 for the final ICA. 

D. Unidentified Traffic 

Issue 40: Should SBC be billed as the default ori^nator for calls 
where tiie Calling Party Number (CPN) is not provided 
from an end user? 
Telcove: ICA Ref. - Intercarrier Compaisation Appaidbc 

§ 15.3 

Issue 45: Should SBC be deemed the originating carrier for traffic 
that it passes where the Calling Party Number (CPN) has 
been stripped or that otherwise cannot be identified? 
ICA Ref. - ITR Appendix § 5.4.8 

TelCove Position 

It is TdCove's position that it is not disputing the requirement to enter 
into the proper interconnection or transport and termination agreemeits with 
entities origbiating traffic. Rather, TelCove and SBC's dispute relates to the 
responsibUity to identify ttie originating party and compensate the terminating 
party when the originating party has not been adequately identified. It is 
TelCove's position that, to tiie extent one party ddivers third-party traffic to the 
other party, the party deUvering the traffic must eiihex identify the party 
originating the traffic or take responsibiUty for paying the required 
compensation to tiie terminating party. TelCove argues that, whUe the party 
delivering the braffic to the terminating party should know die identity of the 
party which originated die b-affic or which delivered the ti-afflc to the party 
handing off the traffic (i^., the intermediary bransit carrier), tiie terminatbig 
carrier has no means of identifying the originating party. TelCove argues that its 
language simply requires SBC, when delivering traffic to TelCove, to mdude a 
bUIing record tiiat identifies tiie originating patty. TdCove asserts that SBC, as 
the last carrier to transport the traffic, is in the best position to identify the traffic 
and should be required to provide such information or compensate TdCove for 
the transport and termination of the traffic, (TdCove Initial Br. at 67-68.) 

TelCove asserts that Ihe Oklahoma Corporation Commission (CXC) 
required SBC to compensate independent LECs (Independents), at the 
Independents' appropriate intrastate access charges, for third-party traffic 
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terminating to the Independents on Feature Group C (FGC) brunks from SBC^^ 
According to TelCove, SBC is required to provide the Independents with 
adequate records to identify the third-party carriers that SBC identifies as 
finandally re^onsible for such braffic. If the third-party carrier pays the 
Independent, a aedit is given to SBC. However, if the third-party does not pay 
the Independent, SBC and the Independent can work togetiier to block the third-
party from using the Independent's network to terminate traffic. (Id.) 

TelCove maintains that it wiU provide a record to SBC induding the CPN, 
originating Carrier Identification Code (CIC), and/or otiier necessary 
information that will allow SBC to identify the originatmg carrier, when TelCove 
ddivers third-party traffic to SBC. AdcUtionaUy, if TelCove does not provide 
SBC adequate information for SBC to identify ttie originating canier, TelCove 
wiU compensate SBC for the termuiation of the tinidentffied traffic. TelCove 
asserts that, even though SBC witness McPhee admits that SBC sometimes 
receives and hands off to TelCove traffic from an originating party that does not 
indude proper billitig records or other identifying information, and that SBC is 
tiie only carrier in a position to identify the carrier that originated the traffic, SBC 
refuses to agree to TdCove's proposaL (Tr. II, 122-23; TelCove Initial Br. at 69.) 

SBC Position 

According to SBC, tiiis issue concems transit traffic, and consequently 
involves an originating carrier (a thbrd party), a faransitkig carrier (SBC), and ttie 
terminating canier (TelCove). In this scenario, the originatir^ carrier pays SBC 
for transporting tiie call from the originating canier's network to TelCove, and 
the originating carrier pays TdCove compensation for tenninating the caU. SBC 
maintains tiiat, generaUy, the originating carrier transmits, as part of the 
Signaling System 7 ("SS7") message that accompanies the call, information that 
enables tiie terminating canier to identify the originating carrier, so that it can 
charge the originating canier redprocal compensation. This information is 
received by the transiting canier, whidi passes it along to the terminating carrier 
afong with tiie call. According to SBC, tiie parties' dispute concems some calls 
that are transmitted by the originating carrier without the information the 
termmating canier needs to identify, and bill, the originating carrier. SBC 
disputes TelCove's proposed language that would allow TelCove to charge SBC 
the redprocal compensation that should be charged, but that cannot be diarged 
to the originating carrier. (SBC Initial Br. at 57.) 

SBC asserts tiiat the PubUc Service Commission of Wisconsin ("PSCW") 
arbitrated this issue and held that SBC Wisconsin, as the transiting carrier, 
should provide the terminating carrier with whatever calling party information 
SBC Wisconsin receives from die originating carrier. However, SBC daims that 
if the originating carrier does not transmit information suffldent to permit the 
terminating carrier to bill the originating carrier (for redprocal compensation), 
SBC Wisconsin has no "obUgation to [the terminating carrier] for terminating the 

See, In the Matter of the Application of Atlas Telephone Company, et al, for Approval of Tariffs, 
Oklahoma Cause N a PUD 980000263 (Sept. 4,2001 Final Order). 
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traffic."^* SBC maintains tiiat it should, and wUl, pass to TdCove, as the 
tenninating carrier, whatever calling party infonnation the originating oirrier 
passes to SBC. But SBC cannot lawfully be made Uable for the originating 
carrier's redprocal compensation obligation to TdCove if that information is 
insuffident to permit TelCove to bUI the originating canier for redprocal 
compensation. (Id. at 58.) 

SBC argues that TelCove's proposal is inconsistent with the 19% Act, as 
Section 251(b)(5) of the 19% Act imposes the redprocal compensation obUgation 
on the originating carrier, and contemplates that aU local exchange carriers wiU 
establish redprocal compensation anangements for the transport and 
termination of tdecommunications. SBC maintains that the redprocal 
compensation duty is the originating canier's duty, not SBCs, and the 
terminating carrier (TelCove, in this instance) should have appropriate 
arrangements in place with that originating canier to ensure that it is able to 
coUect the redprocal compensation that is due. SBC argues that if TelCove does 
not establish such an anangement with the originating carrier, TelCove cannot 
shift that carrier's obligation to SBC. (Id*) 

As to TdCove's statement ttiat its language simply requires SBC, when 
deUvering traffic to TelCove, to mdude a bUling record that identifies the 
originating party, SBC asserts that it is a mischaracterization of the dispute and 
that it is not what TelCove's proposed language says. SBC maintains that this 
issue is not about SBCs obligation to help TelCove identify the originating 
carrier. SBC maintains that it has made clear it wiU cooperate with TdCove to 
by to identify the originator(8) of calls sent without tiie CPN information. (SBC 
Initial Br, at 59; SBC Reply Br. at 27; SBC Ex. 3, at 19.) SBC maintains ttiat ttie 
parties have already agreed, in the very provision that is at issue here (Section 
15.3, Intercanier Condensation Appendix), tiiat "SBC-13STATE wiU pass aU SS7 
sigruiUng infonnation induding, ivithout Umitation, CPN if it receives CPN from 
FGD35 carriers." (SBC Reply Br. at 33-34; See also Joint Ex. 1, Part 1, at 43-44.) 
Thus, SBC argues, the disagreement is not whetiier SBC wiU help TelCove 
identify the originating carrier; SBC has already committed to do that. CSBC 
Reply Br. at 34.) Rather, SBC continues, tiie question is whether SBC can 
properly be deemed the originating carrier if the actual originatuig carrier cannot 
be identified. SBC asserts its beUef that TelCove's proposed language is plainly 
urureasonable, and should be rejected. (SBC Initial Br at 57,59, 73-74; SBC Reply 
Br. at 28,34.) 

Next, SBC argues tiiat TelCove's assertion that the "party delivering the 
traffic to the terminating party should know the identity of tiie party which 
originated the traffic or which deUvered the traffic to the party handkig off die 
braffic" is off point. (SBC Reply Br. at 28.) SBC sbresses that tiie subject of the 
parties' disagreement is the situation where TelCove, as the terminating carrier. 

^ See', TDS Metrocom Petition for Arbitration of Interconnection Terms, Conditions, and Prices 
from Wisconsin Bell, Inc., d/b/a Ameritech Wisconsin, Case No. 05-MA-123 (Mar. 12, 2001 
Arbitration Award, at 91-92). 

35 The term "FGD" refers to Feature Group D. 
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does not .know who to biU as tiie originating carrier notwitiistanding SBC's 
efforts to cooperate - not where SBC refuses to share vritii TdCove infonnation 
ttiat SBC has. (Id,) As to TelCove's reference to ttie (XC order, SBC contends 
that the order does not support TelCove's position, because the order is the result 
of a negotiated resolution between SBC Oklahoma and the other parties to the 
proceeding, and not an CXC determination of the issue - it simply records the 
fact of negotiated agreement. (W.at29.) 

Arbitration Award 

The parties agree that SBC, acting as transiting carrier, sometimes recdves 
and hands off to TelCove traffic that does not indude proper biUing records or 
other identifying information to aUow TelCove to bill the originating' carrier, 
(TelCove Initial Br. at 69; Tr. II, 122.) The issue here is whettier SBC should be 
cor\sidered the default originator of that traffic. We find that SBC has committed 
to pass the SS7 information it recdves from the originating carrier, and has stated 
that it would be willing to provide TelCove with information about the trunk 
group over which that traffic is carried. (SBC Reply Br. at 33-34; Tr. H, 122-23.) 
We also find tiiat Section 251(b)(5) of tiie 19% Act does not obUgate SBC to 
compensate TelCove for traffic delivered by SBC as an intermediate carrier and 
originated by a third canier's end users. It is the originating carrier's 
responsibiUty in this situation, pursuant to a transport and termination 
agreement under Section 251(b)(5) between the third carrier and TelCove, to 
compensate TdCove for terminating such traffic. Accordingly, we reject 
TelCove's proposed language and adopt SBCs language for Section 15.3 
Intercarrier Compensation Appendix and Section 5.4.8 FIR Appendix for the 
final ICA. The final ICA language should also indude a requirement that SBC 
(as SBC committed) pass through aU the information SBC recdves firom the 
originating carrier to TelCove. We direct the parties to work together to identify 
ttie originating carrier of the unidentified traffic. 

E. Points of Interconnection for Out-of*Exdiange Traffic 

Issue 52: Where should TelCove route out-of-exchange traffic when 
SBC is not the serving tandem? 
ICA Ref. • Out of Exchange Traffic Appendbc § 4.5 

The parties indicated in their reply briefs that this issue has been resolved. 
(TelCove Reply Br. at 42; SBC Reply Br. at 35.) 

TRANSIT TRAFFIC ARRANGEMENTS 

Issue 39: Is transit traffic an appropriate type of traffic for indusion 
in the Agreement? 
TelCove: ICA Ref. - Intercanier Compensation Appendbc 

§4.5 
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Issue 44: Should Transit Services be induded in a Section 251/252 
interconnection agreement? 
TdCove: ICA Ref. - ITR Appendix § 4.2.1 - 4.3 

Issue 53: Should transit traffic be addressed in a 251/252 ICA? 
TelCove: ICA Ref. - Out of Exchange Traffic Appendix 

§6.0-6.3 

TelCove Position 

TelCove points out that transit traffic is a form of indirect interconnection 
for local (Section 251(b)[5]) and inbraLATA traffic that is originated by a TelCove 
end-user customer, transported over the SBC network and handed off to a thkd-
party (which can be another LEC, induding potentiaUy a wireless carrier or 
independent rural LEC), by SBC for termination to that third-party's end-user 
customer. Transit braffic can also work in the reverse and temdnate, to TdCove's 
end-user, customer traffic originated by a third-party's end-user customer. 
TelCove maintains that the parties disagree on whether transit service should be 
induded in the ICA with TelCove saying "yes" and SBC saying "no." TdCove 
states that SBC seeks to handle transit service through a separate commerdal 
agreement with rates set by SBC that would be initiaUy similar to current rates, 
but that could be raised at any time to "market-based" pri<%s. (TelCove Initial 
Br. at 61.) 

TdCove states tfiat Section 251(a)(1) of tiie 19% Act requires aU 
telecommunications. caniers to interconnect directiy or indirecdy with the 
fadlities and equipment of other telecommimications carriers. Therefore, 
TdCove maintains that ttie provision of transit traffic is interconnection and 
govemed, at a mmimum, by Section 251(a)(1) of the 19% Act and should be 
induded in this ICA, TelCove disagrees witii SBCs assertion that it need not 
negotiate or arbitrate its obUgations under Section 251(a)(1). TdCove maintains 
that SBC has provided transit service since adoption of the 1996 Act, induding as 
part of TelCove and SBCs prior ICA. (Id. at 62; Tr. II, 116.) TelCove contends 
that SBC's present beUef that bransit braffic is not a Section 251(b) or Section 
251(c) service subject to negotiation and arbitration is a radical change in SBCs 
position. (Id. at 62,65.) 

TelCove maintains that bransit service is extremely ii t^rtant to its abUity 
to compete and argues that without transit service, TelCove and other CLECs 
would be impaired in the provisioning of competitive local exchange services. 
TelCove explams that, absent bransit service, a TelCove end-user customer's caU 
to a third-party carrier's customer would not be completed unless TelCove had a 
direct trunk anangement with the third-party LEC or wireless carrier, which in 
many cases is not an economical altemative. TdCove aUeges that an altemate, 
state-wide transit service is not available in SBCs service toritory in Ohio. It 
argues that, although SBC witness McPhee makes reference to an alleged start-up 
third-party provider, "Neutral Tandem," he was unable to identify whether or 
not the carrier had ICAs with aU other caniers. (Id* at 63-64.) 
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As to SBCs proposal to offer a commerdal transit agreement, TelCove 
argues there are two underlying concems that require transit service to be 
addressed in the ICA, First, tiie 1996 Act recognized the requu*ement that 
interconnection, both direct and indirect, for tiie transport and tenrunation of 
traffic was critical to a competitive tdecommunicaticMis marketplace. Therefore, 
in TelCove's opinion, ICAs that are approved and enforced by the Commission 
under the 19% Act, FCC rules, and spedfic Ohio mles would ensure that rates, 
terms and conditions for transit service are just and reasonable. TelCove also 
argues that there are no statutorily mandated processes for negotiating and 
ultimately arbitrating a commerdal agreement and there is no set time window 
for completion as there is for an ICA under Sections 251/252 of the 19% Act. 
Accordingly, TelCove argues, competitive neutraUty and a level playing field 
necessitate that the Comniission retain oversight of the pricing for transit service. 
(Id, at 64-65.) 

TelCove asserts that other arbitrations involving SBC have recentiy 
conduded that transit traffic should be included in an SBC/CLEC 
(interconnection) agreement. TelCove states tiiat in the Levd 3/SBC arbitration 
proceedmg in Kansas^ and in the Level 3/SBC arbibration proceeding in 
Indiana,^^ the arbitrator ruled that transit traffic should be induded in the ICIA. 
TelCove also references the Connecticut Department of PubUc UtiUty Control 
dedsion that SBC has an obUgation to provide transit service.^ AdditionaUy, 
TelCove argues that tiie United States Court of Appeals for the Efetrict of 
Columbia Cu"cuit recently found tiiat the FCC has not definitively addressed 
whether or not transit traffic is a UNE, but has defened consideration of that 
issue until it completes its rulemaking on intercarrier compensation. Thus, the 
transit issue remains open and the FCC has yet to act.^' TdCove points out that 
SBC witness McPhee acknowledged that the bottom line on whether tiie 19% Act 
requires transit service remains an open question. {Id* at 65-66.) 

As to SBCs argument that it is not required to provide transit service 
under Section 251(a)(1) of tiie 1996 Act, TdCove disagrees and argues that 
nothing m Section 251(a) Umits SBC's obligation to intercormect solely to traffic 
that originates or terminates on SBCs own network. As to SBCs position ttiat, 
even if transit is required under 251(a)(1), it is not subject to interconnection 
negotiations or to arbitration by tiiis (Zommissioriy TdCove opines that this 

36 See, In the Mat te r of Arbitration Between Level 3 Communications, LLC e n d SBC 
OmmunicationSr Inc., Docke t N o . 04-L3CT-1046-ARB, (Arbihrators ' O t d e t 10: Decis ion, 
Feb. 7 ,2005) . 

^ See, In the Mat ter of Level 3 Communications, LLC's Petition for Arbi t raHm Pursuant to Section 
252(b} of the Communications Act cf 1934, as Amended by the Tdecommunications Act (^1996, 
and the Applicable State Laws for Rates, Terms, and Conditions (^Interconnection zaith I r^ iana 
Bell Telephone Company D/B/A SBC Indiana, 2004 Ind . P U C LEXIS 465 , a t *28, todiana 
Utility Regulatory Commfesion Case N a 42663INT-01 (Dec. 22,2004). 

J8 See, Petition of Cox Conrtecticut Telcom, L L C , for Investigation cf ihe Southern New England 
Telephone Company's Trans i t Service Cost S tudy and Rates, Docke t N o . 02-01-23 (Jan. 15 , 
2003 Dedsion). 

39 See United States Telecom. Ass'n v. Fed. Communications Comm'n, 359 F.3d 554 (D. C . M a r . 2 , 
2004) ("USTA ff"). 
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argument is wittiout merit for the following reasons: a) several other state 
commissions have found othenvise in recent SBC/CLEC arbitrations; b) SBC has 
provided transit service in hundreds of arbitrated ICAs since passage of the 1996 
Act, induding some filed with this Commission; and c) SBC has waived any 
argument that this Commission lacks jurisdiction to arbitrate transit service in 
this proceeding, as SBC wibiess Md?hee testified that, if the Commission 
concludes that transiting provisions must be included in the parties' ICA, the 
Commission should adopt the provisions set forth in Exhibit SM-1 attached to 
SBC Ex. 3. (TelCove R^ly Br. at 32-33.) 

As to SBCs proposed transit service provisions set forth in Exhibit SM-1 
attached to SBC Ex. 3, TelCove states ttiat it does not take issue with the prices 
proposed or the text of SBCs transit traffic language, with a single excqjtion. 
TelCove proposes Section 4.5 language that would require the party providing 
the transiting function to pass Signaling Data and the Operating Company 
Number (OCN), If the signaUng data is not provided, the transiting party would 
be biUed as the defaidt originator. (TelCove hutial Br. at 63.) 

SBC Position 

SBC opposes TelCove's proposed language, in the ICA sections in dispute, 
because it is SBCs position that transit traffic is not govemed by the 1996 Act 
Therefore, SBC believes that language conceming transit braffic is not subject to 
arbitration under the 19% Act and, accordingly, cannot be induded in an ICA 
made under the 19% Act, without the voluntary agreement of the parties. SBC 
explains that transit traffic is traffic that originates on the network of one carrier, 
is handed off to a second carrier, and is transported to a third carrier for 
termination on that third carrier's network. SBC states that the canier m ttie 
middle is said to provide "transit service." The transit traffic at issue here is ttie 
traffic for which SBC would be performing the transiting fimction or transit 
service. (SBC Initial Br. at 49.) 

SBC contends that not every disagreement between carriers that are 
negotiating an ICA is subject to arbitration under Section 252 of ttie 1996 Act. 
SBC argues that, pursuant to Section 251(c)(1) of the 19% Act, the issues that are 
subject to arbitration are those that arise out of the parties' negotiations 
conceming the "terms and conditions of agreements to fulfill the duties 
described in paragraphs (1) through (5) of subsection [251 ](b) and tiiis subsection 
[(c)]." SBC argues that the only appropriate artntrational issues are those issues 
having to do with the duties imposed by Sections 251(b) and (c) of tiie 1996 Act. 
In support of its position, SBC argues that its position is confirmed by Section 
252(c), which provides that, in resolving the arbitration issues, the state 
commission must "ensure that such resolution . . . meet(s] the requirements of 
Section 251, including the regulations prescribed by the Commission pursuant to 
Section 251" and "establish any rates for interconnection, services, or network 
elements according to subsection [252](d)." (Id, at 50.) 

As to TelCove's argument that Section 251(a)(1) requires transiting, SBC 
alleges that nothing in the 19% Act requires incumbent local exchange caniers -
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or anyone else - to provide transit service. SBC further aUeges that transit 
service would not be subject to arbitration under Section 252 even ff it were 
required by Section 251(a)(1). SBC states that Section 251(a)(1) provides tiiat aU 
telecommunications caniers (not just local exchange caniers or incumbent local 
exchange carriers) must "interconnect directly or indirectiy with the fadUties and 
equipment of other telecommunications carriers." This, according to SBC, means 
that SBC must allow all requesting carriers either to mterconnect directiy with 
SBCs network, by physicaUy connecting the two networks for the mutual 
exchange of traffic, or to interconnect indirectly with SBCs network, i.e-, to 
connect with SBC's network through a tiiird party, if any, that is wiUing to 
provide transit service. This also means that, accordmg to SBC, for other 
telecommunications carriers, each of them must aUow every requestuig carrier to 
intercormect with its network either directiy or indirectiy, via the network of a 
tiiird party, if any, that is wiUing to provide transit service. Accordingly, SBC 
opines that Section 251(a)(1) does not require SBC, or any otiier carrier, to 
provide service between two carriers that wish to uiterconnect their networks 
indirectiy. SBC maintains that, if Congress had intended to i n ^ s e such a duty 
on incumbent carriers Uke SBC, it would have said so in Section 251(c). Congress 
did not do so. Such a duty cannot be imputed to Section 251(a)(1) based on 
policy considerations. Accordingly, SBC cotidudes that the 1996 Act does not 
require ILECs to negotiate, and does not authorize state commissions to arlntrate, 
terms or conditions for transiting as part of an ICA made pursuant to the 19% 
Act. {Id. at 50-52.) 

SBC asserts that it wiU continue to offer transit service for carriers that 
wish to use SBCs network to reach tiiird party carriers pursuant to terms 
contained in a separate commerdal agreement that is outside the scope of a 
Section 251/252 arbib-ation. SBC argues tiiat ttie fact ttiat bransit service is not 
subject to arbibration imder the 19% Act does not imply that the Commission is 
without authority to regulate the service, orUy that it cannot do so in a 
proceeding under the 1996 Act. (Id. 52-53.) 

Next, SBC addresses TelCove's arguments that (1) SBC provides transiting 
under its existing ICA with TdCove, and there has been no change of law that 
should alter tiiat, and (2) SBC currentiy provides transit anangements to other 
LECs. SBC argues that its voluntary agreement to provide transiting service via 
ICAs in the past does not justify a Commission requirement that SBC do so in the 
future. As to TelCove's argument that SBC could charge monopoly prices for 
transit service if bransit service is not required by the 19% Ad, SBC maintains 
that such argument ignores several important considerations. First, SBC 
proposes to provide transiting to TelCove under a separate agreement under 
prices that are plainly just and reasonable and that TdCove has agreed to accept. 
Second, SBC continues, the fad that rates, terms and conditions for transit service 
are not subject to arbitration under the 19% Act does not mean that they are 
beyond the Commission's power to regulate. As to pridng of transit service, SBC 
argues that a determination that the 19% Act requires bransiting would not 
constrain prices in any readUy identifiable way because, as tiie FCC has 
recogiuzed, there is no cunent rule governing the pricing for transit service in 
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any event, and it is unclear how 19% Act-required transiting would be priced, 
(W. at 53-54.) 

SBC maintains that the Commission should dedde tiiat the terms and 
provisions governing transit service should not be induded in the parties' ICA. 
In case the Commission determines otherwise, SBC proposed contract language 
to provide clarity and certainty as to each party's responsibUities. SBCs 
proposed contract language appears in Ex. SM-1, and is attached to SBC Ex. 3. 

Arbibration Award 

To dedde whether terms and provisions governing transit soivice should 
be induded in the parties' ICA or not, we need to address the question of 
whether the 19% Act requires the provision of the transit service or not. As SBC 
explained, pursuant to Section 251(a), SBC must aUow aU requesting 
telecommimications carriers dther to interconnect directiy with SBCs network, 
by physically connecting the two networks for the mutoal exchange of traffic, or 
to intercormect indirectly with SBC's network, i.e., to connect with SBCs 
network through a third party, if any, that is willing to provide transit service. 
The same requirement applies equally to aU tdecommunications carriers. This 
means that, for other telecommunications carriers, each carrier must allow every 
requesting telecommunications carrier to interconned with its network either 
directiy or indirectly, via the network of a third party, if any, that is wiUing to 
provide transit service. We find that SBC, in provisioning the transit function at 
issue, is directly interconnected with TelCove's network for the transmission and 
routing of telephone exchange service and exchange access. We find that Section 
251(c)(2)(A) of die 19% Act obUgates SBC to provide, for the fadUties and 
equipir^ent of TelCove, interconnection vrith SBCs rwtwork for the transmission 
and routing of telephone exchange service and exchange access. Section 
251(c)(2)(A) does not state transmission and termination of telephone exchange 
service and exchange access, which means it does not limit ttie interconnection 
under Section 251(c)(2)(A) to the mutual exchange of trafiSc originated and 
terminated between the two carriers. Under Section 251(c)(2)(A), SBC is required 
to intercormect with TelCove for transmission and routing of tdephone exchange 
service and exchange access destined to TdCove's end-users as wdl as to a third 
party. AccorcUngly, we find ttiat under Sections 251/252 of the 19% Act tiie 
terms and provisions governing transit service should be induded in the parties' 
final ICA. 

We note that the parties agree to aU of tiie provisions of SBCs propc^ed 
transit service agreement except TelCove's proposed Section 4.5 language tiiat 
would require the party providing the transiting function to pass Signaling Data 
and OCN* If the signaUng data is not provided, the transiting party would be 
bUled as the default originator. Based on our condusion on this matter (Issues 40 
and 45) where we rejected siimlar TelCove proposed language, we adopt SBCs 
proposed language in Exhibit SM-1, attached to SBC Ex. 3, and titled "Transit 
Traffic Service Appendix," to be incorporated in the final ICA. 
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UMBUNDLED NETWORK ELEMENTS fUNEs) 

A. General Issues 

Issue 69(1): What is the appropriate transition and notification process 
for UNEs SBC is no longer obligated to provide? 

Issue 69(2): What otiier provisions should apply to dedassified UNEs? 
ICA Ref. - UNE Appendix §§ 22.4,2.2.5,23 

Issue 69(3): Should the ICA indude language concerning 
"redassified^UNEs? 

ICA Ref. - UNE §§ 2.1,22,1,2,2.2,2.2.3,2.2.4,2.2.5,2.3,2.6.1 
and 2.15.2 

TelCove Position 

TelCove states die parties agree tiiat the ICA must contain provisions for 
notice and a hransition period where SBC is no longer required to offer a 
particular network element as a UNE pursuant to Section 251 of the 1996 Act (i.e., 
a "Dedassified UNE"). TelCove asserts that it does not object to tiie use of the 
term "Declassified," but it does dispute several of SBCs proposals conceming 
ttie "declassification" process. (TelCove Ex. 1, at 6 6 ^ ; TdCove Initial Br, at %.) 
TelCove asserts that its proposed language in Section 2,2.1 provides that a UNE 
is "dedassified" when it is no longer required to be provided on an unbundled 
basis as a result of a diange in the law or the FCC's appUcation of the law. 
(TdCove Ex., 1. at 69; TelCove Initial Br. at %.) 

TelCove states that its proposed language m Section 2.2.1 expresdy carves 
out fadlities necessary for interconnection pursuant to Section 251(c)(2) of the 
1996 Act. TdCove argues that the FCC has determined that the interconnection 
fadUties that SBC must provide to TelCove for Section 251(c)(2) uiterconnecti<»i 
are ndther entrance fadUties nor dedicated transport UNEs and therefore are 
exempt from declassification. (TelCove Initial Br. at %.) TdCove contends that 
it proposes tiiis language to ensure that the ability to int^connect with SBC and 
the fadUties required for that interconnection are not removed as a result of UNE 
dedassification. It is TelCove's position that SBC's proposed language for 
dedassification is vague, faUs to exempt appropriatdy critical facilities utilized 
for interconnection from the dedassification process, and should be r^ected by 
ttie Commission. (TdCove Initial Br. at 96-97.) TelCove disputes SBC's 
statement, in its Initial Brief, that there is no need to indude TelCove's proposed 
contract language as TelCove is fuUy protected even without ttiis language. 
TelCove argues that SBC did not demonstrate that TelCove's preservation of 
Section 251(c)(2) intercormection fadlities avatlabUity, by expressly exduding 
such fadlities from the declassification process, is inappropriate. (TdCove Reply 
Br. at 52-53.) 
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As to disputed language in Sections 222 and 2.2.5 of the UNE Appendix, 
TelCove proposes language providmg tiiat, once a given network element has 
been dedassified, the CXEC is not entitled to obtain, or continue to have, access 
to it at rates set under Section 252(d)(1), whether provided alone, or in 
combination with other UNEs or services (e.g., combined or commingled). 
TelCove opines that its language is simple, concise and dear. TelCove argues 
that SBC's proposed language is redundant and contains a "by way of example 
only" dause that unduly complicates ttie contract language while failing to serve 
any useful purpose. (Id, at 98.) 

As to the disputed language in Sections 22.3 and 2.2.4,. TelCove asserts 
that SBC's proposed language should be removed since its only purpose is to 
protect SBC should SBC faU to utilize properly and uniformly its own "Lawftd" 
label for UNEs tiiroughout tiie ICA. (TelCove Diitial Br. at 99.) 

With regard to Section 2.3, TelCove argues that SBC reserves its rights to 
daim that nothing contained in the ICA shaU be deemed to constitute consent by 
SBC that any item is a UNE. TelCove added the foUowing language to Section 
2.3: 

Nothing contained herein or excluded from this App^idix shaU be 
deenwd to constitute consent by CLEC that any item not identffied 
in this Appendix as an available UNE or network element is not a 
network dement or Available UNE under Section 251(c)(3) of the 

- 19% Act, as determined by effective FCC rules and assodated 
effective FCC and judicial orders, tiiat SBC-13STATE is not 
required to provide to CLEC alone, or in combination with ottier 
network elements or UNEs, or commingled with othar network 
elements, UNEs or otiier services or fadUties. 

TelCove states that SBC wibiess SUver testified tiiat SBC is wilUng to 
acc^t TelCove's disputed language in Section 23. (SBC Be. 4, at 13.) 
Accordingly, TelCove asks that Commission to adopt its proposed language. 
(TelCove hutial Br. at 99.) 

Next, TdCove states ttiat the language in Section 2.6,1 Involves the 
appropriate transiticwi period and whether or not the Commis^on has a role in 
setting tiiat period. TelCove states that the parties reached agreement on a 30-
day transition period for individual UNEs, unless a greatar transition period is 
spedfied by the courts, or the FCC (TelCove Ex. 1, at 70.) TdCove maintains 
that the dispute centers on whether this Commission should be induded in the 
list of regulatory entities that can spedfy an extension of the transition period 
beyond 30 days. TelCove maintains that its proposed language would indude 
the Commission in the list of regulatory entities that can spedfy an extsision of 
the transition period beyond 30 days, while SBC's language would not. TelCove 
argues that the transition from a UNE to another form of service wiU often 
require important provisioning related changes. If a regulatory or judicial body 
spedfies a longer transition, to proted end-user customers firom service 
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dismption, SBC should be required to make that longer transition period 
avaUable to TdCove. (TelCove biitial Br. at 99-l(K).) 

In Section 2.6.1(a), TelCove argues that its proposed language ensures 
that, where TelCove is required to convert from a newly Declassffied UNE, it 
may obtain the necessary analogous spedal access services, induding any 
volume and term discounts, and clarifies that no termination charges apply for 
bransition from newly Declassffied elements. TdCove contends that its witness, 
Mr. Lafferty, made it dear that TelCove would comply with the terms and 
conditions of the tariff and is only seeking those volume and term discounts that 
it would otherwise be entitled to under the tariff. (Tr. 1,97.) TdCove argues that 
absent its proposed language, SBC might attempt in the future to charge TelCove 
for converting from a Declassified UNE. (TelCove Initial Br. at 101.) 

TelCove disputes SBCs claim tiiat TelCove is asking SBC to forego 
legitimate charges as a cost of exerdsing its undiluted legal right. TdCove 
argu^ that its language prevents SBC from imposing charges that would place 
TelCove at a competitive disadvantage for exercising TelCove's undisputed legal 
right to die UNE in the first place. As to the d ^ u t e under Section 2.6.1(a) 
regarding the volume and term discounts, TelCove states that parties appear to 
have readied a meeting of the minds on this issue, but may not yet have reached 
agreement on language. (TelCove Reply Br. at 55.) 

In Section 2.6.1(b), TdCove argues that it proposes the implemoitation of 
a 30-day transition when a UNE is re-classified and made available, TdCove 
opposes SBCs argument that the 30 days it gave TelCove to adjust provisioning 
after a declassification event is not adequate for redassffication of a UNE. 
TelCove maintains that if 30 days was suffident for UNE declassification it 
should be suffident for re-classification of UNEs. (TeTCove Initial Br. at 102.) 
TdCove disagrees with SBCs argument that TdCove's prc^osed language 
conceming redassification of UNEs is unnecessary since the FCC has never 
removed a network element from unbundling in one decision, and then required 
unbundling of that element in a later dedsiori. TelCove argues that it is possible 
over the multi-year term of the ICA that radical changes in the FCC's approach 
to competition and UNEs may occur, and TelCove's proposed language aUows 
for such possibiUty. (TelCove Reply Br. at 55-56.) 

SBC Position 

SBC states that, as a result of the FCCs TRRO, a new issue arose, which is 
how to deal with former UNEs that are no longer required to be unbundled, but 
that must be provided for a transitional period under die TRRO. SBC has 
proposed to address such former UNEs througji a Temporary Rider to the ICA 
entitied "Remand Order Embedded Base Temporary Rider," which is attached to 
SBC Ex. 4 as Attachment MDS-2. SBC states that it proposes contract language to 
define when a former UNE has been dedassffied and what the default transition 
process should be once dedassification occurs. (SBC Initial Br. at 96-97.) 
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As to the dispute in Section 2.2.1, SBC maintains that tiie foUowing 
language proposed by TelCove at the end of Section 2.2.1 regarding 
interconnection is out of place and improper in the UNE Appendix: 

The Parties agree that the FCC in its Triennial Review Order 
determined that intercormection fadUties that ILECs are required to 
provide for Section 251(c)(2) interconnection are not appropriately 
induded in the definition of dedicated transport and this wiU not 
be subject to Dedassification. 

(SBC Initial Br. at 98.) 

It is SBCs position that UNEs provided under Section 251(c)(3), and 
intercormection provided under Section 251(c)(2), are entirely two differait 
things, and are dealt with in separate portions of die ICA. SBC maintains that, to 
the extent interconnection is required under Section 251(c)(2), TelCove wiU have 
a right to it no matter what the ICA says about UNEs. (Id.) Likewise, as Mr. 
Lafferty recognized, if TdCove is eligible to buy a special access service under 
SBCs wholesale tariff, it wiU be able to do tiiat wittiout need for this extra 
conttact language. fM; Tr. 1,85-86.) 

SBC asserts ttiat its proposed Section 2.2.4 clarifies that even ff a reference 
to a UNE in the contract is inadvertentiy not preceded by "Lawfid" or "Section 
251(c)(3)," the reference shaU be deemed to hidude the "Lawful" or "Section 
251(c)(3)" qualffier. As to its proposed language in Section 22.5, SBC asserts that 
it clarifies that SBC has no duty to provide combinations of UNEs with non-
UNEs, or commingling anangements where the UNE portion is a dedassified 
UNE. SBC argues tiiat Sections 2.2.4 and 2.2.5 provide valuable clarification and 
protect SBC from later claims that it did not use a proper qualifier tti some 
isolated reference to a UNE and therefore agreed to provide dedassffied UNEs, 
or that it did not adequately protect itself regarding combinations and 
commingling. (SBC Initial Br. at 98-99.) 

As to TelCove's proposed language in Section 2.3 of the KZA, SBC states 
that in order to resolve this issue, SBC can agree to accept TdCove's language. 
(SBC Ex. 4, at 13.) 

SBC disputes TdCove's objection to SBCs proposed phrase "by way of 
example only" in Sections 2,2,2 and 2,2.5 of the UNE Appendix, which precedes 
several provisior©, and argues that it iUustrates certain contexts in which a 
network element may be dedassified. SBC further argues that these iUustrative 
sentences are examples only, and they are not intended to cover aU of SBCs 
obligations that SBC contends are articulated in Section 22.1, which defines 
when a network dement is considered declassified. (SBC Reply Br. at 51.) 

Regarding Section 2.6.1, SBC states that the parties have agreed on a 30-
day transition process, while noting that FCC-ordered transition processes 
would take precedence, unless the parties voluntarily negotiate some other 
transition process. (SBC biitial Br. at 100.) SBC contends tiiat ttie FCC is tiie 
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entity that deddes whether network elements are to be unbundled, as Section 
251(d)(2) of tiie 1996 Act assigns tiiat task to ttie FCC, and it is, therefore, tiie 
FC(Z ttiat deddes what any b-ansition period should be. (SBC Reply Br. at 51-52.) 

As to ttie disputed language in Section 2.6.1(a), SBC maintains that 
TelCove does not dispute that, if it is stiU purchasing a dedassffied UNE at the 
end of the transition period, SBC would have tiie right to convert the former 
UNE, and its price, to an analogous wholesale service, and in some cases to 
special access. According to SBC, TelCove proposes that SBC, after converting a 
dedassified UNE to an analogous tariffed service, must automaticaUy give 
TelCove any term or volume discounts that TelCove may be entitied to umler 
that tariff. SBC argues that it wUl not know what discounts TelCove might be 
entitled to until TdCove makes specffic term and volume commitmehts that 
entitle it to the discounts. SBC maintains that if TdCove wants such term and-
volume discounts, it must first make the necessary conunitments xmdar tte tariff 
or an individual contract. SBC states that this issue may be resolved as TdCove 
has now agreed ttiat it must make such furm commitments to be eligible for term 
and volume discounts. (SBC Initial Br. at 100; Tr. 1,96-97.) 

SBC states that TelCove agrees that if TelCove elects to convert the former 
UNE to a wholesale service, it must pay any appUcable conversion charge, 
service order charge, or record change charge. (Tr. I, 89-90.) SBC disputes 
TelCove's position that TelCove should not have to pay any sudi charges when, 
at the end of the transition period, TelCove has not made any other 
anangements and SBC elects to convert a deda^ffied UNE(s) to a wholesale 
service. SBC argues that TelCove does not dispute that: (a) once a transition 
period ends SBC has no obligation to keep providing a former UNE, and (b) after 
a ttansition period ends SBC has ttie right to convert a former UNE to a 
wholesale service. (Tr. 1,94,98-99.) SBC contends that TdCove would j^nalize 
SBC by denying it fuU cost recovery by asserting that, whUe SBC has no duty to 
keep providing a dedassified UNE after a transition period, SBC could 
voluntarily keep providing the UNE. (Tr. I, 90-91.) SBC furtiier argues ttiat 
TelCove's position would also violate the filed tariff doctrine, as it would aUow 
TelCove to avoid lawfuUy tariffed charges that have to l>e paid by aU other 
purchasers of the wholesale service. (SBC Initial Br. at 101-02.) 

As to Section 2.6.1(b), SBC opines that TdCove's proposed language 
regarding the "redassffied" UNEs is unnecessary. In support of its position, SBC 
maintains ttiat the FCC has never removed a network dement from an 
unbundling requirement in one decision, and then required unbundling of that 
element in a later dedsion. SBC argues that, to the contrary, as competition 
continues to grow, each FCC unbundling decision has required additional 
dedassification of UNEs (rather than requiring adcUtional unbundUng of 
network elements). (Id. at 102403.) As to TelCove's request tiiat SBC should 
process reclassification UNEs orders within 30 days, SBC argues that 
dedassification and redassification are not comparable. SBC argues that 
implementing a dedassification decision merely requires SBC to stop processing 
UNE orders and to start doing nothing, while implementing a redassffication 
dedsion would require SBC to develop procedures and systems for CLECs to 
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order the revived UNEs and for SBC to provision and maintain those UNEs. 
(SBC Ex. 4, at 16.) Regarding TelCove's proposed 30 days for implementing the 
redassification of a UNE, SBC argues tiiat, while the parties agreed-upon 
language for the UNE dedassffication allows additional time above the 30-day 
period if the FCC orders a longer transition period, TelCove's proposed language 
does not aUow for any extensions, even if tiie FCC orders a longer time than 30 
days, for the UNE redassffication. (SBC Reply Br. at 54.) 

Arbitration Award 

The disputed language in Section 2.2.1 of the ICA concems language 
pertaining to interconnection fadlities. The UNE Appendix of ihe ICA addresses 
UNE provisions under the requirements of Section 251(c)(3) of the 19% Act, and 
FCC rules implementing such requu-ements. Interconnection requirements are 
addressed in a separate Interconnection Trunking Requirement (TTR) Appendix. 
We note the record reflects that the term "interconnection fadUties" is not 
defmed in the ICA. (Tr. II, 62-66) The record also reflects TdCove's recognition 
that, to the extent interconnection is required pursuant to Section 251(c)(2) of the 
1996 Act, TelCove's rights and responsibUities to interconnect with SBCs 
network are not impacted by the FCC's dedsion to declassify UNEs in its TRRO 
decision. (Tr. I, 82-86; Tr. II, 65.) Accordmgly, we find TdCove's proposed 
language regarding interconnection fadUties in Section 2.2.1 of the UNE 
Appendix to be unnecessary and we reject it. 

As to die disputed language in Sections 2.2.2 and 2.2.5 regarding SBCs 
proposed language starting with ttie phrase "by way of exan^le wdy," we note 
the record reflects that SBC itself states that these illustrative sentences are 
examples only, and they are not intended to cover aU of SBCs obUgations 
articulated in Section 2.2.1, which defines when a network element is considered 
declassffied. We agree with TelCove that the Ulustrative sentences are redundant 
and compUcate the contract language. We find that Section 2.2.1 is suffident for 
the purposes of the ICA. Accordii^y, we adopt TdCove's position and r^ect 
SBCs proposed language, in Sections 2.2.2 and 2.2.5, that begbis with the phrase 
"by way of example only." 

Next, we address the dispute regarding SBCs proposed language in 
Sections 2.2.3,2.2.4 and 2.2.5 to protect SBC should it faU to utiUze properly and 
uniformly tiie terms "Lawful" or "Section 251(c)(3)" for UNEs.tturoughout the 
ICA. We first note that the parties informed tiie arbitration pand ot the 
resolution of their dispute (Issue 2) regarding the use of these two terms. 
Regardless of how this issue was resolved, we agree with SBC that, to avoid 
future disputes during the term of the ICA, it is reasonable to indude SBC's 
proposed language for GTC Section 1.1.73. Accordingly, we adopt SBCs 
proposed language for UNE Appendbc Sections 2.1, 2.2.1, 2.2.2, 2.23, 2.2.4, and 
2.2.5, relevant to ttiis issue, for the final ICA. 

Regarding TelCove's proposed language in Section 2.3, the record reflects 
SBCs wiBingness to accept the language. (SBC Ex. 4, at 13.) Accordingly, we 
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adopt TelCove's proposed language in Section 2.3 of the UNE Appendix for ttie 
finallCA. 

The dispute in Section 2.6.1 involves the appropriate transition period for 
dedassified UNEs during the term of the ICA, and whether or not the 
Commission has a role in setting that ttansition period. The record reflects the 
parties' agreement on a 30-day transition period for individual UNEs, tmless a 
greater transition period is spedfied by tiie courts or the FCC. (TelCove Ex. 1, at 
70; SBC Initial Br. at 100.) We note tiiat ttie FCC, in its TRRO, defined a spedfic 
default transition process for the embedded customer base and allowed caniers 
to negotiate altemative anangements. (TRRO, 11145,198.) However, the FCC, 
in its TRRO, did not estabUsh a spedfic default transition process for declassified 
UNEs that occur after the initial TRRO ttansition. Instead, ttie FCC stated its 
expectation for the ILECs and requesting carriers to negotiate tiie ttansition 
mechanisms in accordance with the Section 252 process. (TRRO, 1196, n. 519.) 
We find that, in response to the cunent negotiation process under Section 252 of 
tiie 19% Act, SBC and TdCove agreed on a 30day ttansition period for 
individual UNEs, and that any future dispute between parties regarding the 
ttansition process, hidudmg the ttansition period, shaU be brought to the 
Commission for resolution in accordance with Section 252 of the 19% Act. 
Accordmgly, we find that TelCove's proposed language for Section 2.6.1, UNE 
Appendix, to be unnecessary and wiU not be adopted. 

In Section 2.6,l(a) of the UNE Appendix, TelCove's proposed language 
provides that, when SBC at the end of the ttansition period conveirts a 
dedassified UNE to an analogous tariffed service such as spedal access, SBC 
shaU automaticaUy give TdCove any term or volume discounts that TelCove 
may be entitled to under that tariff. We find TelCove's proposed language to be 
tticonsistent with the general tariffs terms and conditions requiring the carrier to 
make spedfic term or volume commitments in order to be entitied to the 
assodated term or volume discount. We note that TelCove made it dear that it 
would comply with the terms and conditions of the tariff. (Tr. I, 97.) We also 
note that TelCove acknowledged that it must make a firm commitment pursuant 
to the tariff terms and conditions in order to be eUgible for term and volume 
discounts. (Tr. 1,96-97.) Accordingly, we reject TdCove's proposed language in 
Section 2.6.1(a) of die UNE Appendix. 

The next dispute is regarding TdCove's position that it should not have to 
pay the applicable conversion charge, service order charge or record change 
charge when, at the end of the ttansition period, TelCove has not made any ottier 
arrangements and SBC elects to convert a dedassified UN£(s) to a wholesale 
service. We disagree with TelCove's rationale that it should not have to pay such 
charges (i.e., appUcable conversion charge, service order charge, or record 
change charge) arguing that, while SBC has no duty to keep providing a 
declassffied UNE after a ttansition period, SBC could voluntarily keep providing 
the UNE, (Tr. I, 90-91.) This is inconsistent witti TelCove's position as it already 
agreed to a ttansition period of 30 days after the dedassffication of a UNE. 
(TelCove Ex. 1, at 70.) We find that, since TelCove ahready agreed to ttan^tion 
its customer from the UNE arrangement to any alternative arrangement within 
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30 days, it is TdCove's responsibiUty to take the appropriate steps to effectuate 
that ttansition, such as submitting an Access Service Request (ASR), or a 
disconnect order to SBC within 30 days. If TelCove fails to take the appropriate 
steps to effectuate the agreed-upon ttansition, we find it reasonable for SBC to 
convert a declassified UNE to a wholesale service and apply the applicable 
conversion charge, service order charge, or record change charge. Accordingly, 
we reject TelCove's proposed language in Section 2.6.1(a) of the UNE Appendix. 

As to tiie disputed language in Section 2,6.1(b) relative to TelCove's 
proposed language on the appropriate ttansition period for redassified UNEs, 
we find that language to be unnecessary for the purposes of this ICA. If in the 
future it is determined by the FCC that a spedfic declassified UNE should be 
redassffied, in accordance with Section 251(c)(3) requirements, ttie FCC wiU 
make that determination through the appropriate ruling. Sudi a ruling would be 
considered a change of law and should be addressed accordingly. Therefore, we 
reject TelCove's proposed language in Section 2.6.1(b) of the UNE Appendix. 

Issue 70(1): Should TelCove's proposed language for Section 2SJ be 
adopted! 
ICA Ref, - UNE Appendix § 2.8.7 

TelCove Position 

TelCove contends that its proposed language in Section 2.8.7 aUows it to 
utilize a UNE to provide interexchange services to its end-users only when 
TelCove is using the same UNE to provision local services. (TdCove Ex. 1, at 71; 
Tr. 1,108.) According to TelCove, its proposed language imposes this restriction 
by closely ttacking the BZCs post-TRRO rules by mdicatihg that TdCove's use 
of UNEs caimot be exdusivdy for wireless or toU. (TelCove Initial Br. at 105.) 
TelCove asserts that SBC implies that "local service" must somehow be 
referenced in order for UNEs to be properly utilized without dting any authority 
that actually supports its proposal. TelCove argues that the FCC has ©cpUdtiy 
authorized the use of UNEs so long as they are not used exdusivdy for toU and 
wireless. TelCove mainteins that its proposed language adds darity and avoids 
future disputes about TdCove's use of UNEs to provide both local service and 
toU and wireless services to the same customer, (TelCove Reply Br. at 57-58.) 

SBC Position 

With respect to SBCs obhgation to provide UNEs, SBC objects to 
TelCove's proposed Section 2.8.7 which states that SBC must provide UNEs: "In 
a manner that aUows CXEC purchasing access to UNEs to use such UNEs to 
provide exchange access service and to provide non-exdusive interexchange 
service to end-users." (SBC Initial Br. at 104.) SBC maintains that this language 
is too vague, and could be used by TelCove, or others, to justify using UNEs to 
provide only interexchange service, without also providing local service to the 
same end-user. (SBC Ex, 4, at 18; SBC biitial Br. at 104.) SBC contends tiiat since 
it has already committed in Section 2.8 to provide nondiscriminatory access to 
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UNEs as required by law, TelCove's proposed language in Section 2.8a7 is 
unnecessary and should be rejected. Thus, to the extent the law allows TelCove 
to use UNEs to provide interexchange service m conjunction with other services, 
it wiU be able to do so. (SBC ttiitial Br. at 104.) 

Arbittation Award 

The disputed language proposed by TelCove states: "In a manner ttiat 
allows CLEC purchasing access to UNEs to use sudi UNEs to provide ©cchange 
access service and to provide non-exclusive interexchange services to end-users." 
(Joint Ex. 1, Part 2, at 10.) We note ttiat Section 51.309(b) of ttie FCC rules states: 
"A requesting telecommunications carrier may not access an unbundled network 
element for the exdusive provision of mobile wirdess services or interexchange 
services."**' We find that TelCove's proposed language does not ttack tiie FCC 
rules. Accordingly, we reject TelCove's proposed language m Section 2.8.7. To 
achieve the goal that both TelCove and SBC daim ttieir respective proposals 
reflect, which is to be consistent with the law, we order the parties to include a 
reference to Section 51.309 of the FCC rules addressing the use of UNEs in the 
agreed-to language for Section 2.8 of the UNE Appendix to the ICA. 

B. Bona Fide Request Process (BFR) 

Issue 78; Should the pridng principles of the Act govern the bona 
fide request quote? 
ICA Ref. - UNE Appendix § 6.3.12 

TelCove Position 

It is TelCove's position ttiat both state and federal pricing rules should be 
consulted as part of the pridng process for a BFR. TelCove proposes the 
following language (TdCove's language is in bold itaUc): 

6.3.12 Unless CLEC agrees otherwise, all rates and costs quoted or 
invoiced herein shaU be consistent witti the pricing prindples of the 
Act, applicable FCC rules or applicable Commission rules. 

TdCove maintains that the pridng principles of the 1996 Act only have 
meaning when they are interpreted by a review of the proceedings and rules of 
the FCC and the state commission pricing rules. (TelCove Initial Br. at 128.) 

As to SBCs argument that one component of BFR costs - time and 
materials - is not govemed by either the 1996 Act or any regulatory rules, 
TdCove maintains that the Commission rules aUow either for rate of return 
regulation, incentive regulation, or other regulatory oversight factors into the 
calculation of SBC's appropriate time and material costs. In support of its 

« See TRRO, Appendix B, at 145, for the latest 47 C.F.R. § 51.309 text. See also Note 6 above 
for the full TRRO cite. 
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position, TdCove argues that, while the Comnussion must apply the 1996 Act 
and tiie FCICs TELRIC*̂  pricing rules in die UNE context, it is ttiis Commission's 
rules that dictate how and when parties may seek to initiate a new UNE pridng 
docket, and also dictate proceduraUy how to conduct the TBLRIC pricing 
proceeding. (TdCoveReplyBr, at 71.) 

SBC Position 

SBC's proposed language on the pridng prindples that govem a BFR 
quote refers only to the 19% Act. SBC objects to TdCove's language that refers 
to the 19% Act, and also to applicable FCC rules, or appUc^le Commission 
rules. It is SBC's position that ttie issue concems two potential types of charges 
for a BFR quote. According to SBC, the first type of charge is associated with its 
cost of actually preparing the quote, which is sttaightforward time-and-materials 
costs, and is not govemed by the 19% Act or any regulatory rules. The other 
charge, SBC maintains, is the proposed price for the requested UNE ttiat SBC 
provides in response to the BFR, which is merely a projected price for a UNE, 
and is govemed by the 19% Act and FCC rules, not by state rules. SBC explains 
that the state commission sets the proposed price for the requested UNE by 
applying the 19% Act and FCC rules. Thus, SBC argues, TelCove's reference to 
state Commission mles is improper in the context of UNE pricing. (SBC Initial 
Br. at 120.) 

Arbitration Award 

We agree with TelCove that, although the Commission must apply tiie 
1996 Act and ttie FCC's TELRIC pridng rules in the context of UNE pricing 
revtew, it is this Commission that dictates how and when parties may seek to 
initiate a new UNE pricing docket and also didates proceduraUy how to conduct 
the TELRIC pridng proceeding. As to SBCs assertion that its cost of actuaUy 
preparing tiie quote for an additional or new, imdefined Lawful UNE is 
sttaightforward time-and-materials costs, and is not govaned by the 19% Ad or 
any regulatory rules, we find such a statement to be inconsistent with the 
requirement of Section 252(d)(1) of the 1996 Act, Section 51.501 of the FCC rules, 
and this Commission's UNE pricing giudelines established in Case No. 95-S45-
TP-COI (Section V.B.). The price SBC is allowed to charge a CLEC to recover its 
cost of actuaUy preparing the quote for an additional or new, undefined Lawful 
UNE is an integral part of the provision of access to Section 251(c)(3) UNE, and 
should be TELRIC-based as required by the 19% Act, FCC rules and this 
Commission's pridng guidelines. The same requirement appUes to a proposed 
price for the requested UNE that SBC provides in response to the BFR. 
Accordingly, we adopt TdCove's proposed language in Section 63.12 of the 
UNE Appendix to tiie final ICA. 

*i The term TELRIC" refers to Total Element Long Run Incremental Cost. 
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C. EELs, Combinations and Commingling 

Issue 71(1): What procedures should govem the combinati<m of UNEs? 

Issue 71(2): How quickly should changes in law regarding 
combinations be implemented? 

Issue 71(3): Must SBC provide notice within ten days that it will reject 
an order for a combination? 
ICA Ref." UNE Appendix §§ 2.16.1.1,1162,1163.3, 

2.16.3.3.1,2.16.3.32 and 2.16.5.5 

TelCove Position 

TelCove seeks to affirmatively state SBCs obUgation to provide 
combinations of UNEs pursuant to 47 C.F.R. § 51.315 of ttie FCCs regulations, 
through its proposed language in Section 2.16.1,1, of the UNE Appendix, to the 
ICA. TelCove's proposed language to accomplish this goal is as foUows: "SBC-
13STATE shaU permit CLEC to combine a UNE witti otiier UNEs avaUable under 
Section 251 or a combination of UNEs available under Section 251 and other 
network elements possessed by CLEC." (TelCove Initial Br. at 107.) In its Reply 
Brief, TelCove points out that SBC has agreed to the adoption of TelCove's 
proposed language and the issue is resolved. (TelCove Reply Br. at 58.) 

The dispute in Section 2.16.2 pertattis to TelCove's insertion of the words 
"within ten (10) business dajre of the request," requiring SBC to notify TdCove, 
of the reason why SBC believes it cannot accomplish or is not obUgated to aUow 
a particular conwination. TdCove opines that the time p ^ o d it proposes is 
commerdaUy reasonable, aUows TelCove to conrununicate effectively with end-
user customers regarding whether or not a particular service can be provisioned 
using a UNE combination or whether other options must be explored, and aUows 
TelCove an opportunity to challenge SBCs determination in a timdy fashion. 
TelCove argues that, absent a tune frame in the ICA, TdCove would not be able 
to inform ttie customer whettier a service depaiding upon a comHnation of 
UNEs would be available or not. TdCove further argues that induding a 
reasonable time frame for SBC to respond as to why a particular combination has 
tjeen rejected furtiiers the development of competition, benefits potential end-
users, and is not overly biu*densome on SBC, (TelCove Initial Br. at 108-109.) 
TelCove opines that SBCs rductance to accept this notice period evidences its 
lack of concem regarding the negative uiq^act on TelCove and its customers that 
the delayed rejection of a request for a UNE combination by SBC wUl have. As to 
SBC's critidsm that TelCove's proposal lacks a ^jedfic remedy, TelCove argues 
that the ten-day period functions as a key performance benchmark or stanckrd, 
and that a general remedy exists. Should SBC continuaUy fail to meet the 
standard, TelCove would have avaUable to it the dispute resolution provisions of 
tiie ICA. (TelCove Reply Br. at 59-60.) 

In Section 2.16.3.3.2, TelCove proposes language that would prevent SBC 
kom unilaterally ceasing to provide certain combinations without adequate 
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notice or transition \ime necessary for TelCove to make altemative anangements. 
TdCove's prof)osed language is as follows (TelCove's language is in bold italic): 

2.16,3.3.2 If any regulatory, fudidalr or legislative action 
determines that SBC-ISSTATE is relieved of any obUgation to 
perform any combining functions or other actions under this 
Agreement, upon the effective date of any such regulatory, judicial, 
or legislative action setting forth, eliminating, or ottierwise 
delineating or clarifying the extent of an incumbent LECs 
combining obligations, and after ninety (90) days notice to CLEC, 
SBC-13STATE shaU be relieved of any obUgation to perform any 
coml>ining functions or other actions under this Agreement, and 
CLEC shall thereafter be solely responsible for any such functions 
or other actions. 

(TelCove Irutial Br. at 110.) TelCove maintains that, given the need to procure 
altemative arrangements, the notice period proposed by TdCove wiU benefit 
end-users by allowing for a smooth ttansition. TelCove argues that it proposes a 
longer time period (90 days) because it may need to consider various altemative 
service arrangements and may need tirne to work out any dispute regarding^ 
whether or not a combination is in fact available. (Id*) TelCove acknowledges 
that its proposed 90-day notice for the UNE combinations is longer that the 30 
days agreed to ttansition period for dedassified UNEs. TelCOve argues that the 
various combinations that involve ttansport, such as enhanced extended links 
(EELs),*2 may take much longer to re-provision and replace than simple stand­
alone UNEs. (TelCove Reply Br. at 60.) 

SBC Position 

SBC states that, although it disputes TelCove's proposed language for 
Section 2.16.1.1 induded in TelCove Ex. 1 (Lafferty revised direct testimony), 
TdCove!s proposed language for Section 2,16.1.1 in the May 6, 2005 DPL only 
seeks ttie right to "combine a UNE with other UNEs available under Section 251 
or a combination of UNEs available imder Section 251 and other network 
elements possessed by CLEC." SBC agrees to the May 6, 2005 DPL language. 
(SBC Initial Br. at 105; SBC Reply Br. at 57; Joint Ex. 1, Part 2, at 11.) 

SBC opposes the time limit established by TdCove's proposed language 
in Section 2.16,2 requiring that, when SBC denies a TelCove request for a UNE 
combmation, it must provide TelCove with written notice of the denial within 
ten business days of receiving the request, SBC maintabis that this proposed 
time limit is arbittary and unnecessary as SBC attempts to determine at the 
outset whether it wiU accept or reject any CLEC order for a UNE comlnnation, 
but given the potential complexity of such orders and determining whether they 
are technically feasible, SBC should not be locked into the ten business-day 

The term *EEL" or enhanced extended link refers to "a UNE combination consistir^ of 
an unbundled loop and dedicated transport and may sometimes include additional 
electronics (e.g., multiplexing equipment).'' (TRO, 1571.) 
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period. SBC also questions how TdCove's proposal would work as it lacks the 
spedfidty of consequences when SBC fads to meet the t«i business-day deadline 
proposed by TelCove. SBC argues that if its failure to meet ttie ten business-day 
deadline would residt in fordng it to accept the combination order, regardless of 
its lawfidness or technical feasibility, tWs would be another reason to dwy 
TelCove's proposal, as SBC should not be required to provision unlawful orders 
simply because it misses an arbittary deadline, (SBC Initial Br. at 106.) 

SBC mauitains that TdCove's proposal in Section 2.1633.2 requiring SBC 
to provide a 90-day notice before it ceases to otter a UNE coixAination is 
inconsistent with the parties' agreement to a 30-day ttansition period for UNE 
dedassffication procedures, which SBC argues is the very same Idnd of situation. 
To maintain such consistency, SBC proposes to revise its Section 2.16-3.32 
language to indude a similar 30-day notice period and make that period be 
superseded by any spedfic FCC-ordered ttansition period. (Tr. n, 176; SBC 
Initial Br. at 106; SBC Reply Br at 58.) In response to TelCove's argumait ttiat a 
90-day period is necessary here because of the need to procure altemative 
arrangements, SBC maintains that same need exists when a single UNE is 
dedassified and that TelCove offers no spedfic reason why the ttansition period 
here should be longer. (SBC biitial Br, at 106-07.) 

Arbittation Award 

As to tiie dispute regarding TdCove's proposed language for Section 
2.16.1.1, ttie record reflects ttie resolution of ttiis issue. (SBC Reply Br. at 57.) 

Next, we address TelCove's proposed ten busuiess days as the deadline 
for SBC to provide written notice to TelCove when SBC denies a UNE 
combination request. We note that, although SBC daims ttiat the ten business-
day timeframe is not reasonable due to the potential complexity of such orders 
and the time needed to determine whether tiie UNE combination requests are 
technically feasible, SBC did not state what timeframe would be considered 
reasonable for performing such functions. We also note that SBC faded to 
explain why it is not reasonable to have a performance benchmark, even absent a 
defined remedy, for providing UNE combinations while SBC has established 
performance benchmarks for providing other UNEs and services under the ICA. 
We find TelCove's proposed timeframe to be reasonable to aUow TelCove to 
respond to service requests from its end-users that would require the use of UNE 
combinations, within a reasonable timeframe. If there is any dispute regarding 
tiie lawfulness or technical feasibUity of a spedfic UNE combination, parties can 
use the dispute resolution (ADR) process in this ICA. Accordingly, we adopt 
TelCove's proposed language adding, "within ten (10) busmess days of the 
request" in Section 2.16.2 of ffie UNE Appendix. 

As to the dispute conceming Sections 2.16.3.3 and 2.16.3.3.1, the" record 
reflects that SBC now accepts TdCove's proposed language in these sections and 
that die issues are resolved. (SBC Initial Br. at 107.) 
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In Section 2.16.33.2, tiie dispute is regarding the appropriate notification 
time TelCove needs if any regulatory, judidal, or legislative action determmes 
that SBC is reUeved of any obUgation to perform any combining functions, and 
not regarding the declassification of UNEs. (Tr. II, 73-75.) TelCove's reasoning 
for its proposed 90-day notice requirement before SBC ceases to provide UNE 
combinations is that TelCove may need more time to consider various altemative 
service anangements, and it wiU benefit end-users by aUowing for a smooth 
ttansition. (TdCove Initial Br. at 110.) We find tiiat, if SBC is not oWigated to 
perform the combining functions, this will affect only future combination 
requests, not existing UNE combinations, and tiiat SBCs proposed 30-day 
notffication is suffident to allow TelCove to consider other altemative 
anangements. Accordingly, we adopt SBCs proposed 30-day notice for Section 
2.16.33.2 of tiie UNE Appendix to ttie ICA. 

Issue 73(1): What limits may apply to the scope of SBCs commingling 
obligation? 
ICA Ref. - UNE Appendix §§ 2.18.1.3,118.13,2.18.3.1, 

1183.1.2,2.18.4,2.18.4.1 and 118.9 

TelCove Position 

The first area of dispute is in Sections 2.18.1,3, 2.183 to 2.183.1.1. It is 
TelCove's position ttiat while ttie FCC, in paragraph 579 of ttie TRO,^ identified 
the broad right of TdCove to commingle, SBC attempts to insert language tiiat 
would place unjustified obUgations on TelCove's right to commin^e. SBCs 
proposed language for Section 2.18.1.3, is as foUows: 

Commingling is not permitted, nor is SBC-13STATE required to 
perform the functions necessary to Commingle, where the 
Commingled Anangement (i) is not technically feasible, induding 
that network reliabUity and security would be inq)aired; or (u) 
would impair SBC-13STATE's abUity to retain responsiMity for ihe 
management, control, and performance of its network; or (in) 
would place SBC-13STATE at a disadvantage in operating its own 
network; or (iv) would undermine ttie abiUty of other 
Telecommunications Carriers to obtain access to Lawful UNEs or to 
Interconnect with SBC-13STATE's network. 

GointEx. l,Part2,at22.) 

TelCove maintains it is dear that the FCC's regulations impose an 
affirmative duty on SBC to allow commingUng, as ttie FCC states in 47 CFJt. § 

« See, Review of the Section 251 Unbundling Obligations of Incundxnt Local Exdumge Carriers, 
CC Docket Nos. 01-338, et al., FCC 03-36,18 FCC Red 16978 (Aug. 21, 2003 Report and 
Order and Order on Remand and Further Notice of Proposed Rulemaking) (Triennial 
Review Order) (TRO). 
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51.309(e):. "felxcept as provided in S 51.318, an incumbent LEC shaU permit a 
requesting telecommunications carrier to commingle an unbundled network 
element or a combination of unbundled network elements with wholesale 
services obtamed from an incumbent LEC. (En^hasis added.)" TelCove argues 
that SBCs proposed restrictions are not present in Section 51.318 of the FCC 
mles. TelCove contends that the FCC tteats combinations and commingUng 
differently, because they serve diverse purposes. In sujpport of its position, 
TelCove dtes paragraph 501 of the TRO, where the FCC's stated purpose in 
aUowing commingling was to avoid putting CLECs at an imreasonable 
competitive disadvantage by forcing ttiem either to operate two functionaUy 
equivalent networks, or to choose between using UNEs and usttig more 
expensive special access services to serve their customers. (TelCove Initial Br. at 
114-116.) 

As to SBCs argument that TelCove fails to explam why ttie same 
limitations that apply to combining UNEs should not also apply to comniingling 
of UNEs and services, TelCove maintains that it is SBCj's obUgation to 
demonsttate why SBCs Umitations, drawn from 47CJ^.R. § 51.315, entitied 
"Combinations of imbundled network elements," should apply to commmgUng. 
Also, TelCove responds to SBCs argument that limitations on combinations, as 
described by the Supreme Court,^ arise from general concepts of non­
discrimination and technical feasibUity, botii of which apply equaUy in ttie 
commingling area. TdCove maintains that the word "commingUng" does not 
appear anywhere in ttie Court's dedsion, as commin^ing was not at issue and 
was not addressed by the Court. TelCove asserts that, absent modffication by the 
courts, die FCCs commingUng regulations stand and those regulations do not 
permit the numerous restrictions on commingling that SBC seeks. (Id*) 

TelCove disputes SBCs proposed language in Sections 2.18.4 and 2.18.4.1, 
requiring that aU commingling requests be accomplished via the BFR process. 
TelCove argues that SBC should have in place' a quicker and more effident 
decttonic ordering system. If SBC lacks sudi a system, TdCove argues, it should 
not be able to impose on TelCove the high cost for manual processes. TelCove 
notes that the record shows that the existing eleven commingUng arrangem^its 
must now t>e ordered via a new SBC electtonic system, whidi is represented in 
TelCove's language for Section 2.18.4.1 and conttadicts SBC's proposed language 
in Section 118.4. (TdCove Initial Br. at 117; Tr. II, 161.) 

TelCove maintains that, since ttie parties have expressly reserved ttie 
entire Section 271 element question and agreed not to consider it in tliis ICA, 
SBC's proposed language in Section 2.18.9 should not be adopted, TelCove 
argues that SBCs proposed language in Section 2.18.9, by negative impUcation, 
excludes the possibility that Section 271 network dements may be commingled. 
(TelCove Initial Br. at 118.) It is TelCove's opmion that, to die extent S K ; argues 
that its language, was not intended to address Section 271 UNEs, but rather to 

On cross-examination, SBC witness Silver clarified ttmt his direct testimony reference to 
"the limitations on combinations, as described by the Supreme Court" refers to Verizon 
Communications, Inc., etal, v. FCC, 535 U.S. 467 (2002). 



04-1822-TP-ARB 49 

make it dear that non-UNEs may not be commingled, that requirement is set 
forth m great detail in other provisions of the ICA, Accordingly, TdCove opines 
that SBC's proposed language either improperly impUcates Section 271 issues or 
is duplicative and should be rejected. (TelCove's Reply Br. at 65.) 

SBC Position 

SBC states that, in Sections 2.18.1.3, 2.18.3 to 118.3.1.1, it proposes 
language that would relieve it from a commingling duty if creating the 
arrangement would impair SBC's abiUty to retain responsibiUty for management, 
conttol, and performance of its network, or would place SBC at a disadvantage m 
operating its network. SBC mamtains that these are the same limits that applfyto 
SBCs duty to combine UNEs under ttie Supreme Court's Verizon dedsion.*^ SBC 
argues that, in Verizon, the court found that: (a) a combinaticm is not tedinicaUy 
feasible it it impedes an incumbent carriers' abiUty "to retain responsibiUty for 
the management, control, and performance of its own network" (quoting Local 
Competition Order, 1 203),*** and (b) pladng Umits on combining duty is 
necessary because an overbroad rule "could potentiaUy affect ttie reUabiUty and 
security of the incumbent's network," (quoting Local Competition Order, 1 
296).*̂  SBC argues that these limits should also apply to commingUng, as SBC 
merely seeks to avoid having to create commingled arrangements that harm 
itself, its customers, or other CLECs seeking access or intttronnection. SBC 
contends that the requirement of technical feasibiUty runs tiiroughout Section 
251 and the FCCs implementing mles, and should be implemented in the 
commingUng context just as it was in the combinations context. AdditionaUy, 
SBC contends that Section 51.318 of the FCC rules furtiier demonsttates ttie 
parallel nature and tteatment of combining and commingling, as Section 
51.318(b) makes the same eUgibiUty criteria apply to both combinations and 
commingling anangements. (SBC Initial Br. at 109-11.) 

In Sections 2.18.4.1 and 2.18.4.2, SBC proposes that, if a request is for a 
type of commingling anangement for which SBC has developed standard 
ordering processes (cunentiy 11 standard arrangements), the CLEC can order it 
direcdy. However, if the CLEC orders a commingjUng anangement ttiat is not on 
the list of standard anangements, it should proved via tiie BFR process. SBC 
maintains that this proposed process is completely consistent with TdCove's 
proposed process in Section 2.18.4.1, except that TdCove's poposed Section 
2.18.4.1 would allow electtonic ordering of all of the standard comming^g 
anangements. SBC contends that, while it tries to use electronic ordering 
whenever possible, it is not always possible, uiduding in the commingUng area, 
where orders for UNEs and services may take different formats and use different 
processes, SBC asserts that it cannot currentiy guarantee that all standard 
commingling anangements wUl be able to be ordered electronicaUy. SBC further 

Verizon Communications, Inc., et al, v. FCC, 535 VS. 467 (2002) (Verizon)* 
Verizon, 535 U.S. 467, 536. See also. In the Matter of Implementation of ihe Local Competition 
Provisions in the 1996 Telecommunications Act of 1996, CC Docket Nos. 96-98, et al, FCC 96* 
325 (Aug. 8,1996 First Report and Order) (Local Competitian Order). 
Verizon, 535 VS. 467,535. 
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contends that, as a result of TelCove's proposed language, SBC woidd not be 
permitted to make any new commingling arrangement available until it <x)uld 
also make available electtonic ordering for that anangement Accordingly, SBC 
proposes language that distinguishes in Sections 2.18.4.1 and 2.18^4.2 between 
commingUng anangements that can be ordered directly and those that require a 
BFR. SBC notes tiiat its proposal is fuUy set fortti in Sections 2.18.7.1 and 2.18.42, 
so Section 2.18.4, which stated aU coxrmmigling orders must be placed by BFR, is 
now outdated. SBC withdraws that proposed language in order to avoid 
confusion. (SBC Initial Br. at 111; SBC Reply Br. at 61) 

In Secticffi 2.18.9, SBC proposes language to make dear tiiat its 
commingling duty shaU not apply to or otherwise indude, involve or ^con^ass 
SBC-13STATE offerings ttiat are not Lawful UNEs under 47 U.S.C. § 251(c)(3)a 
According to SBC, TelCove opposes ttiis language by alleging that it somehow 
relates to Section 271 obligations, which the parties have agreed not to address 
here. SBC maintains that its proposed language does not refer to or particularly 
concem any Section 271 obUgation, or caU on the (Commission to make any 
deteraunation conceming Section 271; rather, it merely clarifies that SBCs 
commingling obligations extend only to Section 251(c)(3) UNEs. (SBC Initial Br. 
at 112; SBC Reply Br. at 63.) 

Arbittation Award 

We note that Section 51.309(e) of the FCC rules does not indude the 
limitations that SBC proposes in the disputed language in Section 2.18.1.3. 
However^ we find that ttie technical feasibUity requirement is an integral and 
CTitical requirement of Section 251(c)(3) of the 19% Act, which specfficaUy 
addresses the ILECs' unbundling obUgations, and the associated FCCs 
implementing rules, induding commingUng. Therefore, we find that the 
tedinical feasibiUty requirement should be considered in the context of the 
commingling obUgation. We find that the Supreme Court's concem articulated 
in the Verizon case regarding the mcumbent LECs' abiUty to retain responibiUty 
for the management, conttol, and performance of its own network, as weU as the 
reliabUity and security of the incumbent's network, are critical factors tfiat should 
be considered in requesting any carrier offering (induding commingUng). 
Accordingly, we find SBCs proposed first, second and fourth criteria for its 
commingling offering to be reasonable and should be adopted in Section 2.18.1.3 
of the UNE Appendix. However, we find the third criterion proposed by SBC to 
be vague, and diould not be induded in Section 2.18.1.3 of the UNE Appendix of 
the ICA. We further fbid that our condusion is consistent with the FCCs 
articulated purpose, in paragraph 583 of the TRO,*® to aUow comminglii^ (i.e., to 
avoid puffing CLECs at an imreasonable competitive disadvantage), as SBC itself 
would consider these exact factors in providing services to any customers. 

The disputed language in Sections 2.18.3 and 2.18.3.1.1 concems SBCs 
obligation to perform the functions necessary to commingle. Qoini Ex. 1, Part 2, 

See TRO, CC Docket Nos. 01-338, et al-, FCC 03-36.18 FCC Red 16978 (Aug 21,2003). See 
Note 43 for full TRO cite-
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at 24-25.) We note that SBC argues that its proposed language in Section 118.3 
reflects die same limits that apply to SBC's duty to combine UNEs under the 
Supreme Court's Verizon dedsion. However, we find that the agreed-to 
language in Section 2.16.1 of the UNE Appendix, which addresses the UNE 
coiribinations pursuant to the Supreme Court's Verizon decision, does not reflect 
language similar to SBCs proposed language in Section 118.3 addressing 
commingling anangements. We find ttiat SBC faUed to demonsttate that ttie 
spedfic limitations it proposes on its obUgation to perform the functions 
necessary to commingle in Section 2.18.3 are lawful. Accordingly, we reject 
SBCs proposed language in Sections 2.18.3 and 2.18.3.1.1 of the UNE Appendix. 

We find that, in processing commingling anangements, induding the 
standard commingling arrangements, the orders may indude UNEs, UNE 
combinations and services that may take different formats and use differait 
processes. Therefore, we find TelC^ove's proposal to require SBC to process 
orders for aU standard commingling anangements dectronicaUy to be 
unreasonable. We find that, since SBC withdrew its proposed language in 
Section 118.4 to handle all commingling anangements via the BFR process, 
SBCs proposed language in Sections 2.18.4.1 and 2.18.4.2 of the UNE Appendix 
is reasonable, and shall he adopted in the final ICA. 

Regarding SBCs proposed language in Section 118.9, we find this 
language to be reasonable and find that it does not address the Section 271 
issues, which the parties agreed not to address at this ICA. We find that SBCs 
proposed language darifies that SBCs commingling obligations extend only to 
Section 251(c)(3) UNEs, which TelCove did not dispute. Accordingly, we adopt 
SBCs proposed language in Section 2.18.9 of the UNE Appendbc for ttie final 
ICA. 

Issue 75: Should the ICA reflect the FCCs rule and ordeis 
pertaining to EELs and high-cap commingled 
arrangements, induding ttie limitations and restrictions 
related to their availability and use and compliance audits? 

Original Issue 75: In light of ttie USTA II dedsion, how should EELs 
be defined in the ICA and should they be 
provisioned? 

ICA Ref. - UNE Appendix § 2.19 (Entire) 

TelCove Position 

TelCove disputes SBCs language regarding EELs and high-capadty*' 
commingled anangements because it deviates from the text of the FCC's 
applicable regulations. TelCove asserts that its intent in its proposed language is 
to "closely ttack the appUcable federal regulations and guidance." (TdCove 
Initial Br. at 119.) 

The term "high-capacity" refers to as DSl or DS3 digital channels, circuits, or loops. 
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SBC Position 

It is SBCs position that, in paragraph 577 of tiie TRO, the FCC estabUshed 
"eUgibiUty criteria" ttiat a CXEC must meet in order to obtain a'high-capadty 
EEL on an unbundled basis. SBC argues ttiat, in paragraphs 590-91 and 601-610 
of ttie TRO, and in Section 51318 of the FCC rules, ttie FCC set tiie EEL eUgibUity 
criteria that are designed to ensure that a requesting carrier uses EELs only if it is 
providing signfficant amounts of local usage service to its retaU customers, and 
adopted certffication and auditing requirements to ensure that CLECs 
purchasing EELs satisfy the eligibUity criteria. According to SBC, USTA II 
upheld the FCC's EEL eligibUity criteria, and no party challenged ttie TRO 
provisions requiring certification of compUance with those eUgibiUty criteria. 
(USTA II359 F.3d 554,592-93; SBC Initial Br. at 112-113.) SBC argues ttiat, whfle 
TelCove purports to adhere to the FCCs requirements, several of TelCove's 
proposals in Section 2.19, of the UNE Appendix to the ICA, would in fad nullify 
the FCCs rules. (SBC R^ly Br. at 65.) 

Arbitration Award 

We note ttiat tiie FCC rules (47 C.F.R. §§ 51.309, 51315 and 51319), 
pertaining to EELs and high-capadty commingled anangements were 
established in tiie TRO released on August 21,2003. We find, as SBC argues, tiiat 
in USTA II the court upheld tiie FCCs EEL digibUity criteria, and no party 
chaUenged the TRO provisions requiring certification erf compliance with those 
eUgibiUty criteria. We also find ttiat die FCC, in its TRRO, did not address or 
alter any of these mles. 

We find that the sub-issues presented by the parties, under Issue 75 (in ttie 
May 6, 2005 joint DPL and May 13, 2005 revised testimonies), are new, and, 
therefore, beyond the scope of this arbittation. Accordingly, the new sub-issues 
for Issue 75 shall not be considered in this Arbittation Award (Section 
252(b)(4)(A) of tiie 1996 Act). 

As to the original issue submitted for arbittation: "In light of the USTA II 
dedsion, how should EELs be defined in the ICA and should ttiey be 
provisioned?" we find that the parties should define EELs in the ICA con^tent 
witti the FCCs definition in Section 51.5 of the FCC rules. Also, the parties 
should establish terms and conditions for EELs provision consistent with criteria 
set in 47 C.F.R. §51.318. 

Issue 76: Should SBC have an obligation to provide UNEs, 
combinations of UNEs, and TelCove elements and 
Commingled Anangements beyond the 1996 Act and 
cunent FCC rules? 
ICA Ref. - UNE Appendix § 2.22 
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TelCove Position 

TelCove and SBC disagree on the proper role of tariffs. TelCove opines 
that, through its proposed language in Section 2.22 of the UNE Appendix, SBC 
seeks to force TelCove to fully and irrevocably waive any right or abiUty to 
purchase any UNE directiy from any SBC tariff, and to agree not to so purchase 
or attempt to so purchase horn any such tariff. TelCove argues that SBC wants 
to reserve for itself the option of either rneeting any order sutmiitted under 
SBCs tariff or converting it to a UNE under the ICA and expects TelCove to 
agree in advance to such open-ended waiver. TelCove argues that, although the 
parties have elected to defer Section 271 issues, SBCs language raises Section 271 
concems because, if TelCove agreed to the language and later Section 271 UNEs 
were tariffed, SBC would be able to argue that TdCove waived its right tb obtain 
those network elements. (TelCove Initial Br. at 126.) 

TelCove maintains that, while SBC does not have a UNE tariff on file 
today in Ohio, SBC itself is in sole conttol of the nature and timing of SBCs 
future tariff offerings. According to TelCove, SBC's tariff offering presents a 
service the company is making generally available to the public and, if TelCove 
elects not to use its conttactual intercoimection rights but dects instead to take 
pubUdy available pricing and terms, it should be aUowed to do so. TdCove 
argues that it is not askuig to be allowed to pick and choose portions of the tariff 
and combine them with portions of the ICA, but it seeks the right to purdiase 
UNEs pursuant to the terms and conditions, induding the price of any UNE 
tariff that SBC might file. TdCove contends that it should not be disadvantaged 
vis-a-vis other competitors who, lacking an ICA, would be eUgible to purchase 
out of the tariff while TelCove would be prohibited from doing so, simply 
because it entered into ttie ICA. (Id. at 127-128.) 

TdCove maintains that SBC's argument that TelCove's position is 
premature and speculative, since SBC does not have a UNE tariff in Ohio, is 
indevant, as the issue is TelCove's abUity to avaU itself of services offered under 
such a tariff should SBC act voluntarily to file it. TelCove maintains tiiat, whUe 
SBC states tiiat TelCove could seek to renegotiate ttie ICA should SBC 
voluntarily fUe a UNE tariff, SBC fails to dte to any provision of the ICA ttiat 
would aUow for such renegotiation. TelCove opines that SBCs proposed 
"renegotiation" remedy is neither practical nor real as SBCs voluntary filing of 
such tariff would ndther be a dear breach of the conttact nor would it trigger the 
ICA's change-of-Iaw provisions. (TelCove Reply Br. at 69-70*) 

SBC Position 

SBC mauitains that it proposes language in Section 2.22 which stat^ ttiat 
this ICA will contain the sole and exdusive terms and conditions by which 
TelCove will obtain Lawful UNEs trom SBC and tiiat TdCove would not be 
allowed to obtain UNEs from any SBC tariff. SBC contends that TdCove seeks to 
t)e able to pick and choose between its ICA and any UNE tariff. SBC argues tiiat 
TdCove's proposal is premature and entirely speculative as SBC does not have a 
tariff for UNEs in Ohio, has no present intention of filing sudi a tariff, and cannot 
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lawfuUy be required to file such a tariff.̂ o SBC further maintains that its proposal 
is consistent with the sttucture and purpose of Section 252(a)(1) of the 19% Act 
which makes approved ICAs the "binding" statement of the parties' rights and 
obUgations witti respect to ttie matters covered by the agreement, such as 
unbundlUig. SBC argues that CLECs cannot tteat ICAs as mere advisory 
documents that they can ignore or escape whenever they see something better in 
a tariff. The FCC, SBC contaids, rejected a similar CLEC proposal to be able to 
pick and choose more favorable provisions from ICAs-̂ i (SBC Irutial Br. at 118-
119.) 

SBC argues that if it files a UNE tariff, and if TelCove deems the terms 
better than those in the ICA, TelCove could seek to renegotiate the ICA then. 
SBC further argues ttiat, if those better terms result from a change in law, the 
Agreement's change-of-law provisions would be available. However, SBC 
maintains, TelCove cannot make its ICA non-binding or give itself the right to 
discard the Agreement and the entire arbittation/negotiation process. (SBC 
Reply Br. at 73.) 

Arbittation Award 

SBCs proposed language in Section 2.22 is as follows; 

2.22 The Parties intend that this Appendix Lawful UNEs contains 
the sole and exdusive terms and conditions by whidi CLEC v«U 
obtain Lawful UNEs fi-om SBC-13STATE. Accordingly, except as 
may be specfficaUy permitted by this Appendix Lawful UNEs, and 
then only to the extent permitted, CLEC and its affiUated entities 
hereby fuUy and inevocably waive any right or abUity any of them 
might have to purchase any unbundled network element (whether 
on a stand-alone basis, in combination with otiier UNEs (Lawful or 
otherwise), with a network element possessed by CLEC, or 
pursuant to CommingUng or otherwise) directty firom any SBC-
13STATE tariff, and agree not to so purchase or attempt to so 
purchase from any such tariff. Without affecting ttie appUcation or 
interpretation of any other provisions regarding waiver, estoppd, 
ladies, or simUar concepts in other sitoations, the faUure of SBC-
13STATE to enforce ttie foregoing (induding if SBC-13STATE fafls 
to reject or otherwise block orders for, or provides or continues to 
provide, unbundled network dements. Lawful or otherwise, under 
tariff) shaU not act as a waiver of any part of this Section, and 
estoppel, laches, or other similar concepts shaU not act to affect any 
rights or requirements hereunder. At its option, SBC-13STATE may 
dther reject any such order submitted under tariff, or without ttw 
need for any further contact with or consent from CLEC, SBC-

SD Wisconsin Bell, Inc. v. Bie, 340 F.3d 441,443-45 (7th Cir. 2003); Verizon North Inc. v. Strand, 
309 F3d 935,940-41 (6lh Cir. 2002). 

51 See, In the Matter of Reoiew of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers, 19 FCC Red 13494 (Jul. 13,2004 Second Report and Order, 111). 
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13STATE may process any such order as being submitted und^ 
this Appendix UNE and, further, may convert any dement 
provided under tariff, to this Appendix UNE, effective as of the 
later in time of the (i) Effective Date of this 
Agreement/Amendment, or (ii) the submission of the order by 
CLEC. 

Qoint Ex. 1, Part 1 at 39-40.) 

We find that Section 252 of ttie 1996 Act estabUshes negotiations and ICAs 
as the method of setting the business relationship lietween incumbent LECs and 
their competitors. An ICA is the result of a negotiation process involvttig give-
and-take, where parties agree to a comprehensive binding set of rates, terms and 
conditions that, as a whole, meets both parties' needs and business plans. The 
tariff offering represents a completely different mode of business relationship 
between carriers, which does not require a binding commitment, unless 
spedfically induded as a condition in ttie tariff. A carrier can either negotiate 
rates, terms and conditions and enter into a binding agreement with the 
incumbent LEC for Section 251 offering or, in the absence of an ICA, purchase 
such offering from a Commission-approved tariff, if such a tariff exists. 
Accordingly, we reject TdCove's position ttiat it can, if and when SBC has an 
approved tariff for Section 251(c)(3) UNEs, dect not to use its conttactual 
interconnection rights but elect instead to take pubUdy available pridng and 
terms offered under SBCs Xaiitt We also find that SBCs proposed lane;uage 
pertaining to the waiver issues are not ripe for review at this tune, and will only 
be addre^ed by tiie Commission if and when SBC files for UNE tariff approval. 
Therefore, we wUl not adopt SBCs proposed language. Accordingly, to" 
accurately reflect our condusion that approved ICAs present the lading 
statement of the parties' rights and obUgations with resped to the niatters 
covered by the agreement, the parties shaU adopt the foUowing language for the 
final ICA, which replaces SBCs proposed Section 122 of Appendbc UNE: 

2.22 The Parties intend that tiiis Appendix Lawful UNEs contains 
the sole and exdusive terms and conditions by which CLEC wiU 
obtain Lawful UNEs (whether on a stand-alone basis, in 
combination anangements as defined in this Appendix Lawful 
UNEs, or pursuant to Commingling ananganents as defined m 
ttiis AppaicUx Lawful UNEs) from SBC-13STATE, except as may be 
spedficaUy permitted by tiiis Appendix Lawful UNEs. 

As to TdCove's concems regarding the unplication of SBCs proposed 
language on any Section 271 element, we find that the issue here, within the UNE 
Appendix, is regarding SBC's offering of a Section 251(c)(3) UNE pursuant to a 
tariff, and is not addressing a Section 271 offering. Therefore, the Commission 
condusion on this issue shoidd not impact any Section 271 issue/offering. 
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D. Conversions 

Issue 72; Should the (Interconnection) Agreement contain processes 
when TelCove does not meet the eligibiUty criteria for 
converting a wholesale service to UNEs? 
ICA Ref. - UNE Appendix §§ 117.1,2.17.5 and 2.17.6 

TelCove Position 

TelCove states that SBC proposes to add the foUowing language to the 
end of Section 2.17.1: "(b]y way of example only, ttie statutory conditions would 
constitute one such eligibiUty criterion." TelCove maintains that such phrases 
are duplicative of existing text and create confusion and ambiguity. TdCove also 
argues that it is unclear what SBC meant by the use of the undefined term 
"statutory conditions." (TdCove biitial Br. at 111.) 

The dispute in Section 2.17.5 concems the ttansition p ^ o d needed wl^n 
TelCove ceases to meet the applicable eligibiUty criteria for a particular 
conversion of a wholesale sarvice to the equivalent UNE or comb^iation of 
UNEs. TelCove's proposed language mandates a reasonable transiticm period of 
90 days before SBC may convert TdCove's drcuits to another product. TdCove 
proposed the foUowing language (TelCove's proposed language is in bold itaUc): 

2.17.5 If CXEC does not meet the applicable eligibUity criteria or, 
for any reason, stops meeting the eUgibiUty criteria for a particular 
conversion of a wholesale service, or group of wholesale services, -
to the equivalent Lawful UNE, or combination of Lawful UNEs, 
CLEC shaU not request such conversion. To the extent CLEC fails 
to meet (induding ceases to meet) the eUgibility criteria appUcabte 
to a Lawful UNE or combination of Lawful UNEs, or Commingled 
Anangement (as defined herein), SBC-13STATE may convert the 
Lawful UNE or Lawful UNE combination, or Commmgled 
Anangement, to the equivalent wholesale service, or group of 
wholesale services, upon ninety (90) days written notice to CXEC. 

TelCove maintains that SBC should be required to give reasonable notice 
to TdCove that is suffident to provide TelCove with an opportunity for it to 
make altemative anangements for its customers. TelCove argues that SBCs 
proposal would require a flash cut that would be exttemely disruptive to 
TelCove's business, could result in a missed or ddayed customer ttansition, and 
would drcumvent the important change of law provisions in the IC!A. (TelCove 
Initial Br. at 112.) As to SBCs daim that TelCove's 90-day notice requirenwnt is 
inconsistent with the agreed 30-day period when a particular UNE is 
dedassified, TdCove argues that various combinations that involve ttansport, 
such as EELs, may take much longer to re-provision than simple stand-alone 
UNEs and ttie 90-clay ttansition adequately protects ©id-users served over these 
combinations. (TelCove Reply Br. at 62.) 
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Section 2.17.6 addresses ttie role of the FCC, this Commisston, and state 
law in setting procedures and guiddines for ordering and conversions between 
various services. TelCove beUeves that the Commission has a role and proposes 
the foUowing language (TelCove's proposed language is tti bold itaUc; SBCs 
proposed language b in bold): 

2.17.6 In requesting a conversion of an SBC-13STATE service, 
CLEC must follow the guidelines and ordering requirements 
provided by SBC-13STATE and in conformance xxnth FCC, 
Commission and any applicable laws that are applicable to 
converting the particular SBC-13STATE service sought to be 
converted. 

According to TelCove, its proposed language simply allows for the 
possibiUty that ttiere may be Commission rules or state laws, either now or in the 
future, that must be foUowed, relative to ordering and conversions. TelCove 
points out that the parties have agreed to expressly reserve thett respective rights 
regarding the role of the Commission in the availabiUty and tteatmait of UNEs 
in the UNE Appendix Section 1.1. (TelCove Initial Br. at 113.) 

SBC Position 

SBC states that this issue involves the conversion of wholesale services to 
UNEs, typically the unbimdled loop-unbundled dedicated ttansport 
combinations known as EELs. SBC fiirther states that the FCC, in Section 51.318 
of its mles, as weU as in paragraphs 585-89 of the TRO, requires certain 
"eUgibiUty criteria" to be met before a CLEC can obtain a high-capadty EEL. 
SBC proposes to indude language at the end of Section 117.1 stating that: "Ibly 
way of example only, the statutory conditions woidd constitute one sudi 
eUgibiUty criterion." SBC objects to TelCove's daims that this language is 
ambiguous, and argues that the terni "statutory conditions" is defined in the 
agreed-to language of Section 115.1 of the UNE Appendix. SBC argues that 
these statutory conditions are eUgibiUty requirements, and TelCove does not 
contend otherwise. SBC further argues mat these statutory conditions are not the 
only digibility requirements, as the FCC's rules contain additional mandatory 
criteria that are also reflected in the ICA, Thus, the phrase "by way of example 
only" is appropriate, because the Ulustration regarding statutory conditions is an 
example only, and not an exdusive list of eligibiUty criteria. Thus, SBC argues, 
the reference is not vague and TdCove has no legitimate objection to this 
explanatory language. (SBC Reply Br. at 59.) 

In Section 117.5, SBC proposes that when an EEL TelCove is using stops 
meeting the FCC's eUgibiUty criteria, SBC wUl stop providing the EEL at UNE 
prices and will convert it to an analogous wholesale service or services, after 
giving written notice to TelCove, SBC asserts that TelCove's proposal, which 
requires a 90-day grace period after the written notice, during wmch it would 
continue to lease the EELs as a UNE combination, at UNE prices, is unreasonable 
and unfair. SBC maintains that, if a TelCove EEL stops meeting the FCCs 
eligibiUty aiteria, TelCove is no longer entitied to obtain the EEL at TELRIC-
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based rates imder any drcumstances. SBC argues that, since tiie FCC did not 
provide any extended grace period in those drcumstances, requiring SBC to offer 
one is the same as mandating unbundling where the FCC hais already said it is 
not required. SBC maintains that TelCove will in most cases know in advance 
that an EEL is about to stop meeting the eligibiUty criteria, and thus <;an start 
considering its ttansition plan in advance. (Tr. 1,151.) SBC further argues that, 
while TelCove has agreed to a default 30-day ttansition period for dedassified 
UNEs, it did not offer any reason as to why the ttansition period here, in a 
similar situation, should be tiiree times as long. (SBC Irutial Br. at 108.) 

Regarding TelCove's argument that SBCs proposed proems is a "flash 
cut," SBC maintains that its proposal ensures; (a) continuous service for the end-
user whUe also assuring tiiat SBC is paid ffie proper price for the EEL once it is 
fio longer subject to UNE pricing; and (b) TelCove woidd stiU serve its customer; 
albeit at a different wholesale cost. (SBC Reply Br. at 59-60.) 

SBC asserts that TelCove's proposed language, in Sedion 117.6, seeks to 
refer to FCC and state rules as somehow modifying SBCs guidelines and 
ordering requirements for conversion requests, creates ambiguity, is likely to 
create <Usputes, and should, tiierefore, be rejected. (SBC Initial Br. at 108-09.) 

Arbitration Award 

We note that the agreed-to language in Section 2.17.1, as weU as other 
paragraphs in Section 2.17 of die UNE Appendix of tiie ICA, refers to "the 
eligibUity criteria that may be applicable" wittiout a definition of sudi eUĝ bUity 
criteria in this section of ttie ICA. SBC argues ttiat its proposed language refers 
to the term "statutory conditions," which is defined in the agreed-to language of 
Section 2.15.1 of the UNE Appendix, as one of digibiUty requirements, and that 
the FCCs rules contain additional mandatory criteria. By reviewing the agreed-
to language in Section 2.15.1 of the UNE Appendix, we find that this section 
refers only to Section 251(c)(3) of ttie 1996 Act in setting criteria for a CXEC to 
access UNEs, not for conversion of wholesale services to UNEs. Accordingly, we 
reject SBCs proposed language at the end of Section 2.17.1, as it leads to 
potential confusion. We find that, if the parties need to define the term 
"applicable eligibility criteria" in Section 2.17.1 of ttie UNE of tiie ICA, ttiey 
should include a reference to Section 51318 of ttie FCC rules (47 CF.R. § 51318). 

Next, we address the dispute in Section 2.17.5, regarding the notification 
period necessary when an EEL TdCove is using stops meeting the FCCs 
eUgibiUty criteria. The record reflects that SBCs proposal does not present a 
"flash cut" as TelCove daims. The record reflects that, when an EEL TelCove is 
using stops meeting the FCCs eligibUity criteria, SBC wiU stop providing ttie 
EEL at UNE prices, with no dismption to the end-user service, and convert it to 
an analogous wholesale service or services after giving written notice to 
TelCove. (SBC Initial Br. at 108.) SBC's proposal fails to suggest how long the 
period should be from the time it gives a written notice to TelCove untU the tune 
it must convert tiie EEL combination to the analogous wholesale service. We 
find 30 days to be a reasonable notification period for the purposes of this 
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section. This 30-day period should be suffident to aUow TelCove to detennine 
the appropriate anangement by which it plans to serve the end-user. Ehtring ttiis 
30-day period, TelCove wUl continue to use such EEL anangement(s) at the 
TELRIC-based price, with no tme-up reqiufement. Accordingly, we reject 
TelCove's proposed 90-day notification proposal and adopt a limited 30-day 
notice for Section 117.5 of the UNE Appendix. 

Last, we address TelCove's proposed language in Section 2.17.6 regarding 
the role of the FCC, this Commission, and state faw in setting procedures and 
guidelines for ordering and conversions between various services. Although it is 
tme that there may be FCC rules. Commission rules, or state laws in the future, 
rdative to ordering and conversions, the parties have already agreed that 
TelCove must foUow the guideUnes and ordering requirements provided by SBC 
and laws that are appUcable to converting the particular SBC service sou^t to be 
converted. TelCove is weU aware that, if in the future the appUcable law 
changes, it must follow the change of law provisions. Accordingly, we reject 
TelCove's proposed language in Section 2.17,6 of the UNE Appendix as 
unnecessary. 

E. High Capadty Loops 

Issue 79: If TelCove submits DSl and DS3 loop orders ttiat exceed 
the FCC cap for those facilities, what procedures should 
apply? 
ICA Ref. - UNE Appendix §§ 83.4.4.1 and 8.3.5.4.1 

Original Issues: 
Issue 79(1): Should the ICA contain only 2-wire and 4-wire analog and 

2-wire digital interface loop in light of the recent USTA II 
dedsion? 

Issue 79(2): Is TelCove allowed to order DSl, PS3 and dark fiber loops 
foUowing the release of the IfSTA II dedsion? 
ICA Ref. - UNE Appendbc §§ 8.2; 8.3.3.4; 8.3.4; 833; 83,5.1; 

8.33.2; 83.5.2.1; 8.4; 18.6; 18.6.7; 18.6.8; 18.10.3, 
and 18.10,4 

TelCove Position 

The parties dispute the impact of the USTA II dedsion, and the FCCs 
TRRO dedsion and mles, on the provision of DSl and DS3 UNE loops. TelCove 
argues that high capadty loops such as DSl and DS3 should be tticluded in the 
ICA, and proposes language to reflect its position. 

SBC Position 

As to SBC's position on the impact of the USTA II decision, and ttie FCCs 
TRRO dedsion and mles, on ttie provision of DSl and DS3 UNE loops, SBC 
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argues that TelCove's proposed language refers to elements that were eUminated 
from unbundling requirement by the TRO and USTA II decision. 

Arbitration Award 

We find that Issue 79, as presented by the parties (in the May 6,2005 joint 
DPL and May 13, 2005 revised testimonies), is new, and, therefore, beyond ttie 
scope of this arbittation. Accordmgly, this Issue 79 shall not be considered in 
this Arbittation Award (Section 252(b)(4)(A) of ttie 19% Act). 

As to the origuial issue submitted for arbittati(m, we prda- ttie parties to 
incorporate terms and concUtions articulated in Section 51319(a)(4)-(6) of the 
FCCs mles, and the TRRO, regarding the ILECs unbundUng obUgation of DSl, 
DS3, and dark fiber loops, into thdr final ICA. 

F. Dedicated Transport 

Issue 86: What notice requirement. If any, prior to conversion by 
SBC to anottier service, should apply if TelCove orders 
dedicated ttansport oh a route where the FCC's cap has 
been met? 
ICA Ref. - UNE Appendbc §§ 133.5.1,133.6,1,3.2 and 32.1 

Original Issue 86: In Ught of USTA JI, should UNE dedicated ttansport 
be provided in this ICA? 

ICA Ref. - UNE Appendix §§ 13(AU); 3.2; 3.2.1; 18.7-18.7.2; 
18,9-18,9.5; and 18.11-18,112 

TelCove Position 

TelCove maintains ttiat Sections 3.2 and 3.2.1 describe ttie methods under 
which SBC agrees to provide TdCove with access to UNEs, and that the FCC has 
made it dear that dedicated ttansport is avaUable as a UNE, subjed to certain 
limitations, TelCove argues tiiat Sections 3.2 and 3.2.1 must be modffied to insert 
the appropriate reference to dedicated ttansport UNEs. TelCove contends that, 
as a vestige of USTA II, SBCs language is limited only to loop UNEs and 
exdudes ttie use of dedicated ttansport UNEs and ccmbinations involving 
dedicated ttansport UNEs, which makes it inconsistent with FCC rules. 
(TelCove Ex, 1, at 86.) Accordingly, TelCove argues that its proposed language, 
which indudes dedicated ttansport UNEs, should be adopted. 

SBC Position 

SBC did not address TdCove's disputed language regarding Sections 3-2 
and 3.2.1 in its testimony, initial post-hearing brief or reply brief. (SBC Ex. 4; SBC 
Initial Br. at 123-24; SBC Reply Br. at 76.) 
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Arbittation Award 

We find that the sub-issues related to Sections 13.3.5.1 and 13.3.6.1, raised 
as part of Issue 86, as presented by tiie parties (in the May 6,2(X)5 joint DPL and 
May 13, 2(X)5 revised testimonies), are new, and, therefore, beyond the scope of 
this arbittation. Accordingly, the new sut>-issues for Issue 86, related to Sections 
13.33.1 and 13.3.6.1 (of the UNE Appendix) shaU not be considered in ttiis 
Arbittation Award (Section 252(b)(4)(A) of ttie 19% Act). 

As to the original issue submitted for arbittation: "hi light of USTA II, 
shoidd UNE dedicated ttansport be provided in this ICA?" we adopt TelCove's 
proposed language in Sections 3.2 and 3.2.1 of the UNE Appendix for the final 
ICA, as it is consistent with the TRO and TRRO dedsions. 

G« Subloops 

Issue 82: Should SBCs proposed Section 9.4.4 be adopted? 
ICA Ref. - UNE Appendbc § 9.4.4 

TelCove Position 

It is TelCove's position that SBC's proposed language in Section 9.4.4 of 
the UNE Appendix, which relates to subloops, predudes TelCove from being 
able to obtain future Lawful UNE subloops and improperly indudes various 
waiver, estoppel and laches provisions. TdCove maintains that SBCs sweeping 
language: "[a]s no ottier type of subloop constitutes a Lawful UNE subloop, SBC-
13STATE is not obUgated under this Section 251/252 Agreement to providie any 
other type of subloop" should be rejected by the Commission. TdCove argues 
that the operation of various other ICA provisions that identify whettier a UNE 
has been dedassified or made re-avaUable will determine what subloops SBC 
must make available to TdCove. TelCove contends it is possible that, during the 
term of the ICA, SBC wUl be required to offer new UNEs, induding yet 
unidentified subloops, or UNEs that were dedassffied but are made re-avaiKaole. 
TelCove argues that SBC ŝ proposed language appears to predude TelCove from 
being able to obtain acc^s to those UNEs. TelCove explains that its position is to 
avoid having SBCs proposed language be used to override some future decision 
regardmg what is avaUable as a subloop. (TelCove Initial Br. at 132.) TelCove 
maintains that the issue is not whether or not unbimdled feeder subloops are 
available today. The issue, TelCove maintains, is.whether SBC's proposed 
language prevents TdCove from gaining access to future subloops. (TdCove 
Reply Br. at 74.) 

SBC Portion 

It is SBCs position that its proposed Section 9.4.4 clarifies that, under 
cunent law, no sublcxjps other than 2-wire and 4-wire analog voice-grade and 2-
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wire and 4-wire digital subloops conditioned for DSL^ service'are requtted to be 
unbuncUed. SBC argues that TelCove does not dispute that these are the only 
subloops that must be unbundled under current law, (Tr, 1,119.) SBC argues 
that, whUe TdCove states that its only concem with Section 9,4.4 is that it 
somehow might preclude TelCove from obtaining any new types of subloops 
that are required to be unbundled in the future, TelCove also admits ttiat Section 
9.4.4 wouldn't preclude that spedfic situation. (Tr. 1,119-20.) SBC maintains that 
it does not intend Section 9.4.4 to override any diange-of-law provisicm. Rather, 
the only purpose is to define die law as it cunentiy stands, which TdCove agrees 
the proposed language does. (SBC Initial Br. at 123,) 

Arbittation Award 

We note tiiat, altiiough SBC clattns that its proposed Sectfon 9.4.4 
language darffies that, under current law, no sublcx>ps other than 2-wire and 4-
wire analog voice-grade and 2-wire and 4-wtte digital subloops conditioned for 
DSL service are required to be unbundled, the proposed language weU exceeds 
such darification. We find that, pursuant to the ICA, TelCove is requtted dther 
to submit a BFR or to invoke the change-of-law provision before it can obtain 
unbundled subloops other than the ones listed in the UNE Appendix. 
Accordingly, we find that SBCs proposed language for Section 9.4.4, of the UNE 
Appendix, is urmecessary and should not be adopted in the ICA. 

ESCROW AND DEPOSIT REQUIREMENTS 

General Terms and Conditions (GTC) 

A. Escrow 

Issue 19(1): Is the creation of an escrow mechanism appropriate? 
ICA Ref. - GTC §§ 8.6 - 8.8.1 

Issue 19(2): If an escrow mechanism is to be created, what terms and 
conditions should govem? 

Issue 20: Should there be a requirement that disputed amounts be 
paid into escrow? 
ICL\ Ref. - GTC §§ 9.3.3; 9.3.4 

Issue 13: Upon termination or expiration of the agreement should 
undisputed amounts be paid promptty with disputed 
amounts resolved in accordance with dispute resolution 
procedures or should disputed amounts be required to be 
paid into an escrow account? 
ICA Ref.-GTC §5.52 

52 The term ^I^SL" refers to Digital Subscriber Line service provided to end-user customers 
using fiber technology. 



04-1822-TP-ARB 63 

Issfie 23(2): Must a CLEC pay the disputed amount into an escrow 
account before the invoices will be considered disputed? 
ICA Ref.-GTC §10.4.1 

TelCove Position 

TelCove contends that there is no need for any escrow provisions m the 
ICA. (TelCove Ex. 1, at 92,94.) TdCove points out SBCs faUure to identify ttie 
economic value of its losses in Ohio as a result of various CLECs defaulting on 
ttidr bills to SBC. (TelCove biitial Br. at 38; TelCove Reply Br. at 20.) TdCove 
also notes its own positive history with regard to biU payment as grounds for 
there being no escrow requirements m ttie ICA. (TelCove Ex. 1, at 95; TdCove 
Initial Br. at 38-39; TelCove Reply Br. at 20.) In addition, TelCove points but ttiat 
it wiU be unable to have access to its funds for other purposes if they are 
escrowed. (TelCove Ex. 1, at 93, 97; Tr. I, at 193-94; TdCove Initial Br. at 39; 
TelCove Reply Br. at 21-22.) In summary, TelCove beUeves that these provisicwis 
are unduly burdensome, espedaUy in Ught of the avaUabUity of other dispute 
resolution provisions, (TelCove Ex. 1, at %; TelCove frdtial Br. at 38-40.) {See also, 
TdCove Exs. 2 and 2A.) 

In the event that the Commission determines that an escrow requirement 
is appropriate, TelCove would mocUfy SBC's proposed language in two respects. 
First, TelCove would add a minimum ttireshold of $10,000 per dispute for the 
escrow requirement. (TdCove Ex. 1, at 95-%, 98; TelCove Reply Br. at 22.) At 
tiie hearing, Mr. Lafferty darified ttiat TelCove's intent is ttiat ttie $10,000 Umit be 
applied on a "per-service, per-product, or a per-biUing account number basis." 
(Tr. I, 196.) The second modification proposed by TdCove is to shift 
responsibility for payment of the administtative costs assodated witti an escrow 
account, to ttie party "requesting" that such an escrow account be estabUshed. 
(TdCove Ex. 1, at 95; TdCove Initial Br. at 41-42; TdCove Reply Br. at 22-23.) 

TelCove also responds to SBCs proposed modffications to ttie esaow 
requirement triggers. It argues that those modifications are unreaUstic in Ught of 
the biUing errors often made by SBC. In addition, TelCove notes that ttiis 
language would grant SBC unilateral authority to determine when TelCove's 
credit Mstory is suffidentiy positive to avoid escrow, (TdCove Initial Br, at 40-
41.) 

FinaUy, TelCove asserts tiiat SBCs language is undear as to whetiier a 
separate escrow account would be required for each disputed biU. (TdCove 
Initial Br. at 42.) If that were the case, than the cost of compljrtng with the escrow 
requirements would be substantially increased. 

SBC Position 

SBC contends ttiat faUures by CLECs to pay SBCs bUls have resulted in 
serious finandal losses to SBC. Therefore, SBC argues, it needs to have the right 
to require that TelCove place suffident funds in escrow to cover the disputed 
portions of biUs. (SBC Ex. 8, at 19-20; SBC Initial Br. at 24-25; SBC Reply Br. at 
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12.) SBC notes that similar provisions have been allowed in other ICAs 
considered by this Commission. (SBC biitial Br. at 25-26.) 

SBC points out that it has offered to include language that would create an 
exception from the escrow reqiurements in ttie event that certain conditions are 
met. TTiis language is designed to exempt a company with a good credit history 
from the escrow provisions. (SBC Initial Br. at 26-27.) 

SBC also counters TelCove's proposed modifications to the escrow terms. 
With regard to ttie suggested ttireshold of $10,000 per dispute, SBC submits ttiat 
the language is too vague to be appUed. (SBC Ex, 8, at 27; SBC Initial Br. at 28; 
SBC Reply Br. at 14.) SBC does recognize the clarification offered at the hearing, 
but states that tiie bUling levd that could be reached without any escrow ($60,000 
per month, accorcUng to SBC) is too high to be acceptable. (SBC Initial Br. at 28-
29, n. 19.) Witti regard to TelCove's ottier p r o p e l modffication, relating to 
which party would bear the costs of the escrow, SBC reasons that TdCove's 
language is nonsensical since no party would be "requesting" the escrow. (SBC 
Ex. 8, at 26; SBC Initial Br. at 27; SBC Reply Br. at 14,) Further, SBC argues ttiat, if 
it is found to have the right to demand an escrow, it should not be diarged for 
avaiUng itself of ttiat protection, (SBC biitial Br. at 27-28.) 

Arbittation Award 

The Commission agrees with SBC that it is reasonable to indude in ttie 
ICA a requirement that each party should escrow funds suffident to cover the 
payment of bUls that it disputes. WhUe not necessarily controlling, it is also 
noteworthy that, as dted by SBC, ttiis Conunission has approved escrow 
requirements in other such agreements.^ However, the Commission wiU require 
certein modifications and darifications to ttie language proposed by SBC. 

The first area of modffication is the coverage of the exceptions to the 
escrow requirement. The Commission has reviewed SBCs proposed triggers for 
ttie escrow requirement. (SBC Initial Br. at 27.) WhUe the Commission agrees 
that it is meritorious not to ttigger these requirements where a party has a good 
payment history, the proposed language evidences die dffficulty in aafting 
language that would define such a situation. The language suggested by SBC 
would, as noted by TdCove, allow the bUling party to determine whether the 
disputing party has 12 months of good credit history and whettier it has a provai 
history of late payments. Such a provision aUows the billing party excessive 
latitude in determining the appUcabiUty of the escrow provisions. Cfn the other 
hand, the triggers suggested by TdCove provide only very Umited protection to 
SBC. Therefore, the Commission will require that the language proposed by SBC 
be modified to set forth two escrow triggers. The escrow trigger provided in 

53 See e.g., Petition of MCImet ro Access Transmission Seroices, LLC for Arbitration Pursuan t to 
Section 252(b) of the Tdecommunications Act of 1996 to Establish an Interconnection Agreement 
with Ameritech Ohio, C a s e N o . 01-1319-TP-ARB; a n d Allegiance Telecom of Ohw, I n c ' s 
Petition for Arbitrat ion of Interconnection Rates, Terms and Conditions a n d Related 
Arrangements with Ameritech Ohio, Case N o . 01-724-TP-ARB. 
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GTC Section 7.2.4, relating generally to the CLECs insolvency or bankruptcy 
(Issue 16), is satisfactory as proposed. The escrow requirement should also be 
ttiggered in the event that the CLEC has not had at least 12 consecutive months 
without either (1) two consecutive months of late fulfiUmait of payment 
obligations or (2) three non-consecutive months of late fulfUlment of payment 
obligatior^. For purposes of these provisions, "late fulfiUment of payment 
obligations" should mean that the CLEC has faded to pay or dispute a biU by the 
termination of the 10-day cure period set forth in GTC Section 9.2 of the ICA or, 
if any part of the biU is disputed, has faUed to fulfiU aU dispute notification 
provisions under GTC Section 93 of the ICA, and properly escrow funds, if 
escrow provisions are then applicable. 

The ICA language proposed by SBC, for GTC Sections 9.3.3 and 93.4, 
should also be modified to be clear that only one escrow account wiU be required 
for each party to the ICJ\, (The parties could also agree to estabUsh a jomt 
escrow account to be used by either party.) Once a quaUiying escrow account 
has l}een estabUshed, disputing additional items wiU ^ot requtte either party to 
set up additional accounts. 

The Commission agrees with TelCove that a disputing party should not be 
required to escrow funds to cover smaU disputes. SBC appears not to disagree 
with ttiis premise. (Tr. II, 267; SBC Initial Br. at 28; SBC Reply Br. at 14.) The 
only question is how to define a "smaU dispute." As noted above, TdCove 
witness Lafferty stated ttiat TdCove's intent was ttiat the proposed $10,000 limit 
would apply "on a per-service, per-product, or a per-bUUng account number 
basis." Ilie Commission finds that even this darffication is unclear. Since a 
single biUing account is likdy to cover niunerous products and services, Mr. 
Lafferty's explanation could allow the threshold to be calculated in at least two 
different ways. Even if it were calculated based on the morie restrictive, one 
threshold per account method, the Commission finds that the total anK)unt 
under dispute without escrowed funds could mount dramaticaUy. As TelCove 
apparentiy has six BANs^ in Ohio, and at least one other account, mdi a 
threshold would allow the creation of at least $70,000 per month, or at least 
$8«),000 per year, in non-esaowed disputes. (SBC Ex. 8, at 8; Tr. II, 266.) The 
Commission finds that this level is unreasonably high. Therefore, the language 
in GTC Sections 9.3.3 and 93.4 of the ICA should be modffied to provide ttiat 
disputes relating to a single month's biU, for a single account, which aggregate 
no more than $5,000, may be commenced without a party being required to place 
funds in escrow to cover the amount of the dispute. In additicm, if an item that is 
under dispute appears on a subsequent biU, the value of that item shaU not be 
considered with regard to the amount being cUsputed on such subsequent biU. 

The parties also disagree in, GTC Section 8.6.2.2, witii regard to which 
party should bear the costs of tiie escrow, with SBC beUeving that the disputing 
party should pay for the dispute and TelCove beUeving that the party 
"requesting ttie escrow" should pay for the escrow, (SBC Initial Bra at 28; 

The tenn ^BAN" refers to Billing Account Number. 
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TelCove Initial Br. at 41*)̂ ^ The Conunission does not find that dther proposal is 
reasonable. The Commission expects that the escrow accoimt requirements wiU 
result in both non-usage-based costs and usage-based costs. The GTC Section 
8.6.2.2 ICA language should be modified to provide that each party wUl be 
responsible for the non-usage-based costs of establishing and maintaining its 
own escrow account or, if the parties agree to maintain one escrow account 
jointiy, each party will be responsible for one-half of the non-usage-based costs of 
estabUshing and maintaining the joint esaow account. Escrow costs that relate 
to a particular dispute wiU initiaUy l̂ e paid by the disputing party but wiU 
ultimately be charged to that party which is found to be in enor with regard to 
that dispute. Thus, if a biU ttiat is being disputed is found to have been incorrect, 
then the bUUng party will reimburse the disputing party for tiie cost of escrowing 
the funds to cover Uiat dispute. If, on the other hand, a biU that is being disputed 
is found to have been correct, then the bUling party would not reimburse the 
disputing party for that cost. 

Issue 34: Should TelCove be required to escrow disputed amounts 
prior to the assignment of a collocation anangement to 
another carrier? 
ICA Ref. - Physical Collocation Appendbc § 20.2.2; 

Virttial Collocation App«idix § 18.12.2 

TelCove Position 

AccorcUng to TelCove, SBCs proposed language would require TelCove 
to pay aU disputed amounts into escrow prior to the assigiunent of coUocatton 
space to another carrier. TelCove does not agree with SBCs proposal because it 
believes that SBC has other remedies available to it, induding the dispute 
resolution and breach of conttact provisions ttiat cunentiy exist in the ICA. 
Those other remedies would allow SBC to receive payment from TdCove 
without delaying TelCove's ability to assign its coUocation space to anotiier 
party. As with aU other escrow issues in this arbittation, TelCove wibiess 
Lafferty testified that SBC should not be able to unpose an escrow requirement 
designed solely to prevent SBC from having uncoUectible accounts, at the 
expense of tying up TdCove's free cash flow. (TelCove Ex. 1, at 101-02; TelCove 
biitialBr.at52-53.) 

SBC Position 

SBC wittiess Silver explained ttiat SBC permits a CLEC, such as TelCove, 
to assign its collocation arrangement to another CLEC as an accommodation to 
those CLECs that would like to have their space reassigned. (SBC Exhibit 4, at 5.) 
Mr. SUver pointed out ttiat this arrangement benefits ttie CLEC by aUowing it to 
exit a coUocation space easily, while the acquiring CLEC does not have to 

While, as noted by SBC, this language is somewhat confusing, the Commission reads it to 
mean that the billing party would bear the costs. Clearly, the party disputing a bill 
would not be the one which is "requesting" an escrow. 
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reinstaU equipment or pay to buUd out the space. Mr. SUver further explained 
that, if TelCove were able to assign its collocation anangement and future 
obUgations to another CLEC without paying disputed amounts into an escrow 
account, SBC would lose any leverage it has against TdCove with' regard to that 
space. {Id*) Finally, SBC notes, in its brief, that TdCove wimess Lafferty agreed, 
on cross-examination, that there are no state or federal requirements that obligate 
SBC to aUow one CLEC to assign space to another CLEC. (SBC friitial Br. at 39.) 

Arbittation Award 

The Commission agrees with SBC that there is no state or federal 
reqmrement that mandates SBC to aUow TelCove to assign its existing 
collocation space to ottier CLECs. SBC, as a voluntary offering, has made this 
policy available as an option to carriers such as TelCove who wish to be able to 
assign ttiefr existing space to another CLEC. This poUcy permits TelCove to have 
greater flexibUity m terms of exiting collocation space than it would have absent 
SBC's offering. As a voluntary offering, the Commission is sympathetic to SBC's 
argument that it should not be burdened with the responsibiUty of pursuing a 
CLEC for recovery of disputed coUocation payments once it has assigned its 
coUocation space to another CLEC. While other conttactual remedies may be 
available to SBC, as pottited out by TelCove, the ultimate remedy in a coll(x:ation 
dispute, to repossess that space from a defaulting CLEC, would no longer exist ff 
the defaulting CLEC had previously exited the space. Thus, the Commission 
beUeves that SBCs proposed conttact language fcwr Issue 34 shoidd be adopted 
by the parties. 

The Commission recognizes that the resolution of ttiis issue differs slig^tty 
from the Commission's dedsion in this Award for the escrow language that is the 
subject of other issues in this arbittation. The Commission, however, believes 
that this dispute is dearly distingui^ble from the other escrow issues because 
of the voluntary and optional nature of this offering. TdCove can avoid the 
escrow provision by simply not availing itself of SBC's offering. In conttas^ 
other escrow requirements are dearly not avoidable by TelCove. Therefore, with 
regard to this issue ordy, an escrow wUl be requtted to the extent that a billing 
dispute relates in any way to equipment located in the coUcKation space being 
assigned. Such escrow wiU be required regarcUess of ttie aeditworthhiess of the 
CLEC and with no minimum amount in dispute. 

B. Deposit (Adequate Assurance of Payment) 

Issue 16(1): Should SBC be allowed to require Adequate Assurance of 
Payment? 
ICA Ref.-GTC §§7.0-7.10 
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Issue 16(2): If SBC is allowed to require Adequate Assurance of 
Payment, what form and amount is appropriate? 

Issue 6(3): Can SBC require the CLEC to tender additional assurances 
of payment? 
ICA Ref.-GTC §4.9.3.1 

Issue 7(4); Can SBC condition the assignment on die requirement that 
the (acquiring) CXEC tender additional assurances of 
payment? 
ICA Ref.-GTC, §4.9.4.1 

TelCove Position 

TelCove asserts that cieposits, or, as they are caUed in the ICA, assurances 
of payment, are urmecessary and inappropriate. (TelCove Ex. 1, at 99; TdCove 
Initial Br. at 35.) TdCove witoess Lafferty testffied that deposits, alcmg with 
escrow requirements, impose economic harm on competitive providers such as 
TdCove, as they tie up free cash flow. (TelCove Ex. 1, at 100; TelCove Reply Br. 
at 15,17.) TelCTove states that no simUar requirements exist in the ICAs that it 
has witii ottier ILECs. (TelCove Reply Br. at 15.) Whfle SBC daims ttiat it is 
finandally harmed by defaults by other CLECs, TdCove notes that SBC has not 
proved the level of such harm in the state of Ohio. (TelCove Reply Br. at 16.) 
Thus, TdCove argues, there shoidd be no deposit requirement, especially ui Ugjit 
of tiie offier remedies avaUable to SBC under ttie ICA. (TelCove friitial Br. at 36.) 

TelCove also addresses both the ttiggering events for requiring deposits 
and the amount of those deposits, in case the Commission deddes to require that 
deposit provisions be induded in the ICA. With regard to SBCs proposed 
ttiggers, TdCove contends that allowing avoidance of deposit requiranents 
based on the establishment of satisfactory credit allows SBC t<x) mudi discretion. 
(TelCove Initial Br. at 35; TdCove Reply Br. at 18-19.) TelCove maintains ttiat 12 
months of timdy payments, both disputed and imdisputed, is unreaUstic and too 
long, in Ught of SBCs history of bUling enors. (TelCove Initial Br. at 35.) Finally, 
TelCove disagrees with using the failure to make timdy payment of a sin^e 
undisputed biU as a trigger for deposits. lather, TelCove proposes requiring a 
deposit only if TelCove has not had 12 consecutive months without two 
consecutive failures to make timely payment of undisputed bills, aUowing for 
appropriate time to cure. (Tr. II, 20-21; TelCove Ex. 1, at 100; TelCove Initial Br. 
at 37.) With regard to ttie amount of tlie deposit, TelCove submits that one 
month's anticipated biUing is sufficient.. (TelCove Ex. 1, at 101; TelCove Initial 
Br, at 37.) 

SBC Position 

SBC claims that it is reasonable to require a deposit from CLECs because, 
under ICAs, they recdve products and services from SBC weU in advance of 
payment, while SBC has no right to refuse to serve them. (SBC Initial Br. at 14-
15; SBC Reply Br. at 9-10.) Therefore, just as in other cases where businesses 
purchase gocids or services on credit, SBC wishes to have the right to require 
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deposits unless ttie CLEC in question is a sound crecUt risk at the time SBC issues 
ttie credit. (SBC Initial Br. at 15; SBC Reply Br. at 10.) Accordmg to SBC, tiie 
existence of other remedies under the ICA does not obviate the need for a 
deposit since, by the time SBC could perfect its claims under those precisions, a 
CLEC might then be unable to pay. SBC notes that, if TelCove's payment history 
is positive, then TelCove may not have to provide a deposit. Thus, its payment 
history is not relevant to the inclusion of this language in the ICA, (SBC Initial 
Br. at 17.) 

With regard to SBCs proposed triggers for the deposit requirements, SBC 
contends that a year's worth of timely payments is a reasonable way to establish 
a good crecUt history. (SBC Initial Br. at 18.) The second disputed trigger, 
according to SBC, is the faUure by the CLEC to pay, on a timdy basis, a single, 
undisputed portion of a bUl. SBC notes that, while it might not requtte a deposit 
foUowing one late payment, SBC needs to have that option in case "a CLEC that 
in ottier ways gives SBC Ohio reason for insecurity." (SBC Initial Br. at 18.) 

SBC contends that its proposal for a deposit equal to three months' 
antidpated charges is reasonable in light of other provisions of ttie ICA. SBC 
spedficaUy points to the fact that a CLEC could incur 90 days' worth of unpaid 
bills before SBC could discontinue providing services to the CLEC. (SBC Initial 
Br. at 19.) Therefore, it reasons that the antidpated charge for three months is a 
reasonable deposit. 

Arbittation Award 

The Commission agrees with SBC that it is appropriate to require a CLEC 
to provide a deposit, under certain drcumstances. Such a requttem^it has 
previously been approved by this Commission.̂ fi However, the Commission wiU 
require changes to SBC's proposed language in two areas. 

First, the ttiggers in GTC Section 7.2 tiiat would aUow SBC to request a 
deposit shaU be amended to be identical to the triggers discussed above vrith 
respect to the requirement for escrowing funds to cover disputed biUs. If a CLEC 
is suffidentiy creditworthy to avoid the escrow requirement, then that CLEC 
should also avoid the deposit requirement. 

Second, the amount to be deposited should not exceed two times the 
antidpated monttily charges under the ICA- The deposit calculation should also 
indude an aUowance for antidpated bilUng disputes resolved in favor of 
TelCove. WhUe this level of deposit may not completely ttisulate SBC from any 
risk of nonpajnnent, it is a reasonable compromise ttiat wiU aUow TelCove to 
continue to have the abiUty to compete in the marketplace. 

» See, In the Matter of ihe Petition cf MCImetro Access Transmission Services, LLC Petition for 
Arbitration Pursuant to Section 252(b) cf the Telecommunications Act of 1996 to Estaldish an 
Interconnection Agreement vnth Ameritech Ohio, CaseNo. 01-1319-TP-ARB. 
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STRUCTURE ACCESS POUCIES AND CHARGES 

A. Penalties 

Issue 61(1): Should a penalty be assigned for unauthorized entry into 
SBCs conduit system? 
ICA Ref. - Stmcture Access (SA) Appendbc § 22.1 

Issue 61(2): If so, should the penalty amount be $500 or $250? 

Issue 64(1): Can SBC charge a penalty for unauthorized pole 
attachments and conduit occupancy? 
ICA Ref. - SA Appendbc § 27.6 

Issue 64(2a): If so, should the penalty for tutauthorized pole jattadunent 
be $500 or $25 per pole? 

Issue 64(2b): If so, should the penalty for unauthorized conduit 
occupancy be $25 per foot or a fiat penalty of $250? 

Issue 64(3): If allowed, should such penalties apply prospectively 
only? 

TelCove Position 

TelCove t>eUeves that Ohio state law does not permit the assessment of a 
penalty in conttacts. (TelCove Reply Br. at 47.) However, TdCove asserts, to the 
extent the Commission finds it has die authority to adopt penalty language in the 
ICA, such language should ensure that penalties apply on a prospective basis 
only and are reasonable. (Id.) TdCove argues that SBC inappropriately proposes 
to impose on TelCove an open-ended Uabdlity covering both future and historical 
time periods. (TdCove Initial Br. at 88.) According to TelCove, it is not aware of 
any existing violations, and it notes that neither TelCove nor SBC has conduded 
an auciit to determine whether any violations exist. (Id.) Therefore, ndther 
company knows the levd of potential retroactive exposure to TelCove. (Id.) 
TelCove points out that, since SBC did not address this issue in its initial brief, 
TelCove assumes that SBC has conceded that rettoactrve appUcation of penalties 
would be burdensome and inappropriate, and, therefore, shoidd not be aUowed, 
(TelCove Reply Br. at 48.) Tel(Zove does, however, recognize SBC's legitimate 
interest in ensuring that aU entries into SBCs conduit systems are authorized. 
(TelCove Initial Br. at 88.) TelCove explains that it is wUling to seek the required 
occupancy permits immediately, in the event that SBC discovers any 
unauthorized entry from prior periods. (Id. at 89.) 

With respect to Issue 61, TdCove objects to SBC's proposed $500 penalty 
for each unauthorized entry to SBCs conduit system. (TdCove Initial Br. at 89.) 
TelCove explains that this penalty, particularly when coupled witfi SBCs 
proposed penalty of $50.00 for each foot of unauthorized conduit use (Issue 64), 
is dearly excessive and potentiaUy dupUcative. {Id.) TelCove argues that the 
Commission must consider the total implications of a large per-conduit penalty 
amount or a per-fcx>t penalty amotrnt. (Id.) TelCove beUeves that, since facilities 
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in conduits can cover large distances, the potential impUcations of SBC's 
proposed $50.0O-per-foot p^ialty for unautiiorized fadlities in conduits could be 
a catasttophic finandal burden to TdCove. (Id.) TdCove has, mstead, proposed 
a penalty of $250 for each unauthorized conduit system entty on a prospective 
basis. (Id.) 

Conceming Issue 64, TelCove believes that it should be liable for a 
reasonable penalty for unauthorized attachments or conduit cKcupancy on a 
prospective basis only, concurrent with tiie term of ttie ICA. (TelCove Initial Br. 
at 92.) TelCove argues that SBCs proposed $500 penalty per unauthorized pole 
attachment and $50 penalty per unauthorized conduit toot is unreasonable and 
constitutes a barrier to using SBCs conduits and poles. (TdCove Initial Br. at 
93.) TelCove daims that, not only are the amount of these penalties set too high, 
but the penalties are potentially duplicative with resped to conduit occupancy, 
as they are based on both the occunence of a violation and the length, in feet of 
unauthorized conduit access. (Id.) 

TelCove has proposed ttiat the Commisston set the penalty at $25.00 per-
pole for unauthorized attaciiment and $250.00 per-conduit system for 
unauthorized fadUties placed in the conduit sj^tem. (Id,) In addition, TelCove 
stetes that no penalty for unauffiorized access has been assessed under Section 
22.1, SA Appendbc, of tiie ICA. (Id.) TelCove argues ttiat SBC witness Atwal 
inexplicably attempts to interpret TelCove's proposed language as somehow 
indicating a change in TelCove's position regarding rettoactive appUcation 
where none exists. (Id.) According to TelCove, its proposed language does not 
expressly prohibit retroactive appUcation. (Id.) However, TelCove bdieves ttiat 
it need not do so. {Id,) TelCove asserts, as SBC v^tness Atwal conceded, die ICA 
is bdng created to estabUsh and govem the t^tionship of the parties on a 
prospective basis only. (Id,) Further, TelCove's position has consistentiy been 
that if any penalties are detennined to be appropriate, they should be appUed on 
a forwarcl-lcx)king basis only. {Id.) 

SBC Position 

SBC argues ttiat TelCove's position is undear. (SBC Reply Br. at 44.) SBC 
daims the parties agree that penalties provide an appropriate incentive against 
unauthorized access to SBC's conduit. (SBC Initial Br. at 88.) SBC pomts out ftiat 
TelCove may have done an about-face by asserting that the ICA, as a matter of 
law, cannot contain penalty language. (SBC Reply Br. at 44.) SBC argu^ that 
TelCove repeatecUy agreed that it should be subject to reasonable penalties for 
unautiiorized entty into SBCs conduit. (SBC Initial Br. at 88-89.) SBC beUeves 
the only question legitimately before this Commission is the dispute presented 
by Issue 61(2) as to what penalty amount is reasonable. (SBC Initial Br. at 89.) 
SBC notes that, in TelCove's Initial Brief, TelCove objects to the ptoported 
rehroactive application of SBC's proposed penalty. (SBC Reply Br. at 44 .) SBC 
submits that the Commission need not address this point. SBC asserts ttiat it 
does not propose to penalize TdCove for an unauthorized entry that <x:ciirred 
before the effective date of the parties' new ICA. (Id.) 
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As to Issue 61, SBC has proposed a penalty of $500 per unauttiorized 
conduit entty; TelCove has proposed $250. (SBC biitial Br. at 89.) SBC points out 
that TelCove argues that SBC's proposed penalty for unauttiorized conduit 
access (Issue 61) is duplicative of SBC's proposed penalty for "unauthorized 
conduit attachments" (Issue 64 - unauthorized conduit occupancy) and proix>ses 
that the fine for unauthorised conduit (access) be waived if an unauthorized 
entry penalty was imposed. (SBC Initial Br. at 93.) SBC beUeves ttie Comnussion 
should adopt SBC's proposal that, in the case where TdCove has made an 
unauthorized entry and "installed unauthorized [fadUties m SBCs] conduit," 
TelCove pay the higher of the two penalties, but not both. (Id.) According to 
SBC, this way the amount of tiie penalty depends on die gravity of the offense. 
(Id* at 93-94.) SBC argues tiiat Oie Commission should adopt SBCs proposal 
because it is m line with the penalty amounts for sttucture access violations in 
other states, and it appropriatdy recognizes the serious risk to SBC's and ottier 
carriers' networks if conduit access is not monitored. {Id* at 93.) 

SBC argues that for TelCove to attach to SBCs stmcture without a permit 
is unfair both to SBC, because attachments and occnipandes without a permit 
deprive SBC of its property and assodated fees, and to otiier (XECs and 
attaching parties, because it deprives them of space when they may have 
appropriately applied for a pemiit, but the space was unlawfully taken by 
TelCove. (SBC Initial Br. at 92.) SBC submits ttiat the parties agree tiiere should 
be a penalty for unauthorized pole attachments and conduit occupancy, and 
beUeves ttiere is no dispute as to Issue 64(1). (Id.) 

With respect to Issue 64(2), SBC proposes that TelCove pay $500 for each 
unauthorized pole attachment and $50 for each foot of cable instaUed in SBCs 
conduit system without proper authorization. (SBC Initid Br. at 93.) SBC pohits 
out that TelCove has proposed $250 per unauthorized pole attachment and $250 
for cable installed in a conduit (without regard to length), SBC claims that its 
proposed amounts are reasonable in light of the detenent effect both parties 
agree they are trying to achieve. SBC also argues that its proposal is consistent 
with its ICAs in other states. In addition, SBC's proposed penalty "for 
unauthorized conduit laccess] appropriately bases the penalty on the numt}er of 
feet of conduit lused without authorization], whUe TdCove's does not." SBC 
beUeves that basing the penalty on a per-foot calculatton recognizes that conduit 
lengths vary considerably and that a larger penalty is more appropriate for more 
significant violations. (Id.) SBC asserts the Commission should adopt SBC's 
proposal that, "in the case where TelCove has made an unauthorized entry and 
instaUed unauthorized [fadUties in SBC's] conduit, TelCove pay the higher of the 
two penalties, but not both." (Id. at 93.) SBC daims this way tiie amount of the 
penalty depends on the gravity of the offense. {Id. at 93-94.) 

SBC notes that, at the hearing, TelCove indicated that it would explain the 
absence of TelCove's prcroosed language addressing whether penalties would 
apply rettoactively. (SBC Reply Br. at 47.) SBC points out that, in its brief, 
TdCove suggests that no language is required, presumably because the penalty 
provision for unauthorized attachment can be read to irrq>Udtty exdude 
rettoactive appUcation. SBC beUeves that TelCove is wrong. SBC argues that, if 
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TelCove has an unauthorized attachment in place today, and it remains fri place 
after the ICA that the parties are now arbittating goes into effect, that attachment 
is in violation of Section 27.6 of the Stmcture Appendix as of the effective date of 
the agreement. (Id) 

Arbitration Award 

The Commission notes that the record adeqfuatdy supports that ndther 
party opposes the unauttiorized entty or attachment penalties. Therefore, 
consistent with previous Commissicm approval in Case No. 97-1658-TP-ATA,5^ 
the Commission agrees and finds that it is reasonable, as implied by both parties 
on ffie record, that in the event when unauthorized entry or attachment happens 
to an SBC stmcture a penalty wiU apply. After coming to the condusicin that a 
penalty wUl apply, the only question that remains before this Commission is the 
dispute regardttig what p^ialty amount is reasonable. After considering aU the 
argumaits raised and the costs and expenses attributable to unauthorized entry 
and attachment to an SBC sttucture, ttie Commission finds that, consistent witti 
ite poUcy in Case No. 97-1658-TP-ATA, and to deter unauthorized entty and 
attachment, TdCove should pay SBC in tiie amoimt of $500 for each 
unauthorized pole attachment, as weU as $500 per unauthorized conduit entry or 
$50 per foot for unauthorized conduit occupancy. With regard to TelCove's 
concems about duplicative charges for unauthorized conduit entry and 
installation, the Commission finds that it is appropriate that, ui the case where 
TelCove has made an unauthorized entry and instaUed unauthorized fadUties in 
SBCs conduit, TelCove should pay ffie higher of the two pe^t ies , but not botti. 
Also, with resped to Issue 64(3), the record reflects that both parties agree that 
this agreement is being arbittated to determine the relationship of the parties on 
a prospective basis and not a retrospective basis. (Tr, 0, 230.) Thus, the 
Commission agrees that penalties wUl apply on a prospective basis, as of the 
effective date of this agreement. Accordingly, we adopt SBCs proposed 
language for SA Appendix Sections 22.1 and 27.6, as discussed above. 

Issue 65: If penalties are paid for unauthorized attachment or 
occupancy, should TelCove remain responsible for 
potential liability for trespass and other illegal or wrongful 
conduct? 
ICA Ref. - Sttucttire Access (SA) Appendbc § 27.8 

TelCove Position 

TelCove contends ttiat SBC, tiirough the language it proposes in SA 
Appendix, Section 27.8, seeks to "double dip," because it is seeking specffic 
damages for spedfic acts of unauthorized attachment or occupancy, in adcUtion 

57 See, In the Mat ter of the Application of SBC Ohio (formerly Ameritech Ohio) to Propose (Jumges 
to its Pole Attachment and Occupancy Accommdat ion T a r ^ , as well a s to Introduce the 
Structure Access Guidelines as an Addendum to the Tariff, Case N o . 97-165S-TP-ATA ( M a y 8, 
2003). 
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to the penalties ahready paid for such unauthorized attachment or occupancy. 
(TelCove Ex. 1, at 108-09; TelCove Initial Br. at 94.) TelCove asserts ttiat, if 
TelCove is already wiUing to pay compensation to other attadiing entities and to 
pay "reasonable penalties to SBC for unauffiorized pole attadiments and conduit 
entry," then any additional UabUity to SBC is unnecessary, as part of this ICA, to 
deter unauthorized attachments or to compensate SBC for any harm that may 
have resulted from TdCove's inadvertent use of these SBC fadUties. TelCove 
opines that it would be an acceptable altemative, to TelCove, for SBC to retabi 
the right to pursue ttespass and other dvU liabilities in SA Appendix, Section 
27.8, as long as the penalty provisions m SA Appendix, Sections 22.1 (Issue 61) 
and 27.6 (Issue 64) were eUminated. (TelCove Ex. 1,108^39; TelCove biitial Br, at 
94.) TelCove supports the above altemative by asserting that "state law does not 
permit the assessment of a penalty in conttacts." (TdCove Reply Br. at 51.) 

SBC Position 

SBC contends that TelCove seeks to "immunize itself" from compensating 
SBC for damage TelCove causes by its unauthorized attachments to or 
cKCupancy of SBC's stmcture, so long as TelCove pays a penalty to SBC, (SBC 
Initial Br. at 95.) SBC opines that TdCove's position, of paying poialties or 
damages, does not cUstinguish t>etween SBCs two concems, and is "mixing 
apples with oranges." SBC asserts that TdCove witness Lafferty acknowledged 
that TelCove should "make SBC whole for any damages that it causes to SBC's 
property." (Id.; Tr. 1,182.) SBC contends that its language is necressary to ensure 
this (payment for damages) occurs. (SBC Initial Br. at 95.) 

Arbittation Award 

After considering aU of the argiunents raised, the CommissicHi agrees with 
TdCove that the additional liabiUty language is unnecessary for SA Aj^endix, 
Section 27.8, but not for the reasons TdCove asserted. The Conunission 
addressed what it believes are the appropriate penalties for unauthorized access 
under Issues 61 and 64, alx>ve. Here, the Commission recognizes that damage to 
SBCs equipment could occur under either unauthorized access, or authorized 
access. The Commission finds that SBCs concem regarding payment for 
damage to its equipment is already addressed by ffie agreed-to language in SA 
AppencUx, Section 9.3, tided "Damage to Fadlities," and in GTC, Section 14.6, 
which also addresses damage to SBC fadlities. Accordingly, the Commission 
finds ttiat SBC's proposed conttact language fcac SA Appeandix, Section 27.8 
should not be adoptecl in this agreem^it. 

B. Costs and Requirements for Inspections by SBC 

Issue 58: Which party should bear the costs assodated with having 
an SBC employee present when TelCove performs work 
within the SBC conduit system? 
ICA Ref. - Sttudure Access (SA) Appendix § 1632 



04-1822-TP-ARB 75 

TelCove Position 

According to TelCove, SBC has proposed that an SBC employee be 
present at TelCove's expense whenever TelCove or its representatives perfcwrm 
work in SBCs conduit system. (TelCove Initial Br, at 86,) TelCove points out 
that both parties agree that SBC may, at its election, have an employee pr^ent 
any time TelCove performs work within the conduit system. (TdCove Reply Br. 
at 45.) However, while TdCove has no objecition to allowing SBC to oversee its 
own property at any time, TdCove does not IreUeve it should bear the finandd 
burden of SBC voluntarily chcx)sing to monitor TelCove's personnel. (TdCove 
Initial Br, at 86.) TelCove witness Lafferty testifieci ttiat, as a certified 
telecommunications provider in ttie state with a long history, TdCove prides 
itself on having well-ttained, qualffied technidans. TelCove argues that SBC has 
presented no evidence to dispute this fact. TdCove daims it has even agreed to 
go jis far as to permit SBC to review its ttaining programs for its tecdmidans and 
representatives to ensure that the persormd are qualffied for work in conduit 
system and that TelCove's standards are comparable with SBCs standards. 
Furthermore, TelCove notes that, al)sent any showing that it is necessary fcjr SBC 
to have an employee present when TdCove is working in the conduit system, it 
is simply inappropriate to impose upon TelCove the cost of an SBC employee's 
presence. {Id.) 

SBC Position 

SBC states that the parties agree SBC can have a representative present 
whUe TelCove (or its conttactor) performs work in SBCs conduit sj^tem. (SBC 
Initial Br. at 83.) SBC asserts that the cUspute is about who should bear the costs 
to have SBCs representative present while TelCove (or its conttactor) is in SBC's 
conduit system. SBC beUeves tiiat TelCove recognizes thare are inaemental 
costs assodated with SBC having a person present to review TdCove work. (Id.) 
Accordmg to SBC, although it must grant access to its stmcture, SBC continues to 
be responsible for the maintenance of its entire networic, indudttig its stmcture. 
(SBC Initial Br, at 84.) Further, the conduit system that SBC mauitains is, of 
course, not Umited to SBCs stmcture and fadlities alone; it indudes facilities 
owned by CLECs, utUity companies, cable companies and others, SBC argues 
that when a party enters the conduit system, that party jec^ardizes the fadUties 
of SBC and all tiiese other entities if it cloes not adhere to safety and maintenance 
procedures. Therefore, Iwcause of the critical security, service rdiabiUty, and 
network integrity concems assodated with conduit access, SBC needs to have a 
i^resentative present to verify that all work is performed correctly by TdCove 
and that no damage is done to any other entity's fadUties. SBC clauns this is the 
same process that SBC foUows when ccmttactors perform work for SBC itself. {Id, 
at 84.) 

Arbittation Award 

The Commission agrees that an SBC representative has ffie right to be 
present when TelCove or its representatives perform work in SBCs conduit 
system. In order to resolve the issue of who would pay for the cost to have an 
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SBC representative present when TelCove performs the work in SBCs conduit, 
we refer to the Commission's previous approval in Case No. 97-1658-TP-ATA.5* 
The Commission finds that the costs of inspections made during (x>iistruction 
shaU be paid by the attaching party. The Commission agrees with SBC that 
TdCove shaU bear the costs assodated wiffi having SBC's representative present 
during constmction. Accordingly, SBCs proposed language for Section 16.3.2, 
SA Appendix, should be adopted for the final ICA. 

I^ue 59: What SBC charges should apply for access to m a | ^ records 
and additional information? 
ICA Ref. - Sttucttire Access § 17.1 

TelCove Position 

TelCove first asserts that "SBC should not be aUowed to charge TelCove 
for access to necessary maps, records, and additional information, required to 
plan TelCove's access to necessary stmcture." TelCove also asserts that SBC 
should charge "only to the extent such charges are cost-based and approved by 
the Commission." (TdCove Initial Br. at 87.) TelCove contends that often SBC is 
the only source of the Uiformation contained in such maps, records, or other 
documeits. (Id.) TelCove maintains that it is virilling to condensate SBC for 
legitimate, reasonable, measurable incremental cost asscxiated with providmg 
access to various maps, records, and documents, as suggested by the FCC in its 
Order on Reconsideration in Docket 96-98.» (TelCove Reply Br. at 46.) 
However, such expenses must be actually incurred and should be based on 
SBCs use of an effident decttonic system for management of SBC's maps, 
records, and outside plant information. (Id.) TelCove argues that, despite 
repeated requests for SBC to quantify the costs SBC daims it wiU incur, SBC has 
stiU failed to do so. (Id. at 47.) 

SBC Position 

SBC argues that, as initiaUy framed. Issue 59 addressed whether TdCove 
would reimburse SBC for the costs SBC incurs, if any, to provide TelCove access 
to SBC's maps, records and additional mformation related to structure. (SBC 
Initial Br. at 85.) SBC daims ttiat the original DPL and testimony focused, 
therefore, on two questions: whether SBC incurs costs to provide access and, if 
so, whettier TelCove should compensate SBC for tiiose costs. SBC contoids that, 
in its new conttact language set forth in the final May 6, 2005 DPL, TelCove 
concedes that SBC incurs costs to provide access to its stmcture maps, records 
and other information, and agrees to compensate SBC for those costs. (Id. at 85-
86.) SBC asserts that TelCove has now changed its position and proposes that 

58 See N o t e 57 for (xtll case reference. 
59 See, In the Mat ter of Implementation of the Local Competition Provisions in ihe 

Telecommunications Act of 1996, CC Docket Nos. 96-98, et al., FCC 99-266 (Oct. 26,1999 
Order on Reconsideration). 
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the cost recovery for access to maps, records and ottier information be "at cost 
based rates approved by ttie Commission." (W. at 86.) SBC notes tiiat whUe that 
language may sound innocuous, it is too vague for the Commission to adopt. 
SBC beUeves ttiat to the extent TelCove is proposmg that the Ccsnmissicm, in 
some unidentified proceeding, adopt standardized rates for acc^s to maps and 
records, the Commission should reject that proposal. Further, SBC daims ttiere 
are a host of factors that affect the amount of work SBC must undertake (and die 
costs it therefore incurs) to provide access to its maps and records and, therefore, 
cost-recovery should be based on the costs SBC actuaUy incurs, on a titne and 
material basis. (M at 86.) 

Arbitarafion Award 

The Commission agrees that SBC should provide TdCove with access to 
and copies of maps, records and additional information. Consistent with the 
Commission's previous approval in Case No. 97-1658-TP-ATA, the Commission 
finds ttiat maps, records and additional information are also referred to as 
"infonnation access." We note that information access rec]uires ttie attaching 
party to pay all charges as^dated with the request for information. Therefore, 
ffie Commission finds that TelCove should reimburse SBC for the costs SBC 
incurs to provide TdCove access to maps, records and additional information 
related to stmcture access. Because the costs iviU t>e different based cm the 
amount of work SBC undertakes, we are not spedfying a rate-for information 
access in this Arbittation Av/ard. However, if the parties cannot come to a 
decision on a reasonable rate, the parties should bring the cUspute to the 
Commission for resolution. Accordingly, TelCove's proposed language for 
Section 17.1, SA Appendix, should not be adopted in this agreement. 

Issue 62(1): Should Attaching Party pay for SBC to conduct a post 
consbruction inspection? 
ICA Ref, - Sttucttire Access (SA) Appendbc § 26.1 

Issue 62(2): If so, which part3r's language governing whether ttie 
charge should apply where an Attaching Party paid for an 
SBC representative to be present during installation 
should be adopted? 

TelCove Position 

TelCove daims it does not object to allowing SBC to conduct a pjost-
construction inspection; however, TelCove does not bdieve sucii an inspection is 
necessary, (TelCove Initial Br. at 90.) TelCove beUeves if SBC opts to conduct 
such an inspection, SBC should bear the cost of doing so. {Id.) TdCove argues 
that, as a certified tclccommurdcations provider with a long history in the state, 
TelCove prides itself on having well-ttained, qualified technidans and SBC has 
presented no evidence to cUspute this fact. (M.). According to TelCove, its 
interest in protecting the integrity of the network is as sttong as SBC's, as ndther 
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company .can afford to lose customers based on low cjuality service. {Id.) 
TelCove has also offered to permit SBC to review its ttaining programs to ensure 
that TelCove's technidans are ttained to follow standards comparable to SBCs. 
{Id* at 90-91.) TelCove believes that the issue is whether a charge should apply 
for SBC to conduct a post-constmction inspection if TdCove has already paid for 
an SBC representative to be present during installation. {Id at 91.) TdCove's 
positicm is that the Commissicm should not allow SBC to "double dip." {Id,) 
TelCove maintains that charging TelCove for costs assodated vrith oversight of 
its work and also a post-consbruction inspection fee is duplicative and 
unnecessarUy drains TelCove's competitive resources. (Id.) TelCove contends 
that, given SBCs complete faUure to demonsttate the necessity of conducting 
post-consttuction inspections, there is no justification for imposing upon TelCove 
the cost of any such inspection SBC elects to conduct. (TelCove Reply Br. at 49.) 

SBC Position 

SBC claims the parties agree that SBC wiU be permitted to conduct an 
inspection after construction work is done for TelCove on SBCs sttucture. (SBC 
Initial Br. at 90.) SBC argues that it is SBC's practice to inspect the work of aU 
conttactors performing work on SBC's stmcture, ttiduciing work done on SBCs 
behalf. (Id* at 91.) SBC points out the parties disagree, however, about who 
should pay for an inspection after construction work done for TelCove. SBC 
explains that TelCove, as ffie cost causer, should bear the cost of such post-
constmction inspections. SBC asserts that, when SBC is cm site during ttie 
entirety of the work ffiat is being performed by TdCove's conttactors, and SBC is 
able to inspect all of the work as it is performed then SBC wiU not charge for a 
post-consttuction inspection, as its proposed language uicUcates. According to 
SBC, if the SBC representative is not present for tiie aitire time or, due to the 
nature of the job (e.g., laying fiber in multiple locations), is not able to properly 
inspect aU of the work while it is being performed, then a post-constmction 
inspection wiU be necessary. (Id.) 

Arbittation Award 

The Commission agrees with the parties that SBC should be permitted to 
conduct an inspection after constmction work is done by TdCove on SBCs 
stmcture. The question that remains for the Commission to resolve is which 
party is responsible for paying for the inspection after the constmction work is 
completed. Consistent with the Commission's approval in Case No. 97-1658-TP-
ATA, the Commission finds that SBC has ffie right to make post-consbruction and 
periodic inspections of TelCove's fadUties attached to <jr in SBCs stmcture, and 
ffiat the cost of the post consttuction insp^ection should be paid by TdCove. 
Further, with regard to TelCove's concems about "double dipping," we agree 
that, if SBC is on site during the entirety of tiie work as it is perronned, SBC shaU 
not charge for a separate post-consttuction inspection. We find that SBCs 
proposed language for Section 26.1, SA Appendix, mdudes the statement that 
"[s]hould an SBC representative be on site during the entirety of TdCove's 
installation and is able to review all work performed, then SBC will not charge 
TelCove for a separate post-construction inspection." Ooint Ex. 1, Part 1, at 53.) 
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Accordingly, the Commission finds tiiat SBCs proposed language for Section 
26.1, SA Appendix, should be adopted in the final ICA. 

C- Forced Removal of Fadlities 

Issue 57 (TelCove): 
Issue 57(1): Can SBC force ttie removal of CLEC fadlities if CLEC 

continues to pay for the fadlities but has temporarily 
ceased to make active use of the poles, ducts, conduits and 
rights of way? 

Issue 57(2): If removal, despite the exerdse of due diligence by the 
(XEC, takes longer tiian 60 days and the CLEC is wilUng to 
continue paying its pole attachment fees, should SBC have 
the right to insist on 60 days for removal? 

Issue 57 (SBC): 
Issue 57(1): Is SBC obligated to allow CLEC to continue to maintain 

occupancy permits for structures when CXEC has ceased to 
provide telecommunications service in the state or has 
ceased to make active use of the stmcture? 

Issue 57(2): If TelCove is terminating an occupancy permit should 
TelCove manage its termination request such that it will 
have removed its fadlities witiiin €0 days from Its notice to 
SBC to terminate its occupancy permit? 
Botti parties: ICA Ref. - Sttucture Access (SA) Appendix 

§§111; 283 

TdCove Position 

TelCove submits the parties agree tiiat tiiere are certam circumstances 
under which SBC should have the abUity to remove TelCove's faciUties from 
SBCs stmctures and termmate tiie occupancy permits. (TdCove Initial Br. at 82.) 
However, TelCove argues ttiat SBC seeks, pursuant to Section 111, unUateral 
authority to force TelCove to remove its fadlities, which may currentty be in use, 
fix)m SBC's stmctures and terminate tiie occupancy anangement evai if TelCove 
is continuing to pay SBC for access to ttie fadUties. {Id.) TelCove beUeves SBC's 
position is ttiat non-use, even for a temporary period of time, is adequate 
grounds for termination. (Id.) AccorcUng to TelCove, so long as TelCove is 
properly audiorized and current in its payments, SBC suffers no harm and 
should not be granted unUateral auttiority to remove TelCove's fadlities, unless 
SBC or anottier canier has a demcmsttated need for the space in its sttuctures 
and TelCove is not using the faciUties to serve customers. (TelCove Initial Br. at 
83.) 

TelCove explains that it dearly has no incentive to continue to pay SBC for 
fadUties for which it has no near-term use. {Id.) However, TdCove notes that 
there are many drcumstances in which TelCove might temporarily cease to use 
certain fadUties it is leasing from SBC, or even cease, temporarUy, to do business 
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in the state at aU. (Id.) For example, should a large TelCove customer change 
providers, such fadlities might become temporarily idle. {Id*) In such instance, 
TelCove might be in tiie process of estabUshing new customer accounts in the 
same area, using the same fadlities or other facilities withui the same sttucture. 
(Id*) In these cases, as TelCove witness Lafferty testffied, it would make no s^ise 
for SBC to be allowed to terminate the stmcture access arrangement. {Id.) 

As to Issue 57(2), TelCove daims that, in general, ttie parties agree that 60 
days' notice should provide adequate time for TelCove to remove its faciUties 
from an SBC stmcture. (TelCove Initial Br. at 84.) However, TdCove assarts that 
spedfic end-user customer needs might warrant an extension to avoid service 
dismptions or other customs ujipact. (Id.) TelCove argues that it merely seeks a 
safety valve to ensure that there is a process for extending this vrindow, {Id,) 
TelCove notes that while the extension need not be automatic, it should aUow 
TelCove adclitional time as lor^ as TelCove is working actively to remove its 
fadlities. (Id,) In addition, TelCove would continue to pay SBC throughout such 
an extaision, until it had removed aU fadUties. (Id.) 

SBC Position 

SBC submits that the parties have agreed to language in Section 111 of the 
SA Appendix that require TdCove to remove its fadlities from SBCs stmcture 
if TelCove ceases to have authority to provide tdeconrununications services tti 
Ohio. (SBC Initial Br. at 79.) According to SBC, the parties disagree about 
whether TelCove wUl be recjuired to remove its fadlities ii (a) it ceases to provide 
telecommunications services in the state (even though it retains authority to do 
so); or (b) it ceases to make active use of SBCs stmcture. (Id.) 

With respect to the first scenario - where TdCove is no longer providing 
telecommunication services in the state - TelCove has not even attempted to 
justify why it should be allowed to continue to attach its fadUties to SBCs 
sttucture. As SBC wittiess Atwal explained, and TelCove acknowledged, 
stmcture is a firute resource. {Id.) SBC argues that often new poles must be 
instaUed or new conduit must be dug in order to expand capadty for new 
attachers, and there are significant costs associated with that work. (SBC Initial 
Br. at 79.) SBC also notes that there is no legal justification for permitting 
TelCove to continue to attach its faciUties to SBC's stmcture when TelCove is no 
longer providing telecommunications services. SBC maintains that if TelCove is 
not providing service anywhere in the state, it carmot be said to be a "provider" 
of telecommurucations services, even if it is stiU certfficated. (Id, at 80.) 

SBC claims ttie second scenario - where TelCove is no longer activdy 
using its fadUties that are attacjied to SBCs structure - is an evei easier dispute 
to resolve. SBC points out that TelCove has already agreed in Section 28.2 or the 
SA Appendix to remove, at SBCs request, any fadUties that are no longer in 
active use. SBC notes that the language SBC proposes for Section 12.1 simply 
mirrors that language. According to SBC, TelCove's language att&npts to 
concUtion the obUgation to remove inactive fadUties upon SBC demonsttating 
that SBC or another canier has a spedfic need for the structure TelCove is 
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occupymg. Furtiier, SBC pomts out at no point has TelCove explained why 
Section 12.1 should be different tiian Section 28.1 (Id, at 80.) 

SBC proposes to give TdCove 60 days firom the date that ttie occupancy 
permit is terminated to remove its fadlities from SBCs sttucture. SBC points out 
that TelCove has agreed to 60 days, but wants the option to obtain an extension 
of up to 60 days. SBC believes that TelCove's proposed language is unnecessary 
and vague. (Id, at 81.) SBC notes that TelCove suggests that its language is a 
necessary "safety valve." (SBC Reply Br. at 39.) SBC disagrees, and asserts tfiat 
60 days is an adequate time period, particularly m Ught of ttie fact that TdCove 
typicaUy has conttol over when it terminates its occupancy pemiits. (M.) 

Arbittation Award 

In regard to Issue 57(1), which addresses SA Appendix Secticm 12.1 
regarding termination of agreement or occupancy permits, we find that, 
consistent with previous Commission approval in Case No. 97-1658-TP-ATA, if 
TelCove ceases to use its attachment to provide tdecommunication services for 

j any period of one year, TelCove's occupancy permit shaU terminate. Further, the 
I Commission notes that SBC witness Atwal testffied that SBC woiUd not have any 

way of knowing when TelCove fadUties are icUe. (Tr. 0,233.) The Commission 
agrees with TelCove's proposed language that TdCove wUl stiU be respcmsible 
for paying SBC for the use of its fadlities during this period of time. Therefore, 
the Commission directs the parties to adopt TelCove's proposed language for 
Section 12.1, SA Appendix, m this matter. FinaUy, with respect to Issue 57(2), 
and consistent witti previous Commission approval in Case No. 97-1658-TP-
ATA, the Commission finds that TelCove should remove its fadUties within 60 
days from the date the cKCupancy permit is terminated. Accordingly, SBCs 
proposed language for Section 28.3, SA Appendix, should be adopted in the final 
ICA. 

NAME CHANGE AND CHANGE OF CONTROL 

Issue 5(1): Is it appropriate to charge for record order charges, or ottier 
fees for each (XEC C!ABS BAN where the CLEC name is 
changing if ttiere is no OCN/ACNA change? 
ICA Ref.-GTC §4.9.11 

TelCove Position 

TelCove contends that it is not appropriate for SBC to biU TelCove for 
record order charges or other significant fees for each CLEC Carrier Access 
BUling System (CABS) BilUng Account Number (BAN) where ttie CLEC name is 
changing but there is no change to the Operating Company Number (OChl) ot 
Access Carrier Name Abbreviation (ACNA). (TelCove Initial Br. at 20.) The 
OCN is a four-digit number used to identify local telecommimications provides. 
(TelCove Ex. 1, at 117.) The ACNA is a three-letter code that exchange carriers 
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use to identify themselves when interfadng with other excSiange carriers. {Id.) 
The parties agree ttiat U is appropriate for TelCove to compensate SBC for record 
order charges associated with name changes where the name change actuaUy 
requires TelCove to change its OCN or ACNA. (TelCove Initial Br. at 21.) hi 
such instances, TelCove believes the charge should be reasonable and only cost-
based so as not to hinder TdCove from making the busttiess decisions mc^t 
appropriate to its operations. (Id.) 

The parties are also in agreement that, Ui those instances where a name 
change requires a change in the OCN or ACNA, TelCove should be requtted to 
submit an Operator Service CJuestionnaire (OSQ) to SBC Ui order to update its 
Operator Services and Directory Assistance records. (SBC Ex. 8, at 5.) TdCove 
states that there should be no charge for submission of the OSQ itself, but only 
cost-based charges to implement ttie change. (TdCove Initial Br. at 21.) 

The parties are in disagreement about whether a record order charge 
should apply when ttiere is a name change that does not necessitate a change to 
the OCN or ACNA. TelCove's position is that a simple name ciiange - one that 
does not involve an assignment or a ttansfer of control - does not require a 
change to the CLECs (XN or ACNA, and, therefore, should not requtte TelCove 
to incur record order charges. (TelCove Ex. 1, at 117.) TelCcjve asserts tiiat these 
charges interfere with TelCove's business by limiting the economic assignment 
or ttansfer of ffie ICA or the mere changing of the company's name in the normal 
course of business, and are therefore anticompetitive, (TelCove Initial Br. at 22.) 
Because the so-caUed costs assodated with record changes appear to t>e 
exorbitant, TelCove has held the Une tti its refusal to consider paying such 
"costs" particularly where a name change does not involve an OC5sI or ACNA 
change. (TdCove Ex. 1, at 118; TdCove Reply Br. at 8.) 

TelCove maintains that, throughout this proceeding, its position has been 
consistent and reasonable whUe SBC has made efforts to cloud ttie issue of record 
order charges. (Id.) TelCove affirms that they agree to pay reasonable, cost-
based record order charges for name ciianges involving CXZN or ACNA changes, 
but for name dianges where the OCN or ACNA are unchanged as a result of a 
name change, ffie costs and other impUcations to SBC vriU be minimal, if not de 
minimis. (TdCove Ex. 1, at 118.) SBC concedes that the costs for a name change 
that does not impUcate a change in OCN or ACNA are minimal, and ttisists that 
it wiU only charge TdCove a minimal amount. (SBC Initial Br. al 7; TelCove 
Reply Br. at 8.) TelCove opines that significant record order charges are not 
"minimal" and therefore they should not be required to pay tiiese charges. 
(TelCove Reply Br. at 7- 8.) 

SBC Position 

SBC states that the OCN and ACNA appear on each a id user account car 
circuit, and are used throughout the industry to ensure accurate provisionmg 
and biUing. (SBC Initial Br. at 6.) SBC uses these codes in its directory databases, 
network databases and biUing systems to identify, inventory, and appropriately 
bUl and provision the services requested on each service order. SBC expresses 
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that, if a. CLEC change its OCN and/or ACNA, every SBC database and 
downstteam system that identffies tiie CLEC by its OCN and/or ACNA must be 
updated. (Id.) 

According to SBC, to implement a change in TelCove's name or 
CXZN/ACNA, SBC must, at TelCove's direction, update the accounts of each 
TdCove CABS BAN and each TelCove end user account in die SBC databases to 
reflect ttie conect name or OCN/ACNA. {Id* at 6-7,) SBC proposes tiiat, if 
TdCove changes its name, TdCove should submit (1) an order to change the 
CLEC CABS BAN, and (2) an order for each end user record not bUled out of 
CABS, along witti an OSQ. {Id. at 7.) 

SBC asserts that it is orUy reasonable for TdCove to compensate SBC for 
the costs it incurs when it performs that work because any ttansacticm that 
entaUs such a change is a result of TelCove's business dedsion. Therefore, 
TelCove, and not SBC, should be accountable for any costs that result for ttiat 
dedsion. SBC claims that TelCove agrees to pay reasonable, cost-based record 
order charges for name changes that indude a change to an OCN or ACNA, but 
dedares that it should not have to compensate SBC for any costs it incurs if 
TelCove changes its name but not its OCN or ACNA. According to SBC, 
TelCove believes that, if the CXTN and/or ACNA are unchanged, the coste or 
other impUcations for SBC should be minimal. {Id. at 7.) SBC claims that 
TelCove has offered no explanation why it should not compaisate SBC when 
TelCove is the party that causes the coste. (SBC Reply Br. at 4.) 

SBC states that, the magnitudes of the costs does not justify imposing 
tiiem on SBC. (SBC Initial Br. at 7.) SBC opines tiiat ttiey mcur costs when a 
CLEC changes its name and TelCove must compensate SBC for those costs, even 
if ttiey are small. (SBC Reply Br. at 4.) As determmed by SBC, TdCove has sbc 
BANs in Ohio, and thett name is assodated with each one. (SBC Initial Br. at 8.) 
When TdCove changes its name, each BAN must be changed to reflect the new 
name. SBC asserte that a record order is the appropriate way to accomplish this 
task. Likewise, SBC's resale accoimt system has a ConsoUdated BUUng Account 
(CBA) which is assodated with ttie CLEC name and requires a record order to 
modify the name on the accoimt. (Id.) 

In addition, SBC daims that TelCove's position faUs because this 
Commission approved an order charge in Case No. 96-922-TP-UNC,^ and that 
charge is induded in SBCs pricing schedule. (SBC Reply Br. at 4.) SBC 
encourages the Commission to reject TelCove's position that SBC should not be 
permitted to pass along to TdCove the costs SBC incurs as a result of a TelCove 
name change, whether or not TelCove also changes its CX^ or ACNA. (SBC 
biitial Br. at 8.) 

^ See, In the Matter cf the Review <^ Ameritech Ohio's Economic Costs for Interamneciion, 
Unbundled Network Elements, and Reciprocal Compensation for Transport and Terminatum cf 
Local Telecommunications Traffic, et a l . Case No. 96-922-TP-UNC (Mar. 13, 2003 Opinion 
and Order, and June 10,2003 Entry on Retwaring). 
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Arbitration Award 

RegarcUng Issue 5(1), the Commission adopts SBCs language for GTC 
Section 4.9.2.1. When a CLEC makes a business dedsion to dwnge its name, 
costs are incurred by the XEC to accommodate such a change and the CLEC is 
responsible for compensating the ILEC for those costs. SBC witoess Quate 
testified that, when a CLEC chooses to change its name but not the OCN or 
ACNA, SBC must update each BAN with the new name to reflect the CLEC ttiat 
wiU be responsible for the account going forward. (SBC Ex. 8, at 8.) SBC uses a 
record order to update ffie database systems with the new name. (Id.) In 
accordance with SBC's testimony, we find that the record order is the 
appropriate tool to update each BAN. AdditionaUy, the Commission finds that 
the record order charge is the proper non-recurring charge to be used when a 
carrier changes its name but not the OCN or ACNA. We note that we previously 
aUowed a record order charge for SBC ui Case No, 96-752-TP-ARB.« 
Accordingly, the Commission adopts SBCs proposed language for CHX!! Section 
4.9.2.1, regarding this issue, for the final ICA. 

Further, SBC asserted that the Commisaon approved a non-recurring 
order charge for record orders issued by SBC, in Case No. 96-922-TP-UNC. (SBC 
Initial Br. at 8.) We find ttiat ttie order charge in Case No. 96-922-TP-UNC 
refened to a service order charge to be assessed to (XECs when decttonicaUy 
ordering new UNE lcx>ps from SBC, and not a record order charge as discussed 
above. Therefore, this case, as dtecl by SBC, is not appUcable to this particular 
issue. 

Issue 5(2): Is it appropriate for SBC to act within 5 days on a company 
name change request? 
ICA Ref:-GTC §4.9.32 

TelCove Position 

TelCove's language would require SBC to act within five business days on 
a company name change request. (TelCove Initial Br. at 22.) TdCove wittiess 
Lafferty testified that five business clays is a commerdaUy reasonable timeframe. 
(TdCove Ex. 1, at 118.) TelCove dedares that SBCs proposed language is 
completely sUent with respect to an implementation tbneframe, and it appears 
that SBC seeks to leave the timeframe within which it must act on a company 
name change totally open and subject to SBCs sole discretion. {Id*) TelCove 
continues ttiat nowhere on this record has SBC provided any alternate time 
frame. (TelCove Reply Br. at 8.) TelCove states that it is in the best interest of 
everyone to update the CXZN and ACNA records as quickly as possible and. 

^̂  See, In the Matter of the Application of AT&T Communications of Oliio, incs F îtUm for 
Arbitration of Interconnection Rates, Terms and Conditions and Related Arrangements with 
Ohio Bell Telephone Company dba Ameritedi Ohio, Case N a 96-752-TP-ARB (Jan. 16,1997 
Opinion and Order, Mar. 13, 1997 Entry on Rehearing, and May 8, 1997 ^ t r y on 
Rehearing). 
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since SBC is so adamant against TelCove's proposed five-day period, SBC should 
at least provide this Commission with a viable altemative. (Id.) 

SBC Position 

SBC states that five days is tcx) short a time period for changing TdCove's 
name for each end user record and drcuit ID number. (SBC Initial Br. at 9.) SBC 
declares that TdCove does not explain why its proposal is commercially 
reasonable. SBC asserts that the time needed depends on the size and 
complexity of the assignment. {Id.) SBC daims that TdCove's contention that 
SBC proposes no timeframe is incorrect, because SBC is stating that it wiU 
complete the work within the notice period provided in the C^eneral Terms and 
Conditions, Section 4.9.3.1 (fesue 6[1]), which is 90 days. (SBC Reply Br, at 4.) 

Arbittation Award 

Regarding Issue 5(2), the Commission adopts SBCs language. Five ciays 
to act cm a name change request is unreasonable, and TdCove has not made a 
valid argument regarding how or why five days is commerdaUy reasonable. 
According to SBC witoess Quate's testimony, SBC needs time to review the 
assignment and meet with TdCove to determine the necessary tasks to complete 
the assignment. (SBC Ex. 8, at 9.) In addition, SBC states that the time needed 
depends on the size and complexity of the assigrunent. {Id,) SBC has not 
SpedficaUy stated a timeframe in its proposed language but has aUuded, in 
conjunction witti Issue 6(1), that 90 days is an appropriate period of time, (SBC 
Ex. 8, at 9,10.) We find that 90 days is tcx5 long, and unreasonable to process a 
name change request, because most of the tasks to complete the name changes 
only are electtonic iq^dating of the bUUng systems. SBC wittiess C ^ t e testified 
that it could be accomplished more quickly dependir^ on the size (of the 
request). (Tr. II, 287, 289.) We find that a mid-point of 45 days would be more 
appropriate in this mstance. Because ttie Commis^on is adopting SBCs 
language for this issue, we also determine tiiat 45 days ^ould be inserted as the 
timeframe for GTC Section 4.932 in ttie final ICA. 

Issue 6(1): Should the period of advance written notice TelCove 
provides to SBC before a TelCove assignment that entails a 
change to TelCove's Company Code be "90 days" or "up to 
90 days"? 
ICA Ref.-GTC §4.9.3.1 

TelCove Position 

Neitiier party disagrees that TdCove shall provide SBC with advance 
written notice of any assignment or ttansfer of the ICA pursuant to a CLEC 
CXN/ACNA change, and that consent for such assigrunent or ttansfer shaU not 
l>e unreasonably withheld. (TelCove Initial Br, at 24.) The parties, however, 
disagree on ttie amount of advance notice required, TelCove opposes SBCs 90 
days' advance written notice of an assignment or ttansfer of the ICA. TelCove 
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has committed to provide SBC with as much notice as possible to ensure a: 
smooth ttansition. (Id.; TelCove Reply Br. at 9.) TelCove argues that ite proposal 
would aUow TelCove to provide SBC with 90 days' notice where feasible, and 
also would give TdCove the flexibUity to provide less notice when business 
considerations require it, (TelCove Initial Br. at 24.) TelCove asserts ttiat SBC's 
vritness conceded that, in certain drcumstances, SBC would not require 90 days' 
notice and that ttansactions might exist ttiat rec^utte less time. (Id*) 

TelCove opines that SBC appears concerned that TdCbve mig^t use its 
proposed language inappropriatdy and only provide SBC with one or two da]^' 
notice "l>ecause 'up to ninety days' includes ty/o." (TelCove Reply Br. at 9.) 
TelCove's position is that this concem is unwananted because TdCove has a 
sttong interest in providing SBC with as much notice as possible to ensure that 
any assignment or ttansfer it proposes is-consented to and proceeds as. smoothly 
as possible. (Id,) Because of the fact-spedfic nature of any assignment or ttansfo: 
of conttol, TelCove beUeves it is unreasonable to commit to a specffic and rigid 
three-month timeframe that must govem in every instance. In order to belay 
SBCs unfounded fear, TelCove is wilUng to provide SBC with protection against 
inappropriately short notice. {Id. at 10.) TelCove is willing to making an 
adjustment to its proposed language to aUow for "up to ninety days notice but 
no less than thirty days notice/' 

SBC Position 

SBC contends ttiat TelCove should give SBC 90 daj^' advance notice of 
the closing of a transaction, when TelCove is engaging in a ttansaction that 
entails the ttansfer or acquisition of assets provisioned under the ICA. (SBC 
Initial Br. at 10.) According to SBC, this notice is needed in order to resolve 
outstancUng accounts, to determine if a deposit is wananted, to amend the ICA 
to reflect the new name and/or (DCN ACNA change, and to modify ffie affected 
records. This 90-day advance vmtten notice, SBC argues, wUl aUow suffident 
time for the parties to meet, detennine what steps need to be taken, and 
accomplish the tasks necessary to fadUtate a smooth ttansition- {Id.) SBC states 
that TelCove's "up to ninety days" is inadequate because it indudles two days or 
less, and TelCove could give SBC an obviously inadequate two days' advance 
notice, (SBC Initial Br. at 10-11; SBC Reply Br. at 5.) SBC agrees ttiat TdCove's 
proposal would allow it to provide SBC with 90 days' notice -vdiere feasible, but 
the problem is that TelCove's proposal would not require TelCove to provide 
SBC wiffi 90 days' notice where feasible. (SBC Reply Br. at 5.) 

With regard to the drcumstances under which TelCove supposecUy would 
not be able to give 90 days' notice, SBC argues that it is uncJear what tiiose 
drcumstances are. (SBC Reply Br. at 5.)- As to TdCove's initial assertion that 
those hypothetical circumstances are where the other party to the ttansaction 
might not want die ttansaction to become public 90 days berore it is dosed, SBC 
asserts that SBC witness Ciuate cUscredited such drcumstances. (Id.) SBC further 
asserts that, even in such drcumstances, TelCove could give SBC 90 days' notice 
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that a ttansaction is in the works, even if that means doing so before ttie 
ttansaction documents are signed. (Id.) 

Arbittation Award 

Regarding Issue 6(1), the Commission rejects both parties' language 
involving advance written notice of an assignment that requttes a change to the 
company code. TelCove's proposed language of "up to ninety daj^" places no 
requirement to give a reasonable period of notice. Adding the words "but no 
less than thirty days notice" only requires TelCove to give 30 days, which is too 
short of a period of notice to be reasonable, (TelCove Reply Br. at 10.) SBCs 
proposed language of 90 days' advance written notice is too Icmg to be 
commerdaUy reasonable and would hinder the carriers' abiUty to ttansfer or 
assign thdr interests. The Commission is adopting a (mid^int) time period of 
60 calendar days' notice, TelCove has proposed that 60 days is approprtate fcnr 
the mass migration issue. It seems reasonable that 60 days would be a moderate 
period of notice for this issue, as noted by the paraUel ECansas arbittation 
proceeding in Docket No. 05-ABIT-507-ARB.̂  Accordingly, the Commission 
finds that a 60-day period of advance written notice should be adopted into GTC 
Section 4.9.4,1 the ICA, for assignments which result in a change to the company 
code. 

Issue 7(1): Should the period of advance notice that TdCove provides 
SBC before a mass migration be sixty days or ninety days? 
How should a mass migration be defined? 
ICA Ref.-GTC §4.9.4.1 

TelCove Position 

TelCove and SBC agree that a mass migration, which involves the 
movement of a large group of customers from one carrier to another, requires 
more advance notice to SBC than the ttansfer of fewer customers. (TelCove 
Initial Br. at 26.) The issue is "one of sccjpe" in determining how many custom^s 
or service orders at one time constitute a mass migration. (Id*) For TelCove, 
mass migrations must be defined to allow routttie customer movement that is 
indicative of a competitive busmess without ttie delay and cost assodated witti 

See, In the Matter of Arbitration between TELCOVE INVESTMENT, LLC and 
SOUTHWESTERN BELL TEl£PHONE COMPANY D/B/A/ SBC KANSAS Pursuant to 
Section 252(b) of the Communications Act of 1934, as Amended by the Tdecommunications Act 
of 1996, and Apf̂ icable State laws for Rates, Terms, and Conditions tf Interconnection, issued 
under Kansas Docket No. 05-ABn-507-ARB, Order 8, Arfjitrators' Award, Oune 8,2005), 
and Bled in this docket as Exhibit 1, to SBC's Reply Brief filed on June 24, 2005. SBC 
notes that the parties in the Kansas pr(x:eeding ftted their objections to the June 8,2005 
Award and suggests, tl^refore, that ttiis Commission not attadi any welg^ to the Kansas 
Award (id. at 1, n. 1). SBC further n<^5 that it has not cited to the Kansas Award, but 
does not ''exclude the possibility that the Panel might find some of the Kansas 
Ari^itrators' analysis of interest, however, and is therefore filing a copy of the Kansas 
Award as Exhibit 1 to this brief." (Id.) 
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exttaordinary mass migration procedures. {Id.) It is TelCove's opinion that 
SBC's initial proposed language could have resulted in a mass migration labd as 
a result of the movement of a single customer. {Id*) TelCove identified this 
problem and SBC responded with its present mass migration proposal, which 
defines a mass migration as an inaease in average daUy order volume of 125% 
over 3 days and recjuires 90 calendar days' advanced vmtten notice. (Id.) 
TelCove opines that ttiis is tcx> restrictive, unjustified, and restricts a customer's 
abffity to select the canier of its choice without fear of a long ttansition prcKess. 
(Id*) TelCove objects to this language because ttie ttansfer of a single large 
customer witii many Unes could potentiaUy trigger the mass migration notice 
requirements, (Id, at 28.) In an effort to resolve ttie issue, TdCove proposed to 
define mass migration as an increase in average daUy order volume of 150% over 
3 days and agreed to provide SBC 60 calendar days' advance written notice of 
any mass migration. (TelCove Reply Br. at 10.) TelCove increased the trigger 
from 125% to 150% because the loss of a few large customers (given TelCove's 
relatively smaU number of customers) might trip SBCs lower trigger of 125%, 
even though there would be no actual mass migration event. (Id.) 

WhUe SBC may teqaire time to ensure that adequate resources are in place 
to process a mass migration event, it is TelCove's position that 60 days provides 
more than satisfactory notice for such purposes. (TdCove Reply Br. at 11.) 
According to TelCove, SBC does not understand the in^rtance of this issue, as 
customers should be free to migrate as quickly as possible. (TdCove Irutial Br. at 
27.) 

SBC Position 

On this issue, SBC proposes that a mass migration be defined as one in 
which "antidpated daUy volumes assodated with the migraticm of a base of 
CLECs customers wiU exceed 125% of ffie acqiuring CLECs normal daUy 
voliunes for more than three consecutive days," and requests 90 days' advance 
notice for mass migration. (SBC Initial Br. at 12.) According to SBC, TdCove 
carmot dedde whether its objection to SBCs 125% figure coidd be triggered by 
the "ttansfer of a single large customer" or by the "loss of a few large 
customers." (SBC Reply Br. at 6.) SBC asserts that the movement of one 
customer could not possibly constitute 125% of the average daUy volume of any 
canier's customer migrations over ttiree consecutive days. (SBC Initial Br. at 12-
13.) As determined by SBC, the confusion is not mitigated by TelCove's 
observation that what really counts is the number of service orders or lines, 
because TdCove has done nothuig to tie dther SBC's 125% or TelCove's 150% to 
any number or range of service orders or Unes, or to show why an inaease of one 
magnitude shoidd t>e regarded as mass migration, whUe an increase of a lesser 
magnitude should not. (SBC Reply Br. at 6.) SBC states that TelCove's argument 
boils down to the general and self-evident propositicm that ttie higher the 
percentage, ffie lower the probabUity of a false mass migration alarm. SBC 
daims that this is not a basis for a dedsion, because the proposition is just as sett-
evident that the higher the percentage, then the higher the probabUity that the 
alann wiU not ring for a genuine mass migration event. SBC attests that a false 
alarm is not problematic because the parties can dedde not to implement ttie 
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spedal procedures that are used in mass migration. {Id.) However, if the alarm 
fails to ring for a genuine mass migration, it wiU be too late to implement those 
procedures once it becomes apparent that a mass migration is underway. {Id. at 
6-7.) 

With respect to ttie length of the notice period, SBC beUeves ttiat 90 days is 
a more appropriate lead time than 60 days. (SBC Initial Br. at 11) TelCove has 
given no basis for their proposal of 60 days. (Id.) SBC claims that TelCove's 
argument is a qualitative proposition that the shorter the notice period, the 
"more consumer-friendly" it is* (SBC Reply Br. at 7.) SBC agrees thiit this may 
be tme, but it does not mean that shorter is better, because it ignores the pouit 
tiiat die notice period has to be long enough to get the job dcme properly, and 
that is ffie more important consideration. (Id.) 

Arbittation Award 

Regarding Issue 7(1), the Commission adopts TelCove's language. The 
Commission agrees witti TelCove that the 150% proposal is more reasonable 
because SBCs proposal of 125% may ttigger an urmecessary mass migration 
event with the loss of a few large customers. The loss of one large customer 
would equate to a large number of lines whicii would likdy cause mass 
migration procedures to be ttiggered. As SBC stated in the hearing, the SBC 
migration system considers the number of lines asscxiated ivith a customer. 
Therefore, the Commission adopts TdCove's 150% proposal for the ICA. (Tr. II, 
253.) With regard to the period of advance notice for conducting a mass 
migration, the Commission adopts TelCove's language of 60 days' notice as a 
more reasonable timeframe. Ninety days is not a commerdaUy reasonable 
timeframe for advance notice and would require ttie customer to be waiting for a 
prolonged period of tune to move to its new carrier. The Commission has set ttie 
advance notice of a mass migration at 60 days for the ICA. Accordmgly, 
TelCove's proposed language GTC Section 4.9.4.1 should be adopted for the final 
ICA. 

NETWORK ENGINEERING fldentified as UNE Issue on DPL) 

Issue 80: Is it appropriate to allow TelCove to install its own HVPE 
at its customer's premises in lieu of SBC installing an 
HVPE on SBCs network? 
ICA Ref. - UNE Appendix § 8.2.1 

TelCove Position 

The parties are in agreement that High Voltage Protection Equipment 
(HVPE) is necessary when a cable enters into a high voltage location. (TelCove 
Reply Br. at 73.) TdCove daims that it should be aUowed to provide ite own 
HVPE device on its customers' side of the demarcation point, if the HVPE meete 
uidustry standards, (TelCove Initial Br. at 130.) AccorcUng to TelCove, HVPE is 
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often placed at the end-user customer's premise. If ffie end-user is a higjK voltage 
location, such as an electrical power substation or wireless service office, HVPE 
wiU be placed at that location to protect ttie telecommunications network. (Id.) 

TdCove asserts that SBC grossly distorts TelCove's position and language 
when SBC claims that TelCove's language would grant TelCove the "unfetterei 
discretion to elect to instaU an HVPE on SBC Ohio's networks, in Ueu of SBC 
Ohio doin^ so." (TelCove Reply Br. at 73.) TdCove does not seek to place any 
HVPE on SBC's side of die demarcation point or anywhere on SBC's network. 
TelCove adds, where HVPE on the customer side is not adequate or if the HVPE 
must be on SBC's side of the demarcation for vaUd engineering purposes, 
TelCove is not opposed to SBC instalUng die HVPE. {Id.) What TdCove seeks is 
the ability to place HVPE on TelCove's customer's premise where appropriate 
for a spedfic factual situation. {Id.) In aU other situations, TelCove shcxuld not be 
artifidally Umited to an HVPE provided by SBC, at a greatiy marked-up price, on 
die SBC side of the demarcation point (TelCove Initial Br. at 131.) TelCove 
asserts that TdCove's proposal would aUow it to instaU industry standard 
compUant HVPE on the customer's premises at a ^ o t closest to the high voltage 
source in a manner that is economically effident. (TelCove Reply Br. at 74.) This 
would provide a cost savings to the end-user, whUe stiU providing fuU protection 
to the customer's, TelCove's, and SBC's networks, (Id.) 

TdCove also states that SBC witness Silver asserts vrifli no basis that, if 
TelCove places its own HVPE, TelCove would leave SBCs cable exposed to the 
potential dedrical hazard. (TelCove Initial Br. at 130.) TdCove submits that 
SBCs witness acknowledges that he lacks suffid^fit background and expertise to 
determine whether or not pladng HVPE closer to ttie source of voltage, as 
TelCove proposes, would make the HVPE more effective in protecting both 
TdCove's, and SBC's networks. {Id*) 

SBC Position 

SBC states tiiat the issue is whether TelCove may elect to ttistaU HVPE at 
TdCove's customer's premise in lieu of SBC installing one on SBCs own 
network. (SBC Reply Br. at 74.) SBC disagrees and bdieves tiiat TdCove should 
be permitted to instdl an HVPE at TelCove's customer's premise if it wants to, 
but that TelCove may not prohibit SBC from also mstaUing HVPE on SBCs 
network. (Id. at 74-75.) SBC dedares that, if SBC determines it is appropriate to 
instaU HVPE on its network in order to protect SBC and other carrier ecjuipment, 
SBC should have ttie right to do so. (Id, at 75.) SBC submits tiiat whfle TdCove's 
proposed language intends to foredose SBC from installing HVPE on SBCs side 
of the network, even if TelCove instaUs its own HVPE, TdCove's witness 
testified at the hearing that TelCove does not intend this result. (SBC Initial Br. at 
122; Tr. I, 184-85.) SBC opines that, even without TdCove's admission 
conceming the unintended result of TdCove's proposed language, SBC would 
prevaU on this issue because SBC is ultiniately responsible for its network, and 
SBC should be permitted to instaU the HVPE if it determines one is necessary. 
(SBC Initial Br. at 122.) 
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SBC darifies ttiat the HVPE addressed m its language is part of SBCs 
network prior to the pomt of demarcation between SBCs fadUties and those of 
the coUocated CXEC. SBC daims it is not proposing to instaU an HVPE on 
TelCove's network or on the.customer-side of the network interface device (NID) 
serving a TdCove customer. SBC contends that its proposed language does not 
have any effect on TelCove's abiUty to instaU an HVPE on its network or at its 
customer premises. (Id.) 

SBC opmes that TdCove is incorrect when TelCove suggests that SBC has 
no basis for its assertion that pladng an HVPE at ttie customer's premise may 
leave SBC's network exposed. (SBC Reply Br. at 75.) SBC states ttiat TelCove 
assumes the only equipment that might impact the SBC network is located at 
TdCove's customer's premise, when SBC maintains equipment on its network 
that it uses to provide service to TelCove and its customers. SBC attests it is that 
equipment that SBC wants to be sure, through instaUation of an HVPE on ttie 
SBC's network, does not damage SBC's network. (Id.) 

Arbittation Award 

Regarding Issue 80, the Commission adopts TelCove's language. TdCove 
is not proposing to install an HVPE on SBCs side of the demarcation point or 
anyw^here on SBC's network, and TelCove is not prohibiting SBC from installing 
an HVPE on SBCs side of the demarcation point for engineering purposes. 
(TdCove Initial Br. at 73-74.) TelCove is simply asking to mstaU an HVPE on its 
own customer's side of the demarcation point. According to SBCs Kansas 
General Exchange Tariff, Section 16.15.7(A), SBC aUows the end user to instaU 
HVPE and, in the past, allowed the very same thing in Ohio. (TelCove Ex, 1, at 
123.) Accordingly, it would be reasonable to allow TelCove to instaU HVPE on 
the customa''s side of the demarcation point since it is TdCove's customer. The 
Commission finds that TelCove's proposed language for UNE Appendix Section 
8.2.1 should be adopted in the final ICA. 

AUDTTS 

Issue 26: Should the threshold for a second audit within a twelve* 
month period be a ten percent variance or a five percent 
variance in the Initial audit? 
ICA Ref.-GTC§ 11.1 

TelCove Position 

TelCove asserts that, because audits are finandally burdoisome and 
resource intensive, it is appropriate to limit follow-up audits, within a ll-month 
periuU, to siluiitiuiiis involving ai least a 10% variance- (TelCove Ex. 1, at 125-26; 
TelCove Initial Br. at 48.) TdCove witness Lafferty testffied that: 
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Audits often involve the coUections of extensive data througji 
document requests and interviews iviih the audited party's 
employees, llie employees working on an audit have full time 
responsibiUties elsewhere in both the audited and aucUting 
[companies]. Audits can consume signfficant human and finandal 
resources and take months to complete. During the aucUt, other 
business often gets neglected. 

(TelCove Ex. 1, at 126; TdCove Initial Br. at 48.) TelCove contends ttiat a 10% 
variance would better reflect normal variations and is a more realistic indicator 
of the accuracy of the audited party's records, (Id.; TdCove Br. at 48.) TdCove 
argues that, for smaller companies like TelCove who do not deal witti the same 
volumes as SBC, a single, one-time error might cause a Bve percent variance, 
(Id.; TelCove Br. at 48.) TelCove agrees that adcUtional audits should be 
permitted within a year "if the audited party's records are so faulty that their 
ongoing reUabiUty is reasonably questioned." However, TdCove asserts that a 
10% variance trigger could help limit the burden and clismption of additional 
audits. (Id., at 126-27,) TdCove also contends that SBC has provided no 
evidence to support its proposal of a 5% variance for a foUow-up audit. (TelCove 
Reply Br. at 26.) 

SBC Position 

SBC asserts that, if an audit disdoses "an uncorrected net variance or 
invoicing enor in the AucUted Party's favor, the Auditing Party should be 
permitted to conduct an additional, foUow-up audit." (SBC Ex. 8, at 46; SBC 
Initial Br. at 32.) Therefore, SBC's proposed language provides for a foUow-up 
audit if the initial aucUt "disdoses an error with an aggregate value of at least 
five percent of the amounts payable by the Audited Party for the audit 
timeframe." (Id; SBC Initial Br. at 31) SBC agrees that smaU enors do not 
wanant the time and expense of a follow-up audit, which, SBC asserte, is the 
reason for the 5% minimum variance threshold. {Id; SBC Initial Br. at 33.) SBC 
submits that, for example, in a situation where one party bUls the other party for 
$1,000,000, an enor of $50,000 (5%) would wanant an additional audit. (Id,; SBC 
Initial Br. at 33.) SBC contends that TelCove argued for no foUow-up aucUts, 
under any drcumstances. (SBC Initial Br. at 33,) Now that TelCove has changed 
its position and accepted SBC's language, but with a substitution of "10%" for 
"5%," SBC argues that ttiis change left SBC without tfie opportunity "to 
demonsttate authoritatively that 5% is regarded as statisticaUy significant, and 
thus is suffident to warrant a foUow-up." Further, SBC argues that TdCove has 
not made a compelling case for its ten percent variance proposal. SBC contends 
that TdCove has made no complaints ttiat SBC has been overzealous in its 
auditing of TdCove in the past. (Id.) SBC further contends that it would have no 
reason in the future to Uicur urmecessary expenses by conducting a follow-up 
aucUt if it should happen that the 5% threshold is exceeded under circumstances 
that suggest TelCove does not have systemic billing problems. {Id* at 33-34.) 
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Arbitration Award 

TelCove and SBC agree that each may audit the ottier party's books, 
records, data, and other documents, to evaluate the accuracy of the aucUted 
party's biUing and invoicing, and to verify that the audited party has cpmptied 
with ttie ICA provisicais tlmt affed the accuracy of the bUling, Boffi SBC and 
TelCove recognize ffie need to try to limit audits to once per year (conttact year), 
due to the potential for disruption of normal business activitie9. Both parties 
agree that smaU biUing enors do not wanant the time and expense of a foUow-
up aucUt. The remaining issue, with regard to GTC Section 11.1, is whether the 
trigger to require a follow-up aucUt should be set at a 5% variance threshold 
(SBC) or at a 10% variance threshold (TelCove). Based on a review of the 
arguments made by the parties, we find that SBCs proposed 5% variance is too 
low a threshold because a single enor can produce this size of variance for a 
smaU company such as TdCove. Also, due to the burdensome nature of audits, 
we find that TelCove's proposed 10% variance is more reasonable as a trigger for 
follow-up audits within a 12-monfh conttact year, and should be adqpted for 
GTC Section 11,1, in die ICA. 

Issue 27: If ttie Audited Party requires the Auditing Party to hire a 
third party auditor to conduct die audi^ which party 
should bear the cost? 
ICA Ref. -GTC §§ 11.1.2; 11.13; 11.1.6 

TelCove Position 

TelCove states that the issues regarding GTC Section 11.1.2 are whether an 
audit conducted in accordance with ttie ICA should be conducted by a third-
party auciitor and, if so, who should pay for the audit. (TelCove Initial Br. at ^*) 
TelCove's position is that an outside party would be more ol^ective than eithex ot 
ttie parties to the audit. (TelCove Ex. 1,127; TelCove Br. at 50.) TelCove wittiess 
Lafferty testified ttiat, "[ilf SBC deddes ttiat an audit is required, it ahready has 
concem witfi some aspect of TelCove's operations. Therefore, if SBC's 
employees were aUowed to conduct the audit, the auditor would be starting the 
process with the end result in mind." (Id.; TelCove biitial Br. at 50.) TelCove 
disagrees with SBC's assertion that third-party auditors are not suffidentiy 
famffiar with USOCs (Universal Service Order Codes) and tdecommunications 
records to conduct such audits. {Id,; Telcove Initial Br, at 50.) 

Conceming the question of who should pay for the aucUt, TelCove as^rts 
that the auditing party should pay for the audit because, "plf the aucUted party is 
paying for the audit, ttie auditing party will have less incentive to avoid frivolous 
audits." (Id.; TdCove Initial Br, at 50.) Last, TdCove asserts tiiat, as discussed 
above, audits are a disruption to the course of business and, by making the 
aucUting party bear the cost, the auditing party would "be required to balance 
the costs of the audit with the expected recovery from the audit before initiating 
the [auditl process." (Id., at 128; TdCove biitial Br. at 50-51,) TdCove contends 
that it is willing to make its audit proposals mutual. As witness Lafferty 
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testified, "[i]f TelCove initiates an audit under the ICA, TelCove would utiUze a 
third-party auditor and pay ttie fuU expense of the audit." (TelCove Ex. 1, at 
128.) 

With regard to GTC Section 11.1,5, TelCove states that the issue centers on 
when the audited party diould compensate the aucUtuig party if an aucUt 
confirms any undercjiarges. TelCove's position is ttiat payment of the 
undercharge should be accomplished by SBC (the auditing party) charging 
TdCove (the audited party), in the next billing cyde, for the amoimt that was 
undercharged, (Tr. II, 97-98.) TelCove witness Lafferty explauied ffie reasons 
why TelCove has suggested the next biUing cyde as the appropriate method for 
dealing with undercharges: 

[FJirst of aU, ttie next bUling cyde is probably never more than 30 
days away so it is a relatively short period of time. The bills 
contain [a] significant amount of details so that boffi parties know 
what was l>eing biUed for and what services are bcong paid. It 
aUows the reconis and the accounting s}rstems, at least fr<3m 
TelCove's standpoint, and I think SBC also, to be properly updated 
so we don't find the same thing in a future aucUt. 

(Tr. n, 98.) TdCove contends that, despite SBC's objection for using this method 
for dealing with imdercharges, SBC has proposed a "virtuaUy idemticzal method 
for harulUng discovered overcharges." (SBC Initial Br. at 51.) 

The last issue concems GTC Section 11.1.6. TdCove's position is that, if 
an audit uncovers variances of 10% or more on a net basis, and that variance is 
subsequentiy verified by the parties, ttien the audited party would be required to 
pay 25% of the costs of the outside third-party aucUtor. (TelCove Ex. 1, at 128; 
TelCove Initial Br. at 51.) For the reasons discussed above under Issue 26, 
TelCove asserts that 10% is a more commerdaUy reasonable trigger than SBCs 
proposed 5% ttigger, particularly when SBC is dealing with a much smaller 
competitor Uke TelCove. (TdCove Ex. 1,128-29; TelCove Initial Br. at 51-51) 

SBC Position 

Witii respect to tiie issues under GTC Section 11.12, SBC proposed 
language that would permit the aucUted party to request that an indepaident 
auditor perform the aucUt, rattier than the auditing party's employees; however, 
if the aucUted party, makes that request, then the aucUted party would be 
requtted to pay one-quarter of the independent aucUtor's fee. (SBC Ex. 8, at 34; 
SBC Initial Br, at 34.) SBC asserts ttiat ffie reasons for its proposed language are 
because it is not inappropriate for the aucUting party to use its own employees to 
conduct audits, and it is more economical to do that than to use an independent 
auditor. (SBC Ex. 8, at 50; SBC Initial Br. at 34.) Therefore, SBC beUeves ttiat 
TelCove should pay for the inaemental cost when TelCove requests that an 
independent auditor, rather than SBC employees, perform an aucUt of TelCove's 
records. (SBC Initial Br. at 35.) 
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SBC wimess CJuate testffied that an auctit has two purposes, as stated in 
GTC Section 11.1. The first purpose is to evaluate the accuracy of the aucUted 
party's biUing and invoicing for the services that it renders. (SBC Ex. 8, at 51; 
SBC Initial Br. at 36.) The second pmpose is to verify the audited party's 
compliance with the ICA provisions that affed the accuracy of the audited 
party's biUing and invoidng for the services it renders. {Id; SBC Initial Br. at 36.) 

SBC asserts that there are two tj^es of audit findings that may result in 
the auclited party owing the auditing party money. Furst, the audit may disdose 
that the aucUted party (TelCove) overbiUed the auditing party (SBC), in which 
case the aucUted party in effect owes the aucUted party a parttal refund. Second, 
the audit may disdose that ttie auditing party (SBC) underbUled the audited 
party (TelCove) because of inaccurate informaticm the aucUted party provided to 
the auditing party conceming calls that originated cai the audited party's 
network. (M; SBC biitial Br, at 36,) 

As to ttie timing of payment of undercharges under GIC Section 11.1.5, 
SBC vrittiess Qoate testified ttiat the parties agree in GTC Section 11.1 that, ff the 
audit disdoses dther sort of enor describe at>ove, the enor ^ould be rectified 
promptty. (Id; SBC Initial Br. at 37.) SBCs proposed language for undercjiarges 
provides that the "[ajucUted [p]arty shaU . , . (ii) for any underdiarges caused by 
die actions of the [a]udited [pjarty, immediately compensate [aluditing [p]arty 
for such undercharge." {Id., at 51-52; SBC ttiitial Br. at 37.) SBC contends ttiat for 
SBC to use the mettiod propcwed by TelCove (to add the underbiUed amount to 
the next biU SBC sends to TelCove) puts an unnecessary Inirden on SBC, as the 
auditing party. (Id., at 52-53; SBC Initial Br, at 37-38.) Instead, tiie rule should be 
that an enor made by the aucUted party should be corrected by the aucUted 
party. {Id.; SBC Initial Br. at 37.) Therefore, in the case of an und^diarge, SBC 
asserts that the appropriate reniedy for an aucUt finding of undodiarges is for 
the aucUted party (TelCove) to fconect its enor by the immedfate payment of that 
undercharged amoimt. (Id., at 53; SBC Initial Br, at 37-38.) 

With regard to GTC Section 11.1.6, while the proposed ICA language 
shows a conflict, SBC <Ud not provide any Witness testimony ccmceming tltis 
section, and cUd not discuss this section in dther c>f its briefa. We note that SBC's 
proposed language for GTC Section 11.1.6 has not changed since the initial joint 
DPL and proposed ICA (Appendix C) were filed with the TdCove Petition on 
December 6,2004. SBCs proposed language is as foUows (bold font represents 
SBC proposed language and opposed by TelCove): 

11.1.6 Except as may be otherwise provided in this Agreement, 
audits shaU be performed at the AucUting Party's expense, subject 
to reimbursement by Audited Party of one-quarter CA) of any 
independent auditor's fees and expenses In the event that an 
audit finds, and the Parties subsequentty verify, a net adjustment 
in the charges paid to or payable by Auditing Party hereunder by 
an amount that is, on an annualized basis, greater than five 
percent (5%) of the aggregate charges for the audited services 
during the period covered by the audit 



04-1822-TP-ARB % 

(Panel Ex.1, GTC at 41) 

Arbittation Award 

Fttst, witti regard to GTC Section 11,1.2, we find ttiat SBCs language 
should be adopted. Based on a review of ffie arguments made by the parties, we 
find it reasonable that, if the aucUted party requests that an independent auciitor 
be engaged, the aucUted party should pay one-quarter of ttie independent 
auditor's fees and expenses. Accordingly, we adopt SBCs proposed language 
for GTC Section 11.1.2, of ttie final ICA, 

Next, the issue conceming GTC Secticm 11.1.5 is the timing of the pa)nnent 
of undercharges. SBC witoess Quate testified that, in the situation where the 
audited party (TdCove). overbiUed the auditing party (SBC), the audited party 
wiU conect ttie enor by making a "refund of any ovapayment" by the auditing 
party "in the form of a aecUt on the invoice for the first billing cyde" after the 
parties have agreed upon the accuracy of the results. (SBC Ex. 8, at 51-52; SBC 
Initial Br. at 37.) Rather than use the same billing process to conect the 
undercharge, SBC proposes titiat TelCove make immediate paymait to SBC. {Id*, 
at 53; SBC Initial Br. at 37-38.) After a review of ttie argun^ts presented by the 
parties, we find that TdCove's proposal wiU aUow for a better record of the 
ttansactions betwe^i the parties and, ho^fuUy, wiU reduce foture biUing 
disputes between ffie parties. Accordingly, we adopt TelCove's proposed 
language for GTC Section 11.1.5, of ttie final ICA. 

Last, with respect to GTC Section 11.1.6, we find that the payment of any 
independent auditor's fees, under this section, would be in addition to the 
payment of fees under GTC Secticm 11.1.1 Further, we find that, consistent with 
Issue 26 above, 10% is a more commerdaUy reasonable threshold than SBCs 
proposed 5% trigger for payment of expenses under this section. Accordingly, 
we adopt TelCove's proposed language for GTC Section 11.1.6, of the final ICA. 

MISCELLANEOUS (OTHER) GENERAL TERMS AND CONPmONS 

Issue 15: Can SBC limit to ten months the maximum amount of time 
that the agreement will continue past ite Term while 
negotiation on a successor agreement occurs? 
ICA Ref.-GTC §5.7 

TelCove Position 

TelCove argues ttiat artffidaUy Umiting the length of time that ttie ICA 
vnil remain in effect during negotiation of a successor agreement' would 
negatively impact the negotiation and arbittation process and would give SBC 
unfatt leverage in the development of such an agreement. (TelCove Initial Br. at 
33.) TelCove assures the Commission that its intent is not to prolong the ICA 
indefinitely but, rather, to aUow the ICA to continue through the negotiation and 
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arbittation process. (TelCove Ex. 1, at 130; TelCove Initial Br! at 33.) According 
to TelCove, SBC would have littie incentive to waive the deadline if the current 
ICA would simply terminate after 10 months, leaving aU the risk on TdCove ttiat 
no ICA would be in place. (TelCove biitial Br. at 34.) TdCove describes SBCs 
proposal as a "Hobson's choice," in which TdCove would have to choose 
between an undesirable successor agreement and a terminated ICA. (TdCove 
Reply Br. at 13-14.) 

SBC Position 

SBCs position is that since arlnttations must be conduded within 9 
months after a request for negotiation, a 10-month window is appropriate. SBC 
notes that this time period could be extended by agreement just as ttie 9-month 
arbitration deadUne can be extended. (SBC friitial Br. at 21-22.) SBC argues ttiat 
TelCove's concems about bad faith negotiation are withcmt merit. (SBC Reply 
Br. at 10) 

Arbitration Award 

While the Commission agrees with SBC that the ICA should not continue 
in effect wiffiout any termination date whatsoever, it also recognizes that a 10-
month deadline gives SBC substenttal negotiating power over TdCove. That 
deadline was developed by SBC as 30 days beyond the nine-mcHith deadline for 
completion of arbittations. (SBC Ex. 8, at 44; SBC Initial Br. at 21) As both 
parties re<x)gnize that the arbittation period is sometimes extended by ffie 
parties, the Commission finds that the termination of the ICA should be more 
directty tied to tiie arbittation period. (SBC Ex. 8, at 45; SBC Inittal Br. at 22; 
TdCove Initial Br. at 33-34.) Therefore, rather than a specific 10-month deadline, 
GTC Section 5.7 of the ICA should provide that ttie ICA would terminate at the 
earUer of either (1) the effective ciate of the successor or (2) the tater of dther 10 
months after SBC's recdpt of TdCove's negotiation request or 30 days after the 
arbittation award is issued. 

Issue 23(1): Should TelCove be allowed 29 days or up to 90 days to 
provide the information it must provide conceming a bill 
it disputes in order to avoid waiving its right to dispute the 
biU? 
ICA Ref.-GTC §10.4.1 

TelCove Position 

TelCove states its beUef that, in the event TelCove commences a bilhng 
dispute, SBCs proposed language for GTC, Section 10.4.1 requires TdCove to 
proinde all supporting pvidpnre within the 29 days foUowing the biU due date or 
waive its abiUty to dispute the invoice. TelCove asserts that its proposal 
provides TelCove with additional time to supply the supporting evidence in two 
wajre. Fttst TelCove submits that it vyriU atten[q>t and succeed in most instances 
in providing all supporting evid«ice within 30 da)rs after the bUl due date. 
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TelCove submits tiiat this is only 1 day longer than SBC's proposed time period, 
and contends that this has the advantage of coindding with the end of the 
subsequent bilUng period, as SBC uses a 30-day calendar biUing period. 
(TdCove Initial Br. at 44.) Second, TelCove further asserts it is a "commercial 
reality" that bUlmg disputes are often so sizable or complex that it would be 
unreasonable to require TdCove to submit aU supporting evidence within the 29-
day period (following the biU due date). Based on this "commercial reality" 
TdCove's language does not trigger an automatic waiver of a billing dispute 
unless TelCove fails to provide the required information within 90 calendar days. 
TelCove submits that a 90-day calendar period (foUowing the bill due date) 
should provide TdCove with reasonably suffident time to furttier research more 
complicated disputes. (Id* at 45.) 

TdCove, in ite Reply Brief, submits that it would be open to a resolution 
where SBCs language is mocUfied to expressly match SBCs assertion on brief 
that TelCove need only provide written notice of dispute based on information 
on the "biU itself" vrittiin 29 days of ttie BUl Due Date. (TdCove Reply Br. at 24.) 

SBC Position 

SBC witoess C^te testffied that the parties have agreed to the following 
information for proper written notice of a billing dispute: (1) the date of the bHH 
in question, (2) CBA/ESBA63/ASBS or BAN number of ttie bUl in question, (3) 
telephone number, drcuit ID number or trunk number in question, (4) any USCX 
information related to the item questioned, (5) amount biUed, (6) amount in 
question, and, (7) the reason that CLEC disputes ttie biUed account (SBC Ex. 8, 
at 29.) Ms. Quate furttier testffied tfiat ttie "BUl Due Date is 30 days after tfie biU 
date," and, since SBCs proposed language provides for written notice 29 days 
after the biU due date, SBC actually "allows TelCove 59 days aftar it recdves a 
biU to dispute the bUl by providing the biformation Usted above." (Id* at 30.) 

SBC, in its brief, contends that TelCove has misread SBCs proposed 
language for GTC Section 10.4.1, as the disputed language has nothing to do with 
when "evidence" must be provided to SBC; rather, aU it requires are ttie seven 
items identffied by wimess Quate above. SBC submits that the first five items are 
on the biU itself. SBC asserts that the "evidence" reference in Section 10.4.1 refers 
to documentation that "the Non-Paying Party has placed the disputed amount in 
escrow, not evidence that l)ears on the resolution of the dispute." (SBC Iiutial Br, 
at 31.) 

Arbitration Award 

The Commission agrees with SBC that 29 days, after the BiU Due Date, for 
a total ot 59 days, is reasonable time for TelCove to provide SBC with the initial 
written notice of a biUine cUspute that includes the seven items discussed above. 
The Commission notes, however, should the dispute involve complex billing, the 

« The term "ESBA" teiers to &ihanced SummaTy Billing Account See Appendix for ottier 
terms. 
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parties are to cooperate in provicUng additional time to supplement the 
documentation, provided witti the initial writt&\ notice, in order to resolve the 
cUspute. Accordingly, SBCs proposed language for issue, in GTC Section 10,4.1, 
should be adopted for the final ICA. 

Issue 25: Is it appropriate to indude mutuality with (Section) 10^*1 
by Induding language providing for SBCs waiver after 90 
days If it f aus to properly dispute? 
ICA Ref.-GTC §10.4.4 

TelCove Position 

As discussed above with regard to Issue 23(1), GTC Section 10.4.1 outUnes 
the requirements TelCove must meet when providing notice to SBC of a billing 
dispute. TdCove witness Lafferty testified that TdCove's proposed GTC Section 
10.4,4 provides that SBC must meet the same requirements conceming TelCove 
bUIing to SBC Mi. Lafferty testified ttiat "[b]otii TdCove (Section 10.4.1) and 
SBC (Section 10.4.4) should be required to provide the same docrumentaticm and 
[to] follow the same process and time line for documenting disputes . . . 
conceming items ahready billed." (TelCove Ex. 1, at 132-133.) 

SBC Position 

SBC provided no testimony ccmceming this issue and cUd not address this 
issue in its briefs, 

Arbittation Award 

The Commission concludes that this issue is not contested, based on the 
lack of testimony by SBC on ttiis issue. Yet, the Commission agrees with TdCove 
that it is reasonable for the parties to provide the same documentation to each 
other conceming billing cUsputes and to foUow the same process and tune Une 
for documenting disputes cozH:eming items already billed. However, the 
Commission wiU require certain modffications and clarifications to TdCove's 
proposed language. TelCove ahaU modify its proposed language in CTTC Section 
10.4,4 to be consistent with the Commission's dedsion r e g a r ^ g CJTC Section 
10.4.1, as discussed above, for tiie final ICA. 

IV. CONCLUSION 

Based on the foregoing, TelCove and SBC should mcorporate the 
directives set forth in the Arbittaticm Award within their final ICA. In 
accordance "with. Mediation/Arbitration Cuidalin9 X.J., TelCove sind SBC shsdl 
file, within 14 days of this Arbittation Award thdr entire ICA for the 
Commission's review. If the parties are imable to agree upon an entire 
agreement within this time frame, each shaU file for the Commission's review its 
version of ttie language that it beUeves should be incorporated in the ICA. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW; 

(1) On June 29, 2004, TdCove initiated negotiations vritti SBC for ttie 
terms and conditions of an intercormection agreement, 

(2) On December 6,2004, TelCove filed a petiticm to arbittate the terms 
and conditions of uiterconne<:tion with SBC pursuant to Secticm 252 
of the 19% Act. The TelCove Petition induded a proposed ICA 
identified as Appendix C, and a joint DPL with proposed 
interconnection language submitted by TelCove and SBC for each 
issue. 

(3) On December 29, 2004, the arbittation pand, SBC and TdCove 
informally cUscussed scheduling issues by tdeconference. Based on 
ttie antidpated time frame for the issuance of the FCCs new UNE 
mles, and the parties' availabiUty due to ttie multi-state arbittations 
underway between the parties, the parties agreed to file expert 
testimony on March 14,2005, and for the hearing to begin on April 
18,2005. 

(4) On December 29, 2004, SBC filed a response to the TelCove 
Petition. 

(5) On January 11, 2005, the attorney examiner issued an entry 
confirming the case schedule cUscnissed on Dec^nber 29,2004. 

(6) On January 18, 2005, TdCove Operations, Inc. docketed a leti^r 
stating TelCove consented to extend the deadline required by 
Section 252(b)(4)(C) of ttie 1996 Act for a Commissicm 
determination in this arbittation proceecUng. 

(7) By entry issued on March 14, 2005, ttie attorney examiner, at the 
request of the parties, amended the case schedide, which induded 
that expert testimony would bie filed cm March 22, 2005, and the 
evidentiary hearing would l>egin on May 3,2005. 

(8) On March 22, 2005, ttie parties concurrentty filed direct expert 
testimony. 

(9) In conjunction with the dttect testimony fUed for Blase J, Gabreski, 
on March 22, 2005, TelCove filed a motion for protective order and 
memorandum in support, under Rule 4901-1-24(D), O A.C,, seeking 
confidential treatment of spedfied portions of the filed testimony. 

(10) .SBC on April 7, 20n.'5, ftlpd a Motion for I .pave tn File fnfdanter 
Conected Testimony for Mark Neinast, with a copy of the 
Corrected Testimony attached as Exhibit 1. 
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(11) On April 28,2005, the attorney examiner issued an entty ruling ori 
aU pending prehearing motions. 

(12) On April 29, 2005, the parties submitted a revised DPL to tfie 
arbittation panel for tiie hearing set to begin May 3, 2005. The 
revised DPL induded revised proposed mterconnection language 
submitted by TdCove and SBC. The revised DPL was not 
accompanied by a motion requesting permission to submit it to the 
arbittation panel. 

(13) On May 2,2005, ttie arbittation pand, SBC, and TelCove informaUy 
discussed die revised DPL by teleconference. After discussing the 
options in Ught of the revised DPL filing, and the ongoing 
negotiations by the parties, ttie arbittation pand amended the case 
schedule to indude: the filing of the final revised DPL on May 6, 
2005; the fiUng of revised expert testimony on May 13, 2005; and 
tiie evidentiary hearing in this matter to begin cm June 1,2005. The 
arbitration panel advised ttie parties that the acceptance of a 
revised DPL and ttie resulting changes in ttie case schedule were 
limited to this proceeding only and cUd not set a precedent for 
future arbittation proceedings. On May 12, 2005, ttie attorney 
examuier issued an entry confirming the case schedule discussed 
on May 2,2005. 

(14) On May 6, 2005, the parties submitted a final revised DPL to ttie 
arbittation pand, in accordance with the May 2, 2005 
teleconference. 

(15) On May 13, 2005, the parties concunentty filed revised direct 
expert testimony. 

(16) The arbittation hearing was held on June 1 and 2,2005. In lieu of 
oral arguments, the parties filed Initial briefs on June 17, 2005, and 
reply briefs on June 24,2005. 

(17) The Commission has continuing regulatory oversight over this 
agreement at aU times, in accordance with Tide 49 of the Revised 
Code and die 19% Act 

It is, therefore, 

ORDERED, That the parties incorporate the cUrecAives set forth in this 
Arbittation Award within their final interconnection agreement. It is, further, 

ORDERED, That witiiin 14 days of this Arbittation Award, SBC and 
TdCove shaU docket their entire into-cormection agreement for review by the 
Commission, in accordance with Medtation/Arbittation Guideline X.J, if the 
parties are unable to agree upon an entire interconnection agreement within this 
time fi:ame, each party shaU file for Commission review its version of the 
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language that should be used in a Commission-approved interconnection 
agreement. It is, further, 

ORDERED, That, within ten days of the filing of the interconnection 
agreement amendment any party or ottier interested persons may fUe written 
comments supporting or opposing the proposed interconnection agreement 
amendment and ttiat any party or otiier interested persons may file responses to 
comments within five days ftiereafter. It is, further, 

ORDERED, That nothing in this Arbittation Award shaU be binding upon 
this Commission in any subsequent investigation or proceeding involving the 
justness or reasonableness of any rate, charge, rule, or regulation- It is, furttier, 

. ORDERED, That this Arbittation Award does not constitute state action 
for the purpose of antitrust laws. It is not our intent to insulate any party to a 
conttact from the provisions of any state or federal law that prohibits resttaint of 
ttade. It is, furttier, 

ORDERED, That this docket shaU remaui open until furttier order of the 
Commission. It is, further, 

ORDERED, That a copy of this Arbittation Award be served upon aU 
parties of record. 

THE PUBU^JTILTTIES COMMISSION OF OHIO 

Alan R, Schriber, Chairman 

^^^^^^i^ Kondanartman^er/^ ^ y " ^ Judith>rJones ^ 

Donald L. Mason t Clarence D. Koiirers, 

jKS/JWK/NS/LS/MG/CW/ct 

Entered in the Journal 

R c n c ^ J, Jcnkirwj 
Secretary 
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19% Act 

ACNA 

ASBS 

ASR 

BAN 

BFR 

CABS 

CBA 
i 

. CIC 

CLEC 

CFN 

DPL 

DSl 

DS3 

DSL 

EAS 

EELs 

ELCS 

ESBA 

ESP 

FCC 

FGC 

FGD 

ABBREVIATIONS & ACRONYMS 

The Telecommunications Act of 19%, which 
% 151, etseq. 

Access Carrier Name Abbreviation or Ac 
Abbreviation (alphabetic) 

No definition avaUable in case documents. 

Access Service Request 

BilUng Account Number 

Bona Fide Request prcxress 

Carrier Access Billing System 

Consolidated Billing Account 

Canier Identffication Code 

Competitive Local Exchange Carrier 

CalUng Party Number 

IDedsion or Disputed Points List 

Digital Signal, level 1 

Digital Signal, levd 3 

Digital Subscrit)er Line service 

Extended Area Service 

Enhanced Extaided Link(s) 

Extended Local CTaUing Service 

Enhanced Summary Billing Account 

Enhanced service provider 

Federal Commimications Commission 

Feature Group C trunk 

Feature Group D trunk 

103 
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FX foreign exchange (ttaffic) 

GTC General terms and conditions (of the interconnection agreement) 

HVPE High Voltage Protection Equipment 

ICA Interconnection Agreement 

ICC Intercarrier compensation (appendix to the interconnection 
agreement) 

XEC Incumbent Local Exchange Canier 

IP intemet protocol 

ISP Intemet Service Provider 

ITR Intercarrier trunking requirements (app^idix to the interconnection 

agreement) 

IXC Interexdiange Carrier 

LATA Lcx:al Access and Transport Area 

LEC Local Exchange Carrier 

MFJ Modified Final Judgment 

NID Network interface device 

NPA Numbering Plan Area 

NPRM Notice of Proposed Rulemaking (issued by the FCC) 

NXX The term used to identify a centtal office code (N=2-9, X=0-9) 

OAC Ohio Administtative Code 

CXZN Operatmg Company Number 

OCC Oklahoma Corporation Commission 
OSQ Operator Service Chiestionnatte 

POI Point of Interconnection or Point of teterface 

PSCW PubUc Service Commission of Wisconsin 

reTN PubUc Switched Tdephone Network 
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Section 271 Section 271 of the 1996 Act 

SS7 Signaling System 7 

TDM Time Division Multiplex 

TELRIC Total Element Long Run Incremental Cost 

TRO Triennial Review Order: See, In the Matter cf the Reoiew of Section 
251 Unbundling Obligations of Incumbent Load Eicchange Carriers, CC 
Docket Nos. 01-338, et al., FCC 03-36,18 FCC Red 16978 (Aug. 21, 
2003 Report and Order and Order on Remand and Further Notice 
of Proposed Rulemaking) (Triennial Review Order) (TRO). 

TRRO Triennial Review Remand Order: See, In the Matter of Unbundled 
Access to Network Elements, CC Docket Nos. 01-338, et al., FCC 04-
290 (Feb. 4, 2005 Order on Remand) (Triennial Review Remand 
Order) (TRRO). 

UNE UnbuncUed Network Elements 

USCX: Universal Service Order Code 

VoIP Voice over Intemet Protocol 


