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Re: In The Matter of: The Consolided Duke Energy Ohio, Inc. 
Rate Stabilization Plan Remand and Rider Adjustment Cases 

CaseNos. 03-93-EL-ATA, 03-2079-EL-AAM, 03-2080-EL-ATA, 
03-2081-EL-AAM, 05-724-EL-UNC, 05-725-EL-UNC, 
06-1068-EL-UNC, 06-1069-EL-UNC & 06-1085-EL-UNC 

Dear Ms. Jenkins: 

Enclosed please find an original and fifteen copies of Duke Energy Ohio, Inc.'s, 
Supplemental Response to the Commission's Entry of June 1,2009. 

Please accept the original and fourteen copies of this document for filing in the above 
identified matters. I would appreciate the return of a time stamped copy via the individual who 
delivers the same to you. 

As always, please call me if you have any questions concerning this filing. Thank you. 

Very truly yours, 

Michael D. Dortch 
Enclosures 

Tula I s t o o e r t i f y t l i a t t h« iaia«*s appomring a r e ao 
a c c u r a t e and coaqplete r^preduotloft of a caae f i l e 
dociima»t d e l i v e r e d i n t b e r e y u l e r oourse of b u s i a e s a 
Pechnlciaa X z i ? \ Bate Processed j ? / 7 I^OQ"! 
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bcc: (w/ enc): Rocco D'Ascenzo, Esq. 
Elizabeth Watts, Esq. 
Ms. Anita Schafer 



BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the 
Consolidated Duke Energy Ohio, Inc. 
Rate Stabilization Plan Remand and 
Rider Adjustment Cases 

Case Nos. 03-0093-
03-2079-
03-2080-
03-2081-
05-0724-
05-0725-
06-1068-
06-1069-
06-1085-

EL-ATA 
•EL-AAM 
•EL-AAM 
EL-ATA 
•EL-UNC 
•EL-UNC 
•EL-UNC 
•EL-UNC 
•EL-UNC 

SUPPLEMENTAL RESPONSE TO THIS COMMISSION'S 
ENTRY OF JUNE 1,2009 

On June 1, 2009, the Public Utilities Commission of Ohio's attorney examiner 

("Commission" or "PUCO"), issued an entry (Entry) directing Duke Energy - Ohio, Inc, 

("DE-Ohio") to file no later than June 22,2009, in the public docket in these cases, those 

pages subject to this Commission's protective orders that should be modified as the result 

of information released in the docket of the United States District Court for the Southern 

District of Ohio in the matter of Williams v. Duke Energy International, Inc. Civil Action 

l:08-cv-046 ("Williams "), so that the released information can now be included as part 

of the public record in the Commission's docket. 

On June 22,2009, as directed by the attorney examiner, DE-Ohio submitted the 

documents as redacted in the Williams case along with an attachment that described the 

documents disclosed in the Williams case; identified an exhibit in which those documents 

are foimd in the Commission's record; and identified the documents by PUCO bates page 

numbers previously assigned to the documents. 



On July 17,2007, again pursuant to the attorney examiner's direction, the Office 

of Ohio Consumers' Counsel ("OCC") identified additional documents to DE-Ohio 

which it believes should be "unredacted" in the Conmiission's public record for the 

reason that the information redacted within those documents has been revealed by the 

documents released within the Williams case. 

DE-Ohio agrees with OCC that the additional materials identified by OCC 

contain information released to the public within the Williams case and therefore files, as 

an attachment hereto, the entirety of the materials identified by OCC. As OCC explained 

in its transmittal of the attachment to DE-Ohio on July 17,2009: 

[T]he portions of the documents that are lightly shaded should not 
be redacted. They were either unredacted by die PUCO or should 
be unredacted after documents were filed in federal court. The 
portions of the documents that are heavily shaded (and therefore 
not readable) would remain redacted. 

No additional redactions exist that are currently under dispute with any other party. 

Respectfully submitted. 

rCire^c^ j L ^ ff<, 
Elizabeth Watts (0031092) 

Associate General Counsel 
Rocco O. D'Ascenzo (0077651) 

Senior Counsel 
Attomeys for DUKE ENERGY - OHIO, INC. 
Duke Energy Shared Services, Inc. 
139 East Forth Street, Room 250 at II 
Cincinnati, Ohio 45201 
Tel: (614) 221-7551 
Email: Elizabeth.watts@duke-energy.com 

Rocco.d'ascenzo@duke-energy.com 

mailto:Elizabeth.watts@duke-energy.com
mailto:ascenzo@duke-energy.com


Attomeys for DUKE ENERGY-OHIO, INC. 

Michael D. Dortch (0043897) 
KRAVITZ, BROWN & DORTCH, LLC 
65 East State Street, Suite 200 
Columbus, Ohio 43215 
Tel: (614) 464-2000 
Fax:(614)464-2002 
Email: mdortch@,kravitzllc.com 

Attomeys for DUKE ENERGY RETAIL 
SALES, LLC and CINERGY CORP. 



CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served electronically upon parties, their 
counsel, and others through use of the following email addresses this ̂  day of August, 
2009. 

Staff of the PUCO 
Anne.Hammerstein@puc.state.oh.us 
Stephen.Reiilv@puc.state.oh.us 
Scott.Farkas@,puc.state.Qh.us 
Thomas.McNamee@puc.state.oh.us 
Wemer.Margard@,puc.state.oh.us 
Jeaime.Kingerv@,puc.state.oh.us 

Bailev, Cavaiieri 
dane.stinson@bailevcavaUeri.com 

BarthRover@aoLcom; 
ricks(alQhanet,Qrg; 
shawn.leyden@pseg.com 
mchristensen@columbuslaw.org 
cmooney2@CQlumbus.n-.CQm 
rsmithla@aol.com 
nmorgan@lascinti.org 
schwartz@evainc.com 
WTTPMLC@aol.com 
cgoQdman@energymarketers.CQm 

Bricker & Eckler, LLP 
sbloomfield@bricker.com 
TOBrien@bricker.com 

Boehm Kurtz & Lowry, LLP 
dbochm@bkllawfirm.com 
mkurtz@bkllawfirm.cQm 

Duke Energy 
anita. schafer@duke"ener gv. com 
Elizabeth.watts@duke-energv.com 
michael .pahutski@duke-energy.com 
rocco.d'ascen2G@duke-energy.com 

Strategic Energy 
JKubacki@strategicenergy.com 

Cognis Corp 
tsclmeider@mgsglaw.CQm 

First Energy 
korkosza@firstenergycorp.com 

Eagle Energy 
eagleenergv@fiise.net 

lEU-Ohio 
dneilsen@mwncmh.com 
ibowser@mwncmh.com 
imcaUster@mwncmh.com 
sam@mwncmh.com 

Ohio Consumers Counsel 
bingham@occ.state.oh.us 
HOTZ@occ.state.oh.us 
SAUER@occ.state.oh.us 
SMALL@occ.state.oh.us 

Michael D. Dortch 
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compel C i n c i n n a t i Gas & E l e c t r i c Ccirtpany t c do 

a n y t h i n g r e a l l y o t h e r t h a n r.c s a y *-- t o a s k f o r t h a t 

f i l i n g , b u t thHv c a n ' t compel uhe C i n c i n n a t i Gc*;:̂  f, 

H; 1 ec t r-1 c Compar ••/ t o a;> cir(yth iuQ . 

Q. voi,: srriid t h a t t h i s a^^refemerit had b e e n 

s u p e r s e d e d . vgb..̂ t ag reement , s a p e r i s e d e s i t ? 

^s.. T I: :>- «; i iperseded by t h e o p t i o n .^gr^-^me r*-s 

Q. Oksty. T h a t ' s t h e i n d i v i d u a l o p t i o n 

s c r e e me n t s ^'itff r. he c o u r . t e r p a r t i e s r h a t a r e 

i d e n t i f i e d i n t h e t i r ^ s t o a r a c r a o h of t h i s a g r e e m e n t . ? 

i 3 

1^ 

15 

16 

17 

18 

20 

/ '4 

MR . ^MALLr AU r i q h t , l e t ' ? : msrk t h i s r̂ s: 

£ : x h i b i t 12 . 

(EKHIBIT H;^.RKED POR IDeNTI FICAIION . ) 

Q. Now, we' r e g o i n g t o be a s i n q £ x h i £ 7 i t 11 

and E x h i b i t ^ ^ . - ^ ^ ^ ^ ^ ^ ^ s t h e f i r s t i d e n t i f i e d 

c o u n t e r p a r t y in p a r a g r a p h 1 of ^ K h i b i t 1 1 , r i g h t ? 

A . y e s , 

Q. And E x h i b i t 1:>, what i s t h a t docum£?nt 

B a t e s s t a m p e d I t h r o y g h 14? 

A. T h a t ' s t h e o p t i o n a a r eeme r, t t h a t DERS ha* 

•pt ion t h a t DERS bcugh t froni^ 

0 . 1 j u s t a s k e d you what s u p e r s e d e d t h e 

KFTDEr^TIAL ' 
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A. I d c n.' t K n ov/. 1 w a s ^ n ' t -5 p a r t y t o t h e 

n e q o t i a t i r f Q o f c h e ^ e c'or;r r ^ i r - t s , s o I d o n ' t know 

Q. W e r e you ; r r /c i ve-d :rn t h e c r e a •: i on i n £iay 

'»^cy :»l: t h e o p t i o n £Ci r e e r r f : r t r . , t o r ^ n s t a r i c ? , E x h i b i t 

9 

10 

1 i 

12 

13 

14 

15 

16 

17 

15 

A. I was n e t . 

Q. O k a y . I ' m gci.:^c t o m a r k E x h i b i t I S B a t e s 

s t a m p e d 3 3 ? . 

;EXH:BXT HARKED FOR IDEN^TIFICATION. ) 

Q. Now, thx5 aqreem»nt - " I 'm ^orry^ this 

document i, 3 dated Apr i 1 '5 - "'% 200 5. which is a fter 

tnf: opr^on aoreement; '. ho t correct? Or Let me go 

back . 

Are there option agreements with 

i^^^which is the subject matter of this letter that 

are dated prior to April 4^^'-, 20051 

MR. PAHUTSKI: Correction f o r thê  record. 

The letter refers t o ^ ^ ^ ^ ^ ^ ^ & t ' - '-^-i^^ '^^^i^^;^ 

HR. SMALL: .1 ' rti ^ 0 r r y . ' ^ B ^ ^ ^ M ^ ^ ^ ^ ^ m ^ ^ ^ ^ 

î ^mm^^^ -

MR, PAHOTSKI: Could you reread the 

question, Mr. 3nriali: I'm ^ o r t y , I l o ^ t it. 

r-1?;. SMALL: Let me start ever aqa in. 

1'"' r' f,- ~ r i'-1' r-; T ' "" f * r 
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21 
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Q. Mr. Whit lock, is there a option csgreement 

between DERS andlSlHi and is there an option agreement 

between DBRS a n d ^ ^ ^ h a t predstss h p r x l 4^^, î C'Oe? 

Q. ^^^^K X believe LhsL 

MR. PAHUT^RIr Kr. Sm*':-,11, if fchare is 

3uch ar. agrefiffient, it would be- in the materials we 

produced. Mr. Whitlock obviously is having 

difficulty locating that, b u l x t there is one, it 

would b̂ 2 in the materials we produced. 

MH. SMALL: Thl? i s kind of toundationai 

T beliJ^ve there is an agreement.. 

Q. The next qu^srion is gcir.g to be what is 

the purpose of this April 4^^, 2005, letter which 

is Exhibit: 15? If you can answer that w/ithout going 

through the document book, that would be fine. 

h . This agreement seems to amend th«f option 

pr̂ ijiaun payment for realtime pricing custcme-rs. 

0-

agreement? 

A. 

the option 

Q-

A. 

And wouid t h s z b& in 5 preexxst^nc 

I beUeve that ^ W ^ ^ H ^ W ^ 

agreements predated thib- letter. 

And that's vhen it's amended. 

That's what i t appears tc me. 

option 

^ 1 ^ 

:OMrioEMT:AL * 



^ould be 

A 

legal 

No 

counsel for t h^rr.. 

1 2 } 

}.u 

I ' d 

15 

16 

1 - ^ 

IS 

19 

2 4 

VERS - -

^ . 

Q. 

Ci n c i n n a t i ? 

A. 

Have you in t h e - - ^^rd wher. I s a y *'you, 

- - haw'e agreem^intr: w i t h ths: c i t y o f 

Ves . 

No? fslo, 

A l l r i g h t . 

KR, SHALL; I c h o u a h t thi? a n s w e r was n o , 

t>ut 

Q. Have you r\^d deal irigs wi. tn Duke Rea 1 ty 

rporat ion or with Howard r'etr icof £? 

h . Hot tc my knowledge. 

0. Does DERS have any agreements with 

A. Yeis-

Q. ?̂.nd that was one of the OEG members? 

That's ali right, let's move on. 

Does DERS hav^ any agreement with 

I think we provided the docu/nents and all 

the agreements that DERS's s party to. 

::oMr ̂ :̂ £̂ 3TTAL 



1 which Mr, Sites is the aiitorney for? 

2 A. I'm cissu.Tiinq that it's on Batee stamp 

3 3 52, it's Exhibit: 1 of the agreement. 

0- These -ar-̂  the hospitals^. 

A. I wou Id aijsume , tt ^ays -- in fact, it 

do€S5, the firs- sentence/ right. It ssys th^ 

agreement -- attached agreement Exhibit 1. 

8 Q. Very well, thank you, 

9 A. You're welcome. 

10 MP. SMALL: Exhibit 19. 

11 {EXHIBIT MARKED TOR IDEMTIFICATION.) 

12 Q. Mr. Whit lock; this agreement sapersed&ti 

13 the -- "this agreement" being Exhibit 19, supersedsd 

3 4 the agreentsent shown in Exhibit 18? 

15 A . Yes. 

16 Q. And now I'm going to go to Exhibit 20, 

l"? Bates stamped 204. 

18 (EXHIBIT MARKED FGR IDEKTIFICATION.) 

11̂  0. Mr. WhitlocK, the option agreement, 

20 similar to the previous situations in Exhibit 20, 

superseaed the agree.^ent in Exhibit 19. at least with 

Z2 respect to iiii!̂ SfŜ :̂ :;»̂ î:JB4.?;;;̂  

^j A, Yes, X take i t at 212, Bates stamp 21>, 

Section 9.7 of vour EKhibit 20, it talks about this 

r « /^r*. NjIDeNT 



CONFIDENTIAL - Hixon Testimoay Case No, U.>'^>-£L-ATA 

examples one Option Agreement fixm each of the three '"customer groups" that 

are attached to my tcstimoity. 

Dmfc A^'eemsnt between: 

imsm 
I/-25;05 Cmgr^ Retail Sai< ,̂ LLC 
\ 2 3 i m { Cipcrgy Retail Sates, LLC 

\ / \ m I Cinecgy Rjstail Sai< ,̂ LLC 
1/12/05 j Cinei^y Rstaii Safes, LLC 
i n 4 m Cmorgy Retail Sales, LUC 
I/I9/0S CJKHygyRgaailSarts^UjC ^ ^ ^ f a ^ 
2/2/05 Cinergy Rgtail Sales. LLC 

And: ; Member AUacliment 

• ^ 

12/20/04 ai«?ryy toail ^Ics, LLC 
i2i70/04 . Cinergy Retail Sa l^ LLC 

«:^ 

OEG 
OEG 

17 
17 

OBG 
OEG 
om> 
OEG 

17 
17 
17 
I? 
(7 

mu-(Mo n 
\m-<M& 1 

9 

10 

n 

12 

13 

M 

In Addition to this lable above showing the OjMion .AgrEcmcnts, attached to my 

testimony is a tabic showing all the agrcCTsenK provided to OCC in whicli CRS 

was a party, by "customer group"^ and f o ^ H j ^ . e . Ptc-PUCO Order 

.^^reements, Pnj-RebettrHi^Agr^mcnts and Option A^^ments)/ 

QS2. WHA TARE TUB GEmRAl PkanSiONS THAT ARE COMMON m> 

EACH OF THE OFTtON AGREEMENTS? 

A52, In gcneraJ, under each Option A^^«meiit mth CRS, the customer woutd take 

generation service from CG&E - either continue its current CG&E service or 

provide notice it will take service from CG&E slarltng someume dmn% 2006 

through 2(iOS. Tnc customer grants CRS the exclusive option to provide 

generation to the customer during 2005 through 200S. CRS hns the right to 

Au^ti^hfiK-ni !i) 

-:0 

file:///23im
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4 

5 

6 

7 

8 

9 

\0 

U 

12 

L> 

U 

15 

16 

17 

IS 

19 

20 
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exercise this option ai any time, in exchange for this n^ t , CRS will pay the 

customers ihc "Option Paymcair set forth in an Exhibit to the agreement Each 

Option Agreement superseded the Pre-Reli^ring .Agreements widi these twenty-

two customers.̂ ^ 

The calculation of the Option Payment was ditYerent for customers* but did 

generally foUow diepatteniof CRS reimbursing components of CG&E's 

Provider of Last Resort Ch^ge estabHshed in the Pre-Rdiearing Agreements. 

For example, in the basic Option Payment t o | ^ i ^ ^ | ^ 0 | ^ ^ S ^ M ^ S I & i ^ the 

following amounts paid by the fK>spi!al to CG&E for the MBSSO: 

^m. 

A Request for faivoice Payment showing tl^ calculaiion of a payment io 

I K ^ ^ ^ I ^ i l ^ s attached to my testimony^ 

As another example, for the Option Payment t< 

calculated using the following formula: 

ie payment amount is 

'Aittchnyitw (7 a; Bate itsmp :SO-SI ami g?.0^ 
ul at Bate iiamp 34 a r̂i s l ( l i n M £ 

Attychmcn: ! ^ at Baic stamp 89. at Lxinbj; A 

at 8at£ sump 3 .ind ^ 
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€ 

7 

t 

9 

10 

n 

12 

!3 

14 

15 

!6 

~̂ a ^ l 7 
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it appê u^ that tlie end result of this calculation is thatflf^MHl^ reiraburecd for 

' ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ I ^ S ^ ^ ^ I ^ ^ ^ ^ ^ f f ^ l i ^ ^ ^ ^ ^ ^ ^ ^ Request for 

invoice Payment showing the calculation of a paymesit k i H ^ S ^ i ^ ^ a c h e d to 

mvt^timonv 
»2 

The third example is a basic Option Payroent froTn CRS 

the following amount paid by x y S ^ m ^ ^ QG&E: 

ich is fm 

A RK|a< t̂ lor Invoice Paym«afit showing the cakalalicm of a paym<a^ to 

P̂^ attached to my testitnony. 
S4 

17 Q$S. VmATAME THE COMFQNENTSOFCGJkE^SPUCO^Al^nOVEBMMSO 

IS AN1> WHAT COMFONENTS ARE BYPASSABLE? 

" Amwhmem 17 at Bate siatnp H, at Exhibu A, 

^̂  Aitachmeiii 19 at Baic stamp S8"*K88. 

*̂  Attflchmenl 17 ai BMC slump 44, al Exiribji A. 

" Aliatthonfifit 19 at IJalc slamp 654-655. 
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139 east Foun t ! Sifwt 
P.O. &OX 9 6 0 

Cirw:irtna*J. O tH^m^&&60 

Apr ! l 4 , 20G5 

Mr, Oavkt F. Boehm 
iUlorn^y *or fl?e Ohio EA«fi^ Group 
Boelim. a^atU & Loinrry 
JUtofntsys at taw 
^ E ^ l Sevefi^ Street 
Suite 1510 
CJncinn^l. OH 45202 

Re: Catcolalion of RTf» Option Payments 

Dear Dave: 

m e m b f r f S | ^ S i ^ W ^ ^ ^ M i ^ y r i wafi a^re^d thai lh« terms And conditionK of m e h 
i l ing RIHP would con^mie mrous^ Decctnfaer 31. 2008. Morespcw^cal ty w j t inspect t o 

w ^ a g n ^ thai the CBt and W H defined in tlie RTP wouM r e m a i n in efSecf for t h e 
ire term of the agreentenl provhted fheir was F«O siibslaMive increase i n Ihefa* )&ad tfurSriQ 

ihe f enf i Of the a^itemehL Wlifle both parties have ahd conf Ihue to a^fee t o i t ^ h»«tti»9 o f 
the l?TP accounts, t a«i writing oh faeh«^ of Cinergy Retail Sal i^ wStt» the piii^os«i o f 
cta^y^hfi Ahd | » ^ t n s mrritierv confirma^on of me agrsemeht IhaA Wiss re^K^^Bd vO^ res^snacC 
to t iw c^i f la i&yn of ftie <^plkm payments fe toe made W r t e i ^ y toy G l h e r s y RettS 5t fe« to 
OEG members takmg RTP service. 

The Ohio B n « i ^ Group, on toehaH of Hs members, and Cinei^y Reta i l Sales, t t C ( t t w 
P»*ie&). h«^>y a g r ^ that « n f e j B t M ^ ^ A S W ' M » t e * S j ^ t f \ J ^ ^ a>CS.b«b*!fl»»n 
C*nct»y ««a» Sates, U.C 
lOptiof* AareementJ, the stmtxM fi^erred lo as "Big 6'* will 1)^ catooHrteid bg«a5i.aiBffifH t t i e 
defih«d BOH and C&L Cor m m m m m m ^ ^ < ^ » ^ i m l » ^ m m m S ^ ' ^**^ 
P*>^s ***** *§^,J|'«f,,»g.,%C-fc^» rifdwra: esiabHsBed in the CI5&E i^le s4*t>HI«a*lon(Man. w i t h 
the « x c « p t J o f ^ ^ M ^ H ^ K - ^^^^ ^ c^curtstfed iuised upon actual den»^and dnd w & r ^ y 
ctm^uoipiHm rather ^ a n tihe&OH imd C ^ defined In tmy RTP Agreement. 

Please conlTrm yottr agrecnwnt to the above hy signing and retumtng i h e diiptteate cdpy o f 
this t^ter. 

David F. Boehm 
A«oro«y for Ih© Ohio gnergy G r o u p 

333 



n 

^COgTS 

QHA/CG&E SETTLEMENT TERMS CS/S/04) 

1 Each OKA member and all their accounts maintain their citrtent generation rate 
thmugh 12/31/l)S. 

a. Cinergy ai5ili-aled C*RES wit! offer to sell generation to all OHA member 
Recounts at a Onii power, all-in, Tixed rate o^^^^^gf^^^mm^. P r̂ VWb; 
except as indicated in section i(d) below', 

b. Cinergy Corp. will reimbiu-se OHA raembers on a quarterly basts for any 
HH^J inMl i i i ^ i ^^^Np^^ . ^ti^aliy paid hy iBembers through 
fiiK^te3L2<^. 

Cv QUA memtii^ acoQtmts avoid Mi^M0iMs^^^^^^M^^^^^^l^s^^i^^i 
eâ fi«iaes, 

d . ->^Pi i i i i i iS^W^i^i i^pi l s imtmtuin their curreaticn'^iyncebg 

.̂ T ^ ge?ierâ i>n off̂ T indi^^ed in 1(«) above will he an cqŷ mi for dHA trawfiber 
aecftimts ti5 aecfi$>t at an>*isie priffl- lo V2/31708 and ihe tenn c^such generadon 
arraR̂ dF5ttdnt will be designated "fey the member accoimts but will extoid no lor̂ gcr 
than 12/3:1/01 

3. 0J^m«ffl̂ «aT5 pay the fttial PUCO a^jpixr*0(^Mip;:hs«ge. 

4. There will be no new c t e g ^ for dnal feeds: tea- existing load, wati i at least 
l2f5V^. ^ps:Ms^ inareases in me^nber load subject to charge &n: dmil feeds 
irat^am lo a ladiTj^i^ed by tJie:PllCO. 

5. l^ t^ j% tarilflDad ma^^emeat TJdens wiB ccnitirme to be avx l̂s l̂e to mesib^ 
aeeottntsUMPoitglx \2/3im. 

c m s md OHiCin 03&^* m ^ case and «i order by ti*e fWOO ffi*«|«rfe to 
C ^ S . Siidi oniisT v«̂ Md alao «e^1i^ i ^ cc^ i^ec^ 
todS&E. 

8. TIMS offer is eooditiqned on the filing of a Stipulation witfe the PUCO with a 
saffieittit number of si^iatory pmies sych that it may rcsnh in m order adopting 
tfaeStipiilatioa 
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electnc rates were frozen, and the original plan was iof ail of the utBi^s to offer market-based rates tollowmg ttie end ot 
tt\e Market (Devetoprr̂ ent period. The Market O^velopftwnl periK] was scheduled to end no later %m 1201^05. 

^y 2003 Ihe PUCO and other groups Uecame corrcerned Biat l^e competitive etectrrc retarl rmtkei m Oh'o was not 
. ̂ iffictently robust to prevent wild prrce swings under pure competition and market prrctng. The prot^ems in Calltomia and 
me subsequeni Enron meitdown also colored tneir leefengs. As a result, they asked the utilities to offer Rate StabaizaNon 
Plans in Ireu of pure market pricing 

CG&E (Duke Energy Ohio] filed its RSP (known as the Etecif ic Reliability and Rate Stabilization Ptan. ERRSP) during the 
first haif of 2004 A rtun t̂wr of l»rge customers, sorrw representea by industry groups, intervened in the filing. GG&E's 
and the PUCO's goa* was to obtain rapid approval of the RSP such tnat the new rates coufcd go into effect on V1^C©5. 
The interveners represented a roadblock, however. To eliminate this roadblock and prevent a fc^mal hearsfng. CGiE 
negotiated speaar conditions with the interveners and ulumaisfy reached agreerrients with them 

The orryina! settlement agreement with the iniervene's called ^ Cinergy to torm a "CRES" (Certified Retail Eiectnc 
Supplier - the Stale of Ohio must certi^ all retail etectnc providers m terms of creditworthiness, etc.) The Cinergy CRES 
was lo provide generation service for the interveners at pre-specrfied, contractual rates At the last minute {I.e., December 
20D4), Cmergy's tc^ managemerrt decided that the CRES set^ment was Kio risky, and Cinergy essentially decided to nor 
foWow through with the contract To prevent lawsuits lor breach of contract. Cffiergy entered into negotiations with ea*^ of 
the parties and agreed to make monthly or quarterly payments in lieu of offenng generation sen/ice ^ m the CRES 

So as you can see. the XRES" customers are acjua% ftrii-requ^mem cuatomers of Duke Energy Ohio, but they receive 
payrrwnts from the Company instead of receiving gene^^ion service frwn the Cmergy CRES (a>e Cinergy CRES does not 
have any reta^ customers, but has at teast S22 mrHion of expenses). 

The payments for each group of Ihe "CRES" cusiomers differ from each otner, Generafiy speaking, the contracts with 
each group specrfy that the customers twtonging to that group wjfi receive refunds of vahous RSP riders {e.g., RkJer AAC, 
Rtder FPP. Rider tMF. î rder SRT. etc.) Each mwith or quaner, f prepare s^iemerits that Show the amount of money that 
is to be refunded to each customer. afid the psynwints are made from the CBU's (fKin-regulated generafen) budget 

iese payments witl last itin^ugh December 2008 dt wmcn po*nt the ERRSP wiH terminate 

By.f^.y^^)^.*l^f,::S?^f?.rM^^^s tndude some oft 
I TliTatyi why Ihe payments b& i 

about S22 mSlion per year 

Hope this helps 

Rate Services 
513 287-3337 

CONFIDENTlAl PROPRIETARy 

frmni Wathen, Don 
Sent: Thursday. May U, 2006 3:08 PM 
To: Ziolkowskt Jim 
Subject: FW: CRES Payments 

Jim, 

Can you respond to Jen's quesMon*? You and Tim are the only ones \'m aware of who know this stuff 

From: Gomez, )on 
Senti Thursday, May l l , 2006 3:00 PM 

n-f c 
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B5 

That's the option agreements, I'm referrlrig to the 

agreements with largely the industrial customerŝ ;-;:; 

^ ^ ^ 0 0 and so forth. Have you seen spreadsheets 

where it shows either the calculation or the eiaounts 

that would be paid under the option agreement? 

ft. I don't quarrel with the fact that I, •-

reviewed spreadsheets that had dollars as®oeia:"t-̂ d̂ -:..; 

with it. I'm just not sur-e that those were iii::.;t|ii. ;•.;-

time frame of the option agreements or not, i:'#;:̂î?ŝjg.;;: 

to go back, and look at when those spreadsheets wei^s ' 

being prepared^ 

Q. What spreadsheets are you referring tp?,'-' ' 

What spreadsheets were prepared that you have &e#nt 

A. I recall there being s-p.readsheetsv;-:|?̂'̂;̂::-•:";..•.:•-.• 

know, that value the various moving pieces of the-

rate stabilization plan. 

Q. By "moving pieces" do you m«an the ..:.; ; 

componentis such &s AAC a n d lUT, is that what yôia.;':-,. 

mean? 

h . Sure. 

Q. Okay. 'rf̂hat I was referring to would fo^ 

spreadsheets that would show not matters on an 

aggre-gate basis for the 03-§3 components of rates^ 

but for Individual companies sach as 

ARMSTRONG i OKEY, INC., Cclumbus, Ohio (614) 224-9481 
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A. Okay. 

Q. There are a series of e-mails here, and 

the first one in time order is October 21^^, 2004, 

A 12:58 p.m., it's from you and it was sent to Uiaa 

5 Manjundan with a CC to Jack Farley. Do you see that 

S in the middle of the page? 

A. Yes. -;•/.; 

Q. Why were you making this request? .::ted;. 

there's a request concerning "Are these current?** 

11 ^ ^ ^ ^ ^ ^ ^ 0 ' ^ h a t are "these"? ^h&t i s the reference 

12 to "Are these current?" What is your inquiry? 

15 A. They provided the cost to serve, and the 

14 "these" would refer to the cost to serve. 

15 Q. Okay. And so you received the second 

16 e-meil which refers to cost to servt 

1"̂  ^^^^^^— I'm sorryvi 

18 A. Uh-huh. 

19 Q. How was the data used? What was the 

20 purpose for obtaining the data? 

21 A, Ail during this time Cinergy detail Sales 

was, you knew, contemplating entering into the very 

3 agreements that we've been talking about here roday, 

4 and they were evaluating the costs to serve those 

AP-KSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9451 
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I knew that there were other customers involved, and 

1 was really out of clarification — why would T get 

an e-mail talking abcut^^^^^^M^H^^^^SI^W^^^^IHMI 

5 The very documents that we were talking about 

6 addressed more customers than these^.-i^^gl and I 

7 believe that I was asking what about the others? -f̂ h^_ 

B are they not here? 

9 Q. I*m not entirely following you. The 

10 reason for that is the first e-mail in time order on 

11 tne first pa<^e, GCP-i, is your e-mail, 12:53 on 

12 October 21̂ '̂ -, 2004. What was — what had initiated 

13 or what was the purpose for your initial contact with 

14 this subject matter? 

15 A. Well, the initial — just allow me to 

16 disagree with you, The initial e-mail is from Uiaa-

17 dated October 20^*^. 

IB Q. Oh/ 1 see. The day before. 

19 A. Yeah. It was just -- it was a very, very 

20 shallow question. You^ve mentioned three, but 

21 there's others ycu haven't mentioned. There's not a 

lot of thought that went behind this e-mail. It's 

like your wife mentioning one of your kids but not 

the other. 

-.^STRONG iK OKEV, TMC o l u m b a s , O h i o i 6 l ^ ] 2 2 4 - 9 4 S 1 
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Ms. 

tha 

Q. A i l r i g h t . I t 

Nanjundan 

t you 

e - m a i l a t 

made 

t h e 

i s 

of 

bot 

app. 

r e s p o n d i n g t o 

Mr. Far ley 

.torn. ^As 

s i 

p e r 

»ar£ 

an 

e I 

i as though 

e a r l i e r request 

understand that 

your request made 

107 

t o 

Jack F a r l e y . " Do you s e e t h a t ? 

A. Yes . 

Q, n h a t request did ycu make to Mr. E&. 

A. I don't know, but I may very well haVe 

asked for something with regard to all the companies 

which caused me to send the second e-Tnail. 

Q. And when you are referring to all the 

companies, what companies are you talking about? 

A. In addition 

the ones that I was thinking about when:! wrote -this 

e*mail wex-i._^ 

Q. Okay, And is there somethin^g special 

about that set of customers? It certaii^ly excliides 

an awful lot of other customers. Is there soiaathingi 

special about that set of --

A. Mot that I can recall, but 1 understand 

your question. Hot that I can recall. 

Q. Did you have regular correspondence, and 

by t h a t I rr.ean contact, here we see e-mail with 

Ms. Nanjundan. 

RMSTRONG i CKEY, IMC, Columbus, Ohio (614) 224-94S1 
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TRWc SECRET 

Cimmir. 

i3d e«s( Fouflh Straet 
P.O, 6ojt S«0 

Clnclraftati, OH 4S201-ff96e 

ApfM<,2005 

I^.Dw^idF.J&oehm 
MlOFmey^Tt^ Omo Energy Oroup 
aticHfS^ K»ffeR:£ tcm^>' 
M^^ihfe^ mi Law 
3€ EiM^Sftveftlh S i r«^ 

i» 
ft*: OsHcuiMon a i RTP Qplion P»ym»nfs 

O^mf Daw?: 

AE you Are AWATC. ^ .^(^ ccwrs« «! negjaliatlfig ti!S« CRS option ^rftfffrl«4iilitt wJlH OEG 
mefrda«n8^^J i«a i i lWNi i^^^Wig^ . It was ti$i-#»d ^ a t tt«« terms W d coftdltK>«Mii 6f ^ ^ ^ 

t in^ RTf̂  would cbniintje I f i row^ Otfcen^^tfr 31, IZfiOS. Mor« «peeHlcal}y w^^i H^pect t<: 
was a ^ * * ^ HvK the CBt. a ^ m M «^«i«tf ^ «i« HTf> woutd fwma^ to « f t ^ t for Hn* 

the 1^;i^HBcfistrrte. I » n wfHin^ on'-iseMF 'of C M ^ y B0U1M Saii^ v r i t h ' ^ . - . ^ i ^ a ^ ' - : ^ -
cl«rfrylt^} wtiEl igi^ktQ wmt»n congrmn^i^ a)! th« »9r««iTHmt Ihial was r # a < ^ d wi^:^t^es^*ct 
to the cvtcstaiior^ of tile option paymente 4o be made <|uwterfir by Cin«f0y R«tttirSaf*£ to 
O ^ inMHJajtfPi; raiting HTP s«rv?e«. 

TNe Otila BtmT0 &nmp. cm liel^^ d . ^ ffi«ffil9#r$, ̂ std:Cinergy .Rc«A •^Hi»,:-^J&'-"0m 

i^p^tmA^^mttm^ the mmimmim^tmi4-.'u>M-''^&&iS*'wfe-'^^iijE<aitej^ii«iiigf;^fe 

Ihe «j(ceptJon c ^ ^ ^ ^ ^ ^ ^ ^ - ' i f i ^ r b« fiiHcutdftkJ basMl up&n aettsat̂  cl«t»wid 3 ^ ari«t:^^ 
Cti«>sumpllor) f * O t e r W ' ^ ^ ^ ^ 0 H arwt CBt ctofiiwd wi any RTP Agre«n«#nt. 

Ptedfi« conRrm your «gr«etni&m to th« abov« b^ s i g n ^ and rvtmnkig the duplniate copy of 
mteteti«f. 

Afloivifty tor di« Otiio Efi«rgy Groop 
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£X ^ / 
Schsfef, Aniia 

from: 
Sent: 
To; 
Cc: 
Sudiect 

Natijimdan, IMia 
Ttwjr&day, October 31. 2004 1: TO PM 
Ficke. Greg 
Faftey. Jack 
RE; tnduslnaiioad pricing 

01090 

TRADE SECRET 

Greg, 

Ves pfices are ciHmm M you like to have valuation for 4 counterparties, we can 

thartks, 

Uma 

mis to you Please tet me know. 

—Odgiftal Message— 

T o : Has\iMK^^Ui, \Ssm 
Cc Farkiy. Jade 
Subj|«ct£ RE; ioduscr̂ al toad pricing 

^ e me&e current? Wha tab i 

FroiTi: 
S«ftt; 
To; 
Cc: 

So&loet: 
SmiKNtMice: 

HdiijiB*dafi^ Uina 
Wednesday, OctoUer JD, 2fl<M l:52 PM 
BiCte, Gf«g 
Fsrtey. Lack 
FW: bidusm^^ii:JprR:m9 
H ^ 

Greg. 

As p t t yoar ret^i^i i n a ^ lo lack Fariey, 1 am p r o v ^ r ^ ^ cd£{ to: 
Dec 2oaS. I l ie te^owing we the asfflitnptfSRS^sed m the cakukdion: 

Pliease note Uiai load fataar assumptiwts » e wi t ida l ift p r i c i i ^ these ins&h-

Pkasc kc mc fctidw i f you have wiy <|ttestions. 

thaiAs. 

Uma 

^penodJ»i:^@5 

DEPOSITION 
EXHIftlT 1 0(..T I 



Schafef, At^si oicei 
From: 
Bern: 
To: 
Cc: 

Sa&iect: 

trnportance: 

Attachmentfi: 

Ndr^^yndan. Uma 
Wtetinesday, October 20.2Q04 1;52 PM 
Ficke. G r ^ 
Farley, Jack 
FW: Industrial kiad prmng 

H i ^ 

Microsoft Excel WoHcsheeJ 

Oreg, 

As per yoar rt< ]̂cst madte to lack Fadey . I ara providing ̂  cost lo serve-
2908. The faNowin^ are ibi: as<̂ uni|}Ei(ms a$cd mfliccalculafioo: 

ilvs iMsrk^ ' M lO&S - Di3C 

^l^dti^^^ 
^Sr:JS^vi>vi-

m MllM 

'lease note ̂ t Uiwi factor assumpiwm are ̂ cicial in |»ricing these deaJs. 

Please let mc know if you have any questions. 

ThankSt 

Uma 

f i c r 2 
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200 5 there were some -- there was anuthex 

clarification order about April of 2005 regarding 

return pricing and things like that. 

Q. OKay. T'ln going to mark Exhibit 7. It's 

Eates stamped I through 14. 

(EXHIBIT MARKED FOR T DENTT FTCATIOI^ . ) 

0. Mr, Ziolkowski, the Exhibit 7 is labeled 

Option Agreement By and Between Cinergy Retail Sales, 

front of you? 

A. Yes. 

MR. COLBERT: Excuse me, Mr. Small, might 

this be a good time to go to a sealed transcript? 

MR, SMALL: Sure. It's your designation. 

MR. COLBEKT: While he's talking about 

the specific option agreements, the rest of this 

should be under seal. 

{CONFIDENTIAL PORTION EXCERPTED.J 

ARMSTRONG S OKEY, INC., Columbus, Ohio (614 J 224-9481 
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etoctric rat<% were ̂ FD3»ri. arid me or^^ial ptart was ter afi <̂  the u m ^ 
meMjHketDev«toiMTH»it|»H^. The Market Oevetopment pericxS wds seriedu^ 

2003» the IHja> end oHvv 9rw<^ t>ecarne cdrtcemed m« th^ 
Wxam^Tobum\Qpmm^yMkip ik»9 i»^m^^ TNepr^afeinefriCftfffiemiteand 

ud»sub«e<tueMEnmr)me(ttt0wnetsocc^bf«dm«irfiMMifi98. Aft8ra»uH.tH^arice«(NiulM»tttDi^lw^Rftte^^M&ilN>n 
Ptans in ̂  of pure marker t^icir^. 

CGfi£<CKike &m»9y 01^) «t&d tts Ra» (lowm w Ihe a » c ^ F^ri)ab% ar^ BtuMMtsn Ptan, Ef^SPXMn^ the 

and Ihe PUCO's goaf won to ott^h lapki appiovaf of ffw f e ^ Budi mift ttie p ^ 
T>wii!it#rvBmrsrepresefiledttroadbtoek.how^ To««mlnate&)isio«JblocAarttfprevematomalfHarii^€»^ 
niigoliatMl ̂ M»cial corv^tm w ^ ^ i r i t e r ^ ^ 

The ( t f^a t te^artHH^ agreemenl with the m^vvmtt^ 
Si9q;^er.tt«»^teofONofimi9tC8r6fyi^fi^fl#sc«fepn3tf^ ThaOna^OiSES 
vmtoprmrM9eMratkM)fteri4ce^0ieir^«wiersatpr»4^^ Attalmtm^malt^^Dwear^Mr 

MOW m^u^h with ^aeen&jteiL Topraven(&awaL«i9^l»reocliorcontmet O r ^ ^ 
the paitiee a»d agreed &> make m o i ^ or quaiMy paymente ki Nctt of offto'lrtg gena^aibn s a n ^ #om iHiia CRM. 

So as you can «i», »w i::^FCS'cuiiarfwrg et« as&u^ &^^ 
paymwtte Aott) £N» ComiMfiy kf giaad <rf fttset^r^ o ^ 
hai« arty reta» cuite»xMfm, tift̂  has al ifi»u^ ̂  i n ^ 

TN»pjE f̂)ems for each 9t>u|>e^ me "Cl^rcutstomamiMff toll ea^ <^v»»a^ speeding, iha^sordtac^Vi^ 
each orm^ 3pec% ̂  me cust«9ier» EM n̂gR^ lo (hat ^ ^ 
R^NN^FPP. ^^cterNF.F^derSf^T. eto,), £ad)iiu»)thor<fuafterj|Hepam^aleftMmts«hm^id«vav 
is to Ije refu»ided I& each cu^smtt-, and t » payrnef^ are mtt^ ^ort) ItK OBÛ ^̂  

IP^'-^se paymei^ vv̂  1 ^ miough December 2 ^ ^ 

d l i ^ $ i^ lirriiem |»^ ya«' 

513287.^37 

ciMtoi¥iei» in^ae aanu of Aa^irgeit man cjitomaia I 
attDft̂ ie-hDfipiials 

fisaTZOMWcifSlomar 
i m t iirwhy^te p^^hsfi^totai 

from: Wc^ie^, Om 
Seiftt Thifftday, Hay 11, 2006i : iM PH 
To: Zkî tewski, Jim 

J«n, 

Can you r^rpond to Jon'e que& ôo? Vou artd Tim are me only Of^$ Vm aware <̂  who know (hie stuff. 

From; Gomeẑ  Jon 
SmA: Thursday, May U , 2006 3:00 PM 

S6 

C ^ l > 
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• ^ ^ 2 1 7 CONFCHENTIALPROPRIETARY 
TRADE SECRET 

OfTICW AGREEMENT 

BV A W BETWEEN 

CINERGY R £ T A a SAUSB, LLC 

Mm 

<5DF3rS 

Hiis C ^ o n Â gNxm&iX (the "A^eement") is enlcaecf into as of thK 2nd jky of Febt«MKy« 2KK>$ 

(the "Bflective Date") by and betwteh Cinwgy Rcttil Sales. LLC ("CaS*) a Dctewwt limited 

iJebtUty company, snd ^ ^ | ^ i l i ^ ^ p ^ ^ ^ ^ ^ corpomioR 

jiKliwiuaHy a Tarry or coUectivdy the T r t e s ' % 

RECITALS 

puri^aiscs dtsctrtc power sorvjee from TIHS Cmcinirtti Oas & Electric Company (COsik) on 
nu^ered acco%ints lisied on ExFabit C. 

Vmm^EAS, CRS fess bero cesfiied by ^ W^kj Unities Oofffflaifsfew of C^io as a Cmmsd 
Reiajl EloDtric SappJitsr (TltES") and has the authority to engage m ^ sale of dcctribi^ power at 
retffil; 

WSlEfiAS^CRS »re to e s t i ^^^ t«9tns md cot^kkms fot\\kh op^oo. 

NOW, TBSREFORE, for and in consideration of the mutml covenants con tu r^ bertin» Hie 
Parties agr^ as A)Ik>ws: 

S) 

ARTfCLEI 
BEFIMTIONS 

The fi^liowifltg definitions and any lenns defined in t ^ AgreemcrK shall apply 
hereiBader. 

"dffill^ff" means, ivith resp^a to my person, any other pcrscm (otho- than an individual) chat, 
directly or indirectly, through one or more iraenncdiancs^ controls^ or is c«H«iD(Jcd by, or is under 
consnon control with, such person For this purpose, "contoj!" means dw direct or iw3irc<^ 

Cirwrgy Cox^rac* Ifeecorde 
- 1016280 

OEPOSITiON 
EXNtaiT 

S^iOL.. 
E l 

i;<?uii>tf-{ 

iMiiiiliii 
Docuwepc Code. oai 



CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

ownership often (10) percent or more. 

"Base fia^iract Price" means die price in SUS as set forth in Exhibit B lo be paid by^^.SUtf^to 
CRS for tlie purchase of Generation and TrnismiBSion service under this Agreement. 

'Bus^^es? Day" means a day on which Ftderal Reserve member banks in Ohio arc opai for 
bisiness; and a Business Day shall open at K:00 a.m. and dose at 5:00 p.m. eastern prevailing 
time, unless otiierwise agreed to by the Parties in writing. 

"Mflxjfnitffi Deaiand" means ilC^^iij^^ combined maximum annual demands hr dl < i f ^ 
^^| i |% accounts listed on Exhibit C with Cincimiatj Gas & Elciaric rCG&E**) for the twelve 
months ending Deccai^cr 31,2004. 

"CMBKilaf* ^ ***« meaning set forth in any Tnnuumsaion Provit^'s tariff or MISO's 
transmission tariff, as amiajded from time to tirac» or as defined in any transmission tariff of a 

toMtSO. 

"fiS^aa^ItfLEflaa*' ^^^ ^we, the meaning ^>ccificd in Section €.K 

'̂ MiSSX!' mem\s electric energy of the chaiat^er commcniy ioiown as dsree-i^ase. si^ty hertz 
electric energy that is ddiveicd at the nominal volts^ of the Delivery Pofnt. expressed in 
megawatt hottrs (NfV*̂ ). 

"Event of Detoit" Aha» lave the meaning specified m Section 6.1. 

"ElSiT nwsans the FederaJ Eno-gy Regulatory Cwmnisaon or my saocessor a^ncy thereto. 

•Haa" mwws diat the only «ccose for the faalure to deliver E n c ^ by CRS or die feihae lo lecdve 
Enttgy b y ^ ^ i ^ ts Force Majeure or die other P«ty^ Mtirc 10 perform. 

"rvdl ReqgtrWKgits Emrgy'- means, except as provitted hmbu m W ^ ^ sh^l pnrdkase all of 
its nsteif Bmgy rcqwietnei^ g>r its Qictlity &om CRS and that l i ^ S | i d i a i l n<H tts^i 6oy of 
the Eneigy provided h«ci«id«-to any thifd party. 

"UtmSBJ^m" ttwans. for any d«e the leteerof (a) two (2) percent over the p©r amium rate of 
imerest equal to the prime lending rate {"Prime Raie'̂ ) as may be pubti^ed fiom lime to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful intetest iwe 

"MW" means megawatL 

"Isna" shall have the meaning specified in Article 4. J. 

'Tr̂ î ffli$si(yt̂  PrQvid^^" means the entity or entities tnmsmittjng or transporting the Eneigy 
on behalf of CRS or ̂ KlH(i*et to te Slavery P^mt. 

002 
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CONFIDENTIAL PRCPRIET^V 
TRADE SECRET 

ARTICU; II 
OrTION 

2-1 imiS^^uiTenUy piad^es its ^menukm dec&ic se-vi(» from The Oitcfimad Oas & 
Bkctxk Ownpwty CCG&B^ p m m ^ to the applioable tari^ or will pamdt m k t by 
Decembo^ 30, 2004 Hiac it ^11 pirt^use jgu^smmi dectric service ^xm C<^^ msik^ 
m lam than Deoentfw 31.2005 m eccoitteice with 9pi^hsMtiOMM Isilf feqtmiemar^. 
m S W i ^ h e r ^ y gnfflis » CRS ^ ^ c t e i w j g ^ ^ r a o n diiity ̂ } ^^«^ 
provide gi^mtjon electric »svice fĉ  all of i M W i ^ c o t i m and load $â  mm in 
ExNbit C inchid^ng my mcteKKos in accoidffiice mth See^mi 3.1, as of tieasB^m 51, 
2004 C*Option'% in the event that an Bl«mio Chotee los^icicBt Rafean Notice 1 ^ is 
incutwd by m M H ^ a e to swiu^\i^ bac^ to C<5&E sEandwd las ted sefvk» pika- to 
JEaauary 31,20D5, an amount ejiuivateot to said foe will be paid tt"""" "̂  

2.3 

3.1 

2.2 CRS shall have the ri^ to exercise di^ Option tu any tiim; daring the Tmn (rf* M% 
AgreetD^nt. 

In exchai^ ^ M m m m ^ w S i t ^ OtS ti>is option. C ^ a^ees to p ^ M ^ M ^ ^ 
calentter year *^srt« of tite Ttim, undl exerc^ of the pptitm, the aim^^t ^ foflfc on 
Bxhibft A rOp^on Pî mwwf̂  The Parties agree that t f ^ H J W f defeat or Is 
di^inipient, a#er any appfical^ coarc ptaiod, in any of its paysiertls to my C^icsgy 
fllSliat^ company fbr any »»v!oc providsd ^ A H H I ^ » » I CRS has ^ ^ . ^ ^Efea 
the Option Parymoit due hweimder widi any amoiiKs flwtt are o w e l / ^ ' ^ ^ ^ w t o ^ 
Omcrgy affili^ed company. 

2.4 Because ihis ts an exclusive Optton in the event AK Sted iea«* lu cunme alootnc 
setvi«eaiidi«cetves etedtncfiervtoe gamattylhinl party ihae \s no! LRS ot an AfRlrateoT 
CRS. thei CRS shflil oeBse-831 Option Paymenis and ihts Agr?c*»c"* ^hs" !ss7n!nst£ ssd sK 
obHgatiî ns offbie Pftiiics betvunder shaliteomnate 

2-5 If CRS exercises its Option, the Parties shall eiaer into a power sale agi«ement, i t icMI^ 
the ^rms sc» forti^ in Article IIL 

AlRTKXi: III 
CRS POW]^ CONTRACT TERMS 

In die event CRS exerciiwss its o^m^ a powĉ  sale ajpwnwnt twtwBcn CflS ,„.=^__ 
will be negotiMcd. The power sale agreennent shiai mclude gtticrrily accepted S i ^ 
conditions rela^i^ to the s^e of competitive retail dcctric genet^itm serviws. indiafif^ 
amor^ o&eis, the following tenns: 
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a. Energy Quanbtv and Type. C^S shall providc^l^^^H&^lh Firm, Full 
Rcqainanents Enet^ and Cipicety up t o ^ ^ l ^ H I ^ ^ H M M ^ M ^ ^ ^ 
Maximum Demand C^Juan^y^. If 6mng the Teim of this AgnMmem. ^ i 

g ^ ^ ^ at&î onal load Gt aecotaOi^lMHMlHMi^itoi sm^ MW load or 
accotmt is not atduM wl^in Ihe uams of this Agremeat and CRS sh^l have 
no obligation lo provide Ener^ raid Capacity t ^ S ^ | ^ ^ | ^ v e the Quantity 
set forth herein. 

b. TrmBamsskm SETV^ and Cfaitf̂ ^ TwrnoDBSSion siwce will be provided in 
Kxrardance w ^ te t̂ pm acssem tismtmss)<m tariff of the MIdwiatt 
Indt̂ iencbnl TrafUHmsaton Synem C p̂eiator, !nc< or €Xjii£ {or an afflliate on 
its behalO. whtdiev^ k ^ i c s^ t e , as flied w^h the FERC and a$ it may be 
amended, &om time to thne. or any successor tarift 

c. Base Contr«:t Price. The Basut Contragt Price is set f<Hlh in Exhibit B. 

^ C3>anae to Prieiss. As a re&H ̂ le, the power »iie ^ireement is not ^jk^tci to 
the jurisdiction of ibxt FI^C; rm shî l eUher Party s e ^ io have die FERC 
Bsi»rt jurii»ltction over fl^ Agrecancnt. However, to the exl^nt that dther ^ 
PHRC or the PubHc Ueilkks Commissi of <^o assensjarMidlon over the 
Agreement the Partks; apee ĤH the Consac^ Price speci^d above is jast md 
reasoniljtie and consistet^ with the pD^Sc inters. Ncfthcs- CRS m r̂ M @ ^ ^ ^ 
shetl seek to msdify the Base Ccmtiact Price tbroui^ the mispioes of any 
regulatory body. 

c- Taro. T1»e tenn of the power side agreement shall be Eh^u^ Decemb^ 31, 
itm. 

f. Credit. The power side agreement wtl! have terms and conditions » sMIar es 
pos»ble to 03&E*s cskuAmg unbancHed lari^. CRS wtU nol lequire surety 
bonds, d4^»osĵ  or odier corporate gimrantees. 

g Adiasted B^i^ Ctrnttad Price. If Cl^ exerc»N» this opdoii. then the combined 
net @»isatton cott ptM to CRS and CQ&E will be an mtoat^ equtv^em to 

In addition, thm wm i»; traitsmission dirges to bts ^Od to CRS as ^^ btth m 
Exhibit B. 

<so r s n 

ARTICLE IV 
TERM o r AGREEMENT 

4-1 Agreef^jit Term aid Effetive Date. This Agreement shaH beocane effective up<m 
execution by the Parties. This Agreement shaH extend from Janway I. 2<K)5 through and 
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So ^ 3 ^ 

hfichtding December 31» 200$, unless lerminaled eariier in jKicordance widj the terms of 
Ihis Agrewiamt (**Tenn"?. 

g , ^ recovery oasi%, 6Bil$ to approve as part of te ca^^pi&^lisT of Urt 
Resort Cbii l^li^^^j»c^ recovery meclumtsm sw:h tl^t J ^ r ^ ^ l e c ^ the aveea^ 
^)bedd<d tbal costs # % n i i p ^ | | « | s in COStE's %KX;̂ 0^S^ ŝty senwi by aay (̂ tarsrfsf 

jwwnpany. TWs A^cement ^ t ^ ^ ^ ^ l i a p ^ f f i ^ W court or admisastialivc ^gssa^ of 
^Gomipeient jurisdiction isstMs an g ^ o ^ i ^ ^ ^ ^ l ^ l ^ ^ ^ e s of the bcmeilis of d^s 
^A^tis^tieni or otherwise vi^j^l^tf0^^^^ Bi^(^ t tMi t^^<^lh is A^^semi^ 
ilhc P«tl«s ^ « c 10 \mi^^W&m 10 fotfill dw intern of te 
[am^Htoents iĝ p̂î ^Aĝ êemem that i ^ the Parties m ^s^mlially M 
J«conoBiy^iWons (Ki created under tiw PUCO's C ^ 

4.3 A^T" T^'"^*^™- Ttie applicable provrskms of tins Agreement shall confimie in f̂ Seai 
afbr iermmstt<m thereof to the ^tent necessary to pto^de for &i8t biStitg. H t ^ 
fi<^'QSlm<»3ts and paĵ menfs. 

A J t t K l ^ V 
FIXING 

5.1 filiE^j^ CRS idiall st^tmt the Option Paymei^ lO^HS^^ttly check or wwc trat^f^ 
within fortyfive {̂ 5} days after Ihe tffld of each *^^**^;^^^^M^* ^ ^ piymmi 
shall be sttbmitled to an account or address <to'gnaied b ^ P ^ M ^ - ^ 

ARTiGa.EVI 
DEFA&LTS AND REMEDIES 

6.i KvttateflfDe&ab. An ""Event of Da&att" stadl mean, wrdi («̂ M>ct to a Pttty 
("Dt^iultJttg Psrty'), the occitfTWKa of any of Oic following: 

6.1.1 my reprcsott^on or wairanty made by the D^ttiltn^ Party h«s«m M l at any 
time prove to be i^ise or misteadtng in any r*K̂ >eci mtiissc^ to this Agfeeii«M«; 

6.1.2 the fiftlare of the Defetdttfî  Patty to maicrially perfen any coveimit set forflt 
in diis Agreement (except to the extent cf^astil^ing a separme Event of D d ^ t , ) 
amJ such failure is not cured withm five (5) Business Days after written no^ce 
thereof to ttie Defaulting Pmy; 

6.1.3 the Defaaliing Party consolidates or amalge^aies with, merges with or into, or 
transfers aK or siAawsJially all of fts assets to. anodior entity and. at d» time of such 
consolidation, analgamatiofi* mergw or transfer, the resuliing, surviving or 
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transferee entity M s to assume dl of te ob^gations of saich INfty tmder this 
Agrecanent; 

6.i,4 theiBai]fetomakcwhendue,uypa)viKMreQuinKipucsiumto 
such failure is not lemcdied within five (S) BusiiKSt Days after written notice of 
svdi fhiiure is given by die qlho-Party; or 

6.1.5 IheDeftoihing Party (i)^]a8 a petition or ol towiseoomnQo^ 
piooeeiUng aiidcr ai^ bankrupUy. irnolveiicy» reoiBBni3» 
ady such petidonllled or commenced against it and such pctidoî ^̂  not witfidrawn 
or diaooussed wiihin dar^ (30) days after soch fitiiig, (u) makes aa a s a i g a a ^ 
aniy i^noal anangement for the benefit of »e<Kli»a, (ii 6 otherwise beeoinDs 
bankrupt or inaolveat {however evid«teed)» (iv) has a lapiidaeort administnMtnr. 
teoeiver. ttvstee, CDcnervator or atmilar official aĵ Kiinitod with toapeot to it or any 
stibstamial portion of its property or assets, or (v) is ufttble to pay its d i ^ 
^ d u e . 

6.2 R^p^ycB upon an Eveitt of Penult. Upm the occurrence (and coittiiftMtion beyond the 
appHcabie cuie period) of an Event of Oefiuiit widi respect to a Oefinilting Psfty, die Noa-
Defaulling Party idiali have the right to terminate this Agreemeot and exercise all - n ^ and 
reaiiedias available 10 it inlaw or in aquity. 

ARTICLE Vil 
DUTVTO MITIGATE 

7.1 Duty^Mhiaate. Eadi Party i^gtt«» th&lt it hat a diny tt> mitigate damages and cov tna i^ 
that it wis use oommercudly reesonabie eflbits to minimize any danii^es it may incur as 
a result of die odwr Paity^ penSumanoe or non-per&nuanoe of dus Agreement 

ARTICLE V m 
GOVEBNING LAW - DISIPOTE R&S<»:iimON 

S.I Gfweming Law and iwtaditp^a. This Agmemeffl «id the rtgitts and duties of the Parties 
hereunder shall be governed by and oonsttued. enforced and perfonned in acoardanoe 
with the laws of the state ofOhlo. 

8 ^ Di^pate RcaoiutiorL Any ciatm» oontiovecsy or dispute arising ottt of or rdating to this 
Agreement, or die breach diareo^ shall be resolvod Iblly and ftnaSiy by binding arbitratian 
under die Connmercja] Ruks, but not die adminislrBiiDn, of the Amoican Arbitmtian 
AsBootadon, except to the extent Uiat die Commercial Rules txmllid widi this provisioa, in 
a^uch events this Agreement shall conaol TYiis arbitraticm provision ^udl ntn limit the 
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riglH of cither Party prior to or during any sudi d i i ^e to sedc, use» aivj a m ^ ^ and^Ary, 
or pre^inary or permani»il rights and/or ronedies, ji^^al or otharwbe, fat die pmpost^ 
mainta^ng die stmus quo until such linne fl^ dte aihtiration awnrd is rrodepod or the 
dSspî e is o&iTs^se resdJved- TUc ari»iradon sl^H be conckicted in C îcim«i&', C^io and 
die Jaws of Ohio shaD i^vt^ the con^ructlon and imerp»!«irion of ih^ Agmane^ ^c«|^ 
to provisions mJated to ctmfiict of taws. Witlmi ten (10) Business t^yi^ of servke of a 
Demmid for Arbiteatton, the puties may agree upcm a sole aiibi&aior, or If a sole ari^tM>r 
cannot be agreed upon, a paoal of tiiree aibitrt^^^^^ be tmsed. One at^traior id»dl be 
sdeaed by CRS «nd one i ^ l b e sdected ^ ^ ^ ^ ^ B ^ knowfedgeî ilei disin«»i!»^ 
and imfKvrial t^^mofn^aAl be sdacted by t ^ ^ ^ ^ ^ t a ^ r s so i^sp^nted'by ̂  pn^^ . 
if the arlHhators appmnted by dw f»irtias caimot a^ee upon die ihird axbltin î:̂  vMan ten 
(id) Business Days, then ei^«r Party may ap^y to any j u c ^ in any cotat of oonpsten^ 
jurisdicAion for ai^ntn^ou of the ihhd abitiator. There sha^ be ao d^ccovtiy iMilg tlie 
aib^don <rther ih«i the otdbange of tntonstion dial is provided to die le^iX^^Jf % 
die Parties. The arbitiato{(s) ;iliall have the audior^y only w award eqitf^ie; t t ^ i m A 
compef t̂aory damages, wA shall not have the authority to award pt»titivt ^toegfa or 
o d ^ nofiH^Dn î̂ siatory dama^. The dec^on of &e ad>itr8io«(5> ^ ^ H randesiad 
widiin ntiwty (90) Businoa Dmys after OK; t&te of die aelec^m of die sAî ix̂ ami$) or 
wldiin s i ^ period as the P^n^es may otherwise agree. Each Party shall be rô JOfl̂ Hile : |^ 
duB fees, expmtas vnid costs tia t̂mmi ^ die arbtotor appomted by esA Vimy, and tisr 
fe^, expm^ and c o ^ of the diiid arbiaator (<r s t t i^ sMr^mor) 2^1 be tone cat|U^y 
by lAe Paides. tlie decision of tht ari»irator(s) ^K l̂ be £nai aiul binding and may mi be 
npptAied. Any P n̂ty irmy apply to ssy coun having jmMi&ion lo &t^fx die ^esc^mn of 
the ̂ bf̂ rat(»<s) and 10 o b ^ a judgmem t̂fSTDon. 
Hotwithsiandii^ &it foregmng, die Parties may caned <x tentmtate iUs Agreement m 
accordance widi its teims and cond î<ms without being ra^iied to ^ o w die proeedunes 
set &rth in das Article. 

ARtKXEiX 

MmmxAHwom 
9.1 Reoaseidadwis aial Wanrantitfp On the Effective Date and on die d ^ of ismeri^ Into t^s 

Agre^aant, each Party rqsesems tmd warn&is to die other Party ^m: (a) it Is iMy 
organized, validly exisdng and in good ^andtt^ ixnder die laws of the jt^is^cdnKi of Us 
ihrmanon and is qualiSed to conduct its business in eadt jmi^cdon; (b) it has aH 
regulatory aiahorizaiions necessary for ii to Ic^ily perfmm its obliga^cvis undA^ this 
Agreement and any other documentsAton relatifi^ to this Agreement; (c) &ie esce^tion, 
del iv^ Sid ptrfoimance of diis Agreememt and any t^her documottidton i^a^rig to ttas 
Agreement am wii^n its powers, have been duly audiorized by all necesrary B«ioti and do 
nor vrolatê ffty of the terms and conditions in its govermng (kicuments, imy coitffacte to 
whu:h it is a party or any taw. rule, regulation, order or similar provtsi<Hi applicable to it; 
(d) this Agreemem and tmdti other document executed ^ d deltvo^ in »»x>{dsiu» widi 
this Agreemcm oons t̂rntes im lastly v^id and binding obligation enforce^le agidfist it in 

007 



9.2 

Oa.^4 TRADE SECRET 

acccHrdance with its tem^; (e) there are no bankntptcy proceed^t^ jmiding or betc|; 
contempl^ed by it or, to its knowledge, Chie^ned against it: (f)th«e is ncrt pending or. to 
its kEK>vfî todge, dtra^eaed agam^ it or any of iu afBUates my i€^t proc<^ings that could 
materially adversely affect its ability to perform its obligation under this Agreetnent or any 
odter ikxaatioit relating to this Agroemait; (g) no Evem of Defkult orevsit which, with the 
giving of notice or lapse of tinte, or h c ^ would cot^ituaa an Ewa^of Defatdt with respect 
to it ttts ocoated and is continuing and no sm^ event or droairmtance would occur as a 
result of its entering ina> or perfe»rmir̂  its obligations under diis A^eement or any other 
dommteat rrfatiag to this Agreemem w any TVansacdtm; and (b) it is acting ^ its own 
account, has ic^e its own tnd^enckxtf decision to enter into dds Agreement and as to 
whether such Agreemem is iqî t>pria»90r pn^ier {or it based upon its ovnj judgment, is not 
rdying î Km the advice or n»xmitnendations of die odier Party tn so doing, and ^ 
assessii^ die merits of and undersuaiding and underst̂ uKhi and accepts, the tenns, 
conditions mid ri;^ of das Agreemem. 

A^JgMfffit. This A^^emem shall be ts^gsoble by CRS widioul d u 4 ^ H ^ M ^ » a i t 
provided such a&si^ui»»t ts to any odier th'ract or indirect sid^idhay of Qtu^gy Coip. 
provided thai t̂ jdt direct or imiifeet r̂iTSidiary h^ m e^ivt^tnH or higher credit nding 
disB CHS, Any taher assignment by cidw^ Party of this Agreonent or any rights w 
ô *gMRKi hcrtKmder ̂ «fi be made aidy widi the written Gorffi«at of dw o«hcr P«ty» wlefch 
consent shall not be unreasonably withheld. 

^'3 Nq^rm- Ail nonces, ret̂ uests, statements or payiwnts i^ll be na«le as 2̂ »ecified bdow. 
Notices required to be in writmg shidl be ddivered by letta-, facsMie or odier 
doctanentaiy form. Notice by rt^ittr mail shall be deca»d to have bctti rect^ved th»e 
(3) ^usawss Days a^er it has been s&tt Notice by ^Ksmt'de or bam^ detivery shiJl be 
deemed to have been reeei*«d by die ^ose of ̂  Bisine^ Day on vftw^ it was ^wsa^wsd 
orhami ifelî t̂sd (unless tiaasmitfed or h«id deit̂ fleEed J ^ d o s e of normal l»iamess bousa, 
in s^ch cast it sMl be deemed to bive bam reeved at die obse of die ne^ Bo^iuss 
ttey). Notice by ovemd^ or coimer ^11 be deemed to have been received two (2) 
Bu^nesfi Days aibsr it has been soit. A Party may chw^c its SJ&hesses by ptovitfing n^cc 
of Ihe imme in accordance wtda dss Secdcm 9J. 

TeCRS: 

James B. Gainer 
139 East Fourdi Street 
Cmcinnati, OH 4S202 

Phone-513-287-2633 
Fax.513*2g7-I902 

David R Boehm, Esq. 

008 



• J 1 2 2 S CONFIDENTIAL PROPRIETARY 

Micbairf L Kurtz, Esq. "^^^^^ SECFET 
Boehm, Kurtz & Lowry 
36 E. Sevet^ Stncet, Suite 1510 
Cmtitm^, <Mo 452Q2 
Ph: 513.421:2255 Fax: 513.421.2764 

-̂4 QeiyeBpL This Agretmient constitutes die i^ititt! agreemem bê wean the Pa^es relmtn^ to 
the sif^ect mat^- conUim^atad by diis Agreem»iL This Ag r̂eo êm %hKM be &m^^emi 
^ atl jHffposĉ  ffi pn^md ditoii^ dw j a ^ ei^om of ̂  Pat t^ md ^tldS not be 
con^ued a^nst one Pmy m te c^ta- as a r e ^ of die ptepmMm, so i^don* 
sobndssian or otlun* event of negotMon. (hufting or exeo^ion hm^* No ae^ntoam or 
mo^£»»tion u> diis Agreemo^ daiH be cnl^ce^e imle^ sat l l»^ m wrtog m i 
ateemed by bo^ Parlies. Th^ A^aemmt ^all not kv^an my i ^ ^ fflifoi^eeidile by any 
tidrd pmyio&m dian a perminasd saa^se^or ĉ  a^i^^see boimd to i&HS i^^^Mnea^. Ho 
walinsr by a Pa^y of imy dt^ak by ti«$ o3to Party sh4^ be coî miised̂  â  
other d a ^ ^ Any ^ovi^^nttockred or recKtensd m ^ s v t M ^ v t ^ i ^ ^ M a ^ ^ s i ^ 
or f^^id<»y agimoy<^ deemed unlan^ becasseof a sttiuli^^stt^iM^I n ^ oî ^̂ JsiMS 
a f ^ ^ n ^ i d i ^ iaw&t i M ^ ^ m diat ari!» u n ^ di^ Agft«m<»^* tim N i i ! ^ ^ 
used hoiNn are ^ convt^o^e lu^ re^ence ^iiposes tmly. AD il^kmi^^ ; ^ ii^lt 
rij^ts contained herein shall survive the temanatai m exf̂ tiî Vk of Mt ApsKS t̂aat for 
&reeO)yetfs. 

•̂5 Otmgd««adfty. Neither Party shaH disdose the terms or con(&tic»« of this ^««flM^ to a 
d)fi»d p i ^ (o^m- dtan die Ps^ 's employees, AMimm^ lendefs. o o u i ^ , aco r̂aeflmî  or | 
adviiKxns who Nve a need to know s i ^ tn^snni^on m^ have i^reed aâ  keqp stsdi taitns 
C(m6d«it^ 83<c«̂  in order u> ccmiply widt any applici^ile law, re ipMc^ or in 
GCĤ Mtion With sty court m reg^atory imweechng ^^k^:itk v& ^KIS Fasty; provyed, 
hô iravert em^ Patty ^util, u> die etmit p r a ^ d ^ , use reasonaye ^SHta lo j^»iA»it i» 
Umil die d^dosure. The Pardes sIM be ertfithsd to all t m ^ e ^ m i ^ B k ^ M law &s m 
e ^ t y to «i^nce, 0€ seek rdi^in cc^nmion wf^ ^ s «>o£^MI^db^ye^ll9«i* 

^'^ Cougfeg t̂ets. TOs A^ten^m may be sâ maaidY exeamd in oom^et^au eadi <^ wM^ 
v ^ ^ ^executed idiafi be ctoemed lo consdtuie one and the same Aggeemesd. 

9.1 This Agreement supersedes and i^aces ^ e ^reement bt̂ ween CRS ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
Noven^^ 22, ^04 . Dufing ^ term of dds Agreement, it si^Msrseto i ^ t & ^ ^ ^ ^ ^ W ^ 
agrtteffients between the hmm or thwr afSJiatw ndated to PUCO Case No. 99-16S^EL-E11>. 
Upon die l^3ti«»^on of dtis A^eement, any other settlem^e a^«emet^ beiw^m dw Pandas or 
Uieir afllStfes reamed to PUCO C^c No. 99-l65S*£L*ETP ^lall be in fyi Sca:̂  and infect 
according to dtdr origir^ tcnns. 
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The Parties have caused dtis Agreemerti to be «»tecuted by their duly authorized 
representatives in muldpie aiuntetparts f& of the Ef̂ ^ t̂ive Date. 

CINEROY RETAIL SALES, LLC 

4 ^ 
Title: V / f ^Jik/dL^S^Hi. 

Byt : ; ,^ • ^ 

Tltf^'vf^/W--^ ^ ^ f ^ * ^ A ^ 

Datê  ^ y ^ ^f i i )X ' Xnnei O ^ / M U S " 

ID 

mmmmm 
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Exhibit A: 

Customer GrcHip: 
Quarterly Option Payment Calculaticm 

Tlie C l ^ opUra Fsyment aiadc ^ u s t e d y fir the period iBTHury 1.200$ ft^ 
upon whlt^ tbe QiMicn itf 4UttrBtt«d whi8h«ver e o ^ 

Tbeaisusl amount paid h y > i i l 

^ " " " ^ - • - ^ ^ — 

l£ss(0ii^k¥(^4m9rmi: 

i ^ ^ a ^ a ^ ^ j M A Seetnc Cea^eBx dunog the 

Taritr 
Schedule 

XM 

tse 

m 
TS 

OcRiiad Oisiae ̂  per fi Wi 

rgastSjBp .. Sgep<i^;Sigp ..[ . .AdJilioBMj 
- ^ ^ : m sm. m̂ c itBtert^m fliijLiii itijiffl iji w 

'i^im , umm 

Eaet^Oatifi&peei^m^ 

m̂  : 

*#^fgii, 

ftmi/m 
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EXHIBIT B: 
CustonMT Group: 49^^ ie$^ l@p^pi^ iNI^^ '^ t 

CRS Generatton Rates for Forroer Rate DP Standardl Seh^itie Customers 

N«t Moathly Gencntlon And Tnt t ta is i iMi BBt WRl ttc l l w Fattowfag ^ K l M i r i t : ^ T i i 4 % Or id ta«^ | 

Cwttpetcd In •ccoraanec vrltb the feUowb^caafgcs. (ICao*v«tt of demaid i« 
sfabrevUbdl M kW and l(ttowftti.4H»an are abtmvbtKt as fcWh): 

<3<aeiiiti«R Chsrscs 
(a) llfimaad Ctatrgc 

F^<tt i,asa kRewatti $4.4fSQ pcrtrW 
Addl t lMi l kHonrattt .i^J^mmim^^t, 

(b) lliMfgy €%irgc 
BQfa«l>eBMBdrhmtiJae.... m»m«i$t^kmt . 
Addtf iaul ldtoiVKtt.^ffin , . / : i l ^ 1 ^ | M r l r ^ : 

(t) FvclCaefSf 
l^e Fael Charge thftebeequ^tcrdi* ^ : i n i H I I : f i t t ^ # ^ ^ ^ ^ ^ 

Tr»isniittf«B Ctunecs 
Cu^oaittr wlH pay a iraiisinlMleti t te r fc ttfiavaltat Ut tbe W«B of all 
appaohlft traasniisniw (At rgo (JMI Owy vo tM pay to CCAE « « 
fltjwdtrd t i r i l f euftomer. TraasflfttaloKi cHirgc* to br piild tattude, bnC are 
u t tbnftHi la Che Ibilovrtng PUCO »p|»«w«d eb»iEcr 

{ ! ) NetnorkTraamiMionSni'lcsn 
a ) MtSOSdwdohChafgei 
0 ) MetCongesUonCtoia** 
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coNFiDaiTiAL PRopmrmv 

TRADE SECRET 
EXHIBIT B: 

CRS Ge»«r8tiofi and Tra;ffitml3»tioii Rmm for Fmrsner 1km f S Strndnrd Scrvkie 
Customers 

N t i M o a d i ^ l ^ 
CM^tfiM} l« oceonfaiaer wMt die f&BtfivlBc Hnrsct. 0S&emt a^wr«i w t 
aMw«vtiiiea l i fcVA «iid knomtt'liean sresbfar«vM«d atfcWtDt 

GMeradoi Cttarie* 

f^mmuvA ^w^mht̂ '̂ Jk 
AddftlooallCVA « m^w^i^ik 

(b)£iufrg|'aiaffc 
Biataq^tNmumd tiAwi3W „ ^im0mj^%Wk 
AddttMdfea»mt-liOor« ^mSmnt^Wm 

TnasmbaSwi Cborsn 
CoRoawr wg! p«jF ft «-iii««ed«;fM cbftrge oqtdviitait to the una of all 
î upgeablr imeai^s^^n caai^tt mat ttey ivooiapay toCO&£«i» 
0my^^^amtMmmtT. Tlr«i^tidni«iclMf|«r<«hep»ldiBi:^Hdc.aa):i 
B« ̂ dced to dte lo&b»rii% K»3t> 4q»imMa « ^ ^ 

<4) rVHwortTnukHaMooSarvlcM 
iS} MS^Sdi^^dcClttctct 
(«) NctCMfuatoBOuRt^ 
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Exhibit C: ^ O E S K ^ 
Customer Group: iy^ Sfc^ Coif^^toti w 

Customer Account List 

This ftgnemeM por t tau lo tlie folkiwing i^$^sfssl^^E2>aiBitig^^ 
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. H ^n^ CONFIDENTIAL PROPRIET/URY 

ii. I authorize an RFP for payments under $250,000; Dave Wozny 
authorizes payment > $250,000 (gaieraJfy only quarterly paymotts 

1. Duff to handofftask to Jun Ziolkowski after Q3 '05 
payrrnaits 

2. Duff to ^reamline jwocess tt? provide both spreadsheet and 
completed RFP/Wii« transfer docs far Wozny's signature 
and forwarding to Accoimts Payable. 

3. Bob Mueich» a cterk in Accounts Payable, has handled 
diese paynwnts before and is a good resource for 
ovcrcKjmin^ Accoimts Payables* sometimes rigid 
documentation rules. 

b. ESG(El>Iv»>aor) 
i S t OOO/mo. minimum 

ii. Two year letm expiring 12/3 l/<te 
ill. Sec. 2.2 i^uires termination notice 90 days prior to expiration, 

otherwise contraica aiflomattcafly iwcws for one year. 
c. O A T I (scheduUng vesdor) 

i. Contract 
1 Twelve mondi lenti commencing 12/2W 
2. Sec 5.01 - Automatic renewal for indefbiitc term unless 

terminated pursiam to Sec, 5.02 
3. Sec. 5.02 - 60notice to terminate required 

ii. Security Administratictfi 
1. Alan Mok and Jason Barkra* own the common certificates 
2. Logon information writttm inside **OATr h\d& in CRS 

Official Files (i.e.. files frrni iaaon Barker's desk). 
3. Alan will likdy have to assist if OATf is a<mially ever tised, 

to get the BariKS- certificate switched to die next person. 
d. Ta[| free phone nnmb^ 

i. Requi«d by PUCO under terms of CRES certification 
ii. Phone line/etnatlaaswcrable by-f-Baricer ami J. Deeds 
iiL Tim Schalk can connect/disconnect upon request 

e. Wdbsfee 
i. www.cres,ctnergv,CQm 

ii. Ginny Segbers in Creative Services set this up, 1 presiar^ she can 
tear it down. Website sshould be tak«i offline if CRS is deo^tf i^ 
by PUCO. I think there is regulation to have the site up to retain 
certificaticm. 
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Gregorj' C- Ficke 

i No. 5 were negotiating and, tn fact, entered into 
2 what I called optian agreements. 
y Q. i t ^ t . Aad svben yea refer lo Exbihh 3. 
4 yoa'r« refierriag to the parties In Che e^notin labeled 

1 5 Party 2 aed the a^reemeats that are listed a« option 
6 agreements. 

1 7 A, Ccareci. 
j S Q, ^ ^ e « did yott t»eeome aware af t h e -
1 ^ generally aware of the sg re^ ics t s thai vou referred 

10 ie on E x h ^ t 3, tbe option agreemeats? 
n A. Arotmd the time fTame ttai they were 
12 signed. 
13 Q. Approximately December 2ea4? 
14 A. Yes. 
15 Q, Aod bow did yoa heeome aware af those 
16 sgreemeats? 
17 A. ll would have ciiber beoi through c-mail 
IS or halhvay conversation, a letter. 1 don't recall 
19 ho%\ but it could have been any one of those. 

p O Q. And are you f^mdUar With the hi^vidaals 
21 who worked oo draflin^ the opffoo agreements? 
22 A. Not firsthand, a l thou^ l would have 
23 assumed drai lim Gainw and l̂ auf Colbert would have 

1 24 htxn rnvolvcd in that dnafttng. 

60 

> Q. Would )]Mvrindadedt^«t l icr 
2 t«idividu^ tltat y»ti rae«lioaed earUer s£ Itavltig been 
3 involved ia^ie Hay iBidNQV^il^crocaotia^nsr 
4 A. Yeah. VDua^sd^omtltedfaltlng 
S specifically bere^ but with regaid to the enthe 
6 agrecmeAt. &e uuKviduats tbii 1 mentioned diat were 
7 representing QrKr^Ketail Sales of coufscwraild 
& havcg^didedtNcdralUngofdveseoplidRagfeeniems. 
9 Q, Oimy. Howab^Mr.SiefreiiwIiayoo 
to mantioBedew^r? 
n A. YoMloiow,! would ask- I would ask Jack 
12 tlift] questicffi. 1 wn not aw*re of his level of 

1 13 invotvesnent wfth dw option agreements, because 1 
14 wasnl involved. 1 knew lie was invoVved m the 
IS o^ers because 1 was iftvolvtd in awscimiNon't 
I* know lowtaaexicnt he was invofvcdmlfej option 
17 8SPw«nents. | 
IS Q^ So you're more involved in ihr 
*̂  ncgoHaUaas over fltt May and Nevember agreeiaenU and 
20 ttei inv^ved feft BegollatH^ or - when you say 
21 "aegotudng," r m taBdi^ abml Ihe broader context 
22 thai yoo were taHdag aboa^^ p r ^ a r i a | and background 
23 ftitd so fortJi, you were more'lnrolvM! in the May and 
24 November Iban tn tlic DecCTibcr. 

61 1 

I A. May and Kovembcs E occasionally gDt 
2 e-maiis from tbe Cine i^ Retail Sales rqiresemativeg 
y or from the lawyers as xYmpi were goiz^ on. I donl 
4 recall ever getting a copy of the option agreements 
S either dralU or finak And 1 ihitik dtat jtm 
6 speaks to my (eve! of involvemeni daring dial i 
7 ptriictiiar utne (mme. i 
H Q- The tinie frame yoa're UHOng aboBt is 
9 the card of 20N, 

1 10 A. Cmrcct. 
11 Q. Attd do yott know why H third rmttid«f 
12 negolhitiOBs were i»tdert«kea w{rh casre^uBrs swc^ m 

i^0^^^gl^mh^k^ouBxmitif^- • 
14 " ^ A. 1 be^e^e da t the previous apeesn&i^, *- • 
J 5 ihe Novet^wT agreements, w^mid have beeia voidfid by 
16 the Commi&sion'fi action. 
17 Q. And how h dtaf conneeied with the op t loa- . 
18 agreemeiiite that were doted arrooiidlN^emSMsrtBOa*? 
19 A. IdontknowthatUiscmisfected. 
20 Q. WeII»aty(qpiestHmw*swhyw*re«be 
21 agreeineHtts - I h M rou ad «f ftegotia^ou aadurtakeja. 
22 aod yoar response was that ofhert' » ^ i n ^ ?-«and was 
23 voided. 1 dim't tbialc that's r^peni^ve to my 
24 questton wMch is: Why was a tbtrd round of 

6 3 | 

1 negoltetiow and asreemenis undet^lceit? 1 
2 MILDC^TQi: Oi3^e^on; qoe^ioR was 
3 ashed and Baswon^ | 
4 MR. SMALL: Wdi, the qoestiwi «ms»ft 
5 answeted, s o . . . | 
6 A. the Wily ibii^ aat I can speculate ts j 
7 ibat the Cincixy *^e*"i' Sates was ifdwosted in tbe 
% optton and Otecastomeis were iaterested in, ytxu 
9 knew, sd1i»$thitf option. 

10 Q. Fn>vioifsly,aMlI1lrel»-ioExl^M4 
11 websdad^e»i^oftaboatdieN«vendb«riHPE?atnett 
12 this parl»ndaraEpr«oaent has « s d « w i d i f i n ^ ^ 
13 HieObioEttai tyGro^. Isftyottrwrferwai^iieltoit 
14 Aeagreeram^aboulibktBitt , those agraeaneo^^i^ 
t5 we showed is Exhibit 3, went all ^ ^ r mw^ the s»uiK 
16 agreameiit, genreral terms and conditions? 
17 MR. DOK'ICH: CSijcciion; docwneote speak 
1 & for thems^cs, and rifflrtfs a w^wle lot ofagreemcnts 
i9 there and not all of flwm have been shown to die 
20 wimess, bw -
21 MR. SMALL: fm asking for his general 
22 uocterstanding since Nedoesn'i know the pardcobirt 

24 Q. Do yen bare a general onderslandiiig I 

EXHIBIT 

DO 4 3/3'^"^ 

12(Pa^es59lo62) 

Armstrong & Okcy, Inc. Columbui^ Ohio (614) 224^481 
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i greater volatility might result in a higher price. 

2 Q. Now, you recognize the Senate Bill 3 

3 treated electric supply as a deregulated commodity, 

4 generally speaking; isn't that right? 

5 A. Senate Bill 3 restructured Ohio's 

6 electric industry to make generation competitive. 

7 Q, So is there anything wrong just in — is 

8 there anything wrong with an option agreement to buy 

9 or sell electricity in a deregulated market? Is 

10 there anything inherently wrong with it? 

11 A. No. 

12 Q, DERS has option agreements with the 

13 various — with'^^^^^^hospitals, I don*t know, and 

14 members of lEU, members of OEG. That's the nature of 

15 your testimony — and you attached all or most of 

16 those option agreements, correct? 

17 A. Those agreements and the agreements that 

18 they superseded, yes. 

19 Q. And under those option agreements DERS 

20 has the exclusive option to supply generation at a 

21 stated strike price from the time the options were 

22 signed approximately May, 2005, all the way through 

23 the end of 2008; isn't that right? 

24 A, Could I have a moment please to look at 
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1 them? Not all of them. 

2 Here's my understanding because, for 

3 example, on the contract found at Bate stamp No. 4 in 

4 attachment 17, which is the contract with 

5 there's a description of a base contract price 

6 There is the term — there is an adjusted base 

7 contract that talks about an equivalence related to 

9 is also discussion of the transmission charges, and I 

10 think those are set forth in Exhibit B. So actually 

11 it doesn't look completely fixed. 

12 If you go to Exhibit B, you will see the 

13 fuel charge shall be equal to 

14 

15 imposed by CG&E, which 1 understand does change. 

16 Q. That's correct. So a fixed formula what 

17 the strike price will be is set forth in Exhibit B; 

18 isn't that right? 

19 A. Exhibit B sets forth the price at which 

20 CRS exercises their option the party would pay for 

21 generation. 

22 Q. That's the strike price, isn't it, for 

23 this option Exhibit B? 

24 A, r t could be, yes . 

•^3533?r!^?!!S!5affi?=?r'W!W55WWSSlSr9!j!!rK!^^ ŝmmwmmim 
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1 these option agreements-

2 Q. As of today, you have done no forward 

3 price forecast to try to predict what the price of 

4 electricity would be through the end of 2008; isn't 

5 that correct? 

6 A. No, I haven't. 

7 Q. Okay, In order to determine whether or 

8 not an option was fairly priced, wouldn't you have to 

9 know that information? 

10 A. You would have to do that type of 

11 analysis if you want to make that judgment. 

12 Q. Okay. To know whether an option was 

13 fairly priced, wouldn't you also have to know the 

14 type of load that you would be agreeing to serve if 

15 you exercise the option? 

16 A. That would be part of the analysis. 

17 Q. Did you do any analysis of the kw demand 

18 of any of the parties who have the option agreements? 

19 A. No, 

2 0 Q. Okay, What about the k i lov/a t t -hour 

21 usage? 

22 A, No. 

23 Q. Wouldn't Che ability to serve a ^]^k^Mm^ 

24 kilowatt-hours in the case of &K Steel versus 10 
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1 I '^mxllijM- kilowatt-hours a year in the case oî ^̂ ^̂ hriŝ --

2 [ IHaspital, wouldn't a î illî sii be a bigger -- a more 

3 valuable option because you have more load co serve? 

4 A. More valuable to the person that was --

5 had the ability to exercise the option, surely. 

6 Q. That would be DERS, correct? 

7 A. Yes. 

8 Q. Okay. Did you do any analysis of the 

9 load factors of any of the custom.ers who granted 

10 options? 

11 A. No. 

12 Q. Wouldn't it be cheaper to serve a 

13 customer with very high ICO percent load factor 

14 around the clock with no shaping of the market 

15 generation than one with a very spikey load factor? 

16 A. In general, you would think so, yes. 

17 Q- Okay. Wouldn't the fact -- wouldn't the 

18 customer with very high off-peak usage relative to on 

19 I peak usage be a cheaper customer to serve; off-peak 

20 pricing is cheaper in the market? 

21 A. Yes. 

22 Q. You did no analysis of customer usage 

23 characberlstics who are the -- whose option 

24 j agreements you attached r.o your testimony; is chat 
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1 correct? 

2 A. I have not done that analysis. 

3 Q. Do you look at the credit of any of the 

4 option parties, in other words 

5 

6 A. No. 

7 Q. Wouldn't the credit be a fact for that, 

8 would go into the pricing of an option, the ability 

9 of the customer to pay? 

10 A. In value and option you would probably 

11 consider that. 

12 Q. What about the usage history or the usage 

13 forecast of the customers? 

14 A. Yes. 

15 Q. Okay. Y'ou didn't look at any of that 

16 either, did you? 

17 A- No. 

18 Q. Okay. So sitting here today you 

19 cannot -- let me start again. 

20 Since you did no forward price forecast 

21 at any time of what electricity prices are expected 

22 tc be, and since you've looked at none of the usage 

23 characteristics of these option customers, you don't 

24 really have any idea as ro whether or not DERS 

•;^^JJ;^''-!lA^Lil?.l^g^.^w^^-••a?^l!«r'-^^y!K^lW•l^-^iM^-i•--^^ 
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1 who gave DERS option agreements were at one time 

2 shopping and now they are back with the utility? 

3 A, I am not assuming that all of them were, 

4 but I know that some of them were. 

5 Q. Do you know which ones have been with the 

6 utility from the beginning of Senate Bill 3 all the 

7 way through today? 

8 A. I don't know specifically. 

9 Q. So if they were with the utility tbe 

10 whole time, if they were ne^^er shopping, the fact 

11 that they are still not shopping is -- what do you 

12 conclude about the effect on competition? S^^^^^fe 

13 has never shopped. It's always bought from the 

14 utility. Does that mean that there was some adverse 

15 effect on competition? 

16 A. There could have been an adverse effect 

17 on competition if that particular customer could have 

18 shopped but chose not to because of the option 

19 agreement as well as the preceding superseded 

20 agreements and all of the provisions related tc them. 

21 Q. Couldn't the reason that AK Steel has 

22 never shopped also be that the market price for 

23 electricity is higher than what the utility is 

24 charging under the stabilized price? 

"LijiiL'JJJl! - i m HMJJj. j.i.>!MM!a!lB!T'g'g»'!'^''' V i ' V " •fjeai'x-sxmi^^i'ii'Ktii'.^ffsAVxff'^ 
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that DERS would have required the contract signatories to support a filing that 

if changed, would have a significant economic impact upon their agreed upon 

market price. 

Finally, OCC witness Beth E. Hixon was concerned that the contracts 

contain a termination provision triggered by the Commission's decision in these 

caaes.*2 Again, this is not surprising given that the Commission's decision 

could change the economic benefits of the contract by changing the agreed to 

baseiine, DE~Ohio's MBSSO. Once again, on cross e?Gamination, Ms, Hixon 

agreed that such a termination clause was reasonable to protect the economic 

interests of the signatories.^^ 

Ultimately, Ms. Hixon contradicted each of her concerns on cross-

examination and found the contract terms she examined to be reasonable. She 

was correct on cross-examination, and the concerns raised in her direct 

testimony were baseless. Ultimately, all of the contracts discussed by Ms. 

Hixon concerning these issues were terminated due to the Commission's 

holdings in these cases and replaced by contracts, now known as option 

contracts. 

Only two contracts were exceptions. The l ^ ^ ^ b o n t r a c t , entered well 

after 1 ^ ^ . signed the Stipulation, was not terminated as ^ ^ ^ ^ ^ & & paying 

DERS under the terms of the contract»" The Cinergy contracts with^mjjjjjJP^ 

had tittle to do with these proceedings and had nothing to do with DE-Ohio. 

/« rf DE'Ohio's MBSSO Case, Case No. Q3-93-BI.-ATA. e/ at. (Hixon's Prepared Testimony at 14, 32} 
(March 9. 2007) 
"' In n OE-Ohio 's MBSSO Case. Case No 0)-93-HL-ATA, et a(. (TR. Ill s\ 33-34) (March 21,2{K)7). 
" Id ai BEH-Attachments 6, !2 

32 
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The m d l c o n t r a c t s had everything to do with Cinergy attempting to be a good 

corporate citizen by hGlpirig i g / f f g g / / g / / t ^ ^ is not an aiftliate 

of DE-Ohio, trying to secure cogeneration business for a non-regulated aiBiiate, 

and trying to gain support for its regulated affiliate.^^ There is nothing wrong 

with DE-Ohio's actions reminding t h e ^ ^ ^ ^ o:^|m|| | | |^ontracts. 

Ms. Hixon also raised concerns with certain contract provisions, in the 

same contracts previously discussed that appear to commit DE-Ohio to some 

action.*^ Ms. Hixon discusses contract terms that state that DE-Ohio shall not 

amend its rates for dual feeds, allow continued purchases throt^h its load 

management riders, and make certain filings in its next distribution rate 

case.^' 

First, DE-Ohio cannot explain the contract terms in a DERS contract, it 

is, however, important co note that DE-Ohio was not a part>' to these contracts 

and therefore, could not be bound to them. Also, DERS never asked DE-Ohio 

to comply with any contract terms. Both Greg Ficke and Charles Whitlock, the 

President of DERS, testified to the fact tiiat DERS never asked DE-Ohio to take 

any action, let alone an action pursuant to its contracts.^ 

Second, each of the contract terms discussed by Ms. Hixon was capable 

of resolution between the contract signatories through economic compensation. 

In re DE-Ohio's mSS<) Case. Casf: No. 03-93-Et-ATA, el a l {Ficfcc's Dcpoation Transcript at 73-77) 
{February 20.2007). 
" /ff re DE-Ohio's MBSSO Case. Cas€ No. 03-95-El-ATA. 6t ai. rHixofi's Prepared Tesciinony at 27) 
{Marcli9. 2007). 
''' id. 

In re DH-Ohiii s MBSSO Case. Caic No, 03-93-EL-ATA, e/ aL (Ficke's Dcp<ranion Transcript al 29. 51-
52) (February 20. 2007); M re OE-Oh(os iWSSO Ctae, Case No. 03-93-EL-ATA er al. (Wfeidock's Dqjositiwi 
Transcript at 10&-I07)<jar«jary 11, 2007). 

.13 
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separation and code of conduct protocol. There is nothing in these 

communications, or anywhere else in the record to s u r e s t DE-Ohio 

involvement in the contract negotiations. 

Ms. Hixon also quesdons contractxiai provisions that require DERB to 

pay specific fees to OHA and lEU-Ohio, but fails to explain the nature of her 

concern.^'^ DE-Ohio knows of nothing that restricts one party to a contract, in 

this instance. DERS» from paying another party any amount fw any purpose. 

Fn this case, it appears that DERS was paying for legal fees incurred in the 

support of the baseiine market price agreed to in the contracts. Given the 

importance of the baseline, this makes perfect sense, and as previously 

discus^d. Ms. Hbcon agrees.^ 

Finally, Ms. Hbcon discusses various option contracts between DERS and 

various customers.^ Except for the Cinergy contract, DE-Ohio's contract with 

the City of Cincinnati, and Che DERS contract ^ * | ^ ^ W t h e option contracts 

arc the only contracts that arc currently effective having superseded all of the 

prior contracts previously discussed.*^** 

It is significant to note that aH of the option contracts were entered into 

after the Commission issued its November 23, 2004, Entry on Rehearing in 

these proceedings.^01 in other words, the evidentiary record was closed^ all 

parties had presented their cases and the Commission had reached a decision 

" Ul te DE'Okio S MBSSO Case, Case No 03-93-EL-ATA. ef ai. (TU III al 33-34) (March 21,2007). 
'^ In re DE^Okio's MBSSO Case, Case No. 03'93-EL-ATA. et ai. (Kixon's Prepared Testimony al 48) 
(March 9. 2007). 
"*" W.aiBEH-AttachmcTitn. 
m Wai55 
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aCCRS reimbursing componeais of CG&E's Provider «f l.ast Resort Charge established 

tn the Prc-Reheartni Agreemems."''^ 

The option agreements provide concessions to OHA* OEG, and lEU members 

ihat are rn) d?ff«2rent conceptually than those provided K^ifip^K^rsuam to an agreement 

with a non-CRES entity (e.g. wii|> Cinergy Corp.) li is mere preten&fi for anyone lo 

argue thai DERS' option agreements are no different iban those of a CRBS provider that 

IS noi affiliated wtih Duke Energy Ohio, The option payrrtettts are based upon Use Pre-

Rdiearing Ag r̂c^ments, and they cxpHcftly relate back to and supensede those Pm-

Rehearing Agreemesnis."*' Providing an exampk for OHA. OEG, and lEU members, the 

k^^y,-i^i:^^Sfl--£^f^^^l^j^_pt}(m agreement "supersecbs and replaces in its entirety the 

agreement between CRS and Countierparty dated October 28, 2004/'"'* rhe;^: ,^eet: | . | 

tjption agreement States that it "supersedes and replaces the agreement between CRS and 

^i&^ks^feated November 22. 2004.**-̂ '̂  The ^^^i«3*^>ption agreem r̂K states that it 

•'supersedes mid replaces th^ agreement between CRS andli^sBiSi. Stegaten Asfeiland 

Jfefaiolif^ dated November 8,2004."'^''' Becaime Ihe agreement dated Novembea- 8, 

2004 involving •'Jnd^trial Energy U^srs-Ohio (lEU-Ohio) (br the bcoe^f ol 

•'"' OCC Remand Ex. 2(A) &x 5 i airsom. 

' ' \ ± ^ > ] 

'*̂  M, BHH Attachment t? m Baie itair^ -Ŝ  

' ' 111. atBaicstamps, 

''' h i . a- B s l r !,Tji(^i Al . 
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the IMF in net payments are ihosc Customer Parties who, through side agreements, have 

agreed lo remain with Duke Energy Ohio generaliciri service through the aid of 2008 and 

receive reimhin'sen^ems of !MF'* payments.̂ '̂ ^ This helps to explain the loss of market 

.share by CRES provider.? in the two and a lialf years since the Commission ^proved 

Duke Energy Ohio's standard service offer. 

While the Company argues thai ai least some percentage of customers can bypass 

al] but a small percentage of ."standard service offer charges, OCC Witness Talbot pointed 

out thai even an apparently small non-faypassabk charge can threaleii a large percentage 

ofcompetitive retailers' profit niaigins -- nnargins that can be very small.'•'*^ Mr. Tafbat 

explamed that non-bypassable charges, for an entire class of customers or for psrt of a 

customer class, impose a hamer lo competitive supply of generation service.' ' I« 

particular, the temiination of the IMF charge (which is totally nan-bypassabte in the 

Company's tariffs) would remove 2 harrier to compstilive entry into the electricity 

marketplace. 

4, The Company's approach in posl-IMDP service bas 
raised additional problems (bat sboiild be addressed. 

Some of the Option Agreements provide for reimbursement of a regulatory 

transition charge ("RTC").*''* l"he pament of RTC by alt cti-stomers is more than a 

"̂ ' Jiw:. eg. OCC ficrnand Ex. 2{AL BEH Aiiachmem 17 at Dale sTamp S9 (paymcni u 

^' Ti. Vol. II ai B4-S5 f 2007) (TalhoiJ. 

•*"•" OCX kt-mand tx. I at 62-6i (Talbot), 

"'' See. e.g.. OCC' Remand Ex. 2(A). AiiaclMnem 17 at Bale siamp44 

66 
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certify all retail electric providers in terms of creditworthiness, etc.). The Cinergy CRES 

was lo provide g«5ieration service for the interveners at pre-specified contractual r^es."'^ 

However, 

• *-[&]( the last minute (i.e., December 2004), Cinergy's top 
mana^mcnt decided that the CRES settlement was too 
Ttskyj and Cinergy i^smtially decided to not Follow 
thiough with the contract. To prevent lawsuits for breadi 
of cotttract, Cinergy erAered into negotiations wiSi each of 
Ihe parli^ and agre^ to m ^ mcmdily or quarterly 
payments in lieu of oSering generation service from the 
CRES.*^ 

These payments were the cation contracts attach^ to the Direct Pr^ared Testianony of 

Beth E. Pfixon, Attachment 17. 

ContiBidng to follovî  the Duke/CG&E e-mail as a roadmi^it 

[t]be paymeaits for each grot^ of the "CRBS" 
custom«Ti differ from each other. GeneTally speakiiig, the 
contracts wife each group specify that tbe customers 
beloi^tng to that group will rtsceive refunds of various RSP 
riders (e.g., iUd«a: AAC, Rider FPP. Rider IMF, Rider SRT, 
etc). Each monlh or qumtet, I prepare statemeots that 
show die amouBt of mowsy tot is to be retodai to each 
customer, and the paymaite are msde from fee C3U*s 
(non-regulated gmioralion) budget. 

These payments will last throu^ December 2008 aJ 
which poirU the ERRSP will tenainate. 

'̂ The terms of the actual option contracts confeo the roadm^ presented by tbe 

internal CG&E email. For instance, Ihe option contract between DERS and # t e i i e ^ a 

member of fee OEG. provided a quartearly tlnancial payment to ^ f e ^ ^ ^ v e n though 

IK^i^^iK^^ntinued to obtain power through CG&E (and not the CRES affiliate). The 

fid' 
"^Sec Direct Prepared Te^iimony of Beth E, Hixon, Altachnx:al21, May 15, 3006 E-mail fiom 
J. Ziolkowski to j . Gomez. 

13 
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amouiit of the quarterly payment was equiv$leni to iHie amcHint pmd by^.^^iligj; to 

CG&E during the quarter under CG&E's Maricot̂ Based Standard Service Offer 

(MBSSO) minus the sum of the ft>llowing: ^ ^ t y ^ ^ ^ k s ^ l S ^ m i B d m^sm^&dt 

g m m ^ m m e , ^ ) fi^ls and ^mchsse ¥0Wec CEW)» ffltcMi^ Emission Allowance f 

Bxpsise and (3) tofi^i^ructmc Mamtwi^ce Fund (MF), up to an fflnoimt equal to four 

gQKCBt <4%) of *^^.^ SigniJficantiy, the ^(^ ;^Slftagreem«^, like all oflier option 

contracts, contained a provision whereby tlie agreen^nt superseded and replaced the 

previous side agreement.̂ ^ 

It is also important for the Commission to rw^gnize that these option coiEtracts 

are simply an attempt to disguke an otb^wise prohibited for of discounted utility 

services. First, it is undisputed that the customers tied to &e option conb-acts received 

power from Duke/CG&E and not its CRES aSiliate. As stated in tbe int^^al 

Duke^CG&E e-mail: 

So as you can see, the "CRES" citstom^s are actually fijll-
requirement customars of Duke Energy Ohio, but they 
receive payments from the Company instead of receiving 
generation service firom the Cinea^ CRES,. .^ 

in &ct, Duke/CG&E's CRES affiliate did not serve any retail customers but still 

had at least S22 million per yea- in expenses. That alone raised intenjal questions wdthin 

Duke-'CG&E during Duke/CG&E's annual budg^tng pvocess.'̂ ^̂  Lastly, each option 

contract was not based on a maricet price^ but rather the applicable utiliiy service 

'̂ See Dijca Prepared Testimony of Hcth B. Huon. Artacbmsnt 3, May 19, 2004 Agreement between CRS 
and certain OcG me.riibcrs, p 2. 

*•• See Direct Prepared Tcsiimony of Beth B. Hixon. Attactin^enill. May 15, 2006 E-.T.ail frorji 
J /Hitko-a-sk! to J. fiome?. 
•'' I d . 

16 
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provided to the customer.'*^ AH of these facts estabh^ that the option contracts were 

simply a guise wh®r^y Duke^CG&E provided disctmnted utility services to select 

customers to secure th.e customers support for the Stipulation. 

3. Tb« Optfon CoBtraets ar« a tiibtly veiled uiUHy service 
diSGouBt agreeotent 

The fact that the option ccmtracts (!) folJow the side agreements in time, (2) go to 

the smsm inter^ted parties, (3) contain roughly the same discounts as the side ^peemrats 

and (4) gram the same considmitkm to Diike/CG&E's - namdy si^jport to i^iarge the 

RSP rates of DukB,''CG&E'iS design as provided in the Stipulation - ^ remm «3ough to 

view the opti<m contracts as just subsequent documents intenifed to carry out the origtsal 

transaction s îvisioned by the side agreements. However, in the ev«at that additioral 

support is required to vcdiy tins fac ,̂ the internal memos quoted above cie^iy pmvidc 

that Duke/CG&E in ^ t characterized the option concfacts in much the same mmner, 

OMG expects that Duke/CG&E will attempt to characterize the optian contr^ts^^ 

as valid CRES transactions which stand on teir own and Oius do not rtipn^eat utility 

discounts. In order to examii^ tbe validity of this characterization, it is important to 

ejtamine Sie opcr^ons of UEKS to detaminc if it is a legitimate CRES or meanly a shell 

aitity. OMG subpoenaed Charles WMtlock, die peractti identx^ed by DERS in (^scovary 

as the spokesp^^n fbr DERS, to t^tify on cross examination. By agns«neiU Mr. 

Wlutlock's d^osition was entered into the record in lieu of making Mr. Whitlock travel 

*̂ See Dffeu Prepared rcstimony of Beth L. llixoa, Attachracni 17 Option Agrcenwnts 
2« ^--<=««,:^,.-..-.:_.«**..,;i**«.*^^ . ^ i « . . . ^ « ^ ^ 4 . - p j j | ^ ^ ^ ^ ^ - p ^ j ^ g l ^ g ^ ^ ^ ^ 

t-ssa*-

17 
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if infonaed md c^>able represmriatives of aflbctied ^^c^olders agr^ to te •pro^sed 

rates after serious negotiation. M the in^ai^ i^ooeeding, Duke/CG&E appears to have 

tainted the *'serious bargaining" with financid inducements. The Side Agreements 

disclose Ihe ofjEbring of ca^ payments), md unique rate discounts not avmlabk to the 

en^re rate class - ii^^ided to induce s^port for the Stipulation. The only coaclMon 

that can be drawn ^xm the support of a Kgnatoiy patty directly or indirectly receiving 

financial imasatives is tiiat the financial incentives are anna te , not that tiw nUes are just 

and reasonabie. Simply put, if a signatory party is receiving financial indticements, it 

cannot objectively endorse a rate it k not paying. Hieae Side Agremnsitfe preokid^ 

serious bargaining amcmg capable and knowledgeable parties. Accordtngly, the 

Commission cannot use ^ e Stipulation to establish the reasonabl«2^ of IMce En^gy 

Ohio's standard service offer r^^es. 

in rcrviewin^ prior Commission acceptsrace of stipulaUoas, aie High Court has 

disallowed stipulatiotts w h ^ key stakdli&lders we^e excluded or ^ d not jam in i\v£ 

St^ulation.^^ in a simiiar fashion, diepaym«tU of fmand^ inducranents to the signatory 

pard^ is^ch are not ajjoyed by other siiiiilaii:y-«itB^«d effectively elbnin^s the 

support from that class of cu^omers. Hbe Side Agreemmts sbftw that fmancial 

incentives wtsre p»d ti^Hfll, OEG. D E C P I ^ ^ i ^ f c smd &e Ohio Hosjrit^ 

Associatimi C*OHA")- Eliminating those signatory p ^ e s leaves the ^ a l a t i w i with 

virtually no support. The Stipulati<m is oj^ssd by the legal reprewmtative of residential 

K)nsumsre*'̂ , a social actiofl ^ ^ u p ^ and the marketers."' Thus, it cannot be said thai the 

Stipulation enjo)« broad support among the stakeholders. 

" Time Warner AxS v. ?ab. Utit Oman. 75 Olao St 3d 233 (1996). 
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Coibert),̂ ^ James Gainer (also counsel in the PosiMDF Service Cas^) who negotiated 

CG&E seulement terms using DERS as a corporate oiver,*^ aiid the president of CO&E 

(Gregory Ftcke).'*^ A pany "referred to DEiRS" by Duke Energy Ohio under such 

circumstances would mean nothing more than pretending ihat discussions took place with 

DERS persomiei (i.e. the same individuals representing Duke Energy Ohio) in an effon 

to disguise a side deal lo settle these cases. Finally, most of the agreements that mvolved 

DERS were executed with parties or customer members of parties to the Posi-MDP 

Service Case (referred to by OCC Witness Hixon and in ^is Repiy Brief as "Customer 

Parties*'') who were already under contract with a CRES provider in 2004 when the side 

agreements were negotiated.''"' Therefore, inquiries by such panics mgarding service 

I>om a CRES provider not only hsk any dccumentation in the record, they also seem 

uniikeiy since these parties were already knowledgeable regarding CRES service. 

An example of misstated fact is contained in the DERS/Cinergy Corp. Brief 

DERS/Cinerg>' Corp, state that '*the[ ] opuon agreemenm are the only agreements 

between DERS ^nd its customers thai were not rendered void" except for **a contract 

bciAveenlBHHBPaiid DERS for the benefit oMllMI."^' Tbe record contains 

-" CX:C' Iftiiial Brief at 40, chu\*^ (X.'C Hemaiid Ex. 2{A). BEH Altschnicnu l-d 

'̂  OCC Imiiai Brief a' 42. ciimji OCC Remand Ex, 2(A) a: 29 and BEH Anachmcat 7 (Hixon). 

' ' Set. e.g., OCC fniiiai Brief a( 41 -47. 

'^OCC R̂ riTtiind H.\, 5. 

" DBR-S-Cmeriiy C{?rp Rnclu" 12 I'hc Kcord irKiliidfc:̂  r̂ oagrc^MtBim^ beuv^caj^ i i^ i^ <XX 
Rcr^rid nx- 2{A), BV.U Attachments d and \2. An mvoic-.: re îirdint̂  'ibc Niucmlwr 2004 KSP sdiicmcrti 
aytrcniciii beiwcen Cinerĵ y (i.e. CR.Si ^ i i d ^ M W '!̂  aiso in xt\̂  rt'CorH. id- fiEH ATtachratftu 15 ai Bm& 
siirt^ I li-^- riM; e-nitSl̂ rtcc of".in a'̂ ftrerrtem witb-^||mdwas ^er;itd by DF'IRS' f'n;>Kiem. Ciuiie^;-
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decision that was reached in 2004 without the information that is presently available to 

the Commission. 

c. The ^rpimmt thst meaffitiuies meted separately falls. 

The cumulativf evidence presented during the Posi-MDP Remaml Case shows 

that the Duke-affiliated companies acted together to seKle the Posi-MDP Service Case. 

One feature of the mixed business of the Duke-afjfil iaied companies Is the conunonality 

of persons, partially revealed above, who worked on agreements for Duke Energy Ohio's 

affiliates and who were also integrally involved in settlement of the PoshMDP Service 

Case, Duke Energy Ohio states thsti hs iria} comse}, Pmil .A. Colbert. "irjadvertentJy 

mi,sstate[ed] the company he was representing" when he executed contracts for tlie 

affsliated companies as "Senior Counsel for the "The Cincinnati Gas & Elecme 

Company'' located at" 155 Eixai Broad Street Columbus, Ohio 43215."^' "^hsadvertence'' 

means "(h}cedkssness: lack of attention; want of care; careiessness; failure of a f^'son to 

pay careful and prudent aLtcntioii to th& progress of a negotiati<m . . . by which his rights 

may be aOected."^^ The Company apparently is more willriig to admit the implausible -

thai Mr. Colbert ••'faii[ed] . . . to pay careful aitcj:ition to tbe progre.*vS of a negotiation" ten 

times during a period coveri-ng May through November 200^^ while remaining at the 

'*' Company Brief at ,>5. 

^̂  Black\s Law Dictionary (Fifth Edrtian; si 3X7 (West Pubiishmg Co J9S.?) 

' ' Thv tencaimatts mvoKt; the hfi&piiab(OCC Hemand Ex. 2(A). HEiH Artachtaeim 2 aud S); OtG 
fnermbcfs||g;.̂ .A7tachrEK;nts .'i and 9), lEU Ohio (kl.. Aftachmenrs4 ami 10); t M ^ K l - . Anacrimcffis 5 aud 
i D v ^ * ^ ^ ^ t e ( ' ^ - Anachmcim 6 ami 12). Tbe coitEracts &al involved Uie Issspitais, O E G m s n ^ s . Bad 

^ ^ ^ t i a m e d DEUS (preN'ieuily CRS) as a party, while the cotmacis thai mvolvcd lEt; aiKt|||||pitnai3ied 
Cinergy Corp. as a pam'. 

25 
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helm of the Ct^mpany'.s cases - rather than admit thai the dealings of Duke Energy Ohio 

and its affiiiaies are inex-tncably (inked, 

CHher iinks between persons who negoiialed for Duke Energy C^io and its 

afftlialed con^panies were revealed in the evidence, jame^ Gainer, an attorney for Duke 

Energy Ohio in the Post-MDP S^ r̂vtce Case, is listed to receive notices for the Dtike-

affiliaicd companies in the ten agreements cxecuusd by Mr. Colbert."' Mt. Gamer is also 

identified in correspondence with the Ohio Hospital Association C^OHA") as negotiating 

an "OHA CG&E Setilement Terms'' for CG&E dtai attached an agreemem with DERS.**'̂  

The e-mail correspondence was aipied to Paul Colben and Gregory Fickc^ president of 

CG&E. Dukf Energy Ohio slates that "no actual CG&E employee was involved'' in the 

negotiation of the affiliate contracts,'**' but Mr. Ficke stated that he and other professional 

staff were all Shared Services cmpioyces."' Incredibly (in contradictor>' fashion), Duke 

Energy Ohio begins a paragraph by stating tlrnl Mr. Ficke ''responded thai he was 

involved [in tlie negotiation of affiliate contracts]" and ends that sa.me paragraph by 

*" See* eg., Compauy Meinoiaiidam Contra lEU Mftlaon to Dismiss'tMarcMS^^J. Mt. Gutter was 
Dpparemly iiivniveu id i\\n nt̂ flusmn?.. See, e.g., (X'C R&UKincI B x f f p H H R H B P ^ ^ refereiicc to 
"CinErg.y"' ai the poi'iu i\Kti idemiftes M*̂  Gainer in the yj-reciTteiH!; is appareiidy a generic nuips since ihe 
rmmufj Cinergy aiTilialc in the I're-PtX'O Or'.bi Agrce(tWTi(s itiai involves lEU a>iMMpM^ '̂'̂ '̂̂ ^>' 
Cxyvfi wbiif tiic tioiiicii alTThaie iiiagreetnents wuii ibe hospitais, GEO, a ^ ^ ^ ^ p w ^ Ciiteigy Retail 

"' OCC imiiai Brtĉ 'aM?.. ciring OCC Remand l-x 2fA) :u 2̂ ) and BEH Anachmen:? (Hixon). 

*" Coiripiitiy Bntfai 26 

' ' See C>CC himai Bntlai J9 iinrfOCX': Rî nwnrJ !i.\,') at I0-: I, ^t (FickeJ. 

2i> 
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3. The Company's npproacb to post-M0P service h 
diseriminfttory and has dea^ tlie development of 
competitive markets a serious blow. 

The development of the competitive market is one of the Cmnmisston's tliree 

goals that it uses in the evahtation of post-MDP rate plans.' '̂  A means by which tbe 

Comn)ission has addressed market development has been to chaige utility proposals 

regarding the bypassabiiity of proposed charges.' '̂  The rcconl shows that market 

development has suffered greatly since the Company placed the proposal contained in its 

Appiicalion for Rehearing into its t̂ iff&.'̂ *̂  

OEG comments that. "[a)s a generaJ matter, OEG agrees that all generauoti-

relaied charges .should be bj-passable" but "disagree[sl with OCC on the importance of 

developing a competitive market.**'̂ ' OECi therefore rejects one of the Commission's 

guiding goals thai are considered in the evaluation of rate plans (i.e. market 

development). No doubt the OEG'$ position h guided by the knowledge diat its 

msBiber& have been able to bypass al least a portion of llie IMF by means of side 

agreernenis with the Duke-affiliaied companies/'̂ ^ This helps to explain die loss of 

niarkei share by CRES providers in the two and a haif years since the Commission 

approved Duke Energy Ohio's standattl ser\'ice offer. 

*" Sec. e.g.. Order ai 15 ^Sf^tember 29, 2004.1. 1b: Supreme Cwiri of Ohio recently stated that it bas 
"recogniited rbe commisWOBS dttiy and au^ority to enforce ihe competui^i-cncouitisiflg $tarun?ry scfjeme 
of S.B 3 . ,." C ĵrî uracrs Cottrtsel 2006 at 144. 

See, e g , Onlcr. CoHcumnj; Opmion ofChainmn Afan R. Schiibcrat Z (Scpicmbcr 29. 2004) 

''"OCCIiHl.ii]Bncrat59. 

•' ^ e , e.g.. OCr Remand Ex. 2(A), BEH Attachmeni i 7 at BaK stamp I i (CRS payment 
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rates should be available to the other customers of the Company, iacUiding re^dential 

customers.''^ 

4, The Company's approach l« posi MDP service has 
raised iidditioofll problems that Kiiould be addressed. 

Someof the Option Agreonents provide for illegal reimbursement of a reguJatory 

iransitiofi charge ("RTC").̂ ^- OEG states xJiat the Commission is powerless lo prohibit 

the reimbursement of RTC charges dite to the provisimis contained within ''ORC 

§492837(4) {sic §492S.37(A)(4)) which specifically allows for the payment of all or 

pan of the RTC charges by third parties ws behalf of a customer."''' 'The payment of 

RTC by all cmuymers ts a requirement of R.C 492S.37. whereby the -nransition charge 

shall not be discounted by any party."* '̂' OEG fails lo read die remainder of R.C. 

492S37(A)(4:K which states that the payment of Rl C ch^ges by ̂ ird parties may ''not 

contravene sections 4905.33 lo 490535 of the Revise Code or this chapter." f̂hese 

sutluiory provisions prolti.b;t discrimination, md have been violateti as siati::d above, The 

reimbursentent scheme provided for in ihe side ajseemcms is iUe^. 

The Conunission did not previously receive the infortnanon presented by the 

OCC tn this Post-MDP Remand Case, partly because of the negoiiaiing process in the 

Posl'MDP Sen'ice Cose during \̂ -hich parties involved in side deals d\d not di,sclose their 

'^' TtK- OCC dOKS tm smdor̂ e the ftmn of tbe titscniHits provided by the Duke-^inilJaied compauies The 
RTC î  non-bypassobk by staiutt, aiid an hisufRcknt Rcmrn Nmke Kec conwinea in )h& Company s JmitTs 
may mil be wuiveti. fn tv C-mtphm aj Suburban Fuel Ods Again-̂ t CvlumMa 0ns, PUCO Case Ho. 86-
l747-GA-CSS.Orderat2-^(Augi)St4,'l9S7) 

"- Sec, e.g., (XX: Remand Ex, 2(A). BET! ATtiichmcni V sx Bate stanip 4 4 | P ^ M M ^ ^ g i i r t ; , 

"• OEGBnefat«. 

" ' R.C. 4&28.„V;(AK3l Durmg ems^ otijjmtiaamt. enures;! r t i r^^^^ggss ie r i that "KC 4928.37(4r* 
Wiis applic^bfe. 1> Vol ill aL 155. Couia-,-1 probalily intended K» tefet io R.C 4^38 .^7(A)r4). 
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To be noBdlscdmirmtory, the substaodai dyiacounting of stmidard service o€f{^ra^ss 

should be a^^Mik to tbe o t t e cu^omcss of tSie Cc^p^iy^ iaclsding r^dtatitiai 

l i e Remand (Mer permits t^m-bypof^Miity f^ some s t a t e d set̂ inieeo&ê  

pricmg ccHt^mn^ stssh m tte t ^ J ^ sfsd t k e r ^ d^dimtsitrstds the dlscrkt^n^os 

agai!i^ce?t&mt^dhteC&m|ffim.y'sci^£9itiers; t|te rQE»^ î eveals tbi^ the p^y i i ^^ 

c m r n ^ wk), t t e u ^ side agrismi&t^ trnvie afê ecsd k* ^imiiff i>i^i)itJ^ liite;^ 

p^^ms^m.̂ ^ Tht Remand Order states that the IMF should be bypassable for any 

"nonresidential customer who agrees that it will remain off Duke's fgenenuion/ sen^ice 

and [provides th^] it will not avail itself of Duke's POLR service " " U^sff &e 

sbtmld not be piovided the ^m& bm^ts-mmvei hyemi ims^ . : ^ iErat llie t e m ^ m ^ 

Vi»h^ii)ey may avail themsK^ves of £ iy»EGn^ TMs 

^scrimin^ry treatmt^ c^cos^nr^r^ h^ps to expkin tbe k^s of ma^lc^ share by CREB 

providers in the two and a half yeo^ since the ComitES^on n̂ psO'Ved Duke B m r ^ s 

standard service oifw. 

The OCC docs not endorse the fonn of the discounts providsJ by ^ DufcMrfRliated con^Muiies. The 
R.TC is noa-by passable by statute, aid an imwfffeieat Return Notice Fee coi«ain«d in fi>e Company's tmtfs 
may not be waived. /« re Ctitnphitit ^Subn^ban Fuai Gux Agaimt Cchmtui Gas, PUCO Case No. 86-
i 747-GA-CSS, Order ai J3 (August 4. 1987). 

Sec, e . ^ OCC Remand Ex. 2(A). BEH Attachment 17 at Bate sxamp 89 (payment uM 

Kc:;;iiivK irticr.it '=s 

:.̂  

http://irticr.it
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l^^f i^^Mtf i^^^ im OHA t̂ ieniber) provideJi rcinibursemen! of^iggcharges and (he 

f^Ttaiildenof l^^ififges after ^^oVal-«jf̂ it& «miSRi0n AUawamceimm^Xiiî ^̂  The 

option agreeinent for MJ^Bie^Ki^ OKG meniber) provides rcirnbiirseniem o l ^ i t t ^ d 

-Slfcfehargfes as well as t ^ emjssiorislbwance t^rttcm of the PPP:^iia£ges/ The option 

agreement forMiM^li'^^an IBU njembcrj provides tor reimbursement of fhd5M£)^ 

;^hilf^&s"l^ich!irges, and ihc-ri^^EiifeStf^Fi^m^^al^'^i!^£^ -

ail̂ aSM3$:S0î tiaji!̂ ^̂ ^ The legacy of the side agreemeniB in the Posl~MDP Service 

Case continues: senons bargaining did nol tnke place l>etween Duke Biwsrgy Ohm and 

parties u-hosc members arc shielded from the brunt of rate increa.ses that arc the subject 

ofne^otiations. 

The City wititdccvv from the Poaf MDP.SV-n/rr Cast:' on inly 1 ?. 2<K)4 without 

any apparent participatioti other ilian the e.xecutioTi of a side deal with the Company (hat 

provided the City with $1 million.*^ The City diri not fitc an initial brief by the June 22, 

2004 deadhne, and did mM file a reply brief by the iuiy 6, 20(>4 deadline before it 

withdrew. The City reentered these cases in a Motion to Imen'ene dated February 21, 

2007. The City's only apparent participation in -.he PoshRemand dtse was to execute 

the 2007 Stipulation. The City has niM dejnonstraied any knowledge of the issues in these 

" Id., ViBM Artsclimcm I? (Bate .statjip '̂'h. 

•"'' id.: see nj.w \6. ui 51 ^Hixnn). 

'̂ Id., Bfc'H Aiuichmem I' (Kaie stamp i 11. 

'" id.:s«c also id. at 52 (Ih-^innj. 

""' Id.. \ \ B \ AlUdimenf I " fBate strfinp44i 

*" Id-, see 9ls(, id -ir "> tHi\oin 

"̂  OCC kcoHwi f:\. ftal'M. 
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The customer groups supporting the April 9, 2007 stipulation are OEG, the 

Hospitals and lEU-O. In the remand case, OCC witness Beth Hixon testified about 

option agreements made by Cinergy Retail Sales, LLC ('CRS") with individual 

customers who are meinbers of OEG, the Hospitals anij lEU-O. OCC Remand Ex. 1 ai 

48. Under the option agreements with CRS, ̂ he customer takes generation service 

from CG&E and grants CRS the exclusive option to provide genei^tion to the customer 

during 2005 through 2008. CRS has the right to exercise the option at any time. In 

exchange for this right. CRS pays the ctistomers Bie option payment set forth in the 

agreement. The option payments generally follow the pattern of CRS reimbursing 

components of CG&E's charges set forth in the stipulation in Case No. 03-93-EL-ATA, 

et al. OCC Remand Ex. 2A at 51. 

Pursuant to the option agreements of the Hospitals, OEG and lEU-O. th^J i^ . is 

rebated back to the customers. It should be noted that t h ^ ^ p i ^ y ^ ^ S i i M l i i K ' 

revemiesat sisife© in the st^paWiSfli; wil^ a n ^ c f i ^ ^ t e w W ^ The 

various option agreements have different arrangements for reductions to I h^gpH i^ ; ^ 

.f?ffi^ although al! ̂ e option agr^ments have discounts of t h ^ g | ; | p f ^ n d some have 

a di5C0uniS:l:^:ME OCC Remand Ex. 2A, Attachment 17. Thus, the signatory 

parties to the April 9, 2007 stipulation do not pay thei:i^i^.i'and generally do not pay the 

lUH:i^i*i^rt0f the FPP aiid^.S^ These parties with option agreements obviously have 

fewer problems with these riders ^an customers who must pay the full amount, 

ir^luding the full amount of any increases. A stipulation supported exclusively by 

customer parties who do not pay the full amount of the increases is obviously not 


