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REPY TO MEMORANDUM CONTRA FIRSTENERGY'S
MOTION FOR PROTECTION

I. INTRODUCTION

On July 13, 2009, The Office of the Ohio Consumers' Counsel ("OCC") filed a
memorandum contra styled as “Memorandum Contra FirstEnergy’s Motion for
Protection” (“Memo Contra”). In its Memo Contra, the OCC provides a brief

introduction and statement of fact attempting 10 summarily explain a number of



tangential dockets, and the Commission’s May 21, 2009 Entry (“May 21% Eniry”), which
in part, directed Ohio Edison Company, The Cleveland Electric lluminating Company,
and The Toledo Edison Company (collectively, the “Companies™) to file with the
Commission a draft Department of Energy (“DOE”) stimulus funding application
consistent with paragraph 26 of the Commission's Second Opinion and Order in Case No.
08-935-EL-SSO (“DOE Draft Stimulus Application”). OCC correctly states that the
Companies only filed its DOE Draft Stimulus Application in the case docket applicable
to such filing and specifically cited in the applicable paragraph of the Commission’s May
21% Entry.] In the May 21% Entry, the Commission exercised its administrative discretion
in choosing to address a number of separate and distinct dockets in a single entry. The
Commission neither consolidated each of the dockets nor directed the parties that going
forward that all pleadings and/or notices pertaining to one of the dockets should be
indiscriminately filed in each of the dockets referenced in the May 21 Entry.

OCC’s Memo Contra does not so much contest the Companies’ contention that its
DOE Draft Stimulus Application is confidential information, but rather attacks the form
and sufficiency of the Companies’ Motion for Protective Order. Specifically, OCC’s
Memo Contra requests that the Commission: (i) deny the Companies’ Motion for
Protective Order, (ii) require any additional requests for confidential treatment of
information be filed in accordance with Commission rules and Chio law, and (ii) order
the Companies to file “their submissions regarding its smart grid development” in each of
Case No. 07-646-EL~-UNC; Case No. 05-1500-EL-COI; Case No. 07-551-EL-AIR; Case
No. 07-552-EL-ATA; Case No. 07-553-EL-AAM; Case No. 07-554-EL-UNC; and Case
No. 08-935-EL-SS0.

I. ARGUMENT

A. Ohio Administrative Code (“0.A.C.”) § 4901-1-24(D) sets forth
requirements for a motion for protective order, and the Companies satisfied

the applicable requirements’

' On July 2, 2009, OCC notified the Companies that it did not receive service of the Compani¢s’ DOE
Draft Stimulus Application filed with the Commission on July 1, 2009. OCC indicated that although it had
access to the non-confidential part of the filing it did not have access to the confidential portion. The
Companies provided OCC the confidential portion of the filing on July 2, 2009. In addition, the
Companies circulated a copy of the filing on July 6, 2009.

% The fourth requirenent set forth below is not applicable and will not be addressed herein.



On July 1, 2009, the Companies citing O.A.C. § 4901-1-24(D) filed a Motion for
Protective Order to protect the confidentiality of the information contained in its DOE
Draft Stimulus Application. On July 13, 2009, OCC filed its Memo Contra alleging the
Companies’ motion was deficient. The Companies’ Motion for Protective Order was not
deficient. O.A.C. § 4901-1-24(D) provides that a motion for protective order must satisfy

the following requirements:

(1) All documents submitted pursuant to paragraph (D) of this rule should
be filed with only such information redacted as is essential to prevent
disclosure of the allegedly confidential information. Such redacted
documents should be filed with the otherwise required number of copies
for inclusion in the public case file.

(2) Three unredacted copies of the allegedly confidential information shall
be filed under seal, along with a motion for protection of the information,
with the secretary of the commission, the chief of the docketing division,
or the chief’s designee. Each page of the allegedly confidential material
filed under seal must be marked as “confidential,” “proprietary,” or “trade
secret.”

(3) The motion for protection of allegedly confidential information shall
be accompanied by a memorandum in support setting forth the specific
basis of the motion, including a detailed discussion of the need for
protection from disclosure, and citations of any authorities relied upon.
The motion and memorandum in support shall be made part of the public
record of the proceeding.

The Companies® Motion for Protective Order substantially met these requirements.

(4) If a motion for a protective order is filed in a case involving a request for approval of a
contract between a telscommunications catrier and a customer, and the contract has an automatic approval
process, unless the commission suspends the automatic approval process or otherwise ruies on the motion
for a protective order, the motion for a protective order will be automatically approved for an eighteen-
month period beginning on the date that the contract is automatically approved. Nothing prohibits the
commission from rescinding the protective order during the eighteen-month period. If a motion for a
protective order for information included in a gas marketer’s renewal certification application case filed
pursuant to section 2928.09 of the Revised Code, or a competitive retail electric service provider’s renewal
certification application case filed pursuant to section 4928.09 of the Revised Code, is granted, the motion
will be automatically approved for a twenty-four month period beginning with the date of the renewed
certificate. Nothing prohibits the commission from rescinding the protective order during the twenty-four
month period. Automatic approval of confidentiality under this provision shall not preclude the commission
from examining the confidentiality issue de novo if there is an application for rehearing on confidentiality
or a public records request for the redacted information.



1. All documents submitted should be filed with only such information redacted
as is essential to prevent disclosure of the allegedly confidential information. Such
redacted documents should be filed with the otherwise required number of copies
for inclusion in the public case file.

It is no secret that the ratio of applicants and stimulus funds requested far exceeds the
number of awards and stimulus funds that will be disbursed. It is an understatement to
label it a competitive process. The Companies expect that its final application submitted
to the DOE for consideration for imited stimulus funds will be joined by over a thousand
other applications competing for the same resources. Such applications may come from a
wide range of stakeholders ranging from other investor owned utilities, to public
power/rural  cooperatives, energy efficiency consortiums, community action
organizations, or other research and development institutions. Given the fierce
competition expected for this unprecedented federal grant, the Companies thoughtfully
and purposely filed its proposed DOE Draft Stimulus Application under seal. The
document in its entirety will be reviewed and evaluated based on its form, layout,
substance, scope, stc. The Companies took great care to attach its entire DOE Draft
Stimulus Application under seal to avoid prematurely releasing the nature, form, style

> The Companies believe that its entire competitive

and content to competing parties.
DOE Draft Stimulus Application is confidential, and thus did not violate O.A.C. § 4901-

1-24(D)(1) by filing the entire document under seal.

2. Three unredacted copies of the allegedly confidential information shall be
filed under seal, along with a motion for protection of the information, with the
secretary of the commission, the chief of the docketing division, or the chief’s
designee, Each page of the allegedly confidential material filed under seal must be
marked as “confidential,” “proprietary,” or “trade secret.”

On July 1, 2009, pursuant to O.A.C. § 4901-1-24(D)(2), the Companies filed three
“unredacted” copies of its DOE Draft Stimulus Application under seal, as Exhibit 1 to its

Application, along with a motion for protection of the information, with the secretary of

> The Companies also filed blank forms under seal to demonstrate to the Commission that such forms
would be included in the Companies’ filing, but were not complete at the time of filing. The Companies
filed such pages under seal so not to disclose to competing parties the fact that such required pages were
not yet complete. OCC violated the Companies’ intent to keep such information confidential by disclosing
such facts in its Memo Contra.



the commission. Given that Exhibit 1 in its entirety is a confidential document, no
redacted version was filed. The docketing division denoted the document as confidential
document target and reported on the docket that confidential treatment had been

requested for the 107 page document.*

3. The motion for protection of allegedly confidential information shall be
accompanied by a memorandum in support setting forth the specific basis of the
motion, including a detailed discussion of the need for protection from disclosure,
and citations of any authorities relied upon. The motion and memorandum in
support shall be made part of the public record of the proceeding.

The Companies’ Motion for Protective Order was accompanied by a memorandum in
support which set forth the specific basis of the motion including a detailed discussion of

the need for protection from disclosure. Specifically, the Companies’ stated:

The Companies' Stimulus Application contains competitively-sensitive
information, the public disclosure of which could adversely affect the
Companies’ opportunity to be awarded stimulus funds given the highly
competitive process involved. Moreover, the Companies' Stimulus
Application contains confidential information pertaining to the
Companies' distribution infrastructure and system,

The Companies’ filed its Motion for Protective Order and Memorandum in

Support of Motion for Protective Order in the public record.

B. The Companies properly filed its DOE Draft Stimulus Application under
seal
OCC equates the Companies’ rough draft federal stimulus application to a regulatory
proceeding before the Commission whereby the Commission must evaluate the merits of
a companies’ filing to determine based on the evidence of record whether to grant its
petition. In such cases, to the extent appropriate, information must be available to the
public to provide such public with a meaningful opportunity to respond. The matter at
issue here is distinctly different and unique. In this particular case, the Companies

commutted to develop a proposal to pursue federal stimulus funds that may be available

* Although, the Companies placed the entire Exhibit 1 document in an envelope marked confidential, the
Companies inadvertently did not mark each of the 107 pages as confidential. Notwithstanding, the
docketing division, upon request by the Companies, filed the entire Exhibit 1 under seal, as confidential.



for smart grid investment.” Subsequently, the Commission directed the Companies to (i)
file a draft of its stimulus application; and (ii) meet with Commission staff to discuss the
draft stimulus application and incorporate any staff modifications to the Companies’ final
application to be filed at the DOE. The Companies® DOE Draft Stimulus Application
filed on July 1, 2009 constituted a rough draft work product which was neither ready for
public dissemination or for Commission consideration of its merits. The sole purpose of
the Companies’ July 1* filing, as explicitly stated in the Commission’s May 21* Entry,
was to provide Commission sfaff an opportunity to review and modify the Companies’
draft application before it was finalized and submitted to the DOE. The May 21* Entry
did not provide any other party the right to preview the Companies’ rough draft DOE
application. The Companies have not been afforded the opportunity to preview any other
companies’ draft DOE application. It would not be fair to require the Companies to make
public its proposed filing to the DOE before such time that the final application is filed
with DOE and all other such applications are made public by the DOE.® Moreover, the
confidential nature of the Companies’ proposed DOE application constitutes a “trade

secret” as such term is defined in Revised Code § 1333.61(D)

“Trade secret” means information, including the whole or any portion or
phase of any scientific or technical information, design, process,
procedure, formula, pattern, compilation, program, device, method,
technique, or improvement, or any business information or plans, financial
information, or listing of names, addresses, or telephone numbers, that
satisfies both of the following:

(1) Tt derives independent economic value, actual or potential, from not
being generally known to, and not being readily ascertainable by proper
means by, other persons who can obtain economic value from its

disclosure or use.

(2) It is the subject of efforts that are reasonable under the circumstances
to maintain its secrecy.

5 Companies’ Stipulation and Recommendation at p. 21,9 3.

% To the extent one application is made public before it is filed with DOE, all such applications should be
made public, so all parties are afforded the oppertunity to compare and contrast their respective application
and supplement their respective application based on information gained from another party’s proposed
application.



The Companies® DOE Draft Stimulus Application contains specific scientific and
technical information, as well as specific design, process, procedure, program, device,
method, technique, and system improvements (the “Confidential Information™).” As
stated in the Companies’ Request for Staff Review of Draft Stimulus Application, which
was filed publicly, “the purposes of the Companies’ smart grid project are the following:
assess changes necessary to both the operation and design of the Companies’ system to
accommodate smart grid technologies; document process steps to achieve transferability
to wider range of the Companies’ Ohio distribution systems; provide data to DOE to
strengthen the metrics associated with the transition to a smart grid system and smart-grid
technologies, and understand customer behavior and motivations in energy consumption
and their response to price signals® The Confidential Information in the Companies’
DOE Draft Stimulus Application derives independent economic value, from not being
generally known to, and not being readily ascertainable by proper means by, other parties
who can obtain economic value from its disclosure or use, in that other parties have been
challenged to file similar applications with the DOE and only a limited number of parties
will be awarded stimulus funding based on the contents of their respective application.
The DOE Draft Stimulus Application contains Confidential Information the disclosure of
which would compromise and diminish the Companies’ prospect of being awarded
stimulus funding. The Companies have worked diligently to ensure that the DOE Draft
Stimulus Application remain confidential, providing copies only to employees working
directly on the DOE Draft Stimulus Application, and ensuring that the DOE Draft
Stimulus Application is not disseminated externally.”

The non-disclosure of the information is not inconsistent with the purposes of
Title 49 of the Revised Code or any other provision of Ohio law. Therefore, given the
highly confidential nature of the information, the Companies urge the Commission to

deny OCC’s Memo Contra,

70CC’s statement that the Companies would like to conduct regulatory dealings in private (including when
the subject is federal stimulus funding paid by the American public} is counterproductive, unsubstantiated
and flat out false.

# Companies’ Request for Staff Review of Draft Stimulus Application at p.3.

? The Companies did provide OCC a copy of the DOE Draft Stimulus Application, subject to an executed
confidentiality agreement among the Companies and the OCC.



C. The Companies’ properly filed its Draft Stimulus Application in Case No.

09-835-EL-SSO.

OCC requests that the Commission issue an order directing the Companies to file
“their submissions regarding its smart grid development” in each of Case No. 07-646-EL-
UNC; Case No. 05-1500-EL-COJ; Case No. 07-551-EL-AIR; Case No. 07-552-EL-ATA;
Case No. 07-553-EL-AAM; Case No. 07-554-EL-UNC, and Case No. 08-9335-EL-SSO.
Such a filing in seven (7) dockets would only serve to confuse parties as to which case
the matter originated, create great redundancy in the dockets, and inefficiency and waste
in the number of copies served to the Commission’s docketing department. The
Companies’ respectfully request that all matters pertaining to its filing for stimulus funds
remain in Case No. 09-835-EL-SSO, or alternatively a separate docket be opened for the

matter.

INII. CONCLUSION

The Companics’ Motion for Protective Order was properly filed in accordance with
0.A.C. § 4901-1-24(D) and should be granted. Moreover, the filing of the Companies’
DOE Draft Stimulus Application arises from paragraph 26 of the Commission's Second
Opinion and Order in Case No. 08-935-EL-SSO, and thus the Companies’ July 1% filing
was properly limited to Case No. 08-935-EL-SSO. The OCC’s Memo Conira should be

denied.

Respectfully submitted,

Ebony L. M. //er /7%
Ebony L. Miller (077063) 4
Attorney
FirstEnergy Service Company
76 South Main Street
Akron, Ohio 44308
Phone: 330-384-5969
Fax: 330-384-3875
On behalf of Ohio Edison Company,
The Cleveland Electric Illuminating
Company and The Toledo Edison
Company
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Brickfield, Burchette, Ritis & Stone, P.C,
1025 Thomas Jefferson Street, N.W.

8th Floor, West Tower

Washington, D.C, 20007

E-Mail: dex@bbrslaw.com

Ohio Schools Council,
Glenn 8. Krassen

E. Brett Breitschwerdt
Bricker & Eckler LLP

1375 E. 9" St., Suite 1500
Cleveland, OH 44114
Email;zkrassen@@bricker.com
bbreitschwerdt@bricker.com

NOPEC

Glenn S. Krassen

E. Brett Breitschwerdt
Bricker & Eckler LLP

1375 E. 9" St., Suite 1500
Cleveland, OH 44114

Email: gkrassen@bricker.com
bhreitschwerdii@bricker.com

COSE

Sreve Millard

The Higbee Building

100 Public Square, Suite 201
Cieveland, OH 44113

smillard@cose.org

Wal-Mart Stores East LP and Sam’s Club
East, LP, Macy’s Inc.,, and BJ’s Wholesale
Club, Ine, {(Collectively, the {*Commercial
Group”)

Douglas M. Mancino

McDermott Will & Ewory LLP

2049 Century Park East

Suite 3800

Los Angeles, CA 90067-3218

Email; dinancinofZmwe.com

Grace C. Wung

McDermott Will & Emery, LLP
600 Thirteenth Street, N.W.
Washington, DC 20005

gwung @mwe Lom

American Wind Energy Association,

Wind on the Wires, Ohio Advanced Energy
Sally W. Bloomfield

Terrence O’Donnell

Bricker & Eckler LLP

100 South Third Street

Columbus, OH 43215-4291
sbloomfield@bricker.com

todonnell@bricker.com

Morgan Stanley Capital Group Inc.
Douglas M. Mancino

McDermott Will & Emory LLP

2049 Century Park East

Suite 3800

Los Angeles, CA 90067-3218

Email: dmancine@mwe.com

Gregory K. Lawrence

28 State Street

McDermott Will & Emory LLP
Boston, MA 02109

Email: glawrence(@mwe.com

Natural Resources Defense Couneil,
Henry W. Eckhart

50 West Broad Street, #2117
Columbus, Ohio 43215
henryeckhart@aol.com

The Sierra Club Ohio Chapter
Henry W. Eckhart

50 West Broad Street, #2117
Columbus, Ohio 43215
henryeckhart@agal.com

Duane Luckey

Stephen Reilly

Thotas McNamee

John Jones

William Wright

Assigtant Attorneys General
Public Utilities Commission of Ohio
180 E. Broad Street, 9™ Floor
Columbus, OH 43215
duane.luckey?puc.state.oh.us
thomas.mcnamee@puc.state.oh.us
stephen.reilly@puc.state.oh.us
john.jones@puc.state,oh.us

william wright@puc.state.oh.us
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Council of Smaller Enter prises
Eric D. Weldele

Tucker Ellis & West L.L.P,

1225 Huutington Center

41 South High Street

Columbus, OH 43215
Eric.weldele@@tuckerellis.com

American Electric Power
Marvin Resnik

Stephen Nourse

1 Riverside Plaza, 29" Floor
Columbus, OH 43215

Duke Energy Power

Rocco D’ Ascenzo

John Finnigan, Jr.

2500 Atrium IT

P.0O. Box 961

Cincinnati, OH 45201-0960

Ohio Home Builders Association
Thomas Froehle

Lisa McAlister

McNees, Wallace & Nurick LLC
21 East State Street, 17" Floor
Columbus, OH 43215
Imcalisterf@mwnemb.com

Dayton Power and Light
Judi Sobecki

1065 Woodman Drive
Dayton, OH 45432

Lacal 270, UWUA, AFL-CIO
Robert N. Fronek

4205 Chester Avenue
Cleveland, OH 44103

CURRENT Group LLC
Michael Dortch

Kravitz, Brown & Dortch, LLC
65 East State Street, Suite 200
Columbus, OH 423215
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