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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

 
In the Matter of the Complaint of AT&T Ohio, ) 
       ) 
  Complainant,     ) 
       ) Case No. 08-690-TP-CSS 
 v.      ) 

      ) 
       ) 
Global NAPs Ohio, Inc.,    ) 
       )           
  Respondent.    ) 
 

AT&T Ohio’s Motion To Compel 
 

Ohio Bell Telephone Company d/b/a AT&T Ohio (“AT&T Ohio”) hereby respectfully 

moves the Commission to compel Global NAPs Ohio, Inc. (“Global”) to produce copies of all 

responses to the subpoenas previously issued by the Commission upon Global’s application in 

this proceeding.  The Commission previously issued subpoenas to Sage Telecom, Global 

Crossing, NOS Communications, and Qwest, upon the application of Global.  Global has refused 

to provide AT&T Ohio with copies of the responses to the subpoenas, and AT&T Ohio thus 

requests that the Commission compel Global to share the responses. 

Background 

As the Commission is aware, one issue in this proceeding concerns the nature of the 

traffic Global delivers to AT&T Ohio.  In particular, Global contends the traffic is Voice over 

Internet Protocol (“VoIP”) or other “enhanced” traffic.  In response to AT&T Ohio’s submission 

of testimony demonstrating that at least a significant portion of Global’s traffic is ordinary traffic 

originating on the public switched telephone network of AT&T incumbent local exchange 

carriers, Global requested that the Commission delay the hearing and permit Global to engage in 

certain additional discovery.  Global’s request was granted. 
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On February 26, 2009, Global requested that the Commission issue the four subpoenas, 

asserting that the four subpoenaed persons “allegedly handle a large number of calls” that were 

eventually delivered by Global to AT&T Ohio, and the subpoenaed information was necessary to 

determine, among other things, “what type of traffic these calls were or became.”  Global Motion 

to Issue Subpoenas at p.4.  The Attorney Examiner issued the subpoenas on February 26, 2009. 

A revised subpoena was subsequently issued to Qwest to clarify the identity of the subpoenaed 

person. 

On May 27, 2009, AT&T Ohio and Global entered into a Protective Agreement to protect 

the confidentiality of information exchanged by the parties.  The next day, counsel for AT&T 

Ohio wrote to Global’s counsel requesting “a copy of the information that you have received 

from all of the subpoenas.”  Attachment 1 hereto (5/28/09 email from M. Fenlon to M. Yurick).   

Global, however, has refused to provide AT&T Ohio with copies of the responses to the 

subpoenas.  At the same time, Global has indicated that it intends to rely upon information 

produced in response to at least two of the subpoenas, to Sage Telecom and Qwest, in the 

supplemental testimony it will file shortly. 

Argument 

The Commission should compel Global to provide AT&T Ohio with copies of all 

responses, including correspondence, documents, and other information, to the subpoenas issued 

by the Commission.  As a matter of routine practice, parties are generally entitled to obtain upon 

request copies of responses to subpoenas issued on behalf of another party.  Such a practice 

makes eminent sense, because Global can claim no exclusive right to the information yielded by 

a subpoena – after all, the subpoenas are issued by the Commission, not Global.  See Ohio 

Admin. Code § 4901-1-25(A). 
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In any event, Global is obligated to produce the information it has obtained from the 

subpoenas pursuant to AT&T Ohio’s prior discovery responses.  Ohio Admin. Code § 4901-1-

16(D)(5) provides that discovery responses must be supplemented when “[r]equests for the 

supplementation of responses are submitted prior to the commencement of the hearing.”  AT&T 

Ohio has requested that Global produce the subpoena responses as a supplementation of its prior 

discovery responses, to which the subpoenaed information is plainly responsive. 

For example, in its July 14, 2008 Answer to paragraph 7 of the Complaint, Global stated: 

As to the allegations set forth in paragraph 7 of the Complaint, Global 
Ohio admits that it has delivered Voice over Internet Protocol (“VoIP”) or 
Internet Telephony traffic (as the term is used in Section 16.9 of the 
Reciprocal Compensation Appendix to the Interconnection Agreement) to 
AT&T for completion to AT&T Ohio’s customers . . . .  

In its July 25, 2008 discovery requests to Global, AT&T Ohio thus asked: 

AT&T Ohio Request 1-27: 

Please identify all facts and produce all documents upon which Global 
Ohio relies for its “admission” that “it has delivered Voice over Internet 
Protocol (‘VoIP’) or Internet Telephony traffic (as the term is used in 
Section 16.9 of the Reciprocal Compensation Appendix to the 
Interconnection Agreement) to AT&T for completion to AT&T Ohio’s 
customers.” 

In response, Global replied: 

Upon execution of a confidentiality agreement between the parties, 
contracts with and for customers providing traffic for exchange out-bound 
to AT&T in Ohio, and to the extent they exist, other responsive documents 
will be provided. 

See Attachment 2 hereto (Global’s Discovery Responses). 

The parties subsequently executed a confidentiality agreement, yet Global has not 

produced additional documents.  To the extent Global intends to rely on the subpoena responses 

to support its assertion that its traffic is VoIP or Internet Telephony – and according to Global it 
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does intend to rely upon the subpoena responses – that information must be provided as a 

supplement to its initial response to Request 1-27. 

In addition, in Request 1-32, AT&T Ohio asked Global for all facts and all documents 

upon which Global relies for the assertion in its Answer that AT&T Ohio’s complaint failed to 

state a claim for which relief could be granted.  Global responded, inter alia: 

AT&T Ohio's Complaint fails to state a claim upon which relief [sic] 
because inter alia, Global does not carry local or intraLATA toll traffic, it 
restricts the exchange of traffic in Ohio to Internet traffic that is 
jurisdictionally interstate, i.e., in-bound Internet Service Provider traffic 
and out-bound Enhanced Service Provider traffic. 

See Attachment 2 hereto (Global’s Discovery Responses). 

Again, to the extent Global intends to rely on the subpoena responses in support of its 

position that its traffic is not local or intraLATA toll traffic, and is Enhanced Service Provider 

traffic, Global must produce the responses as a supplement to its prior response.  See also Att. 2, 

Global’s Response to Request 1-26 (“Global NAPs Ohio, Inc. carries neither local nor 

intraLATA toll traffic.  It restricts the exchange of traffic in Ohio to Internet traffic,” including 

“out-bound Enhanced Service Provider traffic”). 

Finally, even if Global were not already obligated to produce the subpoena responses to 

AT&T Ohio, the Commission should now obligate Global to produce the responses.  Just six 

days before the hearings scheduled for January 28, 2009, Global requested that the Commission 

postpone the hearings and permit Global to engage in additional discovery.  The Commission 

granted Global’s request, and subsequently issued the four subpoenas upon Global’s application.  

As a matter of fairness, even if discovery has been closed as to AT&T Ohio and was reopened 

only for Global (as Global is likely to contend in response to this motion), the Commission 

should reopen discovery to permit AT&T Ohio to propound its single document request – that 

Global provide copies of everything it received in response to the four subpoenas (including the 
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revised subpoena to Qwest).  The requested material, including material that Global chooses not 

to use, is potentially relevant, as it may tend to disprove Global’s position.  See Ohio Evid. R. 

401 (“‘Relevant evidence’ means evidence having any tendency to make the existence of any 

fact that is of consequence to the determination of the action more probable or less probable than 

it would be without the evidence.”).  Moreover, this request merely involves copying materials 

that Global and/or its counsel already have at hand, and thus cannot burden Global or delay this 

proceeding in any way.1  

Conclusion 

For the reasons explained above, the Commission should compel Global to produce all 

responses, including correspondence, documents, and other information, it has received to the 

subpoenas issued by the Commission in this matter. 

Respectfully submitted, 
 
AT&T OHIO 
 
 
By: /s/ Mary Ryan Fenlon 
 
Mary Ryan Fenlon 
AT&T 
150 E. Gay St., Rm. 4-A 
Columbus, Ohio 43215 
(614) 223-3302 
 
Christian F. Binnig 
Hans J. Germann 
Mayer Brown LLP 
71 S. Wacker Drive 
Chicago, IL 60606 
(312) 782-0600 
 
Attorneys for AT&T Ohio 

                                                 
1 AT&T Ohio is, of course, willing to treat the materials as confidential under the Protective 
Agreement to the extent they have been designated as such.  
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CERTIFICATE OF SERVICE 

I hereby certify that this Motion was served upon the filing by electronic service 
and First Class postage prepaid service the 10th day of July 2009. 

 
Mark S. Yurick, Esq.  
Counsel of Record 
E-Mail: myurick@cwslaw.com 
Direct Dial: (614)334-7197 
Matthew S. White, Esq. 
E-Mail: mwhite@cwslaw.com 
Direct Dial: (614)334-6172 
Chester, Willcox & Saxbe LLP 
65 East State Street, Suite 1000 
Columbus, Ohio 43215-4213 
(614) 221-4000 (Main Number) 
(614) 221-4012 (Facsimile) 
 
 
Harry M. Davidow 
E-Mail: hmdavidowl@gmaiLcom 
Direct Dial: (212) 865-7488 
685 West End Avenue 
Apartment 40 
New York, NY 10025 
 
        /s/ Mary Ryan Fenlon 
 
        Mary Ryan Fenlon 
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