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In the Matter ofthe Application of 
Duke Energy Ohio for an 
Increase in Electric Distribution Rates 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

CaseNo. 08-709-EL-AIR 

In the Matter of the Application of 
Duke Energy Ohio for Tariff 
Approval 

In the Matter ofthe Application of 
Duke Energy Ohio for Approval 
to Change Accounting Methods 

CaseNo.08-710-EL-ATA 

CaseNo. 08-711-EL-AAM 
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DUKE ENERGY OHIO'S 
MOTION TO STRIKE AND MOTION INLIMINEIO LIMIT CROSS EXAMINATION 

OF DUKE ENERGY OHIO'S WITNESS 

Duke Energy Ohio hereby moves this honorable Commission to limit the impendmg 

cross examination ofthe unreasonable list witnesses identified by intervenor Mr. Albert Lane in 

his June 3, 2009 filing and Strike the same from the record. According to the Entry filed on May 

29, 2009 the cross examination of the Duke Energy Ohio witness is to be limited to the subject 

matter ofthe Schedule A-1, which was filed on May 8, 2009 and which is also the subject matter 

ofthe letter filed on behalf of Commission Staff on May 29, 2009. 

Mr. Lane has filed his request for a hearing as per the Attorney Examiner's June 3, 2009 

Entry. Accordingly, Duke Energy will present an expert witness for Mr. Lane's cross-

examination, and pre-file direct testimony to support both the Schedule A-1 and the Staffs May 

29, 2009 Clarifying Letter (Clarifying Letter). However, the witness list included in Mr. Lane's 

June 3, 2009 filing is contrary to the Attomey Examiners' June 3, 2009 Entry* overbroad, is 

clearly designed to cause further delay and harassment to all parties. Mr. Lane's filing, including 

279233 
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this overbroad list of witnesses he wishes to cross-examme, shows Mr. Lane's intent to seek 

infomiation beyond the scope ofthe Schedule A-1 and the Clarifying Letter. 

For these reasons as well as those set forth in the attached Memorandum in Support the 

Commission should strike Mr. Lane's list of witnesses and deny his request that all persons be 

made available for his cross examination. Cross examination must be limited and respectfully 

requests that the Attomey Examiner so order. 

Respectfully submittedj 

Amj*B. SpiJler 
Associate General Counsel 
Elizabeth H. Watts 
Assistant General Counsel 
Rocco O. D'Ascenzo 
Senior Counsel 
Duke Energy Busmess Services, Inc. 
139 Fourth Street, 25Atrium II 
P. 0. Box 960 
Cincinnati, Ohio 45202-0960 
(513)419-1810 

MEMORANDUM IN SUPPORT 

FACTS: 

Duke Energy Ohio respectfully requests that the Public Utilities Commission of Ohio 

(Commission) grant its motion to strike and in limine to Ihnit the cross examination of the 

witness called by intervenor Mr. Albert Lane. 

The Application for this case was filed on July 25, 2008, seeking an apjnroval of an 

increase in electric distribution mtes. Following extensive discovery by all forties, including 

Commission Staff and the Office ofthe Ohio Consumers' Counsel, the filing of expert witness 
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testimony, and weeks of negotiations, A Stipulation and Recommendation (Stipulation) was 

submitted on March 31, 2009 resolving all issues in the case. All Parties, representing all 

customer classes, except Mr. Lane and twTelecom, Inc. agreed to that Stipulation. 

On May 8, 2009, Duke Energy Ohio, with tiie support of all parties to the Stipulation, 

filed a motion for admission of a Schedule A-1 that had been omitted from the Stipulation. Mr. 

Lane filed an objection to that admission. On May 29, the Staff of the Commission filed its 

Clarifying Letter regarding the Schedule A-1. Thereafter, the Commission provided that any 

Party that wished to cross-examine a witness on the subject ofthe Schedule A-1 shoidd file such 

a request by June 4, 2009. Thereafter, Mr. Lane filed correspondence requesting to extend the 

June 4, 2009 deadline. On June 2, 2009, Duke Energy Ohio filed a memorandum contra Mr. 

Lane's correspondence noting that Mr. Lane's correspondence was without merit. On June 3, 

2009, the Attorney Examiner ordered that the deadline for requesting a hearing would remain on 

June 4, 2009 but that a subsequent hearing would be held on June 17, 2009. The Jime 3, 2009 

Entry further clarified that if a hearing is held, at least one Stipulating Party shall make available 

at least one witness to testify in support of Schedule A-l and Clarifying Letter, and subject to 

cross examination, 

ARGUMENT: 

The June 3, 2009 Entry explicitly limits the subject of cross-examination to the Schedule 

A-1 and the Clarifying Letter. On June 4, 2009, Mr. Lane filed correspondence that indicates his 

desire to proceed with the Jxme 17, 2009 hearing. However, his correspondence does much more. 

Mr. Lane's correspondence states his continued desire to have a 3"* party auditor examine 

Company accounting records going back more than a decade and identifies a total of twenty-one 

names (20 actual individuals) that he wishes to cross examine. Clearly, Mr. Lane's 
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conrespondence indicates his desire to cause further delays in this proceedmg, ignore the Attomey 

Examiner's June 3, 2009 Entry, examine issues he already had an opportunity to inquire into, and 

otherwise reach beyond the mtended scope of the June 17, 2009 proceeding. Mr. Lane's list of 

witnesses however, is overbroad, unduly burdensome, and is intended to cause further delay and 

harassment. Mr. Lane, like all Intervening Parties, had the opportunity to cross examine any ofthe 

Company's witnesses regarding its Application in this proceeding during the March 31, 2009 

evidentiary hearing. He chose not to do so. Mr. Lane, specifically, was given a second opportunity 

to request a second hearing and cross examuie witnesses, this time regarding the reasonableness of 

the Stipulation and Recommendation. Again, he chose not to do so. Now, Mr. Lane has a third 

opportunity to present his case. Nonetheless, despite the strong the interest in due process, Mr. 

Lane should not be permitted to abuse the process. His apparent intent to now hold a full 

evidentiary hearing should not be permitted. 

Ofthe twenty mdividuals' identified by Mr. Lane for cross-examination, eight are Hsted as 

"Duke Energy of Ohio." Mr. Lane's list is not only imreasonable but borders harassment. One 

witness did not even submit testimony in the proceeding.^ Two ofthe witnesses submitted direct 

testimony supporting the Company's SmartGrid proposal, which has already been approved in 

•J 

another case and therefore, is no longer an issue in the distribution rate case. One witness is a 

retained outside consultant who is out ofthe country.'* Moreover, the nine individuals identified as 

"PUCO Witnesses" were involved m the review of the Company's AppUcation and the 

development of the Staffs Report. Mr. Lane's request to cross-examme these witnesses clearly 

^ Mr. Lane identified the name Todd W. Arnold twice. 
^ At the time ofthe filing of this case, Sandra P. Meyer was the president and submitted testimony. Julie Janson is 
now the President of Duke Energy Ohio. 
^ Todd W. Arnold and Richard G. Stevie also submitted testimony siq>porting the Company's SmartGrid initiative in 
Case No. 08-920-EL-SSO et al, Duke Energy Ohio Electric Security Plan Case (ESP). The Commission approved 
this initiative on December 17,2008 in the ESP. 
'' Dr. Roger A. Morin. 
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shows his intent to go beyond the scope of Attomey Examiner's June 3 2009 Entry and mqubre 

into issues other than the Schedule A-1 and Clarifying Letter. Accordingly, Mr. Lane's request for 

witnesses should be denied and the witness list should be stricken from the record. 

Consistent with the June 3, 2009 Entry, Duke Energy Ohio will provide an expert witness 

to support both the A-1 Schedule and die Clarifying Letter. Duke Energy Ohio will pre-file the 

testimony at least two days before the hearing and make such witness available for cross-

examination on June 17, 2009. In light ofthe nature of Mr. Lane's correspondence docketed on 

June 4, requesting a hearing, Duke Energy Ohio submits that it will be necessary to very clearly 

limit the scope of Mr. Lane's cross examination to that which was set forth in the June 3, 2009 

Entry, i.e. the Schedule A-1 and Clarifying Letter only, 

Duke Energy Ohio submits that this motion is necessary in order to ensure that Mr. Lane 

fully understands and adheres to the requirements of the hearing. It is anticipated that Mr. Lane 

will seek to inquire into areas not relevant to this proceeding. Such inquires should not be 

permitted. Mr. Lane has had ample opportunity to participate in this case. Mr. Lane did not 

offer any expert testhnony, did not attend any of the settlement discussions that resulted m the 

aforementioned Stipulation and Recommendation, and did not submit any evidence, including 

cross-examination of witnesses, into the record at the March 31, 2009 evidentiary hearing. In 

fact, Mr, Lane chose not to even attend the publicly noticed evidentiary hearing. Now, having 

forgone any participation on the bulk of the issues in this case, Mr. Lane is unnecessarily 

delaying the proceeding and abusing his status as an intervenor merely to harass Duke Energy 

Ohio. 

Mr. Lane should be required to comply with the Attorney Examiner's Entry filed on May 

29, 2009, like the other Parties to the case. Mr. Lane must be limited only to asking questions 
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directiy relevant to the Schedule A-1 and Clarifymg Letter and cross examining the witness(es) 

who file direct testimony in support of those limited issues. And as noted in Duke Energy 

Ohio's memorandum contm correspondence of Mr. Lane, Mr. Lane should be required to verify 

that he will actually appear at the Commission's offices on June 17, 209, Otherwise, such delay 

will be unjustified and administratively burdensome to all the Parties that have fully participated 

in this case since its inception. 

WHEREFORE, Duke Energy Ohio respectfully requests that the Commission, pursuant 

to O.A.C. 490l-l-24(A), grant its Motion to Strike and In Limme to Limit the Cross 

Examination of Witnesses. 

Respectfully submitted, 

K m ^ . Spaier 
Associate General Counsel 
Elizabeth H. Watts 
Assistant General Counsel 
Rocco 0. D'Ascenzo 
Senior Counsel 
Duke Energy Business Services, Inc. 
139 Fourth Street, 25Atrium II 
P. O. Box 960 
Cincinnati, Ohio 45202-0960 
(513)419-1810 
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CERTIFICATE OF SERVICE 

I certify that a copy ofthe foregoing was served via ordinary mail, overnight delivery or 

electronic delivery on the followuig parties this ^ T I \ day of Jime, 2009. 

EfizaWth H. Watts 

Ohio Consumers* Counsel 
Ann M, Hotz, Counsel of Record 
l o w Broad Street 
Suite 1800 
Columbus, OH 43215-3420 

Boehm, Kurtz & Lowry 
David Boehm/ Michael Kurtz 
36 East 7th Street 
URS Building 
Suite 1510 
Cincinnati, OH 45202-4454 

Chester, Willcox & Saxbe LLP 
John W. Bentine/ Mark Yurick 
65 E State Street 
Suite 1000 
Columbus, OH 43215-4216 

Bricker & Eckler, LLP 
Thomas O'Brien 
100 S. Third Street 
Columbus, OH 43215-4236 

Ohio Partners for Affordable Energy 
David Rinebolt^ Colleen Mooney 
231 West Lima Street 
Findaly, OH 45840-3033 

Albert Lane 
7200 Fak Oaks Dr. 
Cincinnati, OH 45237 

tw telecom of ohio LLC 
Pamela Sherwood 
4625 W. 8* Street, Suite 500 
Indianapolis, IN 46268 

Greater Cincinnati Health Council 
DouglasE. Hart 
441 Vine Street 
Suite 4192 
Cincinnati, OH 45202-2852 

Vorys, Sater, Seymour & Pease 
Steven M. Howard/ Gardner F. Gillespie 
52 E Gay Street 
P.O. Box 1008 
Columbus, OH 43215-3108 

Stephen Reilly 
Attomey General's Office 
180 East Broad Street 
9* Floor 
Columbus, OH 43215-3707 

People Working Cooperatively, Inc. 
Mary W. Christensen, Esq. 
100 E. Campus View Blvd. 
Columbus, OH 43235-4679 


