BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Buckeye
Telesystem, Inc. for a Waiver of Certain ) Case No. 09-370-TP-WVR
Minimum Telephone Service Standards a9
Set Forth in Chapter 4901:1-5, Ohio )
Administrative Code. )

MOTION TO INTERVENE

AND

MEMORANDUM CONTRA BUCKEYE TELESYSTEM'S MOTION FOR A
WAIVER TO CEASE PROVIDING FOR AUTOMATIC DISTRIBUTIO N OF
WHITE PAGES DIRECTORIES TO CONSUMERS IN VERIZON'S A ND
EMBARQ’'S SERVICE TERRITORIES
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (*OCC’9vas to intervene in this
case where Buckeye Telesystem, Inc. (“Buckeye”ppses to cease the longstanding
automatic distribution of residential white pag@gctories to consumers, as required by
Ohio Adm. Code 4901:1-5-03(B)(1) (“Rule 3(B)(1}")OCC is filing on behalf of
residential consumers. The reasons the PubligieilCommission of Ohio
(“Commission” or “PUCQ”) should grant OCC’s Motida Intervene are set forth in the
attached Memorandum in Support.

OCC also files a Memorandum Contra Buckeye’s waigquest concerning the
Verizon and Embarq service territories. Buckeyeksea “blanket me too” waiver of
Rule 3(B)(1) regarding distribution of residentighite pages directories to its customers

who reside in Verizon’s and Embarq’s service teri@s, even though, as Buckeye

! See Application (April 30, 2009) (“Application”t 2-3. OCC seeks intervention pursuant to R.C.
Chapter 4911, R.C. 4903.221 and Ohio Adm. Code 4901.



acknowledges, neither Verizon nor Embarq has soagbéen granted a waiver of Rule
3(B)(1)? As discussed herein, the “blanket me too” wasarght by Buckeye is
contrary to prior Commission rulings and is nothe public interest. Buckeye also has
not shown good cause for a waiver of Rule 3(B)(Ijoerning its customers who reside
in Verizon’s and Embarq’s service territories. Ta&mmission should deny that portion
of Buckeye’s waiver request.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

/sl Terry L. Etter

Terry L. Etter, Counsel of Record
David C. Bergmann

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-8574

etter@occ.state.oh.us
bergmann@occ.state.oh.us

21d. at 3.



BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Buckeye
Telesystem, Inc. for a Waiver of Certain ) Case No. 09-370-TP-WVR
Minimum Telephone Service Standards a9
Set Forth in Chapter 4901:1-5, Ohio )
Administrative Code. )

MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE
AND
MEMORANDUM CONTRA BUCKEYE’'S WAIVER REQUEST FOR THE
VERIZON AND EMBARQ SERVICE TERRITORIES

INTRODUCTION

On April 30, 2009, Buckeye filed with the PUCO appAication for a waiver of
Rule 3(B)(1). Buckeye bases its Application on A& T Ohio Order? which
authorized AT&T Ohio to cease the longstandingritistion of residential white pages
directories to consumers and, instead to maketdimgemformation available, without
charge, on its websife.Under the AT&T Ohio Order, consumers in AT&T Osio
service territory who want a printed residentiait@lpages directory will need to contact
AT&T Ohio and ask that a directory be delivereditem® Buckeye stated that, under an

interconnection agreement with AT&T Ohio, it reliesclusively on AT&T Ohio to

3 Application at 3.

* In the Matter of the Application of AT&T Ohio faNaiver of Certain Minimum Telephone Service
Standards Pursuant to Chapter 4901:1-5, Ohio Adinative Code, Case No. 09-42-TP-WVR, Finding
and Order (February 11, 2009) (“AT&T Ohio Ordert)ga

®|d. at 7. AT&T Ohio will continue distribution dfusiness white pages listings in its yellow pages
directory. See id. at 3.



deliver white pages directories to Buckeye’s cugimwho reside in AT&T Ohio’s
service territory. Thus, Buckeye asserts, it cannot comply with FRGB) (1)’

Buckeye also seeks a “blanket me too” waiver “ia ¢lvent that Verizon North
and/or Embarq subsequently seek such a wafvetithough Buckeye recognizes that
“neither of these two incumbent local exchangeieesthave [sic] sought a waiver” of
Rule 3(B)(1), Buckeye nevertheless asserts thahitadtrative convenience will be
served by the Commission’s grant of Buckeye’s regjtar a ‘blanket Me Too’ waiver at
this time.”® For the reasons discussed herein, OCC opposé®ris “blanket me too”

waiver request.

Il. MOTION TO INTERVENE

R.C. 4903.221 provides, in part, that any persond'wmay be adversely affected”
by a PUCO proceeding is entitled to seek intergenith that proceeding. The interest of
Ohio’s residential consumers may be adversely td#teby this case, especially if the
consumers are unrepresented in a proceeding that \give Buckeye the authority to
cease automatically providing printed residentibite/pages directories. Thus, the

PUCO'’s decision regarding Buckeye’s waiver requesy affect the interests of

® Application at 2.

"I1d. The PUCO has approved “me too” waivers fanpetitive local exchange carriers (“CLECS”)
affecting their operations in AT&T Ohio’s servigartitory only. Case Nos. 09-156-TP-WV®&,al, Entry
(April 15, 2009) (“CLEC Entry”). OCC opposed AT&Dhio’s and the CLECs’ waiver requests because,
among other things, the transition away from pdrdéectories is premature for Ohioans who, for
example, lack Internet access, and customers wamilde adequately notified regarding the need to
contact AT&T Ohio to request a residential whitg@adirectory. The PUCO rejected OCC'’s arguments
in the AT&T Ohio Order, the CLEC Entry and on retieg of the AT&T Ohio Order. The PUCO
evidently has set its — and Ohio’s — course orighge. Thus, OCC does not challenge Buckeye’s “me
too” waiver of Rule 3(B)(1) regarding the distrilmrt of residential white pages directories to Byeke
customers who reside in AT&T Ohio’s service temyto OCC focuses specifically on Buckeye’s waiver
request regarding the distribution of residentihltespages directories to Buckeye’s customers ekale

in Verizon's and Embarq’s service territories.

8 Application at 3.

°1d.



residential customers. Thus, OCC satisfies tlemeht of the intervention standard in
R.C. 4903.221.

R.C. 4903.221(B) requires the Commission to comglukefollowing criteria in
ruling on motions to intervene:

(1) The nature and extent of the prospective veteor's interest;

(2) The legal position advanced by the prospedtitervenor and its
probable relation to the merits of the case;

(3) Whether the intervention by the prospectitemenor will unduly
prolong or delay the proceeding; and

(4) Whether the prospective intervenor will sigeahtly contribute to
the full development and equitable resolution ef filactual issues.

First, the nature and extent of OCC'’s interesemesenting residential
consumers in order to ensure that they receivibalprotections of the Minimum
Telephone Service Standards (“MTSS”), includingwigard to the availability of the
white pages directory. This interest is differotm any other party’s interest and
especially different from Buckeye’s, whose advocacyudes its own financial interest.

Second, OCC'’s advocacy for consumers will includeaacing the position that
consumers should have adequate access to allftiimation found in white pages
directories. OCC's position is therefore directyated to the merits of this case that is
pending before the PUCO, the authority with regarkatontrol of public utilities’ rates
and service quality in Ohio.

Third, OCC'’s intervention will not unduly prolong delay the proceeding.
OCC, with its longstanding expertise and experiand@UCO proceedings, will duly

allow for the efficient processing of the case witimsideration of the public interest.



Fourth, OCC'’s intervention will significantly cortiute to the full development
and equitable resolution of the factual issues.COl obtain and develop information
that the PUCO should consider to equitably anduiytlecide the case in the public
interest.

OCC also satisfies the intervention criteria in @®o Administrative Code
(which are subordinate to the criteria that OC@s8as in the Ohio Revised Code). To
intervene, a party should have a “real and subistanterest” according to Ohio Adm.
Code 4901-1-11(A)(2). As the residential utilignsumer advocate, OCC has a very real
and substantial interest in this case where Buckegeeking the ability to alter the
means by which consumers obtain the informatiohttteeCommission requires to be
contained in white pages directories.

In addition, OCC meets the criteria of Ohio Adm.déat901-1-11(B)(1)-(4).
These criteria mirror the statutory criteria in R4903.221(B) that OCC already has
addressed and that OCC satisfies.

Ohio Adm. Code 4901-1-11(B)(5) states that the Cassion shall consider the
“extent to which the person’s interest is represeifty existing parties.” While OCC
does not concede the lawfulness of this criter@@C satisfies this criterion in that it
uniquely has been designated as the state repag@iserdf the interests of Ohio’s
residential utility consumers. That interest iedtent from, and not represented by, any
other entity in Ohio.

Moreover, the Supreme Court of Ohio confirmed OQdggjht to intervene in
PUCO proceedings, in ruling on an appeal in whi€@OXlaimed the PUCO erred by

denying its intervention. The Court found that H@CO abused its discretion in denying



OCC's intervention and that OCC should have beantgd intervention® Further, OCC
was granted intervention in the AT&T Ohio white paglirectory cas¥,which served as

the catalyst for this proceeding, and in the CLE®‘t00” waiver cases.

.  MEMORANDUM CONTRA

A. The Applicable Law and Standard of Review for MTSS Waivers

Rule 3(B) requires LECs to annually supply theistomers with directory
information through one of the following means:

(1) A printed directory(ies) that must includeaaninimum, all
published telephone numbers in current use witenlt EC local
calling area. Upon a customer’s request, each &l provide, free
of charge, an applicable directory(ies) for allleeieges which are
within the ILEC local calling area, including anyobanges that are
within the local calling area as a result of exeshdrea service. The
printed directory shall be provided free of chailgeustomers. LECs
may give customers the option to request an eleictdirectory,
where available, in lieu of a printed directoryf Buhey make this
option available, LECs must, in this instance, pfevthe electronic
directory at no charge.

(2) Free directory assistance for all publishedgkbne numbers in
current use within the ILEC local calling area. abidition, the LEC
shall include on its web site the printed inforraatrequired by
paragraph (C) of rule 4901:1-5-03 of the Adminigb@Code. An
annual notice shall also inform customers thaliem of a printed
directory, they will be provided free directory is$ance for all
telephone numbers in current use within their leadling area.

Under Ohio Adm. Code 4901:1-5-02(B)(1) (“Rule 2(B){, the Commission may waive

these requirements “[flor good cause shown....”

12 See Ohio Consumers’ Counsel v. Pub. Util. Comihl Ohio St.3d 384, 2006-Ohio-5853, 11 13-20
(20086).

'L AT&T Ohio Order at 4.

12 CLEC Entry at 4. OCC was also granted interventiothe Rule 3(B)(1) waiver case brought by
Cincinnati Bell. In the Matter of the Applicatiai Cincinnati Bell Telephone Company LLC for a Weaiv
of Certain Minimum Telephone Service Standards tansto Chapter 4901:1-5, Ohio Administrative
Code, Case No. 08-1197-TP-WVR, Finding and Ordanydry 7, 2009) at 5. The term “ILEC” refers to
an incumbent local exchange carrier.



B. Buckeye’s Request for a “Me Too” Waiver Regardig Distribution of
Residential White Pages Directories to Its CustomerWho Reside in
Verizon’s and Embarq’s Service Territories Is Contrary to Prior
Commission Rulings.

In addition to the waiver of Rule 3(B)(1) regarditgcustomers who reside in
AT&T Ohio’s service territory, Buckeye also seeksaver of the obligation to
distribute residential white pages directoriessaustomers who reside in Verizon’s and
Embarq’s service territory. Buckeye does not clthat Verizon and Embarqg have such
a waiver; indeed, Buckeye recognizes that “neitfiehese two incumbent local
exchange carriers have [sic] sought a waiver” deR(B)(1)*® Instead, Buckeye seeks
what it calls a “blanket me too” waiver based oa there possibility that Verizon and/or
Embarg may subsequently, at some unspecified tirtieei future, seek such a waiver.

Insofar as the waiver request pertains to Buckegi@ssomers who reside in
Verizon’s and Embarq’s service territory, howeube request is not a “me too” waiver.
A “me too” waiver cannot be based on some poséilbilege waiver. As the Commission
has determined, “A ‘me-too’ [waiver] request is dresedsolely on circumstances which
have already been foundo be sufficient for the grant of the waiver ipror case.*

The PUCO has refused to grant “me too” waiver retpithat are based on mere
speculation. In a certification case involving thace over Internet Protocol (“VolP”)
service of Time Warner Communications Informatian&es (“TWCIS”), TWCIS had

sought waivers of several MTSS requirements asgbais application for authority to

13 Application at 3.

1d. at 3.

'3 n the Matter of the Commission Investigation ittie Implementation of Sections 4927.01 Through
4927.05, Revised Code as They Relate to Compefitdecommunications Services, Case No. 89-563-TP-
COl, Entry on Rehearing (December 22, 1993) antpfesis added).

6



provide local servicé® Although the PUCO specifically authorized TWCtSprovide,
pending resolution of jurisdictional issues, “IPsbd voice services in the manner set
forth in the company’s applicatiori”the PUCO left open the issue regarding the waiver
requests. The PUCO stated: “As to the concersedddy the intervenors regarding the
MTSS waivers, the Commission intends to addressetbhencerns industry-wide in a
thorough manner and on a more permanent basis&igéeneric VolP proceedird.

Subsequently, SBC Ohio (now, AT&T Ohio) filed a “no®” waiver request,
seeking the same waivers that the Commission abtgmsanted TWCIS? SBC Ohio
assumed that the Commission had granted the waiva/CIS?° In addition, the Ohio
Telecom Association (“OTA”), in an application feghearing of the TWCIS decision,
suggested that any ILEC that competed with TWCI&khreceive the same waivers
that had supposedly been granted to TWEIS.

The Commission, however, denied as premature tleetboi’ waivers sought by
SBC Ohio and OTA. The Commission stated: “Becawgseaiver has yet been granted
to TWCIS, there is no basis for granting, to SBGadddr any other telephone company, a
me-too waiver premised on any alleged waiver thCTS has never received®”

The Commission should make the same determinagon hAs Buckeye

acknowledged, neither Verizon nor Embarg has beanted, or even has sought, a

18 See In the Matter of the Application of Time War@able Information Services (Ohio), LLC to Offer
Local and Interexchange Voice Services, Case N@2A2)-TP-ACE, Request for Waivers (November 5,
2003).

" Case No. 03-2229, Entry (December 17, 2003) at 3.

¥1d. at 4.

%1n the Matter of the Amendment of the Minimum THene Service Standards as Set Forth in Chapter
4901:1-5 of the Ohio Administrative Code, Case 0®1265-TP-ORD, SBC Ohio’s Request for Waiver
(January 16, 2004).

“'See id. at 2.

2L Case No. 03-2229, OTA's Application for Rehearfdgnuary 16, 2004) at 5.

22 Case No. 03-2229, Entry on Rehearing (Februar@a4) at 6.
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waiver of Rule 3(B)(1). Thus, there is no basisBackeye’s “me too” waiver of Rule
3(B)(1) regarding delivery of residential white pago its customers who reside in
Verizon’s and Embarq’s service territories. Then@assion should deny Buckeye’s
“blanket me too” waiver request.
C. Buckeye Has Not Shown Good Cause for a Waiver Barding
Distribution of Residential White Pages Directoriedo Its Customers Who

Reside in Verizon’s And Embarq’s Service Territories, and Such a
Waiver Is Not in the Public Interest.

Buckeye has also failed to show “good cause,” uRige 2(B)(1), for a waiver
of Rule 3(B)(1) concerning its customers who resmd€erizon’s and Embarq’s service
territories. In defending its “blanket me too” wer request, Buckeye asserted that
“administrative convenience will be served by thentnission’s grant of Buckeye’s
request for a ‘blanket Me Too’ waiver at this tififé. This appears to be a “good cause”
argument. Nevertheless, Buckeye is wrong foragtlavo reasons.

First, Buckeye’s assertion is conditioned on thenpse that any waiver of Rule
3(B)(1) that the Commission might grant Verizon /andEmbarq at some point in the
future would be similar to the waiver granted AT&Hhio* If, however, Verizon and/or
Embarq should receive a waiver containing condgitivat are “significantly different”
from AT&T Ohio’s waiver, then “Buckeye agrees t@kan additional waiver> Thus,
if Verizon and/or Embarq eventually seek and aemtgd a waiver of Rule 3(B)(1), the
Commission would have to make a separate detenimmas to whether the conditions of
those waivers are significantly different enoughnfrAT&T Ohio’s waiver to require

Buckeye to seek yet another waiver. This doedurtter administrative efficiency.

% Application at 3.



Second, and more importantly, granting Buckeye¢a@ested waiver of Rule
3(B)(1) concerning Buckeye’s customers who residéarizon’s and Embarg’s service
territories would open the door for other CLECsé¢ek similar anticipatory “me too”
waivers. To illustrate this point, in the 30 daysce the CLEC Entry was issued, at least
five CLECs, in addition to Buckeye, have sought ‘toe” waivers regarding distribution
of residential white pages directories to custonmesT&T Ohio’s service territory? If
Buckeye’s “blanket me too” waiver is granted, then@nission could be inundated with
needless “me too” waiver requests for Verizon’s Bnibarq’s (or other ILECS’) service
territories premised on waivers that may never ncdinus, granting Buckeye a “blanket
me too” waiver of Rule 3(B)(1) would impede, rathigan further, administrative
efficiency, and would not be in the public interest

In addition, Buckeye gives no reason why it needsave a Rule 3(B)(1) waiver
for the Verizon and Embarq service territorieshat time. If Verizon and/or Embarq are
ever granted a waiver of Rule 3(B)(1), Buckeye atier CLECs should have ample
time to seek a “me too” waiver afterwards.

Buckeye has not shown good cause for its waivaragioconcerning the Verizon
and Embarq service territories, and such a waiveravnot be in the public interest. The

Commission should thus deny Buckeye’s “blanket oo waiver request.

% Cbheyond Communications, Case No. 09-404-TP-WVRy( 2009); Citynet Ohio, Case No. 09-403-
TP-WVR (May 11, 2009); Budget Phone, Case No. 0B-BB-WVR (May 7, 2009); Bullseye Telecom,
Case No. 09-396-TP-WVR (May 7, 2009); ACN Commutiazas, Case No. 09-395-TP-WVR (May 7,
20009).



IV.  CONCLUSION

OCC meets the criteria set forth in R.C. 4903.Zip Adm. Code 4901-1-11,
and the precedent established by the Supreme GiobOHio for intervention. The PUCO
should grant OCC’s Motion to Intervene on behalOdiio residential consumers.

In addition, Buckeye’s proposed “blanket me too’iwea of Rule 3(B)(1), based
on the possibility that Verizon and/or Embarg magane time in the future seek a
similar waiver, is contrary to prior PUCO deterntioas, lacks good cause and is not in
the public interest. In order to protect the iattrof Buckeye’s customers who reside in
Verizon’s and Embarq’s service territory, the Corssion should deny Buckeye a “me

too” waiver premised on waivers that Verizon andoany have not received.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

s/ Terry L. Etter

Terry L. Etter, Counsel of Record
David C. Bergmann

Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-8574

etter@occ.state.oh.us
bergmann@occ.state.oh.us
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/sl Terry L. Etter

Terry L. Etter
Assistant Consumers’ Counsel
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