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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ormet )
Primary Aluminum Corporation for )
Approval of a Unique Arrangement with )
Ohio Power Company and Columbus )
Southem Power Company.

Case No. 09-119-EL-AEC

COMMENTS
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (“*OCC™), on behalf of the 1.3
million Ohio Power Company (“OPC”) and Columbus Southern Power (“CSP”)
(Collectively “AEP”) residential utility consumers, files its comments in the above-
captioned case where Ormet Primary Aluminum Corporation (“Ormet” or “the
Company™) is seeking electricity rates with significant discounts that would be paid by
other customers including residential customers.'

On February 17, 2009, Ormet filed an application (“Original Application™) for a
“Unique Arrangement” pursuant to R.C. 4905.31 and Ohio Adm. Code 4901:1-38-05.
Under the terms of the Original Application Ormet requested approval of an all-in
$38/MWh rate for power for all of 2009 — including a proposal to make the rates

retroactive back to January 1, 2009, despite the fact that there are already existing

! This rmotion is supported by R.C. Chapter 4511, R.C. 4903.221, Ohio Adm. Code 4901-1-11 and 4901-1-
12,




approved rates for Ormet that cover that same time period.? After 2009, Ormet proposed
that the Commission approve a rate that indexes the electricity price that Ormet pays to
the price of aluminum, as reporied on the London Metal Exchange (“LME”). As
proposed, Ormet will create a “Target Price” that will be developed by Ormet “at w_hich
Ormet could afford to pay the AEP Ohio Tariff Rate and still maintain sufficient cash
flow to sustain its operations at the Hannibal Facilities and pay its required legacy
pension costs.” If the LME price of aluminum is less than or equal to the Target Price,
Ormet will pay the Indexed Rate. When the LME price of aluminum is greater than the
Target Price by less than $300, Ormet will pay a small premium of 2% above the AEP
Tariff Rate. The premium shall be 5% above the Tariff Rate if the increase is greater
than $300.

Finally, Omet’s Original Application requested that AEP receive 100% of the
revenues it would forgo because of this proposed Unique Arrangement — “Ormet
understands that AEP is supporting the proposed Unique Arrangement on the condition
that AEP is granted permission by the Commission to recover from other customers
through a rider all revenues lost by entering into this Unique Arrangement.”

On April 10, 2009, Ormet filed an Amended Application fora Unique
Arrangement (“Amended Application™) that primarily requested an even lower power

rate of $34/MWh in the event that two potlines were shutoff and $38/MWHh in all other

2 See In the Matter of the Joint Application of Columbus Southern Power Company and Ohio Power
Company for Authority to Modify their Accounting Procedures; In the Matter of the Joint Application of
Columbus Southern Power Company and Ohio Power Company and Ormet Primary Aluminum Mill
Products Corporation for Approval of a Tentporary Amendment to their Special Arrangement, Finding and
Ordex(Jan. 7, 1009). OCC’s Application for rehearing of this Order was granted on the basis that
“sufficient reason has been set forth by OCC to warrant futher consideration of the matters specified in the
application for rehearing.” Entry on Rehearing at 4 (Mar. 4, 2009).

3 Direct Testimony of Henry W. Fayne, (April 23, 2009) at 3.



scenarios (as proposed in the Original Application.)* Of course, the lower rate would
mean, under Ormet’s proposal, that customers would be funding even more of a discount
to Ormet. The Amended Application identified the changing market conditions as the
reason for the reduced rate.’

On April 17, 2009, the PUCO issued an Entry granting intervention to AEP, Ohio
Energy Group, The Kroger Company, Industrial Energy Users-Ohio and OCC. In
addition, the PUCO advised interested parties that if they desired to intervene and file
comments and objections, they must do so by April 28, 2009. Additionally the
Commission ruled that a hearing will be held on the matter on April 30, 2009.

OCC’s comments will address the fact that Ommet’s proposed electricity rates, that
will be applicable for the 10-year term of the contract, are unreasonable for a number of
reasons aud should be disapproved by the Commission. First and foremost, the concept
that AEP customers should be partners in the risk that Ormet takes in buying and selling
aluminum is unreasonable and unacceptable. This happens under the Ormet proposal
because the discount that customers must fund is tied to the price of aluminum. While
the investors of Ormet have willingly taken risks on the profitability of Ormet, ratepayers
should not be asked to do so. Supporting economic development in the State of Ohio is
one thing—taking on the risk of a business failing or succeeding in the marketplace is
another. For this reason, OCC opposes the collection of delta revenues tied to the index

price of aluminum.

* See In the Matter of the Application of Ormet Primary Aluminum Corporation for Approval of a Unique
Arrangement with Ohio Power Company and Columbus Southern Power Company, Amended Application
(April 10, 2009) at cover letter. ("“Amended Application™)

’ See ld.



Second, under the Ormet arrangement customers must bear great risks related to
the price of aluminum, while gaining very little if the price of aluminum rises. This
occurs because the risk sharing proposal is asymmetrical. Indeed it is not at all clear
from the testimony or the arrangement itself that customers would even receive any
upside to the arrangement, as Ormet and AEP have not fully explained how payments
above the tariff rate would transfer to customers. Absent such evidence, it cannot be
assumed that any “benefit” will be shared with customers of the utility.

Even assuming that some upside to the risk sharing does actually occur, as
discussed below, at today’s aluminum prices, Ormet’s proposed risk sharing concept
would in some cases result in AEP customers (including the residential class)
underwriting a/l of Ormet’s power costs — and more. When aluminum prices are above
the target price, the delta revenue “credit™ to customers of AEP are de minimis when
compared to their delta revenues collected when prices are lower than the target price. It
is noteworthy that a conservative estimate of the Ormet discount that customers will be
paying can reach $179 million dollars -- annually.”

Third, Ormet’s proposed arrangement is also not reasonable because the Unique
Arrangement requests that the PUCO allow the Company to set rates retroactively — the

Unigque Arrangement is proposed to be effective as of January 1, 2009.% This is unlawful

¢ A credit is assumed if the price rises above the target price under the conditions set forth in the
arrangement. Again, there presently is not sufficient information in the record to determine that this does in
fact occur.

7 See Direct Testimony aof OCC witness, Amr A. Ibrahim, (April 27, 2009) at 10, footnote 20, (Calculated
from multiplying Ormet’s full operation load of 540 MW x .0985 (efficiency) x §760 (number of hours per
year) % $38.43/MWh.

¥ See Amended Application (April 10, 2009) at 1.



under Ohio statutes and Ohio Supreme Court precedent and exacerbates the risks to the
customers, adding millions of dollars to the customer subsidized discount.

Fourth, Ormet’s request for a release from terms and conditions of its service
requirements, including the requirements that Ormet make advanced payment of its
monthly electricity bill and pay a deposit — in amounts that are unknown -- puts AEP
customers immediately at risk of having to pay substantially more if the Company closes
its doors. As part of the agreement if Ormet closes its doors, AEP customers will be
responsible to reimburse AEP for the advanced payments and deposit that Ormet should
have paid. Ormet has already raised additional concerns that is may soon have to close
its doors. On April 16, 2009, Omet commenced a lawsuit against Glencore Lid. to
enforce Ormet’s contract rights under a tolling agreement with Glencore.® As part of the
lawsuit Ormet filed a preliminary injunction against Glencore Ltd. to prevent the
interruption of alumina deliveries as required under the two parties tolling agreement.
Ormet made the preliminary injunction filing to prevent Glencore from breaking its
contractual obligations that could force Ormet to shut down operations.'®

Finally, Ormet has provided no facts to support its position that customers should
have to pay 100% of the delta revenues. It is not reasonable for the Commission to
deviate from past precedent without any analysis from either AEP or Ormet establishing
the reasonableness of the discount the amount of the delta revenue created, and why the
Commission precedent on sharing of delta revenues should be overridden. While OCC

recognizes the difficult conditions through which companies like Ormet must navigate

? See Ormet press apnouncement, (April 16, 2009) Ormer Commences Legal Actions Against Glencore fo
Enforce Rights Under Tolling Agreement,www.ormet.com, (Attachment A)

1° So¢ 1d.
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with the poor economic climate that exists today, Ohio’s residential customers are also
struggling to deal with the same conditions. At a time when many Ohioans have to
make choices about which bills to pay with the little money they have, adding more costs
onto their utility bills to cover discounts of this magnitude is unreasonable.

OCC moved to intervene in the above-captioned docket in order to represent the
interests of approximately 1.3 million residential electric customers of AEP who will be
required to subsidize, in whole or part, the discount given to Ormet. These customers
are the very ones whose rates will be increased--to an extent that is not defined — to cover

the discount to Ormet, if the Amended Application is approved.

L ARGUMENT

Although Senate Bill 221 explicitly permits reasonable arrangements based on
unique circumstances, if the arrangement is filed with and approved by the PUCO.
Ormet bears the burden of proving that its Application should be approved. OCC bears
no burden of proof in this case.'" The Company must establish that the proposal is
reasonable and does not violate the provisions of R.C. 4905.31, 4905.33 and 4905.35.
Moreover, such arrangements are to be under the supervision and regulation of the

Commission and subject to “change, alteration, or modification” by the Commission."?

' R.C. 4909.18 provides that, in the circumstance where a proposal “may be unjust or unreasonable, the
commission shall set the matter for hearing” and *“the burden of proof to show that the proposals in the
application are just and reasonable shail be upon the public utility.” As part of the Commission’s recently
adopted rules for Unique Arrangements: A mercantile customer apply to the commission for a unique
arrangement. Each customer applying for a unique arrangement bears the burden of proof that the
proposed arrangement is reasonable and does not violate the provisions of sections 4995.33 and
4905.35 of the Revised Code, and shall submit to the commission and the electric utility verifiable
information detailing the rationale for the arrangement.” Ohio Adm. Code 4901:1-38-05(B)(1) {emphasis
added).

2R C. 4905.31(E).



The PUCO recently adopted rules specifically addressing Reasonable
Arrangements."”> Ormet’s Original Application and Amended Application appear to be
“unique” arrangements and thus are governed by Ohio Adm. Code 4901:1-38-05 of the
PUCO’s adopted rules. Under subsection (B)(1) of that provision, Ormet has the burden
of proving that the “proposed arrangement is reasonable.” The rules further provide that
customers seeking service under a unique arrangement must reflect terms and conditions
for circurnstances for which the electric utility’s tariffs have not already provided."

Under the rules, if it appears to the Commission that the application is unjust or
unreasonable, the Commission may order a hearing.'® Indecd the Commission’s April
17, 2009 Entry establishes a date for preliminarily hearing. In this case, a hearing is
necessary because Ormet proposes an arrangement that will result in AEP customers,
including residential customers, underwriting potentially hundreds of millions of dollars
in Ormet’s power costs. Part of the Commission’s decision in this case should be to
address the issues of how much of a discount should be provided to Ormet, should the
discount be limited to no more than the Company’s variable costs, or maybe the salaries
it pays to its employees, when should the discount begin, how long should the discount
last, who should bear the cost of the discount, and what portion of the discount should be
borne by customers vs. the electric utility. Finally, as discussed below, the Commission

should consider how Ormet’s recent lawsuit against Glencore could result in an

13 Ohio Adm. Code Chapter 4901:1-38. (adopted on September 17, 2008, Case No. 07-888), and
subsequently modified and adopted by Entry on Rehearing (Feb. 11, 2009). These rules have not been
submitted to the Jaoint Committee on Agency Rule Review for final review and approval.

14 See Ohio Adm. Code 4901:1-38-05(D).
'3 See Ohio Adm. Code 4001:1-38-05(B)(3).



immediate default and leave customers paying millions of dollars for a deposit and
advanced payment that were waived.
A, Ormet’s Proposed Unique Arrangement Is Unreasonable Because It
Seeks To Have Customers Bear The Financial Risk When The Price

Of Aluminum Is Low, Yet, Refuses To Share The Rewards When
Prices Are High.

Ormet’s proposed indexed rate structure for its power expense is designed to
reduce the Company’s exposure — or the financial risES -- inherent with its traded
commodity, aluminum. However, Ormmet’s proposed indexed rate structure exponentially
allocates a much higher percentage of the risk created by low aluminum prices to
customers while not allocated a comparable percentage of the financial gain when the
aluminum prices are high.

Ormet has proposed a variable rate for power that attempts to have customers,
including residential customers, underwrite all of the Company’s power needs when the
price of aluminum hits a certain point. For example, in year 2010, Ormet’s electricity rate
shall be equal to the AEP Tariff Rate ($38.43/MWh)'® minus $0.0490 for cach $1/ton less
than Ormet’s Target London Metal Exchange Price ("LME™) which is set at $2725 per
ton.!” Accordingly, any price in LME less than $1941 per ton shall result in zero
price/MWh for Ommet, '® and Ormet would be, in such case, passing the entire cost of its
clectricity use to all the other customers of AEP, including residential customers. The total
annual cost of the proposed Unique Arrangement in such eventuality at full operation

would be a staggering $179 million annually. Over the period January 1, 2000 through

' Ormet proposes a rate of $38.43/MWh unless two potlines are curtailed then the rate proposed by the
Company is $34/MWh.

17 See Amended Application (April 10, 2009) at Attachment A, Schedule A, p. 1.
18 [($1941-$38.43)/0.049] + $38.43 = zero. Id., at Attachment A, Schedule A, p. 1, Notes: 2.



March 31, 2009, LME prices were never above this level of $2,725 per ton in 2000, 2001,
2002, 2003, 2004 and most of 2005.'* LME prices have also been well below $1941 per
ton since the last quarter of 2008.% Furthermore, if this formula is to be applied to
observe an average LME price similar to those of the three months of January — March
2009,?! the Ormet Aluminum Electricity Rates for 2010 would be a negative
$28.46/MWh. It is inconceivable that Ormet should be allowed to pass the cost of its
entire eleciricity use onto other customers, let alone at negative rates. In addition, the
proposed indexed rate is not reasonable because it creates confusion on whether there is a
price floor below which the Ormet electricity price cannot go. As filed, the request allows
for the different customer classes, including residential customers to pay for Ormet’s
consumption at negative rates.”

Finally, the proposed indexed rate is asymmetrical and extremely disadvantageous
to the customers. When the LME aluminum price is greater than the Target LME price
but not by more than $300 per ton, Ormet shall pay 102% of the AEP Ohio Tariff Rate.?
Further, Ormet shall pay 105% of the AEP Ohio Tariff rate when the LME alumni price is
greater than the Target LME price by more that $300 per ton.?* Taking the proposed
Schedule A for 2010 as an example,” an increase in LME of 10% over the Target LME

Price of $2725 (i.e., $2997.5) will result in an electricity rate for Ormet of $39.198/MWh.

12 See See htip://www.lme.com/dataprices_historical.asp
? See 1d.

2! Average Cash Seller and Seitlement prices for Primary Aluminum were $1413.12, 1330.20, and
$1335.84 for January, February, and March, 2009, respectively. Their average is $1,359.72 per tone. See
hittp://www.lme.com/dataprices_historical.asp

2 See Direct Testimony of Ormet Witness Michael Tanchuk, exhibit Ormet-1, (April 23, 2009) at 7.
2 See Amended Application (April 10, 2009) at Attachment A, Schedule A, p.1.

M See 1d.

¥ See Id.
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At full operations, the possible annual benefits to AEP customers at the higher indexed
electricity price shall be ($39.198 — $38.43) times the annual consumption of 4,659,444
MWh, or $3.6 million. Similarly, if LME Price becomes 20% over the Target LME Price
of $2725 (i.e., $3270/ton), the electricity rate for Ormet shall be $40.351/MWh (reflecting
5% increase over the AEP tariff rate). In such event, the possible benefits to the AEP
customers shall be $8.9 million annually.” On the other hand, if the LME price is 10%
less than the target price of $2725 (i.e., $2452/ton), that will result in an indexed
electricity rate of $25.06/MWh. At full operations, AEP customers classes will be paying
delta revenue equal to $62.2 million annually.”

The upside to AEP customer classes resulting from a 10% increase in the
aluminum prices of $3.6 million is dwarfed by the downside of $62.2 million of delta
revenue from an identical 10% decrease in aluminum price. Again, this downside is
more than Ormet’s current wage bill of $56 million. This asymmetry is even more
startling when the upside resulting from a 20% increase in LME aluminum price is
compared to the delta revenue resulting from 20% decrease in price; a possible benefit of
$8.9 million for the upside vs. $124.4 million for the downside.® The business risks

faced by Ormet should not be transferred to other customers of AEP.

% Calculated from ($40.351 — $38.43) times the annual consumption of 4,659,444 MWh,
%" This is the result of multiplying $38.43 minus $25.06 times the annual consurnption of 4,659,444 MWh.

% A 20% reduction in LME aluminum price will result in $2180/ton. The associated indexed price for
electricity is $11.725/MWh. At this price level, delta revenue at full aperation shall be $38.43 — $11.725
times 4,659,444 MWh.
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B. Ormet’s Proposed Unique Arrangement Is Unreasonable Because It
Fails To Establish A Maximum Amount Of Discount That Ormet
May Receive.

As discussed above, Ormet has proposed a variable rate for power that attempts to
have all other customers underwrite all of the Company’s power needs when the price of
aluminum falls to a certain point. OCC agrees with the Ohio Energy Group’s comments
that the proposed Unique Arrangement is not reasonable without out an appropriate “hard
floor.”?

It is not reasonable to expect the customers to underwrite the entire power needs
of Omnet. The Ohio Energy Group proposes a hard floor on the amount of discount
Ormet may receive, either: (1) the payment of all out-of-pocket variable costs to produce
the power consumed by Ormet; or (2) some known discount to the tariff rate.”® OCC
agrees with the concept of a limitation on the amount of the discount but would include
an additional limitation that would not allow the discount o be greater than the
Company’s payroll expense to Ohio employees.

OCC recognizes the importance of protecting the economic livelihood of the
region, however subsidizing the Company for more than the amount of money that the
Company will pay its employees scems a bit excessive and an inappropriate burden to be
placing on the shoulders of all of AEP’s customers. OCC is not trying to downplay the
economic impact that Ormet has on the surrounding communities, however, it is

important to note that almost half of the identified employees and retirees identified by

Ormet in its Amended Application reside in West Virginia’! and a substantial amount of

® See Ohio Energy Group’s Comments (March 3, 2009) at 4.
2 See 1d.
31 See Amended Application, Attachment D.
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the economic impacts established by Ormet in its Application are directed toward West
Virginia.”?
C. Ormet’s Proposed Unique Arrangement Is Unreasonable Becaunse The

Target Price Proposed As Part Of The Indexed Rate Structure Has
Not Been Substantiated And Is Discriminatory.

Under Ohio Adm. Code 4901:1-38-05(B)(1), Ormet has the burden of proving
that all aspects of the proposed Unique Arrangement are reasonable — including the
development of a “Target Price.” The Company’s proposed “Target Price” has no
specific parameters except to meet Ormet’s expectations and guarantee that Ormet makes
a profit. The “Target Price” mechanism — and its assurance that the Company will be
able maintain its operations -- is not available to other similarly situated customers and
thus is discriminatory.

The Company’s reliance on the “Target Price” establishes a subjective evaluation
process that will inevitably allow the Company to set its own price for electricity. The
Company’s Amended Application describes the “Target Price” as

The price of aluminum as reported on the LME at which Ormet

would be able to pay the AEP Ohio Tariff Rate and still maintain

the minimum cash flow necessary to maintain its operations and

pay its required legacy pensions costs.>
Ommet’s proposal does not set any parameters regarding the necessary minimum cash
flow to sustain its operations. For example, appropriate strings must be attached to funds

so that funds earmarked for specific items — like operation of potlines, do not later get

moved to pay for bonuses to executives.

32 See Amended Application, Attachment E, The Estimated Economic and Fiscal Impacts of the Ormet
Aluminum Smelter Operation in Hannibal, Ohio, Paul A. Coomes ( For example “I estimate that Ohio state
government is receiving about $6.8 million annually in individual income taxes, sales tax, and electricity
taxes from Ormet-related activity. West Virginia state government receives about $4.2 million.” at 11).

33 Amended Application (April 10, 2009} at &. (emphasis added)
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By requesting a “Target Price” that protects the minimum cash flow necessary for

the Company to maintain its operations, the Amended Application also violates both R.C.
4905.33 and R.C. 4905.35 by providing subsidies that in effect create a “regulated” floor
to one select customer. R.C. 4905.33(A) states:

No public utility shall directly or indirectly, or by any special rate,

rebate, drawback, or other device or method, charge, demand,

collect, or receive from any person, firm, or corporation a greater

or lesser compensation for any services rendered, or to be

rendered, except as provided in Chapters 4901., 4903., 4905.,

4907., 4909., 4921., and 4923. of the Revised Code, than it

charges, demands, collects, or receives from any other person,

firm, or corporation for doing a like and contemporaneous service

under substantially the same circumstances and conditions.>*
R.C. 4905.35 prohibits utilities from giving “undue or unreasonable preference or
advantage to any ... corporation ....” Specifically with regard to the electric industry, it
is the policy of the State of Ohio to “[e]nsure the availability to consumers . . .
nondiscriminatory retail electric service.” By requesting a “Target Price” that protects
the minimum cash flow necessary for the Company to maintain its operations the
Commission would be creating an arrangement, a subsidy - through AEP’s customers,
that is not available to other mercantile customers.

Ormet’s Application requesting an indexing discounted rate discriminates against

other customers. Ormet requests approval for a Reasonable Arrangement that
discriminates between similarly situated SSO generation customers, favoring Ormet over

similarly situated customers.*® The “Target Price” in the Amended Application is

therefore on its face discriminatory, violating R.C. 4905.33, 4905.35, and 4928.02(A).

3 Emphasis added.
3 R.C. 4928.02(A) (emphasis added).
% See Amended Application, Exhibit A, Original Sheet No. D37, Page 1 of 2.
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This is an additional reason for the Commission to conclude that the Amended
Application is unjust and unreasonable.
D. The Commission Should Apply PUCO Policy And Precedent
Regarding Delta Revenues Generated From Economic Development

Riders And Order AEP To Identify All The Benefits Attributable To
The Reasonable Arrangement.

The PUCO policy regarding economic development and the subsequent delta
revenues (resulting from revenues the utility forgoes by offering the rate discount) has
been in place for aver 25 years.”” The PUCO policy provides that the Application must
provide for a reasonable split of the delta revenue costs that takes into consideration that
both AEP and its customers will receive benefits from the Reasonable Arrangement and
accordingiy should share the associated costs. In the past the Commission has held “that
a 50/50 split properly recognizes that both the company and its customers benefit from
the company’s policy of providing economic incentive rates to certain customers to
attract new business in the utility’s service territory.” % Furthermore, this 50/50 sharing
of the delta revenue is consistent with other decisions which addressed the issue.”

AEP will receive tangible benefits from offering mercantile customers — like
Ormet -- discounts through Reasonable Arrangemenits that encourage customers to

expand their operations. For example some of the benefits that AEP will receive from

offering discounted distribution rates include:

37 See Ohio Electric Innovative Rates Program, page 5 of 11 (June 28, 1983). (Attachment A).

R In the Matter of the Application of Columbus Southern Power Company for Authority to Amend its Filed
Tariffs to Increase the Rates and Charges for Electric Service, Case No. 91-418-EL-AIR. Opinion and
Order at 110. (May 12, 1992).

% See Ohio Edison Company, Case No. 89-1001-EL-AIR, Opinion and Order at 40-41. (August 16, 1990),
at 40-41 and Cleveiand Electric Mluminating Co., Case No. 88-170-EL-AIR, Opinion and Order at 18-19
(January 31, 1989).

14



1. Indirectly, economic growth leads to more distribution sales from
the customer’s employees and from the local suppliers of inputs to
the contracting customer. Second and third level multiplier
impacts can be important.m

2. Situations where the expansion takes place in an area with excess

transmission and distribution capacity revenue resulting in the
additional revenue exceeding the cost of providing that service.

3. Staff policy has historically recognized that “as long as the
company does not provide this service at a loss, it is better off with
some revenue than it is with no revenue.”!

Without any analysis from either AEP or Ormet establishing the reasonableness of the
discount and the amount of the delta revenue created under this proposal, the
Commission should maintain the current 50/50 split of delta revenues or in the
alternative, quantify the benefit and accord an appropriate percentage. Allocating 100%
of the delta revenue to customers , and none to AEP would be the equivalent to finding
that there is absolutely no benefit whatsoever to AEP.

Sharing of the discount between customer and the utility will ensure that the
utility has an incentive to negotiate a fair arrangement. At the very minimum, the utility
negotiating the discount should have a stake in the interest to bring accountability and
good faith into the bargaining process. Requiring the utility to pay a percentage of the

discount establishes that additional incentive for AEP to negotiate a fair, competitive

deal. If AEP is permitted to pass 100% of the cost of the discount to remaining

® OCC Witness Wilson Gonzalez (direct pre-filed testimony), In the Matter of the Application of Ohio
Edison Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company for
Authority to Establish a Standard Service Offer Pursuant to R.C. 4928.143 in the Form of an Electric
Security Plan., PUCO Case No. 08-935-EL-SSO (September 29, 2008} at 25.

% See Ohio Eleciric Innovative Rates Program, page 5 of 11 (June 28, 1983). {Attachment B).
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customers, there is no incentive for it to negotiate a fair rate as part of a Reasonable
Arrangement.
E. Ormet’s Proposed Unique Arrangement Is Unreasonable Because It

Seeks Retiroactive Recovery Of Discounted Rates And Waiver Of The
Depaosit And Advanced Payments.

Ormet’s proposed Unique Arrangement requests that the PUCO allow the
Company to retroactively make the Unigue Arrangement effective from January 1,
2009.* Qrmet’s request to make the Unique Arrangement effective retroactively would
result in the Company recovering rate discounts that were not approved at the time the
service was delivered. The Company’s request is unlawful and unreasonable because the
parties must abide by the rate that was in place at the time.

On December 31, 2008, Ormet and AEP filed a joint application requesting
approval of a temporary amendment to their Reasonable Arrangement.* On January 7,
2009 the Commission approved the application of the Companies permitting a temporary
arrangement between AEP and Ormet and allowed AEP to book deferrals of a “market
delia” flowing from the temporary arrangement.** In addition, the temporary
arrangement replaced the previously established discounted $43 per megawatt hour with
a lower price based on a blend of the Companies’ current SSO rates for generation.*® The
temporary Reasonable Arrangement was to remain in place until a new Reasonable

Arrangement is approved by the Commission or through the AEP ESP proceeding.’® On

12 $oe Amended Application (April 10, 2009) at 1.

43 See Tn the Matter of the Joint Application of Columbus Southern Power Company and Ohio Power
Company and Ormet Primary Aluminum Milt Products Corporation for Approval of a Temporary
Amendment to Their Special Arrangement, Case No., 08-1338-EI-UNC,

¥ Seeld. at 3.
5 See 1d.
% See 1d.
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March 30, 2009, the Commission approved AEP’s revised tariffs with new rates and
charges for electric service filed by AEP. Now Ormet is asking the Commission to re-
wrile the rates it paid from January 1, 2009 to present — something the PUCO cannot
lawfully do.

The Company’s request for retroactive treatment of the proposed Unique
Arrangement would violate the fundamental principle of rate regulation that rates are set
on a prospective basis and would place an unfair burden on AEP’s other customers. The
Ohio Supreme Court has clearly established that retroactive ratemaking is prohibited.*’
Revised Code 4905.22 requires that “[a]ll charges made or demanded for any service
rendered, or to be rendered, shall be just [and] reasonable...” Because Ormet’s request is
unlawful, the PUCO should amend Ormet’s proposed Amended Application to comply
with the law and not permit Ormet to recover discounts that were not available during the
time period requested.

Finally, the Commission should also find Ormet’s request for a waiver of the
advanced payment and deposit request to be unreasonable. The waiver request along
with the side agreement that AEP will be able to recover all of these costs if there is a
default would leave customers with millions of additional dollars to pay. Section 6.03 of
the proposed arrangement states:

6.03 Payment Ormet shall pay its monthly bill in accordance with
the Terms and Conditions of Service. Ormet shall not be
required to provide a deposit or pay in advance. This provision
is intended to increase Ormet’s cash flow and thereby allow Ormet

to increase the Indexed Rate reflected in Ormet’s schedule, thus
reducing the Delta Revenue. The Parties agree that these

4 Lucas County v. Public Util. Comm. (1997), 80 Ohio St. 3d. 344, 348-349. (“[W]ere the commission to
order either a refund or a credit, the commission would be ordering Columbus Gas to balance a past rate
with a different future rate, and would thereby be engaging in retroactive ratemaking, prohibited by Keco
[Tndustries Inc. v. Cincinnati & Suburban Bell Tel. Co.(1957), 166 Ohio 8t 254, 257.)"
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payment terms are conditioned upon a Commission order that

provides AEP Ohio recovery of Delta Revenue should there by

an Event of Default by Ormet.*®
Ormet’s request for a waiver of these two “fees” is new — it was not a part of the January,
2009 special arrangement. Ormet has not identified the specific cost identified with the
waiver of the deposit and advance payment request and these waivers have the potential
to become immediate liabilities to customers if the Company closes due to the Glencore
Ltd. lawsuit.

F. Ormet’s Proposed Unique Arrangement Is Unreasonable Becanse It

Violates An Important Regulatory Principle By Attempting To Limit
The Commission’s Authority To Review Ormet’s Performance.

Paragraph 2.03 in Article Two, “Scope and Term” of the Power Agreement
attempts to define and limit the Commission’s jurisdiction to review and modify the
Power Agreement. In accordance with Ohio law “Every such schedule or reasonable
arrangement shall be under the supervision and regulation of the commission and is
subject to change, alteration, or modification but the commission,” Ormet’s Power
Agreement proposes to suspend and place limits on the Commission’s statutory authority,
something the Commission cannot approve.

Paragraph 2.03 of the Power Agreement strips the Commission of any authority to
change, alter, or modify the Power Agreement for almost seven years unless certain
conditions are met, “such [Commission] modification (i) may not be effective earlier than
January 1, 2016 unless the cumulative net discount from the AEP Tariff Rate exceeds 50
percent of the amount Ormet would have been required to pay under the AEP Tariff

Rate”. In addition to placing terms and conditions on the Commission’s oversight

* amended Application, Power Agreement (Attachment A), (April 10, 2009) at 14.
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authority for seven years, Ormet’s Power Agreement also places the burden on the
Commission to establish that the proposed rates are no longer just or reasonable before it
can make any changes to the Power Agreement. The impact of the language in Section
2.03 is to limit the Commission’s statutory oversight authority.

OCC requests that the Commission review section 2.03 of the Power Agreement
and modify it to the extent it attempts to limit the statutory authority of the Commission.
Parties cannot limit the statutory responsibilities of the Commission, nor can the

Commission voluntarily abdicate them.

1. CONCLUSION

Ormet has failed to sustain its burden of proving through verifiable information
that the Amended Application is reasonable. QOCC seeks to ensure that the approximately
1.3 million residential customers will not be asked to pay rates that are unjust or
unreasonable or be the only party that is asked to make sacrifices. As stated above, the
Commission should find that Ormet’s request for a Unique Arrangement in Accordance
with Ohio Adm. Code 4091:1-35-05 is unreasonable because: (1) AEP customers should
not be partners in the risk that Ormet takes in buying and selling aluminum; (2) Ormet’s
indexing rate is asymmetrical fo the great detriment of AEP customers; (3) the Company
is requesting that its rates be unlawfully set retroactively back to January 1, 2009; (4)
Ommet’s request for a release from terms and conditions of its service requirements
including the requirements that Ormet must make an advanced payment of its monthly
electricity bill and pay a deposit puts AEP customers immediately at risk of having to pay

substantially more if the Company closes its door; (6) Ormet has provided no facts to
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support its position that customers should have to pay 100% of the delta revenues; and
(7) Ormet unlawfully attempts to limit the Commission’s ability to supervise, regulate
and review Ormet’s actions under the arrangement.

Economic development clearly provides some benefit to society — including but
not limited to AEP’s residential customers. Nonetheless, AEP’s customers should not be
required to underwrite the entire cost of the Company’s power. Both Ormet and AEP
also receive some benefits from the proposed Unique Arrangement and the risks and

rewards should be properly, and appropriately, shouldered by all parties.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS' COUNSEL

/{,?'lf\///‘ //411/)

Gregory melgé, Counsel of Record
Mauregh @Grady
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Office of the Ohio Consumers’ Counsel
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poulos@occ.state.oh.us
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- ATTACHMENT A

April 16, 2009

Contact Info:

Linda King
412-428-0050 or 412-296-2284

Ormet Commences Legal Actions Against Glencore to Enforce Rights Under
Tolling Agreement
Hannibal, OH = Ormet Carporation {("Ormet") announced today that it has commenced legal
action against Glencore Ltd. ("Glencore") to enforce Ormet's contract rights under its tolling
agreement with Glencore. Ormet filed an action with the United States District Court for the
Southem District of Ohio seeking a preliminary injunction against Glencore to prevent the
interruption of alumina deliveries as required under the tolling agreement.

In its filing with the Court, Ormet argues that the failure to prevent Glencore from breaking its
contractual obligations to deliver all of the alumina as provided for in the tolling agreement could
force Ormet to shut down operations, threatening the jobs of approximately 1,000 active
employees and retiree benefits for approximately 3,000 former employees. At the same time,
Ormet has made a demand for arbitration against Glencore in accordance with the dispute
resclution provisions of the tolling agreement.

Alumina is the principal component in the manufacture of aluminum.  All of Ormet's aluminum
production capacity is currently dedicated to the production of aluminum for Glencore under the
tolling agreement. If Giencore does not continue shipping alumina and otherwise performing its
obligations under the tolling agreement, Ormet’s operations will be sericusly affected. Prior to
teking the actions announced today, Omet had sought to resolve the dispute with Glencore
amicably.

Commented Mike Tanchuk, Chief Executive Officer of Ormet, "Unfortunately,
notwithstanding our long and positive relationship with Glencore and significant efforts on
our part to resolve this issue without resorting to legal action, Glencore has decided not to
honor its contractual obligations to Ormet. Glencore's position is without merit. Having
enjoyed the substantial benefit of pricing terms under the tolling agreement for many
months, Glencore no longer wishes to fulfill its contractual obligations now that aluminum
prices have declined. Rather than honaring its obligations, Glencore is attempting to use



its size, market position and significant financial resources relative to Ormet to force upon
Ormet unjustified material changes to Glencore's obligations under the tolling agreement.
Glencore’s wrongful use of force majeure is nothing more than a way to try to escape a
binding contract that it no longer finds desirable.”

ABOUT ORMET: Headquartered in Hannibal, Ohio, Ormet Corporation is a major U.S.
producer of aluminum. Ormet employs approximately 1,000 people from across Monsoe
County, Southeastern Ohio, and parts of Wast Virginia. Its aluminum smelter has an annual
aluminum production capacity of approximately 266,000 metric tons.

#4448
This press release contains forward-looking statements within the meaning of the federal
securities laws. Such statements are based on current expectations, and the actual results and
the timing of certain events could differ materially from those projected in or contemplated by
these forward-looking statements due to a number of factors. Readers are cautioned that
litigation is highly uncertain, and Ommet may or may not prevail in its legal actions against
Glencore. Ormet's tolling agreement with Glencore currently accounts for substantially alt of
Ormet's aluminum production and revenue, and is on pricing terms more favorable than Ommet
belisves could be cumrently obtained by it in light of current market prices for aluminum and
significantly reduced global aluminum demand given current worldwide economic conditions. In
addition, current market prices for aluminum are such that Qrmet believes it would be unable to
profitably operate its business currently if the tolling agreement were terminated and Ormet
were o begin producing aluminum for customers at current market prices. Readers are
cautioned that Ormet's business is subject to numerous significant risks and uncertainties in
addition to those discussed above,

For more information, visit Ormet's website at www.ormet.com.


http://www.ormetcom
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Qhic Econgmic Recow nitiati Approved by 4. D, Borrows, Dy B, Mepq
flectric Rate Incemives Date Effective 6 / 28/ 83
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1.2 Alternative Abproathes - 2.2 PUCO Rule 3,2 Adjustneets
Not Current Tresteest 2,3 Commiszion Orders 3,3 scaff kmpore
1.3 Rationale 2.4 Appallate Declisfons Langubye

1.4 Background

Specia) atlention is dirscled towara: trastment of the revenue Sifrearence Setween
that actually recovered wnde the Economic flecovery Rete 4nd what would have heen
recovered had the sialss besn imads at the applicablae standord rate. This
difference {5 the "Delta Revenwe". .

1f not recovered, thizs “Delta Rovenve® wauid constitete a 3wortfall, or
deficiency, in the wtility's proposed or Comeission asthorized revenus.
are 3 number of methods by which the deficienty could be recowered,

Staff recommends thet the Economic Recovary Rate Program comtract revenue
deficiency be recovered on 3 Shered or "split® basis; a portion to be recovered
by the gensral customars and the remaincar costributes by the wtilicy. In the
Staff's opinion, it 15 equitable that both the benelits and the Cogts of elonmmic
recovery be distributed to 0Oth customers and the compiy. The short Fum
warginal sales {n revenue from the Ecanomic Recovery Rate Prograa contracty are &
banafit to hoth the generdl ratepayurs and the :iility. Tne mdittansl siles oma
ravenve help to utilize the system more efficiently, provide incraassd Coverage
of Tixmd costs, incrementally ingrove the utility's opersting income and resilt

{n & lesser cost of service by reducing the level of capacity which stherwise
would be allocatad to al? customer classes. ’

The Tollowing chart 14 3 wypothatical example to show the sagnitude of Feveand
and deficiency under the Economic Recovery Rate Pragram CORtracks conpdrsd to the
othervise applicable tariffod rate rovenue,

ECOMOMIC RECOVIRY RATE ¥RUGRAM CUNTRACT CUNPAR)SOWS™

Average Avarage Contract

Tariffed Contract Revanuy

Rates , Rates beficienty
Heverue $ @ $ a0 F
Hate Base $t,ou 51,00 R.A,
Operating lncome $ 1M § f 1
Rate of Retura 1.9 3.4% 1

* This example 15 not reflective of any tax efiects.
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Ohio Electric Inmovative Rates ﬁrugrg Page 7 of 11
Ohio Economic Recovery fnitiatives Approved %y _J. D. Sorrows, O, R, Mg

Elactric Rate Incemtiyes Onty Effective § ; 2u7 43
1.0 %aiT Treatmernt - N A
T.T turrent -1 Stalwte . delogy .
1.2 Mternative Rpprosches = 2.2 PICT Rvle 3.2 Mjystants
por Current Treatment 2.1 Commission Oroers 3.3 SCaff Repert .
1.7 fationate Z2.4 Appeltate Decisions LAangudge

1.4 Background

The Economic Bacovery Rite Proyram contracts warnad o 3.8% rate of return
compaced with the tariffae wchmaule rates (13.63), resulting io & reveous defi.
ciency of 3100 in the form of operating inione, The operating income deficiency
should be dlstributed MMONq the individual ¢lass rates and thg uttlity a5 a
contribution to the scomomic recovery affort. Statf recoomenas that MalY of tm
deficisncy De borae by the ulility at its comtridbution md half of the revenws
aeficiency be distributed to customers In accordance with the Staff racomsended -
intarclass revenue distribution. The follawing chart. shows a nypotnetical
exmple of LM mianer in which the Econmdmic Retuvery Rate Proyran contrect
revahue caficiency shovla be recoversd. ..

ECONONIC RECOVERY RATE PRUGEAM DEF ICIENCY AECUVERY |

General .
Restidential Service Otmer Ucitiey Tozal
Revanue $ 4,000 3,000 13,00 H.A. $iu,Un
Fercent Beyenue L) o n kil 8 HA, ot
Economlic Secovery
Rata Program .
Caatr{but lons § 2u.00 $13.00 35w S5u. 3 o

3.3 Staff Repert

fhe Economic Racovery Rate Program (s desiyned sych that sach comrmt i3
sevaluated separately. The {nalvisusl) utiTidies are proviging tafurmation on a
cortract by contrect basis. The review process by the Staff is cvolutiomary.
Ton following i5 an excerpt from a racent Sta:t Report. This informetion rust be
logked upon 35 spacifically taflored o Unio Edison Comphay and jts contract

customers, Subiequent Staff Reporc langubue may be modified to appropridtely
agaress axisting ciccumstances,
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TIRE Onio Electric Inngvative Ratss Progrem Fage %  of LI .
Onlo Econenic Recovery Initiatives Approved by _J. V. sorrows, U, R, My
Electric Rate lncentives vste brvective b 7 2wy 43
“T.0 StalT Iréotmen ) i.g*gl Aithor Tty Y.U Applled Tréaiment
'!l m'i iii[ [ ] ' 0 [ ]
1.2 Alternative Approachss - 2,2 UV Rula 3.2 Mjustments
Nat Curpent Treastmant 2.3 Lomissicn Urders 3.3 Starr deport
1.3 Ratlona)e 2.4 Appellate Decisions Langusge
1.4 Background .

Ohic Electric inmovative Rate , - Ohig E
!55! -

Un September 25, 1981, 5taff is3ued (LS document entitled “tic Electric
Innovet ve Nate Programs™, The document represents an etrort on the part of Lhe
Cosmission to sephrate the topics of rate levelt from rate deliuyn in order to
better understand utility pricing policies, philpsophies and relatad oparations,
The study wes prepared by the Staft, and raprasentat ives of ihe state's iswstor-
cuned electric utltities, Tne participdnts wet regularly over the cowrse ot
fifteen monthes during 1980 anc 1981 with the intancion ot gisberating on
specific rate design gbjuctives ana activitiaz whick am tonducted (o Rippore
and shcoyrage innovations, The resulting rapnct was directed ot fnitiating a
betber structure for igentifying Innnevative rete opportunities.

Staff Hings that Lie indivigual electric utiiity submittals to the Innovativa
Rate Frogrom are beneficia) o the Sttt ano Coowission, Wiilily statewemts of
rate design philosophy, policies, olrr.t'lm al corresponding 1-;iall-ntitlml
activities provide a0 agaitional basts Tor better evalvating spucitic wtilicy
rites and rate Schedule sals. In the Stakts cpinion, utility mationgle of
this nature shoula be relatively consistent with respatt Lo desired l0Mer ters
achievements and moy ad¢ elements of inteyrily and credibility to rela groposals
beyond that which say eaist in caze spacific applicetions, Sweh & presentation
by the ytility may help to minfeize the reapurces required by the Stallf and
Commission Lo swludte rote proposals. Mng, Steft finds that the [nmovetive
Rate Oocusent covld provide a basts Tor estadlishing an sdditional level of
utitity accountability, parcicularly with reipect to Juthurized iwovstions,

Continved esphasis should be pliced on pramsting econnmic efticigncioy., Ihis
can be gchiaved by promoting the wie of the product (electricity) which wii}
craate increases in revenoes and Iessen the nesd tor continug! rate incresse
requests, It sust De stressed thak the gl is o more eftigiently wtitize
o1isting facilities rothar than cresting & wurse situation wnersby spoitionsl
facilivies will nemd tc D& Duilt tp overcome a deteriorating systam iced tactor,

$taff recomended in Case Mo, B3-i12-RL-AlR that within 1ofty=tive Ohys subse-
quent to the issusnce of the Commission s Wiatgn and Urger, the Applicast
WML to the Staff 2 dorument wpvaling 2aC rev.sing the comtents of its
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phio Econceric Reco itlative Approved by _J. D. Horrows, 0. R, Wesg
Electric Rate lacuatives Date Effective 5 7 P87 23
10 SEalT _Treatawnt 7.0 l.gly EW—IW
I.T Tuorrent . atute . gy
1.2 Kltarnative Approsches ~ 2.2 PUCD Ryle 3.2 Myustmnta
Mot Current Trastment 2.3 Commission Urcers 3.3 Statt Xepart
1.3 Raticnale 2.4 Appellate Decinfons Language

1.4 Backgroung

Etectric Inndvative Rats Frogram. Applicant subwitise the reguestad informstion
after the filing of the above case, In the format requested. Applicant #lto
appropriately filad the up-date to incorporice any aoeitiony or revisiony which
included the Special Mrangements for Ecompmic Developeyat Program [SAED).

The SAEC Propram facorporytes Hiwmitgd term Billing demand discounts, a8 a8
fncentive to new ipdustrial customers to locata in Mpplicant's service armd,
and 2150 encvurages existing customers U0 expand their operations, [n bokh
instances exist the possib?lity for new or rutained Jobs in acdition to
fncreased ~evenva from Salas. - :

Applicant has filed with the Commission, on a case Oy cose basis, &plications
For Special Arringewests for Economic Usvelopsent approval. Applicest is
zctively enconraping feduttrial losd griwih by tris program to betbter stilize

the capital investnent {n pleat factlities and to 08 joot in fts service
territory.

Stafr believes that Applicant, prudestly, is: sttemptiw to better it finenc(sd
position and also the econamic well-being of its customers by offering programs

that will ancourage the recovery of revenys from investasnt in plant, thareby
bringing stability to 118 service prea,

Staff finds that in each SAED filing, Applicant representec to the lomaissioa
that the approvel would not oOpevrats to the detriment of sny of 1ts cwstomers.
In the instant case, Mpplicint dia mot consider tha aapualizad impact of the
Toads of th cuStommrs (SAEL) coming on Vine nor did Applicast intrudece the
révenus effect experienced by Applicant through tne demand discount incentive.
Svaff hos found n its Investigation that, to dite, the SAED cuStomrs coming on

Applicant's system ragresent a J04d addition of less tham Z/1G of 13 relateo
total systew load. '

[n answer to Staff's gatz Pequest, Applicent states Lnab "2l | dendnd wna Wik
date in the [instant) case he3 teen prejected withoUt reyard to thes® proyries®,
Applicant will propese o eethodoloyy to adjwst tor and mpropriately split
benefits wain they experieace 3 siynitizent impact.
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Staff recormmnds that, within 80 days svbisguent to the issuance of the Commise
sicn's Opinfen and Urder, the Commision order Applicant ta ubemit o the Staff 2
report demoastrating the fo)lowing: ’

(1 A}! probadble benetits, dicect and ingirect, Lo each specitic customer
class.

(2) Al possibie detriments, direct and indirect, tO edch 3pacilic customer
class. ;

(3) A case stedy of M0 sctud) SAEU customer, measuring dnc gataliing, with
T i T o o vt
{a} Applicent's corporste strwctura
(i) Financtal

{11) Production snd resarve balances

{444) cansmission and distribution systens
{o) Inter class offect
{c) Intra class effect

(¢) Jurisnictiond] service ares etomomic impact itudy demnstrating the
affect oh, dut not limited to, the faiinwing:

{f] Compsny revenge and expance
(it} Property LR base
{119} Mew Jobs

{iv} Kew housing stares
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(4}

{5)

(8)

(v) Support systees (i.s., oew commercizl devalopment)
(vt} Other

Case studips of various load Yevels (f.e., 20, SiMMe, Ut 2000)
employing the awerage 1080 factor for tha tS-karge Castoser Claes, ana,
whers appropriate, using the dasta developed in Mo. 3 above a5 2 model,

Spacificatly detall the eriteris wpon which Applicant will datermine 4f the
revenue and expense effect §s sigmificant ancugh to apply & eethodology of
tredtment. T

Applicant’s methoddlogy(ies) for Lrestaent of the revenue and axpansa
sffect, caused ty the program, in Tikure Tates cased,




