BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Adoption of Rules for
Alternative and Renewable Energy
Technology, Resources, and Climate
Regulations, and Review of Chapters 4901:5-1,
4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio
Administrative Code, Pursuant to Chapter
4928.66, Revised Code, as Amended by
Amended Substitute Senate Bill No. 221.

Case No. 08-888-EL-ORD
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OPINION AND ORDER

The Commission finds:

BACKGROUND:

On July 31, 2008, Amended Substitute Senate Bill No. 221 (SB 221) was enacted to,
among other things, substantially revise Chapter 4928 of the Revised Code, in addressing
energy efficiency and alternative energy resources, renewable energy credits, clean coal
technology, and environmental regulations.

On August 20, 2008, the Commission issued an entry requesting comments from
interested persons to assist in the review of new rules and rule changes proposed by the
Commission’s staff in response to SB 221. Staff proposed modifications to the current
forecast rules contained in Chapters 4901:5-1, 4901:5-3, 4901:5-5, and 4901:5-7 of the Ohio
Administrative Code (0.A.C.), and the creation of three new O.A.C. chapters:

4901:1-39 Energy Efficiency and Demand Reduction Benchmarks

4901:1-40 Alternative Energy Portfolio Standard .

4901:1-41 Greenhouse Gas Reporting and Carbon Dioxide Control
 Planning. :

Comments and/or reply comments to the staff proposal were filed by the following
parties:

American Ag Fuels, a producer of biodiesel fuel within Ohio

The American Electric Power operating companies, Columbus Southern
Power Company and Ohio Power Company (AEP)

American Municipal Power-Ohio, Inc. (AMP-Ohio)

The American Wind Energy Association, Wind on the Wires, Ohio
Advanced Energy, and Environment Ohio (Wind Advocates), a
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coalition of wind power and energy trade associations, and an
environmental advocacy organization.

APX, Inc., an infrastructure provider for environmental and energy
markets in renewable energy and greenhouse gases

Buckeye Power, Inc.

The city of Cleveland, Ohio

- The Climate Registry, an international nonprofit organization for

environmental reporting programs

Constellation NewEnergy, Inc.; Direct Energy Services, LLC; and Integrys
Energy Services, Inc. (Competitive Suppliers)

The Council of Smaller Enterprises (COSE), a support organization for
small businesses in northeast Ohio

The Dayton Power and Light Company (DP&L)

Duke Energy Ohio, Inc. (Duke)

East Ohio Gas Company, dba Dominion East Ohio

EnerNOC, Inc., a demand response, energy efficiency, and energy
management services provider in the United States and Canada

Environment Ohio, a citizen-based statewide environmental group

The FirstEnergy Corporation operating companies, Ohio Edison
Company, Cleveland Electric Mluminating Company, and Toledo
Edison Company (FirstEnergy)

Global Energy, Inc., a developer, owner, and operator of advanced energy
facilities with -specific focus on gasification of solid feedstock
materials such as Ohio coal and biomass based renewables.

The Great Lakes Energy Development Task Force of Cuyahoga County,
Ohio

Greenfield Steam & Electric Co., an Ohio-based solar energy system
manufacturer

The city of Hamilton, Ohio _

Jon A. Husted, Speaker of the Ohio House of Representatives

Industrial Energy Users-Ohio (LEU)

Interstate Gas Supply, Inc.

The Kroger Company, Inc. (Kroger)

LS Power Associates, L.P., a group of developers, owners, operators, and
investors of independent power generation in the United States

The Mid-Ohio Regional Planning Commission and the Center for Energy
& Environment (MORPC)

New Generation Biofuels (New Generation)

Norton Energy Storage, Ltd. (Norton)

Nucor Steel Marion, Inc. (Nucor)

The Ohio Consumer and Environmental Advocates (OCEA), a consortium
that includes the Office of the Ohio Consumers Counsel, city of
Toledo, Ohio Partners for Affordable Energy, Ohio Interfaith Power
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and Light, Appalachian People’s Action Coalition, Citizen Power,
Northwest Ohio Aggregation Coalition, Edgemont Neighborhood
Coalition of Dayton, Natural Resources Defense Council, the
Northeast Ohio Public Energy Council, Sierra Club - Ohio Chapter,
Environment Ohio, Midwest Energy Efficiency Alliance, Sun
Edison, Northeast Ohio Public Energy Council, AARP-Ohio,
Citizens for Fair Utility Rates, Neighborhood Environmental
Coalition, Cleveland Housing Network, Empowerment Center for
Greater Cleveland, Counsel for Citizens Coalition, United
Clevelanders Against Poverty, Communities United for Action, and
Ohio Farmers Union.

The Ohio Energy Group (OEG), a coalition of industrial customers

The Ohio Environmental Council (OEC), a nonprofit, charitable
organization comprised of a network of over 100 affiliated group
members, seeking to promote a healthier environment for Ohioans

The Ohio Farm Bureau Federation (Farm Bureau)

Ohio Fuel Cell Coalition

PJM Environmental Information Services, Inc.

Rolls-Royce Fuel Cell Systems

The Sierra Club

The United Steelworkers, District 1

Vertus Technologies Industrial LLC (Vertus)

DISCUSSION:

The August 20, 2008, eniry issued in this case included staff's proposed
modifications to the gas forecasting rules in Chapter 4901:5-7, O.A.C,, to accommodate the
inclusion of a new separate rule listing all the defined terms to be used in the gas forecast
chapter. Currently, Rule 4901:5-101, O.A.C., defines terms to be used in all four
forecasting chapters, including Chapter 4901:5-7, O.A.C. To comport with the

- Commission’s rulemaking practices, such as the inclusion of all definitions in the first rule

of each chapter, and a purpose and scope statement in the second rule, staff also proposed
modifications to Chapters 4901:5-1 and 4901:5-3, which generally govern long-term
forecast reports and the associated filing requirements for any person required to file a
long-term forecast report under Section 4935.04, Revised Code.  Although the proposed
revisions to these forecasting chapters were served upon all gas and natural gas
companies, we are concerned that the proposed modifications may not have been
sufficiently reviewed by all industry participants as the instant case is only designated by
the electric industry case type. Moreover, these chapters are due to be reviewed in 2010
pursuant to Section 119.032, Revised Code. Accordingly, except for the correction of two
O.A.C. references that are incorrect in the existing rules, we will postpone our
consideration of modifications to the forecasting chapters that would impact the gas and
natural gas companies until our five-year review that is scheduled to occur next year.
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Therefore, we will limit changes in this proceeding to those required by SB 221.
Additional suggestions or modifications may be considered in next year's proceeding,
which will include both gas and electric forecasting chapters.

Before addressing the individual chapters and rules, we would like to thank all
participants for the development of these rules and the insightful comments and reply
comments submitted in this proceeding. In some instances, we will be making substantial
changes to the structure and content of the rules proposed by staff, often at the suggestion
of the comments that we have received. However, due to the volume of materials and
time constraints, we will not attempt to address every issue or suggestion raised. In
certain instances, we may have incorporated suggested changes into our rules or
addressed concerns without expressly acknowledging the source of the suggestion in this
order. To the extent that a comment is not specifically addressed in this order or
incorporated into our adopted rules, it has been rejected.

Given the extremely hasty process for rulemaking imposed by statutory
requirements, OCEA suggested that this Commission not rely on the usual five-year
review schedule mandated by Section 119.032, Revised Code, but instead establish an
expedited schedule of annual and biennial proceedings for which the parties might better
plan and devote the resources necessary for the complex review of these matters. We
appreciate the concerns of all stakeholders in the development of regulations and
processes to implement the mandates of SB 221 while balancing the interests of the
ratepayers, the electric utilities, industry participants, and the public.

While we recognize that these rules may require review and modification prior to
the normal five-year review schedule, particularly with respect to recent amendments to
SB 221, we believe it would be premature to establish a schedule for the next review of
these materials at this point. However, as discussed below, we also recognize the need for
further development and consideration of more detailed subjects, such as measurement
and verification standards. In addition, we expect the resources of this Commission, the
electric utilities, and all stakeholders will be better devoted to the development of the
assessment potential and program planning requirements adopted in the new rules added
to Chapter 4901:1-39. Accordingly, our focus in this proceeding is the adoption of a
flexible framework that meets the statutory obligations imposed upon the electric utilities
and this Commission, while also encouraging the development of new technologies or
processes to maximize public benefits. In many instances, we believe the use of
workshops, collaboratives, or other forums may provide better options than a continuous
rulemaking proceeding for dealing with these matters.

With respect to each of the chapters, the Commission has adopted a uniform format
of listing all definitions applicable to the chapter in the first rule, while the second rule
contains a statement of purpose and scope. The Commission is revising staff’s proposed
rules to modify or include in the purpose and scope rule of each chapter a provision that
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allows the Commission to waive a rule for good cause shown. Some of the comments
opposed staff’s proposed rule, stating that the Commission cannot create a rule that allows
the agency to waive statutory requirements imposed on the electric utilities or the
Commission itself by SB 221. Although a modified rule waiver provision is included in
each chapter, we agree that the Commission cannot have a rule or issue any order that is
inconsistent with any statute.

Chapter 4901:1-39 Energy Efficiency and Demand Reduction Benchmarks

Many comments criticized proposed Chapter 4901:1-39 as being confusing and
incomplete, and suggested numerous changes to the rule structure and substance to clarify
the Commission’s process for compliance with SB 221 requirements under Section 4928.66,
Revised Code. OCEA and OEC both offered substantial rewrites and additions to this
chapter. OEC argues that it would make more sense to present the requirements for
benchmark reports before setting out the procedure for the review and approval of the
reports, and suggests switching the order of Rules 4901:1-39-03 and 4901:1-39-041 to
reorder the rules in a fashion consistent with the format proposed in Chapter 4901:1-40 for
evaluating compliance with benchmarks governing the resource mix of power supply
portfolios.

OCEA proposes a rewrite of Rule 39-04 to cover specific aspects of the annual
benchmark review process, and new rules that focus on the forward-looking energy
effiiency and peak-demand reduction program planning process, evaluation,
measurement, and verification requirements, and the reporting of past activities, which
contains parts of the staff-proposed Rule 39-03 on the filing and review of a benchmark
report.

We agree that a rewrite of this chapter is necessary. As an initial matter, we have
adopted the title “Energy Efficiency and Demand Reduction Programs” for this chapter as
opposed to “Energy Efficiency and Demand Reduction Benchmarks.” This title more
accurately reflects that Section 4928.66, Revised Code, mandates that each electric utility

implement energy efficiency and peak demand reduction programs to meet statutory
benchmarks.

The rules we are adopting through this order incorporate substantial changes in
both structure and substance as suggested in the comments and reply comments. These
changes reflect our statutory obligations to foster programs that will promote and
encourage conservation of energy in accordance with Section 4905.70, Revised Code, and
to encourage innovation and market access for cost-effective’ demand-side retail electric

1 Hereafter, the Commission will refer to specific rules contained in Chapters 4901:1-39, 4901:1-40, and

4901:1-41 by their last four numbers instead of the full code section being discussed in each subsection of
the order.
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service under Section 4928.02(D), Revised Code. As the energy efficiency benchmarks
represent the minimum energy efficiency savings required by Section 4928.66(A)(1)(a),
Revised Code, and the substitution of cost-effective energy efficiency for retail electric
service is, by definition, more cost-effective for consumers, these rules are designed to
require electric utilities to deploy all cost-effective energy efficiency measures.

The six proposed rules are being revised and expanded to eight rules to reflect a
focus on the program planning and review process. As a result, word-for-word
comparisons may not be helpful in many instances, particularly with the proposed Rule
39-03: “Filing and review of the benchmark report,” and proposed Rule 39-04: “Benchmark
report requirements,” which are being eliminated in favor of four new rules:

39-03: Program planning requirements.

39-04: Program portfolio plan and filing requirements

39-05: Benchmark and annual status reports

39-06: Review of annual reports and issuance of the Commission
verification report

As a result, proposed Rule 39-05: “Recovery mechanism,” and proposed Rule 39-06:
“Commitment for integration by mercantile customers,” have been moved to Rules 39-07
and 39-08, respectively.

With regard to the suggestions of an independent collaborative serving in the role
of program administrator for demand-side management (DSM) programs, we note that
Section 4928.66, Revised Code, places the responsibility of implementing programs on the
electric utilities. While we believe that the use of third-party administrators may be
appropriate in some cases,? and that the participation of stakeholders will play a crucial
role in the success of an electric utility’s compliance with SB 221 mandates, we do not
believe the suggested shift of administrative duties would be appropriate without further
consideration. This Commission has fostered the establishment of such groups in past
proceedings, and we expressly encourage stakeholder collaboration in new Rules 39-02,
39-03(D), and 39-04(C)(2), but we do not believe it would be appropriate to delegate an
electric utility’s responsibilities to such a group at this time.

The comments also advocate adopting specific protocols, such as the Total Resource
Cost Test as defined in the California Standard Practice Manual, for the purpose of
ensuring that programs are cost effective. In response, we are adopting definitions for
“cost effective” and “total resource cost test” in paragraphs (G) and (W) of new Rule 39-01,

2 See, e.g. In the Matier of the Application of the Ohio Edison Company, the Cleveland Electric MNuminating
Company, and the Toledo Edison Company, Case No. 08-935-EL-SSO, Second Qpinion and Order (March 25,
2009) at 13-14, 18-19.
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as well as including new requirements for electric utilities to ensure cost-effective program
portfolios under Rule 39-04(B).

In addition, OCEA and others urge that energy efficiency programs be made
available to all customer classes. This Commission expects the utilities and stakeholders to
suggest a broad array of programs to all customer classes in order to achieve the statutory
benchmarks, and we have expressly included “equity among customer classes” as a
criteria in assessing program potential under new Rule 39-03(B)(6). However, we also note
that programs directed at certain customer classes may offer cost and benefit advantages
over programs directed at other customer classes. We will weigh and balance these issues
as we review the program plans and portfolios in accordance with new Rule 39-04,

Many of the comments also criticize the proposed Chapter 4901:1-39 for appearing
to delegate various Commission responsibilities to its staff by failing to expressly
incorporate Commission approval. OEC suggests that the benchmark review process
work in the same manner as a general rate or GCR case, under which staff conducts an
investigation of the electric utility’s benchmark report and issues a staff report, to which
interested parties, including the electric utility, would have the right to file objections.
Such objections would frame the issues in the case, and a hearing would be held upon the
issues raised by the objections after providing the parties the opportunity to engage in
discovery and to file testimony in support of their positions. If no objections are filed, the
Commission would proceed directly to order. Under either scenario, OEC points out that
it is the Commission which must ultimately issue an order determining whether the
electric utility has complied with the benchmarks if, for no other reason, because under
staff-proposed Rule 39-05(A), the approval of the benchmark report is condition precedent
to an application by the electric utility for cost recovery.

New Rule 39-04(E) assures that there will be a hearing on the planned portfolio of
programs offered by an electric utility. It also assures that the process will be transparent,
and that intervenors will have the opportunity to participate and to conduct discovery.
Likewise, new Rule 39-06 provides for intervenor participation in the annual review of the
electric utility portfolio status reports and an opportunity for input in the new annual
Commission verification report required by Section 4928.66(B), Revised Code. .

With respect to Chapter 4901:1-39, FirstEnergy criticizes the proposed rules for
failing to clarify that improvements to transmission infrastructure owned and operated by
an electric utility affiliate, such as American Transmission Systems, Incorporated, a
FirstEnergy affiliate, qualify as an energy efficiency program, either on a stand-alone basis
or as part of an electric utility program to reduce line losses under Section
4928.66(A)(2)(d), Revised Code. FirstEnergy notes the absence of any conflicting authority
and argues that line-loss improvements to third-party transmission assets represent true
reductions in energy production for the same usage at the customer level, and also offer
one of the best values for energy efficiency. FirstEnergy contends that such loss reductions
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directly benefit customers through lower transmission rates passed through to retail
customers, and indirectly through lower emission and resource costs for generation to
meet customer demand.

We note that Section 4928.66(A)(2)(d), Revised Code, specifically includes
~ transmission infrastructure improvements that reduce line losses as appropriate means of
achieving energy efficiency benchmarks. We also note that Section 4928.66(A)(1)(a) and
(b), Revised Code, require an electric utility to implement programs to meet the energy
savings and peak demand reduction benchmarks. Any lack of specific mention in either
the proposed or the final rules does not change the law. Transmission infrastructure
improvements count. We further note that measuring and verifying net line-loss
reductions will require documentation. In this regard, we recognize the need for an
efficient and transparent process to adopt and publish Commission-approved guidelines
of recognized industry standards, protocols, and best practices to be used by stakeholders
in the measurement and verification of energy efficiency programs, and we intend to select
an appropriate forum to address these matters in the near future.

4901:1-39-01 Definitions;

Several comments criticize some of staff’s proposed definitions as failing to reflect
the legislative intent or specific meanings within the context of their usage in SB 221.
Others noted that certain terms appear throughout Chapter 4901:1-39 but were not
expressly defined in the proposed Rule 39-01, while other terms are used interchangeably
even though they have substantially different meanings or are used in a manner
inconsistent with the meaning commonly ascribed by the industry. We agree with some of
these criticisms and have modified this chapter to use terms consistently and have
expanded the number of definitions so that each term’s meaning is clear.

AEP recommends using a definition for “demand response” based on language
developed by the United States Demand Response Coordinating Committee to mean
“providing electricity customers in both retail and wholesale markets with a choice
whereby they can respond to dynamic or time-based prices or other types of incentives by
reducing and/or shifting usage, particularly during peak periods, such that demand
modifications can address issues such as pricing, reliability, emergency response, and
infrastructure planning, operation, and deferral.”

Kroger recommends that this definition include any “change in the customer’s
behavior or a change in customer owned or operated assets that effects [sic] the quality
and/or timing of the electricity consumed as a result of price signals or other incentives.”

Nucor suggests that “demand response” should be expanded to include all
interruptible programs. OEC contends Nucor’s definition appears to confuse the concept
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of energy savings (i.e.,, reducing total kWh consumption) with the concept of “demand
reduction” (i.e., reducing the kW of demand experienced at a particular point in time.)

We are revising this definition in Rule 39-01(H) to simplify and more broédly
capture the concept for application in this chapter.

Duke criticizes the proposed definition of “energy efficiency” as being vague and
giving no direction on how the term would be measured. AEP recommends using a
definition based on that used by the United States Department of Energy to reflect a
reduction of electricity consumption while retaining comparable functionality. for which
the electric service is being used: ‘

“Energy efficiency” means programs or measures that are aimed at
reducing the energy used by specific end-use devices and systems,
typically without affecting the services provided. These programs or
measures reduce overall electricity consumption (reported in
megawatt hours) often without explicit consideration for the timing of
the program-induced savings. Such savings are generally achieved by
substituting technologically advanced equipment to produce the same
level content of the useful output from a process, device, or system
divided by the energy input into that process, device, or system.

FirstEnergy suggests a different definition:

“Energy efficiency” means programs or measures that reduce or
manage the consumption of energy while maintaining or improving
the end-use customer’s existing level of functionality, or while
maintaining or improving the utility system functionality.

Kroger requests that the proposed definition of “energy efficiency” be clarified by
eliminating the term “energy content” since, Kroger contends, there is no consistent,
practical, and verifiable way to measure energy content. Instead, Kroger suggests the term
be defined as “the useful output from a process, device, or system divided by the energy
input into that process, devise or system.”

MORPC suggests that “energy efficiency” should be defined as “means, programs
or measures that reduce or manage the consumption of energy, while maintaining or
improving the end-use customer’s existing level of functionality, or while maintaining or
improving the utility system functionality.”

However, Nucor suggests that “energy efficiency” include any production process
that uses recycled materials for the majority of its raw materials, as such process uses less
energy. Nucor’s proposal is opposed by OEC and OCEA, which argue that the use of
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recycled materials, by Nucor, does not achieve the purposes of SB 221 to encourage electric
utility and customer-sited efficiency investments to reduce the long-run cost of service.
They contend that electric utility customers should not be required to assist funding
measures where the associated payback period is such that the measure would have been
undertaken in any event simply because it makes economic sense to do so. OCEA
indicates that Nucor’s suggestion might be appropriate if a facility could utilize recycling
as a method to reduce the energy intensity of its processes in a manner that could be
evaluated under appropriate protocols.

The term “energy efficiency” evokes an intuitive, common sense understanding
among most parties, although a solid technical definition is elusive. Many of the parties
rely upon the US. Department of Energy’s website description of the term for their
suggestions. Those definitions refer to programs or activities aimed at reducing energy
usage while maintaining the quality and quantity of goods and/or services derived from
an energy using device or process. No technical definition is given. The Energy
Information Agency (EIA) declares, “Most of what is defined as energy efficiency is
actually energy intensity. Energy intensity is the ratio of energy consumption to some
measure of demand for energy services—what we call a demand indicator.”® The EIA
suggests that the more critical issue is how to measure energy intensity as a surrogate for
energy efficiency.

We will revise the definition of “energy efficiency” in Rule 39-01(J) to eliminate the
use of “energy content” and to provide a simple, but appropriate definition, based on the
one suggested by FirstEnergy. It will now read as follows:

“Energy efficiency” means reducing the consumption of energy
while maintaining or improving the end-use customer’s existing
level of functionality, or while maintaining or improving the utility
system functionality.

Nucor states that the definition of “peak demand reduction” should make explicit
reference to interruptible rates in order to ensure that such rates are properly recognized
as peak-demand reduction mechanisms. Further, Nucor believes that the definition
should establish that, for a customer participating in a peak-demand reduction program or
rate, the customer’s demand reduction should be measured with reference to the
customer’s peak billing demand, rather than some other approach, such as customer’s
average demand. Kroger concurs with Nucor’s suggestion and further recommends that
the Commission identify specific hourly ranges in the day, as well as months of the year,
and days in those months, that would constitute peak periods.

3 See "Energy Efficiency — Definition” at hittp: //www.cla.doe.gov/emeu/efficiency / definition.htm
4 Gee “Energy Efficiency Measurement” at http: / / www .cia.doe.gov/emeu/efficiency /measure_discussion.hitm
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OEC states that the proposed definition of “peak demand reduction” does not
correspond with the way the term is typically used in the industry. It suggests that the
language be refined to clarify the distinction between peak-shifting strategies, which are
properly part of the peak-demand reduction toolkit, and energy efficiency efforts designed
to reduce overall consumption, which are subject to separate requirements.

The Commission has decided to eliminate this definition but we have included this
term by reference to statutory provisions in the new definitions for “peak-demand
baseline” and “peak-demand benchmark” in Rule 39-01(P) and (Q).

The definition for “renewable energy credit” is also being eliminated as it is not
used in our revised Chapter 4901:1-39, but is used in Chapter 4901:1-40, and thus, will be
discussed below.

The comments also contained many suggestions for new terms to be defined in this
chapter. As previously noted, the proposed third and fourth rules for this chapter were
substantially rewritten and expanded into four separate rules, largely at the suggestion of
the comments filed in this case, with new definitions being added for 17 new terms. Our
revisions to Chapter 4901:1-39 focus on program planning and development, in a
continuous, transparent process that encourages stakeholder participation. In revising this
chapter, we have incorporated suggestions for adopting the new definitions for “energy
baseline” and “energy benchmark” with respect to both energy efficiency and peak-
demand reduction levels, as well as specific definitions for “program” and “measure” to
help clarify our intent in applying these expanded rules. We are also adopting definitions
to describe the portfolio of programs to be developed and reviewed under the revised or
new Rules 39-03 through 39-09. Many of these new definitions, such as “achievable
potential,” “committed savings,” “economic potential,” “market transformation,” and
“technical potential,” are future-looking or planning-related terms, while others, such as
“nonenergy benefits,” “total resource cost test,” and “verified savings,” have been added
to address measurement and verification issues. In addition, we are including the term
"independent ‘program evaluator” to provide for the third-party monitoring and
verification of program results and evaluation.

4901:1-39-02 Purpose and scope

This rule is being rewritten to more clearly reflect the development of programs
necessary to meet the energy efficiency and peak-demand reduction goals of Section
4928.66, Revised Code, including the participation of stakeholders in implementing such
programs.

With regard to proposed Rule 39-02, Kroger asserts that an electric utility should
not receive credit or benefit from a mercantile customer’s investment in energy efficiency
or demand reduction that has occurred, or will be made in the future, irrespective of the
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electric utility’s initiatives. IEU-Ohio counters that the results of customer-sited energy
efficiency and demand response programs will be reflected in an electric utility’s actual
sales and peak demand level, irrespective of whether such capabilities are committed to
the electric utility. These concerns are more appropriately considered in our review of
Rule 39-06, Commitment for integration by mercantile customers, below.

4901:1-39-03 Filing and review of the benchmark report

As noted above, the revised rules attached to this order restructure and
substantially revise staff's proposed Rules 39-03 and 39-04 to incorporate many of the
suggestions made in the comments. New Rule 39-03, “Program planning requirements,”
and Rule 39-04, “Program portfolio plan and filing requirements,” are forward-looking
and designed to focus on the planning and building of programs in a transparent process
that encourages stakeholder participation. New Rule 39-05, “Benchmark and annual
status reports,” and Rule 39-07, “Review of annual reports and issuance of the
Commission verification report,” incorporate but substantially revise staff's proposed
rules pertaining to the statutory requirements under Sections 4928.66(B) and (C), Revised
Code.

We believe this restructuring and additional content will more clearly distinguish
between requirements relating to reporting, verification, and program design activities,
and the process for the review and Commission approval of the SB 221 requirements and
reporting obligations.

Duke asserts that the annual benchmark report filing requirement contained in
proposed Rule 39-03(A) is unnecessarily burdensome and suggests that the reporting
period be increased to every two years. OEC requests that the benchmark report be filed
in a docket separate and apart from the long-term forecast report, to facilitate a separate,
rigorous review and approval process in which all interested parties are permitted to
participate. OEC also objected to the lack of any express provision for Commission
review, implying that the proposed rule would leave the determmatlon of benchmark
compliance solely up to the Commission’s staff.

We first note that the annual benchmark verification process is mandated by statute
and culminates in a report to be published by this Commission pursuant to Section
4928.66(B), Revised Code. Moreover, we are adopting new Rules 39-03, “Program
planning requirements” and 39-04, “Program portfolio plan and filing requirements,”
largely based on suggestions by OCEA and OEC, to address the initial assessment of the
potential for energy efficiency and peak-demand reduction programs, the development of
an electric utility’s portfolio of such programs, and the hearing process to allow
stakeholder involvement and the transparent review of these programs. New Rule 39-05,
“Benchmark and annual status reports,” and Rule 39-06, “Review of annual reports and
issuance of the Commission verification report,” incorporate but substantially revise staff’s
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proposed rules pertaining to the statutory requirements under Sections 4928.66(B) and (C),
Revised Code.

Revised Rule 39-05 now requires an electric utility to file an initial benchmark:
report within 60 days of the effective date of these rules, and an annual program portfolio
status report beginning April 15, 2010. These annual compliance filings will be reviewed
under the detailed process in new Rule 39-06, and will be used as the basis for the annual
verification report that is required to be published by the Commission pursuant to Sectiont
4928.66(B), Revised Code. '

With regard to other comments focusing on staff’s proposed Rule 39-03, Duke also
raises the issue of whether the statutory benchmarks are to be calculated using a fixed base
period of 2006-2008, or a rolling average of the three most recent years. This issue is
discussed at length under Rule 39-04 as well as Rule 40-03(B), below.

Nucor recommends that an opportunity for discovery be incorporated into
proposed Rule 39-03(B), and that the time period for parties to file comments on the report
be extended to 60 days. The new rules we are adopting in this order substantially revise
our review and hearing processes for both forward-looking program portfolio planning in
new Rule 39-04 and the compliance status report under new Rule 39-06. Both rules
anticipate active participation by stakeholders in these proceedings and do not preclude
the granting of additional time for good cause shown. However, we find it unnecessary to
specifically include special discovery periods as suggested by Nucor.

FirstEnergy suggests that the use of “sales reductions” in proposed Rule 32-03(C) be
replaced with “achieved energy savings” to mirror the statutory language used in Section
4928.66(A)(1)(a), Revised Code. We agree and have reflected the proposed language in the
corresponding Rule 39-05(C)(1).

OEC asserts that proposed Rule 39-03(C) is flawed because the verbiage doesn’t
match the scope of the subject matter to be investigated by the staff, and does not include a
requirement that staff perform audits to verify claimed energy savings and peak-demand
reductions, notwithstanding that Rule 4901:1-38-04(D), which was recently adopted in
Case No. 08-777-EL-ORD, clearly contemplates that such audits will be conducted. As in
its comments in that case, OEC again recommends that the Commission consider retaining
a qualified independent third party to assist staff in conducting such audits in view of the
scope of the work that will be required and the logistical constraints that will arise due to
the fact that all electric utilities are required to file their benchmark reports on the same
date. OEC notes the procedure in Rule 4901:1-14-07-D, O.A.C., for engagement of third-
party management performance auditors for natural gas companies, and suggests
including similar language in this rule to give the Commission the option of using a third-
party auditor in a particular case.
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We agree with OEC's comments and have included in Rule 39-05(C){Z)(b) a new
requirement for an independent program evaluator, as defined in Rule 39-01(L), who will
be hired by the electric utility but work solely at the direction of staff.

OEC criticizes the proposed Rule 39-03(D) for failing to allow any party, other than
the electric utility, an opportunity to be heard should they disagree with the staff’s
findings and recommendations. OEC notes that the proposed rule does not even
guarantee the electric utility the right to be heard, because the proposed rule does not
expressly require that a electric utility’s request for hearing be granted by the Commission.
Moreover, OEC objects to the failure to specify any procedure for Commission adoption or
rejection of the staff's findings, and the lack of any procedures or public notice
requirements if the electric utility’s request for a hearing is granted. OEC maintains that
this process violates Section 4928.66(C), Revised Code, requirements that the Commission
provide notice and the opportunity for hearing with respect to benchmark reports.

The new hearing process set forth in new Rule 39-06 expressly includes provisions
to address these concerns, although we would also note that a failure to include any
statutory duty in these rules does not relieve the Commission from such requirement.

4901:1-39-04 Benchmark report requirements:

As noted above, the structure and content of proposed Rule 39-04 has been
substantially revised and incorporated in new Rule 39-05, “Benchmark and annual status
reports,” and Rule 39-06, “Review of annual reports and issuance of the Commission
verification report.”

AEP objects to the inclusion of “all actions considered” in Rule 39-04(A)(3) and “all
plans for meeting future benchmarks” in Rule 39-04(A)(4), as being overbroad and
burdensome. DP&L suggests that the term “calendar” be inserted in Rule 39-04(A)(1) to
clarify that the baseline calculation will use the current calendar year, and that
“considered” in Rule 39-04(A)3) be changed to “evaluated” to reflect the inclusion of
potential alternatives seriously evaluated by the electric utility. FirstEnergy advocates
simply deleting “considered and” from Rule 39-04(A)(3).

OCEA disagrees with the electric utilities’ suggestions, arguing that there must be
_transparency in the evaluation process, and that failure to consider potentially cost
effective measures or programs may lead to improper screening if rejected measures or
programs are not reported.

The Commission is sensitive to the need to strike a balance between conducting
meaningful and structured planning prior to program implementation and generating
overly burdensome reporting requirements. We believe we have struck the appropriate
balance in Rule 39-03 which requires electric utilities to begin with the broadest view of
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possible energy efficiency programs (those with technical potential) and focus on those
with the greater likelihood of successful implementation (achievable potential).

New Rule 39-03(C) also includes the reporting of “promising measures” that were
considered but not found to be cost-effective or achievable, but which show promise for

future deployment in order to open the door to enhancing the cost-effectiveness of
measures in the future.

DP&L requests clarification that the baseline period for measuring energy savings
under Rule 39-04(B)(1} or peak demand reduction under Rule 39-04(B)(2) is the average of
the kilowatt hours purchased or the highest coincident peaks in the preceding three years
(2006 through 2008), rather than a “rolling average” that changes the three-year base
period each year. The electric utilities argue that the use of a rolling average would result
in a compounding effect which would, over time, make the targets impossible to achieve.
DP&L provides an example that indicates that by year 2025, the effective savings
requirement is closer to 39 percent rather than the 22.2 percent required by law. In the
alternative, DP&L suggests that the Commission could use a rolling three-year period but
make adjustments to eliminate the compounding effect.

OEC does not object to the use of either a fixed base period or an adjusted rolling
average period to eliminate the compounding effect. OCEA, however, disputes DP&L's
assertion that, over time, targets based on rolling averages would become impossible to
achieve. OCEA observes that DP&L’s example assumes no load growth. OCEA contends
that load growth in Ohio was recently estimated to average three-quarters of a percent for
2008-2025, and if such load growth were to be factored in, the compound effect would be
drastically reduced. Therefore, OCEA recommends that the energy efficiency baseline be
defined as a rolling three-year average, responsive to actual changes in demand through
2025. In like manner, OCEA objects to DP&L's alternative recommendation to eliminate
the effects of the prior year energy efficiency savings from the prior year forecasts.

As noted below, the issue of the correct three-year baseline period also occurs in
Chapter 40 under proposed Rule 40-03(B). The issue is whether the period to be used in
calculating the baseline should be 2006 through 2008 (the three years pricr to January 1,
2009), or a “rolling average” under which the three years used to calculate the base period
would change each year. Section 4928.66(A)(2)(a), Revised Code, provides:

The baseline for energy savings under division (A)(1)(a) of this section shall
be the average of the total kilowatt hours the electric distribution utility sold
in the preceding three calendar years, and the baseline for a peak demand
reduction under division (A)(1)(b) of this section shall be the average peak
demand on the utility in the preceding three calendar years, except that the
commission may reduce either baseline to adjust for new economic growth
in the utility’s certified territory. ‘
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The Commission finds that the use of a “rolling average” is the most reasonable
interpretation, consistent with the goals of SB 221, although an electric utility would not be
precluded from requesting reasonable adjustments at the time it files its report.5

DP&L asserts that the electric utilities who are members of PJM should use the peak
demand set by PJM for billing purposes in determining the appropriate baseline.
FirstEnergy also suggests that baseline for peak demand reduction in Rule 39-04(B)(2) be
defined as the average of the three coincident peaks from the hourly integrated peak
demand coincident with the peak of the transmission owner’s control area peak from the
past three calendar years. We note the statute specifies the use of the electric utility’s peak
demand, and we can find no statutory support for using a transmission owner’s control
area peak demand.

DP&L also objects to the second sentence of staff proposed Rule 39-04(B)(4),
asserting that the exhaustion standard for amendments to the baseline are unduly
restrictive and inconsistent with Section 4928.66(A)2)(b), Revised Code, which only
requires that the Commission find that the electric utility cannot reasonably achieve the
benchmarks due to regulatory, economic, or technological reasons beyond the electric
utility’s reasonable control. DP&L suggests the exhaustion standard would prove
impossible for an electric utility to meet and limit the Commission’s flexibility to permit
reasonable amendments consistent with the public interest. As with Rule 39-04(A)(3), AEP
and FirstEnergy object to the term “considered” in Rule 39-04(B}(5), and assert that the
reporting of all actions considered, in addition to those actually taken, would be
unnecessary, ambiguous, and unduly burdensome to determine, track, and record. This
issue is resolved by Rule 39-05(F), in which we have added the word “reasonable” to
describe compliance options. ‘

With respect to Rule 39-04(B)(5)(a), we will clarify for Duke that reporting of
customer-sited or customer-committed projects are to be included with those programs
offered by the electric utility. This issue is addressed in new Rule 39-05(C)2)(a). An
electric utility shall include in its program portfolio status report all reductions counted
toward the benchmark, which result from energy efficiency improvements, demand
response or demand reduction projects implemented by mercantile customers and
committed to the electric utility.

5  The Commission is aware of U.S. Environmental Protection Agency authority, Congressional proposals
and international negotiations that could lead to requirements that utilities significantly reduce carbon
dioxide emissions. In the event such requirements take effect, energy efficiency programs will be among
the most cost-effective compliance options. Any application for a baseline adjustment should take into
consideration potential long-term cost and compliance implications.
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FirstEnergy requests that Rule 39-04(B)5)(b) be clarified by adding that the
measurements and verification “may include, but are not limited to, the methods listed” or
that “each of the methods listed may be used, but not all are required.” Duke also requests
clarification on the requirements or compliance methodology to be used for Rule 39-
04(B)(5)(c}, while DP&L and FirstEnergy suggest that this provision be deleted entirely,
arguing that the U.S. Environmental Protection Agency’s (USEPA) portfolio manager
database is designed to be used as a consumer tool rather than a measurements standard.

The Commission has removed the specific directive concerning the USEPA’s
portfolioc manager database as inappropriate for inclusion in a formal rule at this time,
However, we expect the electric utilities to explore participation in this initiative, and
make recommendations to the Commission as to what would be required -for utilities to
automate the process of entering customer data before 2010 as part of each program
portfolio plan. '

FirstEnergy urges that the ten-year projection of projects to be included in the
benchmark report in Rule 39-04(B)(6) be shortened to a five-year reporting period,
updated annually, as being far more meaningful to better ensure foresight and apprise
interested parties. AEP advocates deleting both the ten-year projection of projects and the
five-year action plan with budgets, as being unsupported by statutory authority, unduly
burdensome, and of little actual value. OCEA disagrees with AEP in that the
benchmarking reporting requirements integrate with the long-term forecast reports (LTFR)
and integrated resource plan (IRF) requirements in Chapters 4901:5-1, 4901:5-3, and
4901:5-5, and ensure that Ohio’s electric utilities are taking the energy efficiency portfolio
standard as serious as the planning for a major generation source. OCEA argues that it is
not possible to accurately reflect growth in demand and need for new generation if
reductions in demand are not concurrently accounted for.

As noted above, the Commission has adopted a three-year energy efficiency
planning cycle with an opportunity for annual modifications under new Rules 39-04(A),
39-05(C)(2){(c), and 39-06(B). In addition, compliance and integrating resource plan
reviews will be done on an annual basis. We find these periods to be the most appropriate
in balancing the need to establish energy efficiency initiatives in Ohio with the burdens
placed on all stakeholders. '

With respect to Rule 39-04(B)7), Duke and DP&L object to the inclusion of the
“market valuation” provision in the electric utility’s benchmark report assessment of
demand reduction potential and energy efficiency resources. The utilities complain that
such market valuations would be speculative, and Duke suggests that any market
potential study should not be required more often than every five years. OCEA suggests
that a market potential study can be co-funded by the distribution utilities to estimate the
potential for demand response and energy efficiency, but need not be performed every
year as it is rare for the market to change significantly from one year to the next.
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As previously described, this section has been replaced by the planning process in
Rule 39-03 to more clearly express the Commission's planning expectations. We have
specifically included a provision in Rule 39-03(A) to allow utilities to collaborate and co-
fund their assessments of potential energy efficency and peak-demand reduction
opportunities on a broader geographic basis than their service areas.

AEP, DP&L and FirstEnergy suggest the addition of a new section in Rule 39-
04(B)(B) to expressly allow the banking of over compliance with the energy efficiency and
peak demand reduction targets to be used in future years to meet benchmarks. The
utilities argue that such a provision would encourage aggressive implementation, and
eliminate any incentive for minimal compliance strategies. FirstEnergy also contends that
a new provision should be added, stating that customer-cited initiatives that occurred
before 2009 will count toward the energy efficiency and peak demand benchmarks. OCEA
urges that DP&L’s proposed banking language should be rejected or modified because of
the nature of peak demand reductions. OCEA argues that an electric utility can bank
energy efficiency reductions (and demand reductions that come from an energy efficiency
measure) but not nonenergy efficiency derived demand reductions because peak demand
reductions that are intended to meet the three-year average benchmark are specific to a
point in time (an electric utility’s annual peak hour or hours).

We agree that banking of energy efficiency is appropriate to further the state’s
policies and to meet state standards, and have included an express provision in new Rule
05(E). We cannot agree, however, that such banking can be applied or would further state
goals with respect to peak-demand reductions.

We note that Section 4928.66(A)}2)(a), Revised Code, states that the commission
may reduce either baseline to adjust for new economic growth in the utility’s service
territory. We expect that any baseline adjustments made to account for economic growth
typically will be temporary, and will address circumstances in which unanticipated
increases in the overall rate of growth have made full compliance infeasible. We also
expect that any adjustments will account not only for positive economic growth, but also
negative economic growth. This is clearly pertinent to the economic conditions that have
developed since SB 221 went into effect.

We do not anticipate approving electric utilities meeting their benchmarks on the
basis of lower kWh sales owing to economic declines in their service territories. Sections
4928.66(A)(1)(a) and (b), Revised Code, require that electric utility energy efficiency
programs and peak demand reduction programs are to be used to achieve the energy
savings and demand reduction benchmarks. New Rule 39-05(B} states that, to the extent
approved by the Commission, normalization of the utility’s baselines for weather and for
changes in numbers of customers, sales, and peak demand that are outside of the utility’s
control shall be consistently applied from year to year. Thus, if an electric utility expects to
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file for a reduction of its baseline in future years due to unanticipated economic growth, -
we believe it is appropriate for consistency sake to recognize any unanticipated negative
economic growth in its service territory, and propose a corresponding negative reduction
in its baseline. '

AEP objects to the second sentence of proposed Rule 39-04(C) as being an unlawful
delegation to the Commission’s staff of the Commission’s responsibility to determine
compliance with Section 4928.66(A)(1), Revised Code, particularly if parties are deprived
of due process in the development of standards used to measure statutory obligations.
AEP recommends that the proposed rule adopt generally accepted industry standards,
such as the 2001 International Performance Measurement and Verification Protocol
(IPMVP) standards. At a minimum, AEP seeks clarification that any staff-issued
guidelines will not be binding upon the Commission. DP&L also recommends that the
second sentence of proposed Rule 39-04(C) be modified to require that any guidelines for
program measurement and verification be reviewed and approved by the Commission.
FirstEnergy does not object to this provision so long as it is given sufficient notice and time
to comply with published guidelines.

As previously discussed, the intent of these rules was not to delegate this
Commission’s policy decisions to our staff. Revised rule 39-04 establishes a separate
review process for the three-year portfolio planning cycle, while new Rules 39-05 and 39-
06 contain the annual compliance reporting requirements and review processes. With
respect to measurement and verification guidelines, we anticipate the selection of an
appropriate forum and process in the near future, but in any event, we intend that such
guidelines would be established with some form of Commission approval.

The electric utilities also object to proposed Rule 39-04(C)(1) as reaching beyond any
statutory authority, conflicting with the counting of mercantile customer programs under
Section 4928.66(A)(2)(c), Revised Code, and being contrary to sound public policy by
discouraging electric utility support for legislation, city-sponsored programs, or building
code proposals aimed at enhancing energy efficiency. Duke queries whether Commission-
approved programs (such as replacement of incandescent with compact florescent
lighting) will not count if they occurred before the new standards go into effect. The
utilities suggest that there is no reason to exclude past achievements, and contend that this

provision would make the utilities subject to future penalties based upon future changes
in federal standards.

OCEA argues that electric utilities should not get credit for energy savings for
customer-installed measures, appliances, or equipment that are mandated by law. OEC
and OCEA assert that the intent of SB 221 is to spur investment in energy efficiency
measures that would not otherwise be undertaken. They recommend that the savings for
any measures implemented by the utilities or mercantile customers that exceed energy
codes or other mandatory standards be counted for the reasonable lifetimes of the facilities
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in question, but in no instance should credit be given to a measure that merely matches
what the electric utility is otherwise required by law to do.

We have changed the provision of proposed Rule 39-04(C)(1) which is now
incorporated in new Rule 39-05(D) to prohibit only the counting of those measures that are
subject to energy performance standards required by law, including those embodied in the
Energy Independence and Security Act of 2007. We see no reason to credit electric utilities
for benefits of measures that would have happened regardless of their efforts. Under the
new rule, the replacement of incandescent lighting with compact florescent lighting
program would count now, but not after such measures become required under the
Energy Independence and Security Act of 2007

FirstEnergy also proposes that a new provision be added to clarify that affiliated
electric utilities may use a total Ohio benchmark, rather than being forced to comply with
company-specific targets and reporting. We find no statutory support for this suggestion.
The energy efficiency program requirements of Section 4928.66, Revised Code, expressly
apply to electric distribution utilities. We can find no provision that would allow the
benchmarks to be met on a consolidated basis.

4901:1-39-05 Recovery mechanism:

Before specifically addressing the comments on Rule 39-03, we note that this rule
will be renumbered as Rule 39-07 in the attached rules.

DP&L and FirstEnergy assert that there is no statutory authority for the
conditioning of program cost recovery under proposed Rule 39-05(A) upon the approval
of the electric utility’s long-term forecast and benchmark reports. The electric utilities also
argue that the provision would create an unlawful regulatory structure that would require
an electric utility to initiate programs to meet targets that will soon be in effect, but would
delay any recovery to some future time or even disallow recovery if a benchmark report is
disallowed or a target is narrowly missed. DP&L also argues that the proposed rule is
invalid because it would diminish the electric utility’s right of recovery under Section
4928.143(D), Revised Code. '

OCEA objects to the proposed elimination of approval of the electric utility’s long-
term forecast and benchmark reports as a prerequisite of cost recovery. OCEA argues that
the LTFR review is the proper planning venue for resource plans, and recommends that a
comprehensive IRP be filed by all Ohio electric utilities every year. OCEA contends that
cost recovery for new generation sources or for long-term power purchase contracts
identified by utilities in their electricity security plans (ESP) should not be approved
absent a demonstration that such resources are least-cost and reasonable risk resources as
determined in the LTFR process, and result in compliance with benchmarks under SB 221.
Given the expedited nature of the various electric utility ESP cases, OCEA argues that
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approval of those plans should not commit Ohio ratepayers to long-term resource
acquisitions without the benefit of review of an electric utility’s forecast and IRP
requirements under Chapters 4901:5-1, 4901:5-3, and 4901:5-5.

New Rule 39-07(A) addresses these concerns by conditioning recovery upon
approval of the electric utility’s program portfolio plan under new Rule 39-04, rather than
the LTFR and the benchmark report. We believe this resolution provides sufficient review
- to protect Ohio ratepayers while minimizing the delay in recovery and thereby
encouraging investment in energy efficiency and peak-demand reduction programs
consistent with the intent of SB 221. Any such recovery will be subject to annual
reconciliation under new Rule 39-07(A).

New Rule 39-07(A) also clarifies that rate adjustment mechanisms must established
pursuant applicable ratemaking statutes and procedures, In addition to traditional rate
case proceedings, recovery could be provided through a revenue decoupling mechanism
that aligns the electric utility’s financial interests with helping their customers use energy
more efficiently under Sections 4928.143(B}2)(h) or 4928.66(D), Revised Code. To the
extent not otherwise authorized, an electric utility could seek recovery of peak demand
reduction and energy efficiency program costs under Section 4905.31(E), Revised Code.

FirstEnergy contends that the term “potential” should be changed to “actual” with
respect to the shared savings referenced in Rule 39-05(A). FirstEnergy asserts that the
amount of shared savings will be known, so that no potential amounts should be used for
the calculation. We have modified our new Rule 07(A) to eliminate the word “potential,”
but we also note the change in the process under Chapter 4901:1-39 should result in
recovery upon plan approval, subject to reconciliation in the Commission’s verification of
energy savings and peak demand reductions.

The electric utilities also object to the wording of Rule 39-05(A)(1), as creating an
unnecessary potential for future litigation over the recovery of transmission and
distribution infrastructure investments that reduce line losses but that also enhance
reliability. =~ DP&L asserts that the proposed rule is inconsistent with Section
4928.143(B)(2)(h), Revised Code, which allows an electric utility to request single issue
ratemaking treatment for infrastructure improvements while expressly requiring the
Commission to examine the reliability of the electric utility’s distribution system in
approving such request. FirstEnergy contends that recovery should not be dependent
upon the purpose for which the investment is made. DP&L suggests that the phrase “if
such investments are found to reduce line losses” be substituted for the proposed
language: “limited to the portion of those investments that are attributable to energy
efficiency purposes as opposed to reliability or market purposes.”

OCEA disagrees with the electric utilities’ proposed revision, and recommends that
all transmission and distribution investments be recovered in a traditional distribution rate
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case or, as permitted in Section 4928.143(B)(2)(h), Revised Code, under an infrastructure
modernization plan, but that recovery of those investments not appear in any energy
efficiency rider or energy efficiency cost category.

Revised Rule 39-07 must apply to both electric utilities with an ESP that authorizes
single issue ratemaking for transmission and distribution infrastructure improvements
under Section 4928.143(B)(2)(h), Revised Code, and to utilities whose rates have not been
set pursuant to that provision. The Commission cannot by rule expand its statutory rate
making authority. Thus, revised Rule 39-07(A)(1) clarifies that recovery for such
infrastructure improvements as energy efficiency or demand reduction program costs
should be limited to investments that are attributable to and undertaken primarily for
energy efficiency or demand reduction purposes. Nothing in this rule prohibits utilities
from seeking recovery for additional transmission and distribution improvements
pursuant to Sectlon 4928.143(B)(2)(h), Revised Code, or other applicable rate making

statutes.

With respect to Rule 39-05(A)(2), now being adopted as Rule 39-07(A)(2), DP&L
requests clarification that only a partial exemption should be allowed for integrated
mercantile customer programs, with such exemption being in proportion to the amount of
their load saved in relation to the then-current annual energy efficiency and demand
reduction target, DP&L asserts that a mercantile customer should not be allowed to avoid
the entire energy efficiency program charge assessed by the electric utility each year
through the implementation of a program which produces only minimal savings.

The Commission believes that a partial exemption may be appropriate where
mercantile customer energy savings and peak demand reductions, as a percentage of the
customer’s baseline period energy use and peak demand, are significantly below the
utility’s applicable energy efficiency and demand reduction requirements. We will review
applications for exemption on a case-by-case basis.

F1rstEnergy proposes new sections to this rule to expressly state that cost recovery
approved under this rule is not by-passable except under the mercantile customer
exemption under the following rule, and that such cost recovery may be allocated across
all customers of the utilities within the same holding company system. As a general rule,
the Commission will consider this to be non-by-passable, but reserves the right to review

“this issue on a case-by-case basis. Moreover, we find no statutory authority for allocation

of energy efficiency and demand reduction costs across affiliated operating companies.

4901:1-39-06 Commitment for integration by mercantile customers

Before specifically addressing the comments on Rule 39-06, we note that this rule
will be renumbered as Rule 39-08 in the attached rules.
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DP&L contends that proposed Rule 39-06(A) should be modified to coordinate the
benefits to a mercantile customer from participation in a PJM or MISO demand reduction
program with those available through an electric utility’s demand response program.
DP&L asserts that a mercantile customer, or supplier to it, should be able to obtain the
benefit of payments from PJM for participation in a PJM demand reduction program, or
avoid paying a share of costs associated with the electric utility’s demand reduction
programs, but not both. DP&L also requests clarification on the verification of customer-
provided impacts, and that an electric utility will not be penalized for any customer failure
to meet program targets. In any event, DP&L asserts, any financial benefit to a customer

should not exceed the product of the energy efficiency surcharge and the customer’s
baseline usage. :

We have required that mercantile customers enter into special arrangements
wherein all communications, protocols, and consequences for noncompliance are
identified. In our March 18, 2009 opinion in Case No. 08-917-EL-S8SO, the Commission
recently indicated that we will consider customer participation in PJM demand reduction
programs as a separate matter. Pending the outcome of that proceeding, we will consider
participation in PJM demand reduction programs on a case-by-case basis an application
proposes to incorporate participation in PJM programs into the electric utility’s demand
reduction programs.

With respect to proposed Rule 39-06, AEP contends that agreements with
mercantile customers will be forward-looking in nature and relate to future energy
reductions and demand reductions associated with customer-sited capabilities and
resources. AEP criticizes the proposed rule for assuming a retrospective accounting can be
performed, while in most instances, AEP expects that only projected events and results
will be available. As described above, the new reporting requirements recognize the
forward-looking nature of future energy efficiency and peak-demand reductions and
provide for reconciliation when actual impacts have been measured and verified.

With respect to proposed Rule 39-06(D), FirstEnergy advocates the adoption of a
new energy efficiency credit rule which would create energy efficiency credits that could
be used for compliance with energy efficiency benchmarks at any time over the life of the
initiative or project, similar to the renewable energy credits proposed in Chapter 4901:1-40.
FirstEnergy asserts that such a rule would enhance the process of tracking and reporting
compliance under SB 221 energy efficiency requirements by way of standard reporting
tools such as the PJM Generator Attribute Tracking System, and would ensure that energy
efficiency efforts that go beyond the statutory requirements are not unnecessarily stranded
in that year. ‘

While the Commission is open to the construct of energy efficiency credits, we are
unawatre of any accreditation regime currently operating in Ohio. The energy efficiency
rules adopted herein do not prevent or preclude the use of energy efficiency credits and
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should such a regime be created, we may reconsider FirstEnergy’s suggestion. In any
event, the banking provisions in new Rule 39-05(E) should alleviate any concern about
achieving more energy savings than required in any given year by allowing electric
utilities to carry over savings in excess of the current benchmark to the future/following
years.

Additionally, numerous clarifying language changes were suggested for proposed
Rule 39-06, and many will be incorporated into the rule we adopt as Rule 39-08. We note,
however, that some comments sought to extend the statutory provisions applicable to
mercantile customers to residential or other customers, while others raise concerns that
this Commission is attempting to expand our jurisdiction to include mercantile customers.
The statutory provisions regarding commitment for integration are expressly limited to
mercantile customers and, while our jurisdiction remains focused on electric utilities, those
mercantile customers who wish to avail themselves of the benefits of integration will need
to cooperate with the electric utility and this Commission as set forth in this rule, and will
thereby become subject to certain compliance and verification proceedings.

OCEA argues that it will be impossible for the Commission to administer this
regulation if any mercantile customer project completed in any prior year is eligible. The
purpose of Section 4928.66, Revised Code, is that utilities implement programs that
achieve significant energy savings and demand reductions beyond what would have
occurred in the absence of such programs. Revised Rule 39-08(B)(4)(d) clarifies that the
ordinary turnover of mercantile customer equipment to equipment that is standard within
the industry is not subject to incorporation in utility programs. The revised Rule calculates
mercantile customer savings and demand reductions based on the difference between the
customer’s capabilities and the energy use or peak demand produced by including
standard new equipment and practices used to perform the same functions.

The Commission has clarified how mercantile customer energy savings and peak
. demand reductions will impact utility baselines. Revised Rule 39-08(B){4)(d) better reflects
the language and purpose of the statute. Under the revised Rule, a reduction in energy
use or demand, which is a negative quantity, is excluded or subtracted from the utility’s
baseline, Subtracting a negative number mathematically increases the utility’s baseline by
the amount of the customer’s reduction in energy use or demand. The revised Rule avoids
double counting the mercantile customer’s energy savings or demand reduction, once to
the extent the customer’s lower usage is already reflected in the utility’s baseline and again -
if the reduction is incorporated into the utility’s program. It avoids overstating the impact
of mercantile customer reductions and diluting the energy efficiency and peak demand
reduction standards

The first program portfolio filing is required by January 1, 2010. It must include the
assessment of potential. This provides sufficient lead-time to develop the assessment of
potential and to prioritize programs that may comprise the initial portfolio such that the
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least cost opportunities may be exploited first. We believe that updating the portfolio of
programs every three years strikes a balance between adjustments such as allowing
programs to mature and bear fruit before considering their natural conclusion and
planning for new programs on the one hand, and timely responsiveness on the other hand.

The initial benchmark report is due within sixty days of the effective date of this
rule. Given the process requirements, this should afford electric utilities enough time to
calculate the baselines and benchmarks, and also provide staff and interested parties time
to review these calculations prior to their use in any additional filings. Subsequent
program portfolio status reports are required every April 15th for two reasons, First, it
allows the electric utilities time enough to gather, analyze, and present data and
information on the programs’ impacts and whether they are sufficient for the electric
utility to be in compliance with benchmarks. Second, the timing of April 15th coincides
with the filing of LTFRs, andIRPs. The LTFR and IRP both provide context for considering
the impacts of energy efficiency and peak demand reduction programs. It is also required
that baselines be set using forecast data and information. By filing them simultaneously,
the transparency of setting the baselines is enhanced because all stakeholders can see the
derivation and basis for calculating the baselines.

Chapter: 4901:1-40 Alternative Energy Portfolio Standard

LS Power suggests that the Commission should incorporate within Chapter 4901:1-
40 a competitive procurement requirement under which electric utilities procuring
alternative energy resources must employ a Commission-designed or approved request-
for-proposal (RFP) process, designed to plainly show all market participants that the
process is fair. LS Power suggests that, at a minimum, an electric utility should not be
allowed to demonstrate that the cost cap under Section 4928.64(C)(3), Revised Code, has
been exceeded, or that the electric utility is prevented by force majeure from complying
with the renewable mandate under Section 4928.64(C)(4), Revised Code, without evidence
of conditions throughout the entire renewable resource market and that such a showing
cannot be made without the electric utility having employed an effective, Commission-
designed RFP process.

The Commission would note that 40-06(A)(1) requires electric utilities or electric
services companies seeking a force majeure determination to demonstrate that they have
pursued all reasonable compliance options, including specifically REC solicitations. In
addition, both 40-07(A)(2) and (B)(2) require that electric utilities or electric services
companies pursue all reasonable compliance options prior to seeking relief under the cost
cap provisions.
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4901:1-40-01 Definitions

The Competitive Suppliers suggest that the definition for “biologically derived
methane gas” be amended to add the phrase “including but not limited to municipally
owned landfills” immediately after “landfill methane gas.” The proposed revision creates
aredundancy and is, therefore, not required.

In its comments, Vertus suggests a list of feedstock materials be included under the
definition of “biomass energy” but also seeks to exclude agricultural and tree crops.
OCEA and the Wind Advocates also support the exclusion of forest and agricultural crops
from the definition, and urge that the exclusion extend to forest and agricultural crop
residues or by-products derived from federal lands or land that was not cleared prior to
enactment of SB 221. In reply comments, AMP-Ohio, DP&L, the Farm Bureau, and New
Generation disagree with these proposed exclusions. Duke suggests that “biomass
energy” should include clean demolition and construction material.

We note that Section 4928.01(A)(35), Revised Code, lists biomass energy as a type of
renewable energy resource but does not specifically define the term. The Commission
believes that it is important to include energy crops as potential sources in the definition of
biomass energy. Excluding agricultural or tree crops from the definition of biomass
energy, as Vertus suggests would preclude the use of cellulosic biomass feed stocks under
research and development today, such as fast growing varieties of tree and agricultural
crops under regular harvest for conversion to bicenergy. Biomass energy crops may
include trees, shrubs, and grasses that have environmental and land-use benefits including
use of marginal agricultural and reclaimed land, potentially lower energy and production
inputs, and carbon sequestration.

With regard to wood biomass resources, the Commission believes the definition of
biomass should include waste streams, such as wood and paper manufacturing waste,
urban wood and tree residues, forestry residues from continuing forest management and
harvest operations, or other land clearing. However, the Commission also conditions the
use of forest resources upon sustainable forest management operations. Rule 40-04(E)
introduces a certification process in which specific resources or technologies, including
consideration of fuel or feedstock as applicable, will be evaluated. As indicated by 40-
04(E)(2), such process would include the potential for interested persons to intervene and
request a hearing.

The Competitive Suppliers suggest that the definition of “clean coal technology” be
revised as follows:

“Clean coal technology” means a carbon-based product that is chemically
altered before combustion to demonstrate a reduction, as expressed in ash, in
emissions of nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or
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sulfur trioxide in accordance with American society of testing and materials
standard D1757A or a reduction in metal oxide emissions in accordance with
standard D5142 of that society, or clean coal technology that include the
design capability to control or prevent the emission of carbon dioxide, which
design capability the commission shall adopt by rule and shall be based
economically feasible best available technology or, in the absence of a
determined best available technology, shall be of the highest level of
economically feasible design capability for which there exists genera}ly
accepted scientific opinion.

OCEA requests that the Commission adopt the definition of a clean coal facility that
is used in Hlinois. OCEA notes that “clean coal technology” as defined in Section
4928.01(A)(34)(c), Revised Code, expressly authorizes the Commission to adopt specific
design capabilities based on economically feasible best available technology or generally
accepted scientific opinion. OCEA criticizes proposed Rule 40-01(F) for merely defining
“clean coal technology” in the same manner as the statute, which could allow a proposed
project to designate itself as a clean coal technology based upon a statement of its design
capability without having removed a single pollutant from the air. To correct this
deficiency, OCEA recommends that proposed Rule 40-01(F) should be revised to include
specific design capability standards.

The Commission recognizes its statutory authority to adopt specific design
capabilities for clean coal technologies under Section 4928.01(A)(34)(c), Revised Code. We
believe, however, that the definitions and processes contained in 40-01(F), 40-04(E) and 41-
03(C) provide adequate guidance to meet these statutory requirements..

Duke suggests that the term “co-firing” in proposed Rule 40-01(G) should be
broadly construed to include the use of alternative fuels where a cost benefit analysis
demonstrates long-term benefits for consumers. OCEA recommends that the proposed
rule be revised to parallel the Commission’s proposed qualification on the use of biomass
energy as a qualifying renewable energy resource in proposed Rule 40-04(A)(6). The Wind
Advocates suggests that the fuel source should dictate what portion of the output should
qualify as advanced or renewable. We generally agree, as fuel inputs should be measured
by estimated energy content rather than volume or some other measure. We are,
therefore, adding additional language to this definition to clarify that the amount of
electricity output from a co-firing facility that will qualify as a renewable energy resource
will be determined by the proportion of energy input from a renewable energy resource.

Duke asserts that the definition of “deliverable into this state” should include
facilities within the PJM and MISQO transmission organizations so long as the electric utility
or provider can demonstrate an available transmission path. FirstEnergy and the
Competitive Suppliers urge that the PJM and MISO areas be included without
qualification. DP&L argues that, since both PIM and MISO require a study to be
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petformed prior to the interconmection of any generation source they operate, the
Commission can assume that output from a new generation facility is deliverable
throughout PJM or MISO subject only to emergencies or congestion pricing. DP&L also
contends that the term be expanded to apply to both electricity and a renewable energy
certificate (REC) as defined later in this rule. In addition, DP&L suggests that, for facilities
outside Ohio, in contiguous states, and in PJM’s or MISO’s footprint, the demonstration
should focus on a potential transmission contract path rather than a physical path since
electricity flows along the path of least resistance, whereas purchase power contracts
regularly assume a “contract path” that is counter to the physical flow of electrons. In any
event, the demonstration should only require the possibility of a transmission contract
path, not actual executed contracts. DP&L maintains that this expanded definition will
promote the least-cost and most efficient options for purchasing renewable power, and is
consistent with the reality of how RECs are bought, sold, and retired.

While some comments urge this Commission to expand the definition of
“deliverable into this state” to include any generation originating within the PJM or MISO
transmission systems, we believe a demonstration of delivery via a power flow study
and/or deliverability study should be necessary, although not to the extent of requiring
signed contracts. With that clarification, we do not find any need to revise proposed Rule
40-011).

Several comments were made regarding the definition of “distributed generation”
in Rule 40-01(L). Some of these proposals focus on the location in the electric system and
ownership of the generator, while others reference types of generation equipment. Taking
into consideration these comments, the Commission has clarified the definition of
“distributed generation,” to reflect that it is generation located on-site whether owned by
the customer or a third party. In addition, we believe it may be helpful to clarify our views
on ownership of any RECs in distributed generation applications. It is the Commission’s
belief that RECs should belong to the owner of the equipment that produces the electricity
underlying the RECs, unless there is contractual language that dictates otherwise.
Therefore, in a net metering scenario, a resident owning and employing a qualified
resource would retain any claim to the associated RECs unless ownership was otherwise
established in a contract. Such RECs cannot automatically be claimed by the electric
utility.

With regard to Rule 40-01(M), AEP, FirstEnergy and Duke object to the proposed
definition of “double counting” as lacking statutory authority, and they suggest there is no
rationale for prohibiting a single resource, such as a solar panel, from being used for both
energy efficiency and renewable energy requirements. They maintain that energy savings
should be able to be counted toward both the 25 percent alternative energy mandate as
well as the 22 percent energy efficiency mandate. FirstEnergy argues that these statutory
goals are not mutually exclusive, but that, if more requirements can be satisfied with less
investment, such practice should be encouraged, not discouraged.
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DP&L agrees that a prohibition should exist to prevent double counting of the same
resource by two different entities, but seeks clarification that such a prohibition would not
extend to the use of a resource to comply with multiple requirements imposed by two
different governmental entities, such as similar state and federal requirements. DP&L also
requests clarification regarding the references to product offerings and marketing claims,
asserting that if an electric utility buys a REC and is compensated through a green energy

tariff, the costs would not also be recoverable through a rider to recover SB 221 compliance
costs.

With respect to staff’s proposed definition of “double counting” of energy efficiency
and demand-side management efforts towards the requirements of both Sections 4928.64
and 4928.66, Revised Code, the Commission does not believe that it is appropriate to
recognize the specific benefits of these activities under both requirements simultaneously.
Similarly, in a voluntary green pricing program under which an electric utility is fully
compensated by its tariff rate, RECs which are acquired for such program should not also
qualify toward compliance with the alternative energy portfolio standards in Section
4928.64, Revised Code. We have also clarified that it is not permissible to count renewable
generation if the REC associated with that generation can be transferred and used for a
different purpose. However, in the event that a national portfolio standard is enacted, it is
not our intent to require an additional layer of compliance above any potential national
renewable or advanced energy standard.

As proposed, “fully aggregated” would mean that “the renewable energy credit
shall retain all of its attributes, including those pertaining to air emissions, and that
specific attributes are not separated from the renewable energy credit and sold
individually.” DP&L suggests that the term “environmental” be inserted before
“attributes” in both instances, to clarify that a REC may be purchased separately from the
energy output, but that a single renewable megawatt-hour (MWH) cannot be separated
into multiple compliance credits (such as SOz RECs, NOx RECs, carbon RECs, etc.).

FirstEnergy opposes the proposed definition. It argues that, to be consistent with
other states, a REC should be a separate attribute from energy, capacity, and ancillary
services, and any other current or future attribute associated with the MWH of renewable
energy that resulted in the REC’s creation.

The Competitive Suppliers suggest that a new definition for “green attributes” be
added to describe the benefits of renewable generation. That proposed definition
provides, in part, that “green attributes” mean any and all credits, benefits, emissions
reductions, offsets, and allowances, howsoever entitled, attributable to the electric
generation facility and its displacement of conventional energy generation/production.

They propose that “fully aggregated” be modified to mean that the REC will retain all of
its green attributes.
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The definition we are adopting in this proceeding in Rule 40-01(T}) clarifies that
environmental attributes may not be unbundled from the REC and sold individually,
although the credit may be unbundled from the electricity with which the REC was
originally associated.

Staff defined “renewable energy cred_lt” in Rule 40-01(DD) to mean the fully
aggregated attributes associated with one-megawatt hour of electricity generated by a
renewable energy resource. FirstEnergy proposes an alternative definition it believes to be
clearer and more flexible: “’Renewable energy credit’ represents one megawatt hour of
renewable energy generation, whether self-generated, purchased along with the
commaodity, or separately through a tradable instrument.”

Although SB 221 does not specifically address the unbundling of RECs, Section
4928.65, Revised Code, does indicate that RECs can be used for compliance. The
Commission believes that the unbundling of RECs from the associated electricity is
consistent with the legislation and should result in lower costs of compliance.
Accordmgly, we will add language to clarify the definitions of “fully aggregated” and

“renewable energy credit” in this rule.

Duke suggests that the definition of “wind energy” should be revised to include
energy storage such as compressors that store compressed air for daytime energy
production or peaking purposes. As discussed in 40-04(A) below, the Commission
acknowledges the potential benefits of energy storage systems, but we do not believe that
energy storage, by itself, automatically constitutes a renewable energy resource, without
qualification.

The Competitive Suppliers suggest that a new definition for “annual report” be
added to denote the detailed information required to be filed by the electric utilities
pursuant to Section 4905.14, Revised Code, and by electric service providers under Section
4928.06, Revised Code. While the rules adopted in this order provide for a number of new
or expanded reports, we do not believe any reference to the annual reports filed pursuant
to Section 4905.14, Revised Code, need be included in this chapter.

4901:1-40-03 Requirements

DP&L suggests amending proposed Rule 40-03(A) to clarify that it is not to be read
as conflicting with the definition of “deliverable into this state” in Rule 40-01(I), above.
DP&L also suggests that the phrase “including solar energy resources” in Rule 40-
03(A)(2)(a) be deleted to clarify that SB 221 does not require half of all solar energy
resources to be from Ohio facilities. Further, DP&L contends that Rule 40-03(A)3) is in
potential conflict with Section 4928.143(B)(2)(c), Revised Code, which provides for a non-
by-passable charge for any type of generation resource that meets certain criteria and is
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found to be needed pursuant to an integrated resource plan. DP&L suggests modifying
this paragraph to identify this statutory exception.

Duke suggests that this provision should be amended to specify that only energy
costs incurred by the electric utility in complying with the alternative energy portfolio
standard are avoidable by a choice customer. Duke asserts that an unavoidable capacity
charge is necessary to meet the Ohio mandates, and that utilities will not invest in
significant renewable capacity additions without an unavoidable capacity charge such as
expressly provided under Sections 4928.143(B)(2)(b) and (c), Revised Code.

The rule we are adopting in this order will be modified to reflect some of the
suggested changes to harmonize the definition of “deliverable into this state” in Rule 40-
01(T) with this provision.

As with proposed Rule 39-04, the issue of whether a “rolling average” should be
used to compute the three-year base period was also raised by the utilities for proposed
Rule 40-03(B). The issue is whether the baseline period should be 2006 through 2008 (the
three years prior to January 1, 2009), or a “rolling average” under which the three years
used to calculate the base period would change each year. The utilities argue that the use
of a rolling average would result in a compounding effect that would, over time, make the
targets impossible to achieve. In the alternative, DP&L suggests that the Commission
could use a rolling three-year period, but make adjustments to eliminate the compounding
effect. In addition, DP&L asserts that electric utilities who are members of PJM should use
the peak demand set by PJM for billing purposes in determining the appropriate baseline.

As noted above, the Commission believes that the most reasonable interpretation of
SB 221 requires a “rolling average” to be used, although an electric utility is not precluded
from requesting reasonable adjustments at the time it files its report.

FirstEnergy contends that the proposed Rule 40-03(B) Lm.fairly spreads the
responsibility for compliance to companies that have been operating in the state where
significant shopping has occurred. Tt further contends that Rule 40-03(B) fails to address
the situation where suppliers default or move out of state. FirstEnergy suggests several
changes to Rule 40-03(B). The Commission finds FirstEnergy’s proposed changes would
add a level of complexity that it has not shown to be necessary or required by the statute..

Several comments object to the provision that excused new competitive providers
from complying with the portfolio standard requirements in their first year of service
because new providers would not have any sales hlstory during the applicable baseline
period. The Competitive Suppliers argue that this provision would greatly disadvantage
those suppliers currently operating in Ohio, and suggest that their prior sales be
“grandfathered” by only counting sales on a prospective basis, to effectively level the
playing field with new entrants.
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The Commission recognizes that this proposed provision may represent an unfair
advantage for a new provider. Therefore, we have revised the rule to require a new
competitive provider to project sales for their first year. The projection will be used as the
baseline calculation during its initial year of operation in the state.

With regard to proposed Rule 40-03(C), Duke contends that the 15-year planning
horizon is not practical and should be reduced to five years. FirstEnergy asserts that there
is no statutory basis for this provision beyond an annual filing for review of compliance
with the most recent applicable benchmark under Section 4928.64, Revised Code. Duke
suggests that the plan should also be incorporated into an existing forecast or resource
plan process to avoid duplication of reporting requirements. FirstEnergy argues that such
a long-term filing poses a significant burden for little apparent value, and contends that

information regarding an electric services company’s supply portfolio is confidential and
should not be made public.

The Competitive Suppliers also complain that the proposed 15-year plan is not a
practical requirement for electric services companies, since they typically enter into short-
term contracts and are unable to predict with any meaningful degree of certainty what
their customer load will be beyond the following year. They suggest a one-year planning
period would better reflect the business model for these providers.

The Competitive Suppliers also suggest that new subsections D through F be added
to Rule 40-03 to detail a one-year planning and annual compliance report filing for electric
services companies that would be afforded confidential treatment for a three-year period
without any requirements of motion or entry under Rule 4901-1-24, O.A.C.

Numerous comments on paragraph (C) of proposed Rule 40-03 have led us to
clarify that the plan will be formally docketed and to adopt a shorter ten-year planning
horizon. These changes are more consistent with the proposed IRP requirements, with an
expectation that efforts under both sections will be closely coordinated. The Commission
also acknowledges, in response to several comments, that the contents of the plan are
nonbinding, Compliance with the alternative energy portfolio standard requirements is
expected to be dynamic, and therefore a forward-looking compliance plan is expected to
be revisited and updated as new information becomes available. The plan contents were
also revised to gather more targeted information to be used, in part, for the development
of the annual reports that the Commission is required to provide to the General Assembly

under Section 4928.64(D)(1), Revised Code.

4901:1-40-04 Qualified resources.

Proposed Rule 40-04(A) identifies qualified resources for meeting renewable energy
resource benchmarks. Duke contends that the ferm “biomass energy” and its
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measurements should always include biologically derived methane gas, with or without
co-firing, to be consistent with Section 4928.01(A)(35), Revised Code.

FirstEnergy asserts that this provision contains limitations in conflict with express
language of the statute under Section 4928.01(A)(35), Revised Code, which defines a
“renewable energy resource” to include a “storage facility that will promote the better
utilization of a renewable energy resource that primarily generates off peak.” FirstEnergy
argues that wind is clearly a renewable resource that primarily generates off peak, and
since a storage facility has the unique capability to move generation in time from off-peak
to on-peak, such storage clearly provides for better and more effective renewable energy
utilization. FirstEnergy contends that such a storage facility will promote the better
utilization of a renewable energy resource that primarily generates off peak by allowing
control of a facility which would otherwise be an undependable source, by enhancing the
value to customers and the resource owner in delivery power to the marketplace at
optimal times, and thereby encouraging further investment in and development of wind
IesSOUrces.

Although the Commission acknowledges the potential benefits of energy storage
systems, we do not believe that energy storage, by itself, automatically constitutes a
renewable energy resource without qualification. The Commission also deems it
appropriate to modify Rule 40-04(A) to clarify that solid waste energy must go beyond

trash-burning and to eliminate limitations on biomass energy and fuel cells as qualifying
resources. : '

OECA recommends a modification to Rule 40-04(B)(1) to clarify that any
modification to an electric generation facility will qualify only if the facilities total annual
carbon dioxide emissions do not increase. We agree that Section 4928.01(A)34)(a),
Revised Code, permits generator modifications to qualify only if the increase in output is
achieved without additional carbon dioxide emissions. We have revised the rule to ensure
that this requirement is met.

Several comments seek clarification to determine if the Commission intends to
recognize incremental or total generation from certain facilities under Rule 40-04(B). We
find this concept adds value in some instances, and we have added language to indicate
when an incremental benefit would be recognized.

Proposed Rule 40-04(C) lists the mercantile customer-sited resources that may be
qualified resources for meeting electric utilities’ annual renewable energy resource
benchmarks or advanced energy resource benchmarks. The Competitive Suppliers
contend that this provision should be expanded to allow new or existing mercantile
customer-sited resources to count toward meeting renewable and advanced energy
benchmarks for electric service providers, as well as electric distribution utilities. They
argue that the staff- proposed rule would put them at a competitive and financial
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disadvantage, and that there is no reason to preclude electric service providers from
counting these resources toward their benchmarks. We find that the Competitive
Suppliers’ suggestion is not supported by the statute. Section 4928.64(A)(1), Revised Code,
limits the ability of mercantile customers to commit advanced energy resources or
renewable energy resources “into the electric distribution utility’s demand-response,
energy efficiency, or peak demand reduction programs...”. [emphasis added]

The Competitive Suppliers also assert that biologically derived methane gas should
be included as a qualified resource under Rule 40-04(C). We note that biologically derived
methane gas is expressly listed as a qualified renewable resource, under Section

- 4928.01(A)(35), Revised Code, and is, therefore, a qualified renewable resource under Rule

40-01(EE). Further, the definition of “biomass energy” in 40-01(E) includes language
pertaining to biclogically-derived methane gas.

Several electric utilities object to the prohibition against double-counting in the
proposed rule as being without statutory basis or reasonable basis. They contend that a
single resource, such as a solar panel, should count toward both the 22 percent energy
savings mandate by the year 2025 under Section 4928.66, Revised Code, and the 25 percent
alternative energy resource mandate by the year 2025 under Section 4928.64(A)(1), Revised
Code. They note that Section 4928.64, Revised Code, expressly states that advanced
energy resources include energy efficiency, while the statutory definition of “advance
energy resource” under Section 4928.01(34)(g), Revised Code, specifically includes DSM
and energy efficiency resources. Therefore, they argue, Staff’s proposed rule must be
revised to permit energy effidency program results to be counted toward both the
alternative energy benchmarks as well as the energy efficiency benchmarks.

As noted in our discussion of Rule 40-01(M) above, the Commission believes this
rule appropriately prohibits the double-counting of single resource toward compliance
with the requirements of both Sections 4928.64 and 4928.66, Revised Code. However, in
the event that a national portfolio standard is enacted, it is not our intent to require an

additional layer of compliance above any potential national renewable or advanced energy
standard.

Proposed Rule 40-04(D) provides that an electric utility or electric services company
may also use RECs to satisfy all or part of a renewable energy resource benchmark. Duke
suggests that the proposed rule would allow an electric utility to acquire RECs from other
parts of the country, but requests clarification whether the use of such RECs be
conditioned upon a demonstration that the energy from the generation source creating the
purchased RECs is capable of being delivered into the state of Ohio. We believe the most
appropriate interpretation consistent with SB 221 is to require that the use of RECs be
limited to those associated with electricity originating in Ohio, or deliverable into this
state, as defined in Rule 01(I). |
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, Multiple comments addressed the life of a REC (i.e., the length of time that a REC
can be banked), with several different interpretations of the language in Section 4928.65,
Revised Code, being offered. The Commission believes that Rule 40-04(D)(3) is consistent
with the foregoing statutory provision. RECs retained by the original generator have an
unlimited life, while purchased or acquired RECs will have a life of five years from the
date of initial purchase or acquisition.

We are also adding clarification that only RECs generated after the effective date of
SB 221 will be permitted for use towards compliance. The Commission does not believe it
is reasonable to utilize RECs generated prior to July 31, 2008, for compliance purposes, and
has added language to this effect in Rule 40-04(D)(6).

4901:1-40-05_Annual compliance reviews

We have substantially changed the review procedures in this rule to more closely
reflect the annual review of compliance process adopted in Chapter 39.

4901:1-40-06 Force majeure

We again note LS Power’s suggestion to incorporate a competitive procurement
requirement which would require an electric utility to demonstrate that it had employed
an effective, approved, and transparent RFP process as a condition precedent for any
determination that a cost cap was exceeded under Section 4928.64(C)(3), Revised Code, or
that the electric utility is entitled to force majeure relief under Section 4928.64(C)(4),
Revised Code. As mentioned previously, 40-06(A)(1) requires electric utilities or electric
services companies seeking a force majeure determination to demonstrate that they have
pursued all reasonable compliance options, including specifically REC solicitations. Int
addition, both 40-07(A)(2) and (B)(2) require that electric utilities or electric services
comparies pursue all reasonable compliance options prior to seeking relief under the cost
cap provisions.

No substantive changes were deemed necessary to this rule, and it will be adopted
as proposed. o -

4901:1-40-07 Cost cap

The electric utilities contend that proposed Rule 40-07 fails to conform to the
statutory language of Section 4928.64(C)(3), Revised Code, which provides:

An electric distribution utility or an electric services company need
not comply with a benchmark under division (B)(1) or (2) of this
section to the extent that its reasonably expected cost of that
compliance exceeds its reasonably expected cost of otherwise
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producing or acquiring the requisite electricity by three per cent or
more.

The electric utilities argue that proposed Rules 40-07(A) and (B) set up two separate
caps for advanced and renewable benchmarks, respectively, rather than providing a single
cap. They contend this effectively raises the statutory cap from three to six percent.

The Commission believes that the proposed rule regarding benchmarks is the most
reasonable interpretation of Section 4928.64, Revised Code, consistent with the goals of SB
221. We note that the statutory language quoted above expressly provides that
compliance is waived under “division (B)1) or (2)” which indicates that there are two
separate caps which must be applied.

FirstEnergy also objects to the proposed rule’s use of the electric utility’s
“reasonably expected generation rate” rather than the statutory language of “reasonably
expected cost of otherwise producing or acquiring the requisite electricity” to determine
the cap.

. The Competitive Suppliers contend that it would be difficult for an electric services
company to comply with this provision as proposed by staff. They note that other states
use publicly available information to determine whether an electric services company has
exceeded the cost cap for renewable energy, and that New Jersey has proposed to use data
collected by the EIA of the U.S. Department of Energy under Form EIA-826, which
provides a 12-month average retail price of electricity to ultimate customers in all sectors
and is specified by state. The Competitive Suppliers suggest that the ELIA-826 data would
be an appropriate basis for determining whether competitive suppliers have reached a cost
cap in meeting the benchmarks since the prices paid by customers of CRES providers vary
on a customer-by-customer basis. They also assert that costs incurred by an electric
services company in meeting its benchmark obligation is highly sensitive competitive
information which should be protected from public disclosure for a three-year period in
order to prevent competitive harm. The issues raised by the Competitive Suppliers will
initially be addressed on a case-by-case should any Competitive Suppliers request a
determination from the Commission regardingits cost of compliance. Rule 40-07(A)(1)
and (BX1) indicate that an electric utility or electric services company maintains the
burden of proof for substantiating a claim under the cost cap provision of the rule.

Duke argues that proposed Rule 40-07(C) should include capacity as part of the
renewable compliance costs, and suggests that the cost for renewable energy (and capacity
if applicable) be compared to the wholesale market cost of traditional energy (and capacity
if applicable) based upon an average price of the portfolio held by the electric utility or
electric service company. Duke asserts that the price of renewable energy may fare better
in such comparison than the price of renewable capacity, which is significantly more than
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three percent in excess of the price of traditional capacity, and that distinct treatment of
energy and capacity will encourage additional investment in renewable resources.

We note that the cost of compliance with benchmarks under this section will reflect
the market value of a REC. The market value of a REC reflects the unbundled
environmental attributes of a renewable resource, not the value of energy and capacity.
We therefore reject Duke’s suggestion.

FirstEnergy states that proposed Rule 40-07(C) is inconsistent with 5B 221 since it
implies that the three percent cost cap is calculated by comparing the electric utility’s total
generation rate with alternative energy resource expenditures, to the total generation rate
without alternative energy resource expenditures. FirstEnergy contends that 40-07(C)
conflicts with the clear statutory language of Section 4928.64(C)(3), Revised Code, which
uses the phrase . “cost of otherwise producing or acquiring the requisite electricity”
{(emphasis added). FirstEnergy argues that the use of the phrase clearly indicates that the
three percent cost should measure the difference in costs on the specific generation
required to meet the benchmark, not between the total generation with and without
alternative energy resources.

OCEA contends that FirstEnergy’s position lacks a statutory basis and appears to
trigger the cost cap prematurely so that utilities need not invest in alternative energy
technologies. OCEA argues that the cost cap is to protect ratepayers from significant
increases in their electric bills and the fairest way to do that is to assess the cost to

ratepayers overall rather than isolating “specific generation” associated with meeting a
benchmark.

The Commission agrees that the function of the cost cap is to protect consumers
from significant increases in their electric bills. It should be calculated based on a
comparison of generation costs to meet the total consumer electricity requirements. Given
that different types of generation will be dispatched differently and have different impacts
on electricity prices, any attempt to base the cap on a comparison of the “difference in
costs” of specific types of generation would be inherently arbitrary.

After reviewing the comments of the parties, we find that the most appropriate
interpretation of the statute provides for two separate three percent cost caps, one for
renewable energy resources and one for advanced energy resources. As the first
benchmark for advanced energy does not appear until the end of 2024, there would only
be the cap for renewable energy resources, including solar, for the immediate future. In
addition, the word “may” in this paragraph and Rule 07(D) will be changed to “shall” to
eliminate uncertainty as to how the cost caps would be implemented.

Proposed Rule 40-07(D) provides that any costs included in an unaveidable
surcharge for construction or environmental expenditures of generation resources may be
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excluded from consideration as a cost of compliance under the terms of the alternative
energy portfolio standard. OCEA and AWEA both read the proposed rule as suggesting
that certain environmental costs covered by Section 4928.143, Revised Code, would be
excluded from the calculation of the expected generation rate exclusive of any reasonable
compliance costs associated with the portfolio standard requirements. They argue that
such an approach, when applying the percentage cap, would reduce the dollar increment
available for compliance activities. We are adding language to clarify our intent that costs
for which a non-by-passable surcharge have been approved should be included in the
calculation of the expected generation rate. However, these costs would not be considered
a cost of compliance with Section 4928.64, Revised Code, and would not, therefore,
exhaust any portion of a three percent cap.

Proposed Rule 40-07(E) provides that compliance with each benchmark shall be
achieved up to the point that the three percent increment would be reached. FirstEnergy
objects to the use of the phrase “up to the point” in the proposed rule, as being in conflict
with the statutory language in Section 4928.64(C)(3), Revised Code, which states that the
electric utility “need not comply” with the benchmarks if the cap is reached. FirstEnergy
asserts that there is no legislative contemplation of an “up to” standard for the cost cap
and the Commission has no power to modify the application of the statute. As OCEA
points out, FirstEnergy failed to consider all of Section 4928.64(C)(3), Revised Code. The
statute provides that compliance is not required “to the extent” that costs exceed the three
percent cap.

FirstEnergy claims that proposed Rule 40-07(F), which would require compliance in
a future year by an amount of any undercompliance in a previous year due to the three
percent cost cap, exceeds the Commission’s statutory authority and should be deleted.
DP&L contends - that it is error to conclude that there is undercompliance in such
circumstance because the electric utility fully complied with the statutory requirement.
AEP also recommended deleting the proposed paragraph because it has the effect of
overriding the cap protection specifically adopted by the General Assembly. The
Commission believes that the proposed provision is not required to be included in this
rule, but we are reserving the right to impose such a “catch-up” requirement on a case-by-
case basis, .

4901:1-40-08 Compliance payments

Duke contends that the escalation provision to be applied to forfeitures for
noncompliance with renewable energy benchmarks under the proposed Rule 40-
08(A)2)(b) is not expressly provided in SB 221, and should be deleted. FirstEnergy
suggests that if the Commission were to increase compliance payments under proposed
Rule 08(3)(a), due process requires that the eleciric utility or electric services company
should be given sufficient notice before such action is taken.
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Contrary to Duke’s assertion, the Commission’s authority to increase the amount of
a compliance payment is specified in Section 4928.64(C)(2)(b), Revised Code. We do,
however, note that this Commission intends that reasonable notice would be given in the
event that such an increase becomes appropriate.

Chapter 4901:1-41 Greenhouse Gas Reporting and Carbon Dioxide Conirol Planning

In addition to the modifications discussed below, a new Rule 40-02 will be added to

specify the chapter’s purpose and scope, consistent with the Commission’s rulemaking
practice, as discussed above.

4901:1-41-01 Definitions

In it comments, Duke suggests that the official title for “The Climate Registry” in
Rule 41-01(C) be used in this chapter, but notes that the USEPA may establish its own
mandatory reporting program, and recommends that the proposed rule be modified to
accommodate reporting changes, if appropriate.

While we acknowledge Duke’s concern, we believe Ohio should move forward
with this initiative and will revisit this issue at such time as a national reporting program
becomes viable.

In response to comments from various stakeholders including the electric utilities,
municipalities, consumer and environmental advocates, and private sector interests, we
have modified staff’s proposed definition of "electric generating facility" in Rule 41-01{DD)
to exclude plants of less than 50 MW in capacity.

4901:1-41-02 Greenhouse gas reporting and carbon dioxide control planning

As noted above, this rule is being renumbered as Rule 41-03 due to the addition of a
new purpose and scope rule consistent with the other chapters.

FirstEnergy asserts that the proposed rule exceeds the Commission’s jurisdiction
and statutory authority, and is inconsistent with Section 4928.68, Revised Code, which
provides:

To the extent permitted by federal law, the public utilities commission
shall adopt rules cstablishing greenhouse gas emission reporting
requirements, including participation in the climate registry, and
carbon dioxide control planning requirements for each electric
generating facility that is located in this state, is owned or operated by a
public utility that is subject to the commission’s jurisdiction, and emits
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greenhouse gases, including facilities in operation on the effective
date of this section. (emphasis added).

FirstEnergy argues that since its operating companies no longer own any generating
facilities, the reporting requirements under the proposed rules would fall to FirstEnergy’s
unregulated affiliate, which now owns the plants. FirstEnergy contends that, since these
facilities are no longer owned or operated by a public utility that is subject to the
commission’s jurisdiction, the reporting requirements would not apply.

FirstEnergy also suggests that The Climate Registry’s general reporting protocol
requires further public participation and workshops prior to requiring membership, to
help stakeholders better understand reporting requirements and provide a more useful
end product. FirstEnergy notes that, if the intent is to obtain greenhouse gas inventories,
such data is currently available from the USEPA and the proposed reporting would be
redundant and potentially inconsistent. In fact, FirstEnergy asserts, the Qhio EPA does
not plan to require reporting to The Climate Registry.

DP&L suggests that further investigation is needed regarding fees and costs
associated with The Climate Registry tracking and reporting requirements, and requests
that staff convene a series of technical workshops or other proceedings to develop
appropriate parameters for carbon dioxide control planning. In particular, DP&L suggests
that a reasonably comprehensive study for controlling CO:z emissions at existing power
plants could be jointly funded by the electric utilities and provide the basis for
development of additional requirements.

As noted above, the Commission acknowledges the various concerns raised in the
comments, but we believe we must begin to address carbon dioxide control planning
under 5B 221. While there may be issues associated with The Climate Registry tracking
and reporting requirements, we believe that compliance with this chapter will not prove to
be unduly burdensome. However, the parties should now have had sufficient time to
explore the implications of membership in The Climate Registry, and can raise any
problems on rehearing. Furthermore, we may revisit this issue if a national reporting
program becomes a viable option or mandatory requirement.

DP&L contends that the use of the term “environmental control plan” in proposed
Rule 41-02(B) (which is new Rule 41-03(B)) is overbroad since the statutory basis is a single
sentence in SB 221 calling for greenhouse gas reporting and carbon dioxide control
planning requirements. We disagree with DP&L and believe that our adopted Rule 41-
03(B) is consistent with the statute. Accordingly, the Commission rejects DP&L’s
proposed modification.

With respect to controlling emissions of carbon dioxide within the parameters of
economically feasible best technology included in proposed Rule 41-02(C) (which is now
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Rule 41-03(C)), FirstEnergy contends that there are no cost effective, commercially
demonstrated or available control technologies. DP&L also objects to proposed Rule 41-
02(C) as being an excessively broad and ill-defined mandate, which would require
truckloads of emissions data, engineering schematics, and studies. DP&L also contends
that the use of the phrase “economically feasible best technology” would require cost
estimates for each technology. DP&L urges the Commission not to implement proposed
Rules 41-02(B) or (C) at this time, but to instead convene technical conferences to better
define the information to be developed and filed.

Comments on this new chapter from the electric utilities and municipalities
questioned the rules’ intent to include facilities, which they deem to be outside the scope
of the law. Questions were raised by several parties about the definition and inclusion of
the term "person” as too broad in its application as well as the designated recipient of the
information sought by the rule. The consumer and environmental advocates requested
inclusion of alternative technologies and harmony with other commission rules.

After review, the Commission finds that, in general, in yielding a rule that is in the
best interest of Ohio and its citizens, it cannot accept the arguments raised. As the
advocates correctly point out, if only those under the Commission’s traditional direct
jurisdiction are subject to greenhouse gas reporting requirements, such a narrow
interpretation would exempt so many entities from the monitoring and reporting
requirements as to essentially render the rule meaningless. In addition, a broader
interpretation is consistent with, and necessary for, the Commission’s oversight of IRP
planning and the advanced energy portfolio standards, as mandated in SB 221.

We do recognize, however, the validity of the stakeholder arguments for a
jurisdictional threshold on the size for reporting facilities. Therefore, an exemption for
generating facilities of less than 50 MW in capacity was added to the adopted rule to
reflect the corresponding megawatt level used in the Ohio Power Siting statute. In
addition, the reference to “scope 1 (direct) greenhouse gas emissions” was removed at the
suggestion of The Climate Registry.

LONG-TERM FORECAST CHAPTERS

As noted previously, the Commission’s forecast rules are being modified to restore
the IRP requirements under Chapter 4901:5-5 in response to SB 221, and to restore the
general gas and electric forecasting chapters so as to not impact, through this proceeding,
the gas and natural gas companies, except for the correction of two O.A.C. references
contained in existing Rules 4901:5-1-01(G) and 4901:5-3-01(B), O.A.C.  Therefore, our
modifications focus on those required by SB 221. .
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‘Chapter 4901:5-1 Long-Term Forecast Reports

4901:5-1-01 Definitions.

Changes to staff’s proposed modifications to Rule 4901:5-1-018 consist of corrections
to rule and statutory references, and the elimination the phrase in the second section of the
“substantial change” definition. Much of the discussion from the comments focused on
this definition because a “substantial change” triggered an electric utility’s obligation to
file a resource plan with its LTFR. As discussed below, we are now convinced that each
electric wutility should include a resource plan with its annual LTFR in order for this
Commission to make informed decisions dependent upon the status of Ohio’s energy
industries and markets.

While the ESP or the market-based option are the two methods established by SB
221 for the Commission to set generation rates, the LTFR will be the tool used by the
Commission to assess the reasonableness of the demand and supply forecasts based on
anticipated population and economic growth in the state in accordance with Section
4935.04(F)(5), Revised Code. The forecast review process and the rate setting process are
two independent regulatory functions of the Commission. The former assesses the need
for the state of Ohio pursuant to Sections 4935.04(E)(2)(a) and (b), Revised Code, and the
latter determines the rates pursuant to Section 4928.142 or 4928.143, Revised Code.

Section 4935.04(C)(1), Revised Code, requires the LTFR to contain a year-by-year
ten-year forecast of annual energy demand, peak Ioad, reserves, and a general description
of the resource plan to meet demand. This statute does not distinguish between electric
utilities that have their rates set pursuant to Section 4928.142, Revised Code, and those that
have their rates set pursuant to Section 4928.143, Revised Code. As long as the electric
utility that is filing an LTFR owns a major electric utility facility or furnishes electricity
directly to more than 15,000 customers in Ohio, it shall be required to include a resource
plan in its annual LTER.

IEU-Ohio suggests that the definition for a “person” under proposed Rule 1-01(G)
and the purpose and scope section under proposed Rule 1-02(B) be modified to explicitly
state that the LTFR reporting rules should not apply to customer-generators. We believe
such a change is unnecessary in proposed Rule 1-01{G), which is now Rule 1-01(J}. There
is no requirement to file an LTFR so long as a customer-generator does not own a high
voltage line or furnish electricity to more than 15,000 customers. We note, however, that
the customer-generator will be subject to Power Siting Board jurisdiction if the customer’s
generating unit exceeds 50 MW. Additionally, the issue raised regarding Rule 1-02(B) is

6 Similar to Chapters 4901:1-39, 4901:1-40, and 4901:1-41, the Commission will refer to the specific rules
contained in Chapters 4901:5-1, 4901:5-3, 4901:5-5, and 4901:5-7 by their last three numbers instead of the
full code section being discussed in each subsection of the order (see supran.1).
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moot with the elimination of the entire proposed new rule, which will be replaced with
existing Rule 1-02. '

4901:5-1-03 Long-term forecast report-requirements

OCEA recommends that a resource plan be included with all annual forecast
reports, and we will adopt this suggestion. Although the proposed rules did not have an
annual requirement, we believe that it is essential that each electric utility file an IRP with
its annual forecast report in order for this Commission to develop an accurate view of
Ohio’s energy industries and markets, particularly in light of the efficiency and alternative
energy requirements imposed by SB 221. The burden on Ohio utilities of filing annual
resource plans, must be balanced against the need for timely review and adjustment to
changes in how Ohioans produce and use, or do not use, energy. If the ultimate goals of
SB 221 are achieved, an electric utility’s application for new generation will no longer
represent the only substantial change in resources which should trigger an evaluation of
changed conditions.

We also note the concern raised by COSE that the duty to file a LTFR not be
imposed on electricity aggregators. Since the aggregation groups do not directly supply
power to their members, but only purchase power on behalf of customers, aggregators
have not been required to file forecast reports in the past and no change in the application

of this rule has been suggested or mandated by modifications to the rules in this
proceeding.

Furthermore, as described previously, with the restoration of existing Rule 1-02, we
have removed Rules 1-03(A) through (C) as they are now redundant.

Chapter 4901:5-3 Filing and Fees for Long-Term Forecast Reports.

As discussed above, new Rules 3-01 and 3-02, which were proposed as additions to
the existing chapter are being eliminated in order to restore existing Chapter 4901:5-3 with
regard to provisions that affect gas and natural gas companies.

Chapter 4901:5-5 Electric Utility Forecast Reports

As noted above, Chapter 4901:5-5 is being modified to restore the former rules
regarding IRPs and filing requirements, in response to SB 221, which is now Rule 5-06.
The chapter is also being modified to incorporate a new second rule containing a
statement of purpose and scope.

4901:5-5-01 Definitions

OCEA suggests that the definition of “demand-side management” in proposed Rule
5-01(F) should refer to programs delivered by or sponsored by the electric utility and paid
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for through customer rates. They contend that the proposed definition could be read to
include the impact of customer-initiated programs, the impact of which may be discussed
and evaluated by the electric utility, but which have a different purpose or impact
compared to those over which the electric utility has control. We do not believe this
distinction is necessary and will declined to adopt this modification at this time.

FirstEnergy suggests deleting the second sentence of the definition of “energy-price
relationships” in proposed Rule 5-01(H) because the electric utilities may not know what
causes a customer to switch to a CRES provider, and customers could move load from on-
peak to off-peak without switching to a CRES. We agree and have made this change in the
rule adopted by this order.

Numerous changes to staff’s proposed modifications for this rule were suggested in
the comments, and many are included for adoption in this rule. The term “system
capability” will be relabeled as “available system capability,” while the definitions for
“demand” and “person” will be deleted as unnecessary for the purpose of this chapter.
Other changes were made to clarify the terms “energy-price relationships,” “load,” and
“TTC (Total Transfer Capacity),” to create a stand-alone definition for “load shape,” and to
add a definition for “price responsive demand.”

4901:5-5-02 Forecast Report Requirements for Electric Utilities And Transmission
Owners

As noted above, the current Rule 5-02 will be renumbered as Rule 5-03 to
accommodate the addition of a new purpose and scope rule. After review of the
comments submitted in this proceeding, we find that no substantive changes proposed are
desired or necessary. Despite electric utility comments that staff proposed Rule 5-
02(C)2)(b) is burdensome and unnecessary in requiring a discussion of the impacts of new
legislation or regulations, this Commission believes the required discussion is important to
the accuracy of the forecast reports, to identify changes that may affect the forecast going
forward. In addition, to the extent that energy policy deliberations are ongoing,
information from the reporting person regarding potential impacts may aid the
Commission, and other parties, in those deliberations.

Moreover, the Commission has added a provision to new Rule 5-03(C)(4) that, to
the extent possible, requires the long-term forecast report to specify a demand function
that captures the impact of price responsive demand. The Commission believes that this
provision will be essential to assessing resource requirements as advanced metering and
time-differentiated pricing are implemented under SB 221.
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4901:5-5-03 Forecasts for electric transmission owners

As noted above, the current Rule 5-03 will be renumbered as Rule 5-04. Changes to
the rule, as proposed by staff, were identified in paragraph (B)(4) to reflect that
transmission owners should provide an analysis, either developed by them or for them, of
the capability of their system to receive and deliver power, despite the electric utilities’
assertions that the transmission information requested is not maintained by the
companies. However, this information directly relates to the electric utilities” operations
and can easily be retrieved from their respective RTOs. This provision can also apply
directly to RTOs, which are doing business in Ohio, and thus, are subject to reporting
requirements for Ohio-based assets. The same is true of holding company subsidiaries
which “own” transmission facilities.

With respect to the issue of confidential information raised by AEP, we believe the
use of redacted public copies and/or protective orders under existing Rule 4901-1-24,
0.A.C., should prove sufficient to resolve the disclosure concerns of the electric utilities,
customers, and parties.

4901:5-5-04 Energy and Demand Forecasts for Electric Utilities.

As noted above, the current Rule 04, will be renumbered as Rule 05. OCEA
suggests that the proposed rule incorrectly assumes a single energy and demand forecast.
OCEA contends that the report and resource plan should identify a range of demand
forecasts and the assumptions for econometric and end-use variables that would be
considered in the range of outcomes that complement the long-term forecasts of demand
and consumption during the term of the plan. AFEP and FirstEnergy object to this proposal
as burdensome and not required for compliance with SB 221 mandates. AEP objects to
OCEA’s proposal to specify geographically-targeted DSM and distributed generation
factors to the exclusion of other factors. We agree with AEP and will not adopt OCEA’s
suggestion for this rule; however, we reject AEP and FirstEnergy’s argument that the rule
is burdensome and unnecessary.

4901:5-5-05 Resource plans for electric distribution utilities.

As noted above, staff-proposed Rule 5-05, which will be renumbered as Rule 5-06,
essentially restores the old IRP rule as the necessary planning and evaluation tool to
implement the new energy efficiency, peak demand response, and alternative energy
requirements mandated by 5B 221. Much of the discussion in the comments regarding
staff’s proposed rule centered on OCEA’s suggestion to require that each electric utility
include a resource plan as part of its annual forecast report. We find it unnecessary to -
address these arguments given the extensive rewrite and new planning provisions being
adopted in Chapter 4901:1-39, and our decision to require an annual IRP filing irrespective
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of whether the electric utility intends to seek recovery for a new or existing generation
facility in an ESP.

As stated previously, we will adopt OCEA’s suggestion to require an annual IRP
filing as a necessary tool for this Commission to assess the reasonableness of the demand
and supply forecasts based on anticipated population and economic growth in the state in
accordance with Section 4935.04(F)(5), Revised Code. Section 4935.04(C)(1), Revised Code,
requires the LTFR to contain a year-by-year, ten-year forecast of annual energy demand,
peak load, reserves, and a general description of the resource plan to meet demand, but
does not distinguish between an electric utility whose rates are set under the market-based
option of Section 4928.142, Revised Code, versus an electric utility whose rates are set in
an ESP pursuant to Section 4928.143, Revised Code. So long as the electric utility that is
filing an LTER owns a major electric utility facility or furnishes electricity directly to more
than 15,000 customers in Ohio, it shall be required to include a resource plan in its annual
LTFR.

Numerous minor changes to staff’s proposed rule were suggested in the comments,
and many are reflected in our adoption of new Rule 5-06. As previously noted, we are
mindful of the timing and coordination of the various filing requirements and proceedings
imposed by Chapter 4901:1-39 and the forecast rules, and advise the electric utilities and
stakeholders to work with staff in the development of practical and realistic timelines in
accomplishing the goals of SB 221. Where practical and appropriate, electric utilities
should seek to base their forecast filings under this chapter and their planning filings
under Chapter 4901:1-39 on comparable data and assumptions. '

Given the timing of the current rules process, the Commission will not require that
the April 15, 2009 forecast filing include an integrated resource plan. The first integrated
resource plan will be filed with the April 15, 2010 forecast reports. In the event, however,
that an EDU should file for an allowance under the provisions of Section 4928.143, Revised
Code, before April 15, 2010, the EDU will be required to file an amended 2009 forecast
report which will include an integrated resource plan, in advance of their ESP filing.

CONCLUSION:

After reviewing staff’s proposal and the comments filed in this proceeding, the
Commission will adopt new Chapters 4901:1-39, 4901:1-40, and 4901:141 as attached to
this order. Further, the Commission will rescind the existing electric forecast rules
contained in Chapter 4901:5-5, O.A.C., and adopt the new chapters attached to this order.
The rules to be adopted by this Commission and filed for review by JCARR, showing only
the new or current rule as modified herein, are attached to this order for filing in this
docket but, as in prior rules proceedings, will not be included in the hard-copy
distribution of this order. Instead, access to the rules is available on the Commission’s
website at www.puco.ohio.gov/puco/rules/ by clicking on the link titled
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“Implementation_of S.B. 221 - Green Rules: Proposed Rules for Energy Efficiency &
Alternative Energy Portfolio Standard, and Modifications to Forecast Rules” or by

searching for this opinion and order in the Commission’s Docketing Information System
under Case No. 08-888. Members of the public without internet access may request a

. paper copy by contacting the Commission’s Docketing Division at (614) 466-4095.

ORDER:

It is, therefore,
ORDERED, That the attached rules are hereby adopted. It is, further,
ORDERED, That existing Chapter 4901:5-5, O.A.C,, be rescinded. [t is, further,

ORDERED, That attached new Chapters 4901:1-39, 4901:1-40, 4901:1-41, 4901:5-1,
4901:5-3, and 4901:5-5, O.A.C,, be filed with the Joint Committee on Agency Rule Review,
the Secretary of State, and the Legislative Service Commission in accordance with
divisions (D) and (E) of Section 111.15, Revised Code. Itis, further,

ORDERED), That the final rules be effective on the earliest day permitted by law.
Unless otherwise ordered by the Commission, the review date for Chapters 4901:1-39,
4901:1-40, and 4901:1-41 shall be May 31, 2014. It is, further,

ORDERED, That a copy of this entry, without the attachments, be served upon all
parties filing comments in this docket, all electric, gas, and natural gas companies, electric
transmission owners, and all interested persons of record.
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4901:1-39-01 Definitions.

(A) "Achievable potential” means the reduction in energy usage or peak demand that

would likely result from the expected adoption by homes and businesses of the most
efficient, cost-effective measures. given effective program design, taking into
account remaining barriers to customer adoption of those measures. Barriers ma
in¢clude market. financial, political, regnlatory, or attitudingl barriers. or the lack of
commercially available product. "Achievable potential” is a subset of "economic

potential.”

B) "Anticipated savings” means the reduction in energy usage or demand that wiii
accrue from contractual commitments for program participation made in the

reporting period. which measures in such programs are scheduled for installation in
the subsequent reporting periods.

to retail customers of the electri¢ utility in the precedin C €ars as
reported in the electric utility's most recent long-temm forecast report, pursnant to

division (AX2)a) of section 4928.66 of the Revised Code. The total kilowatt-hours
sold shall equal the total kilowatt-hours delivered by the electric utility.

{D) "Energy benchmark” means the annual level of energy savings that an electric utili

must achieve as provided in division (A)(1Xa) of section 4928.66 of the Revised
Code,

(B} "Capital stock” means all devices, equipment, and processes that use or convert
energy.

"Commission" means the public utilities commission of Ohio.

G) "Cost_effective" means the measure, program. or_portfoli in ted that
satisfies the total resource cost test.

(H) "Demand response” means a change in customer behavior or a change in customer-
owned or operated assets that affects for electricity as a result of

signals or other incentives.

(D) "Economic potential” means the reduction in energy usage or peak demand that would

Lcsuit 1f :lll homes and businesses adopted the most efficient, commercmlly ay mlgh]g,

(I) "Energy efficiency” means reducing the consumption of energy while maintaining or

improving the end-use customer’s existing level of functionality, or while
maintaining or improving the utility system functionality,
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(K) "Electric utility" has the meaning set forth in division {AX11) of section 4928.01 of
the Revised Code,

(L} "Independent program evaluator” means the person or fitm hired by the electric utility

at the direction of the commission staff to measure and verify the energy savings
and/or electric wility peak-demand reduction resulting from each approved program
and to conduct a program process evaloation of each approved program. Such

rson shall work at the sole direction of the commission staff.

(M) "Market trapsformation” means a lasting stjuctural or behavioral change in the
marketplace that increases customer adoption of energy efficiency or reduction

measures that will be sustained after any program promoting such behavior ceases,

(N)_"Measure” means any material, device, technology, operational practice, or
educational program that makes it possible to deliver a comparable level and quality
of end-use energy service while using less energy or less capacity than would
otherwise be required,

(O) "Nonenergy benefits" mean societal benefits that do not affect the calculation of
rogram cost-effectiveness pursu e total resource cost test including but not
limited to benefits of low-income customer participation_in utility programs;
reductions in greenhouse gas emissions, regulated air emissions, water consumption,
natural resource depletion to the extent the benefit of such reductions are not fully

reflected in cost savings: ed system reliability: or advancement of any other
state policy enumerated in section 4928.02 of the Revised Code,

(P) "Peak-demand baseline" means the average peak demand on the electric utility's

system in the preceding three calendar years as reported in the electric utjlity’s most
recent long-term forecast report, pursuant to division (AX2)a) of section 4 of

the Revised Code.

(Q) "Peak-demand benchmark" means the reduction in peak-demand an electric utility's
system must achieve as provided in division (AX1 of section 4928 66 of

Revised Code,

(R) "Person” shall have the meaning set forth in division {(A)}24) of section 4928.01 of
the Revised Code.

S) "Program” means a single offering of one o vi 0 CONnsumers.

For example, a weatherization program may include insulation replacement, weather

stripping, and window replacement measures,

(T} "Mercantile customer” has the meaning set forth in division (A}19) of section
4928.01 of the Revised Code.
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(1) _"Staff" means the staff or authorized representative of the public utilities

COMIMission.

V) "Technical potential” means the reduction in energy usage or mand that

would result if all homes and businesses adopted the most efficient measures,
regardless of cost.

(W) "Total resource cost test” means an analysis to determine if, for an investment in
energy efficiency or peak-demand reduction measure or on a life-
basis, the present value of the avoided supply costs for the periods of load reduction,

valued at marginal cost, are greater than the present value of the monetary costs of
the demand-side measure or program borne by both the electric utility and the
artici lus the increase in supply costs for any perio j ased load

resulting directly from the measure or program adoption. Supply costs are those
costs of supplyving energy andfor capacity that are avoided by the investment,
including generation, transmission, and dlstnbutlon t0 _CUSLOMETS. Dm side
neasure or pro costs _include, but are not li the costs fo t
installation, operation and maintenance. remova] of replaced eguipgent, and

program administration, net of any residual benefits and avoided expenses such as
the comparable costs for devices that would otherwise have been ipstalled, the

salvage value of removed equipment, and any tax credits,
(X) "Verified savings" means an ammual reduction of energy usage or peak demand from

an_energy _efficien r -demand _geduction directl ured or
calculated using reasonable statistical and/or engineering methods consistent with
approved measurement and verification guidelines.
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4901:1-39-02 Purpose and scope.

2009, each electric utility is_reguired to implement energy efficiency programs.
Such programs, at a minimum, shall achieve established statutory benchmarks for
energy efficiency. Additionally, pursuant to division (AX1){b) of section 4928.66 of

the Revised Code, beginning in 2009, each electric utility is required to implement

peak-demand reduction programs designed to achieve esiablished statutory
benchmarks for peak-demand reduction. The purpose of this chapter is to establish
rales _for the implementation of electric utility programs that will encourage
innovation and market access for cost-effective energy efficiency and peak-demand
reduction, achieve the statutorv _benchmark for peak-demand reduction. meet or
cxceed the statutory benchmark for epergy efficiency, and provide for the
participation_of stakcholders in_developing cnergy efficiency and peak-demand
reduction programs for the benefit of the state of Chio.

lication or a motion filed by a party, waive any
requirement of this chapter, other than a reguirement mandated by statute, for good
cause showiL
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4901:1-39-03 Program planning requirements.

(A} Assessment of potential. Prior to proposing its comprehensive energy efficiency and

eak-demand reduction pro rtfolio plan, an electric utility shall con an
assessment of potential energy savings and - d reduction from adoption of
energy efficiency and demand-res e measures within its certified territory, whi

will be included in the electric utility's program portfolio filing pursuant to rule
4901:1-39-04 of the Administrative Code. An electric utility m ate with

other electric utilities to co-fund or conduct such an assessment on_a_broader
geographic basis than its certified territory. However, such an assessment must also
disagpregate results on_the basis of each electric utility's cerhfied territory. Such

assessment s include, but not be limited to. the followi

(1) Analysis of technical potential. Each electric utility shall survey and characterizg
the energy-using capital stock Iocated within_its certified temtogg and quantify
its actual and projected en ak demand. n the surve

and characterization, the electric uti}itx shall conduct an analzsis of the technical
potential for energy efficiency and peak-demand reduction obtainable from

applying alternate measures,

(2) Analysis of economic potential. For each altemate measure identified jn its
assessment of technical potential, the electric utility shall ssessment
of cost-effectiveness using the total resource cost test.

(3) Analysis of achievable potential. For each alternate measure identified in its
analvysis of economic potential as cost-effectiv: lectric utili

an analysis of achievable potential. Such analysis shalt consider the ability of

the program design to overcome barriers to customer adoption, including, but
not limited to. a riate bundling o ASULES.

{4) For each measure considered, the electric utility shall describe all attributes

relevant to assessing ity value, mcluding, but nof limi ntial e
savings or - uction, cost, and pone benefits.

{B) Program design criteria. When developing programs for inclusion in its program
portfolio plan, an electric utility shall consider the following criteria:

(1) Relative cost-effectiveness.

{2) Benefit to all members of a customer class, including nonparticipants.

3) Potential for broad participation within the targeted custom S8,

4) Likel itude of a € en savi -demand reduction
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(5) Nonenergy benefits.

(6) Equity among customer classes.

(7) Relative advantages or disadvantages I ficiency and peak-demand
reduction programs for the construction of new facilities, replacement of retiring
capital stock. or retrofitting existing capital stock.,

(8) Potential to_integrate the proposed program with similar programs offered by
other utilities, if such integration produces the most cost-effective resuit and is
in_the public interest.

(9)_The degree to which a program bundles measurgs so as to avoid lost

opportunities to attain energy savi T reductions that would not be cost-
effective or would be less cost-gffective if installed individually.

10) The d to which the pro design engages the ener ici suppl
chain and leverages partners in program delivery.

11} The degree to which the program successfull ses market barriers or
market failuges,

(12) The degree to which the program leverages knowledge gained from existing
program successes and failures.

(13) The degree to which the program promotes market transformation,

(C) Promising measures not selected, Each electric utility shall identify measures
considered but not found to be cost-effective or achievable but show promise for
future depl nt. The electric utility shall identifv potential action i
undertake to improve the measure's technical potenti nomic potential, and
achievable potential to enhance the likelihood that the measure would become cost-
effective and reasonably achievable.

(D) The electric utility may seek to ¢ollaborate or consult with other utilities. regional

and municipal governmental organizations, nonprofit organizations, businesses, and
other stakeholders to develop programs meeting the requirements of this chapter.
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4901:1-39-04 Program portfolio plan and filing requirements.

(A) Each electric utilitv shall design and propose a comprehensive energy efficiency and
peak-demand reduction program portfolio. including a range of programs that

encourage innovation market access for cost-effective energy efficie and

peak-demand reduction for all customer classes, which will achieve the statutory
benchmarks for peak-demand reduction. and meet or exceed the statutory

benchmarks for enerey efficiency. An eleciric utility's first pro rifolio

filed pursuant to this rule, shall be filed with supporting testimony prior to January 1,
2010. Each electric utility shall file an updated prograin lio plan by April 13

2013, and by the fifieenth of April every third vear thereafter, unless otherwise

directed by the commission.

B) Each electric utility shall demonstrate that its rtfolio plan is cost-effective
on a portfolio basis. In general, each program proposed within a program portfolio
lan must also be cost-effective, althoush each measure within a pro need not

be cost-effective. However, an electric utility may include a_program within its
program_portfolio plan that is not cost-effective when that program provides

substantial nonenergy henefits,

(C) Content of filing. An electric utility's program portfolio plan shail include, but not be
limited to, the following:

(1) An executive §.umg;1 and 1is assessment of potentigl pursuant to paragraph (A)
of rule 4901:1-39-03 of the Administrative Code.

2)_A_description of stakeholder participation in pro lanning effo
program portfolio development,

(3) A description of atiempts to align and coordinate programs with other public
utilities’ prograins,

(4) A description of existing programs. The electric utility shall provide a summary
of existing proerams with a recommendation for whether FO should
continue and, if 50, a description of its relationship to any propesed programs. If
a program has previously been approved and is unchanged, the electric utility
may reference the program description currently in effect. If the electric utility

is_proposing to modify an existing program, the electric utility shall provide a
description of the proposed modification and the basis for proposed changes.

5} A description of _propos . An electr ility & describe each

program proposed to be included within its program portfolio plan with at least
the following information:
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(a) A narrative describing why the program is recommended pursuant to the
program design criteria in this chapter.

(b) Program objectives, including projections and basis for calculating energy
savings and/or peak-demand reduction resulting from the program.

{c) The targeted customer sector.
(d) The proposed duration of the program,

e) An estimate of the level of program participation

{f) Program participation requirements, if any.

A descriptio m ing approach to mploved, including rebat

or_incentives offered through each program. and how it is expecled to

influence consumer choice or behavior.

(h) A description of the program implementation approach to be emploved.

(i) A program budget with projected expenditures, identifving program costs to
be borne by the electric utility and collected from its customers, with
customer class allocation, if appropriate.

(1) Participant costs. if any,

Proposed market transformation activities, if any, which have been identified

and proposed to be inclu in the program portfolio pl

1} A description of the plan d by the independent valuator, to
measure and verify the energy savings and/or -demand_r i
resulting from each program and to conduct process and impact gvaluations
of each program.

D) Unless otherwise ordered by the commission, an son may file objections within

sixty days after the filing of an electric utility's program portfolio plan, Any person
filing objections shall specify the basis for all obiections. including any proposed

additional or alternative programs. ar modifications 1o the electric utility's proposed
program portfolio plan,

E) The commission shall set the matter for hearing and sh use potice of th i
to_be published one time in a newspaper of geperal circulation in each county jn the
clectric utility's certified territory. At such hearing, the electric utility shall have the

burden to prove that the proposed program portfolio plan is congistent with the
policy of the state of Ohig as set forth in section 4928.02 of the Revised Code, and

meets the requirements of section 4928.66 of the Revised Code.
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4901:1-39-05 Benchmark and annual status reports.

(A) Initigl benchmark report. Wnthm sixty days of the effeuuve date of this rule= each
electric_utili i : g

identifies the following information;
(1) The energy and demand baselines for kilowatt-hour sales and kilowatt demand

for the reporting vear: incloding a description of the method ing th
baseline, with supporting data.

{2) The applicable statutory benchmarks for energy savings and electric utility peak-

demand reduction.

(B) An electric utility may file an application to adjust its sales and/or demand baseline.

The baseline shall be normalized for weather and for ¢ es_in_numbe
customers, sales. and peak demand 1o the extent such changes are outside the control
of the electric utility, _The electric utility shall include in its application all
assumptions, rationales, and calculations, and shall propose methodologies and
practices to be used in any proposed adjustments or normalizations. To the extent
approved by the commission, normalizations for weather, changes in numbers of
custorners, sales, and peak demand shall be consistently applied from year to year.

C) Portfolio status report. By April fifteenth of each vear, each electric utility shall file a
portfolio status report addressing the performance of all approved energy efficiency

and peak-demand reduction programs in its program portfolio plan over the previous
calendar year which includes, at a minimu ollowing inf ion;

(1) Compliance demonstration. Each electric utility shall include a _section in its

ortfolio_status report detailing its achieved energy savin
uctions relative to its corresponding baselines. At a minimum, this section of
the portfolio status report shall include each of the following;

(a) An update to its benchmark report.

{b) A comparison with the applicable benchmark of actual energy savings and
peak-demand reductions achieved by electric utility programs.

¢) An affidavit as to whether the reported ormance complies with th

statutory benchmarks,

(2) Program performance assessment, Each electric utility shail include a section in
its portfolio status report demonstrating whether it has successfully implemented

the energy efficiency and demand reduction programs approved in iis program
rtfolio plan. At a minimum, this section of the annual olio status re

shall include each of the following:
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{a) A description of each approved energy efficiency or peak-demand reduction
program implemented in the previous catendar vear including:

1) The kev activities undertaken in_each pro the number of

participants, a comparison of the forecasted savings to the verified
savings achieved by such program the magnitude of anticipated

savings, and a trend analysis for the life of the program.

ii) All energy savings counted toward the applic. rkasa I

of energy efficiency improvements implercented by mercantile
customers and commitied to the electric utility.

iii) All peak-demand reductions co oW e applicable benchmark
as a result of energy efficiency improvements, demand response or

demand reduction improvements implemented by mercantile customers
and committed to tric utility.

iv} A description of all transmission and distribution infrastructure

improvements made by the electric utility that reduce line lpsses to the
extent the reduction in Jine losses has been applied to meet the

applicable benchmarks with a calculation and description of the net
impact of such improvements on losses.

(b A measurement and verification report from the independent program
evaluator to verify the energy savings and peak-demand reduction

rojections utilized in the evaluation of the cost-effectiv ‘eac
enerpy efficiency and demand-side management program reported in the

electric _utility’s _portfolio stams report. Such report shall include
documentation of expenditures ured and verified savi and cost-

effectiveness of each . Measurement and verification proc
shall confirm that the measures were actually installed, the installation
meets reasonable quality standards, and the measures arg operating comectly

and are expected to generate the predicted savings. Upon commission
order, the staff may publish guidelines for program measurement and

verification.

() A recommendation for whether each program should be continued, modified.

or eliminated. If the electric utility recommends ificati
elimination. it m ropose an alternative pro Of programs to re
the eliminated program. taking into account the overall balance of

programiming in its program portfolio plan. The electric _utility shail
describe any alternate program or program modification by providing at
least the information required for proposed programs in its program
portfolio plan pursuant to this chapter. However, an electric utility inay
seek written staff approval to reallocate funds between programs serving the
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same customer class at any time, provided that the reallocation supports the
goals of its approved program portfolio plan and is limited to no more than
twenty-five per cent of the funds available for programs serving that

customer class.

(D) An electric utility shall not count in meeting any statutory benchmark the adoption of
measures that are required 1o comply with energy performance standards set by law
or_regulation, including but not limited to those embodied in the Energy
Independence and Security Act of 2007, or an applicable building code.

(E) Banking surplus energy savings. To the extent that an electric utility's actual energy
savings exceeds its energy efficiency benchmark for any year, the electric utility may

apoly such surpl er avings to either its e efficiency ben arks for a

subsequent vear or toward meeting jts advanced energy requirement, but not both, In
order to exercise this option, the electric utility shall indicate in the annual portfolio
status report for the vear in which the surplus occurs whether the surplus will be

directed to a subsequent vear's energy efficiency benchmark or its advanced ¢nergy
reguirement.

(F) Benchmarks not reasonably achievable, If an_electric utility determines that it is

unable 0 meet a benchmark due to regulatory, economic, or technological reasons

bevond its reasonable control, the electric utilicy may file an application to amend its
benchmarks. In anv such application, the electric utility shall demonstrate that jt has
exhausted all reasonable compliance options.
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4901:1-39-06 Review of annual re nd issuance of the commission
verification report.

(A) Any person may file comments regarding an electric utility's initial benchmark report

or_gnnual portfolio status report filed pursuant to this chapter within thirty days of
the filing of such report,

(B) Upon receipt of such report, the staff shall review the report and any timelv filed

comments, and file its findin and _rec 1 ions _regardin 0

implementation and compliance with the applicable benchmarks, and any proposed
modifications thereto, verifying the electric utility's compliance or noncompliance

with its approved pro rtfolio plan and the mandated ener
improvements and peak-demand reductions. If staff finds that an electric utility has

not_demonstrated compliance with the approved program portfolio plan or annual
sales or peak-demand reductions required by division (A) of section 4928.66 of the

Revised Code, staff mav recommend remedial acti or the assessment O

forfeiture. Additionally, the staff may recommend modifications to a program within
the electric utility's program portfolio plan.

C) The commissi schedule a hearing on the electric utility’s porfolio benchmark
report or status report. I staff recommends a forfeiture, the commission shall

schedule a hearing on the staff's recommendations.

(D) The commission shall adopt, or modify and adopt. the staff's recommendations and
findings as its annual verification report of the electric utility's achieved engrgy
efficiency and peak-demand reductions pursuant to division (B) of section 4928.66
of the Revised Code. Such verification report shall be provided to the consumers'
counsel of Ohio.
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4901:1-39-07 Recovery mechanism.

(A) With the filing of its proposed program portfolio plan, the electric utility may submit
a request for recovery of an approved rate adjustment mechanism, commencing after
approval of the electric utility’s program portfolio plan, of costs due to electric utility
peak-demand reduction, demand response, energy efficiency program costs,

lost distribution revenues shared savings. Any such recoverv shall
be subject to annual reconciliation after issuance of the commission verification
report issued pursuant to this chapter,

(1) The extent 1o which the cost of transmission and distribution infrastrocture
investments that ave found to reduce line losses may be classified as or allocated
10 energy efficiency or - d reduction -ams uant to divisi
(AX2)(d) of section 4928.66 of the Revised Code, shall be limited to the portion
of those investments that are atiributable to and undertaken primarily for energy
efficiency or demand reduction purposes.

2y Mercantile cysiomers who commit their peak-demand jon, d
response, or energy efficiency projects for integration with the electric utility's
rograms may. jointly with the electric utility, apply for exemption from §
recovery as set forth in rule 4901:1-39-09 of the Administrative Code.

(B) Any person may file objections within thirty days of the filing of an electric utility's

application for recovery. If the application appears unjust or upreasonable, the
commission may set the matter for hearing.
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4901:1-39-08 Commitment for integration by mercantile castomers.

(A) A mercantile customer may enter into a specigl arrangement with an electric utility,
pursuant to divisien (A 2X4) of section 4928.66 of the Revised Code, to commit the
customer's demand reduction, demand response, or energy efficigncy projects for

integration with the electric utility's demand reduction, demand response, and energy
efficiency programs. Such arrangement shall:

(1) Address coordination requirements between the electric utility and the mercantile
customer, including specific communication procedures and intervals.

(2) Specify the qualifying circumstances under which demand reductions may be
effectuated by the customer,

(3} Grant permission to the electric utility and staff to measure and verify energy
savings and/or peak-demand reductions resulting from customer-sited projects
and resources.

(4) Identify all consequences of noncompliance by the customer with the terms of the

commitment.

(B) The electric utility and mercantile customer shall file a joint application for approval

of a special arrangement under this_rule, which may include a request for an
exemption from the cost recov hanism set forth in rule 4901:1- f th

Administrative Code. To be eligible for such exemption, the mercantile customer
must consent to providing an annual report on the energy savings and electric atility

-demand reductions achieved in the customer's facilities in en

The report shall include the following:
(1) Baselines for the mercantile customer's kilowatt-hour consumption and p_g.gh

demand based upon averages of three most recen of mete

if metered data is not available, based upon a reasonable method of es;unauon.
(2) The impacts on the mercantile customer's baseline kilowatt-howr consumption

and baseli ak of the enerey efficiency and mgpd reducti
rojects itted to the electric utifity's ener fici d peak-d

reduction programs.

(3) An accounting of the incremental energy saved and incremental peak-demand
reductions achieved in the most recent year by the imercaniile customer's

rojects committed to lectric utility's ]

4) A mercantile customer's ene savi ak-demand reductions shall be

calculated by subtracting the energy user and peak demand associated with the
customer's projects from the estimated energy use and peak demand that would
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have occurred if the customer had used indusiry standard new equipment of
ractices to perform the same functions in the industry in which the m ile
customer operates. Kilowatt-hours of energy and kilowatts of capacity provided
by electric generation sited on a mercantile customer's side of an electric utility's
meter shall not be considered energy savings or reductions in peak demand.

a) Such accounting shall distinguish between projects implemen fore
after January 1. 2000, or in reports filed for years subsequent to 2009,
before and after the most recent year.

b) The report shall guantify the energy savings or - reductio

roiects initiat ior to 2009 in the baselin riod recognizing that

projects may have diminishing effects over time as technology evoives or
cquipment degrades.

{c)} The energy saving and demand reduction effects during the electric utility’s
baseline period of any mercantile customer, energy savings, or peak-

demand reductions that are integrated imto an elecfric utility's d

response, energy efficienc -demand ion pro 1 be
excluded from the electric utility’s baselines by increasing its baseline for
energy savings and baseline for peak-demand reductions by the amount of

mercantile customer engrgy savings and demand reductions.
(3) A listing and description_of the customer projects implemented, including

measures t vices or equipment installed. pro modifi

actions taken to _in¢raase en iciency an de includin:
specific details sich as the pumber, type, and efficiency levels both of the
installed eguipment and the old equipment that is being replaced, if applicable.

(6) An accounting of expenditures made by the mercantile customer for each project
and its component energy saving and electric utility peak-demand reduction

attributes.

(7) The timeline showing when each project or measure went into effect, and when
the energy savings and peak-demand reductions took place.

{(8) A copy of the fo jon or that co ant
customer's projects for integration, including any requijrement that the electric

utility will treat the information provided as confidential and will not disclose
such information except under an_appropriate protective agreement or a

rotective_order iss by the commission pursuant io 4901-1-24

Administrative Code,

(C) The joint application shall include a description of all methodologies. protocols. and
practices used or proposed to be used in measuring and verifying project results. The
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joint application should also identify and explain all deviations from an
that may be published for program measurement and verification of compliance.

(D} Any special arrangement under this rule may he combined with any other

arrangement made pursuant to section 4905.31 of the Revised Code, if such
arrangement contains appropriate measurements and verification of project results,

lines
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49031:1-40-01 Definitions,

A) "Advanced energy fund” has the meaning set forth in section 4928.61 of the Revised

Caode.

{B) "Advanced energy resource” has the meaning set forth in division (A)}34) of section
4928.01 of the Revised Code.

(C) "Alternative energy resource” has the meaning set forth in division (AX1) of section
4928.64 of the Revised Code,

D) "Biologically derived methane gas" 11l methane sas: or from the

anaerobic digestion of organic materials, including animal waste, municipal
wastewarer, institutional and industrial organic waste, food waste, vard waste, and

agricultural crops and residues.
(E) "Biomass energy” means energy produced from organic matcrial derived from _[glants

or_animals and available on a renewable basis, inch but n

agricultural crops, tree crops, crop by-products and residues; wood and Da_p____

manufacturing waste. including pontreated by-products_of the wood manufacturing
or Qulpmg process, such as bark, wood_chips, §awdmt, and lignin in spent gu]ping

tof-wa 1r ings: ale: food waste; animal wastes and by-products ;mcludmg
fats oils, ereases and manure); biode le solid waste; biologically derived

methane gas.

(F) "Clean coal technology"” means any technology that removes or has the design

capability to remove criteria pollutants and carbon dioxi an electric
generating facility that uses coal as a fuel or feedstoc identified in the L

plan requirements in paragraph (C) of rule 4901;1-41-03 of the Administrative Code.

() "Co-firing” means simultaneously using multiple fuels in the generation of

electricity. In the event of co-firing, the proportion of enetgy input comprised of a
renewable energy resource shall dictate ortion of electricity output from the

facility that can be considered a renewable energy resource.

(H) "Commission” means the public utilities commission of Ohjo.

(D) "Deliverable into this state" means that the electricity originates from a facility within
a state contiguous to Ohio. [t may also include electricity originating from other
locations, pending a demonstration by an electric utility or electric services company
that the electricity could be physically delivered to the state,

]} "Demand response" has the meaning set fo in rule 4901:1-39-0 the
Administrative Code,
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(K} "Demand-side_management” has the meaning set forth in paragraph (F) of ule
4801:5-5-01 of the Administrative Code.

"Distributed generation” means electricity prod
supplying energy to the utility distribution system.

(M) "Double-counting” means wilizing renewable energy. renewable energy credits, or
energy efficiency savings to (1) satisfy multiple regulatory requirements, (2} support
multiple voluntary product offerings, (3) substantiate multiple marketing claims, or
(4) some combination of these. Double counting includes the utilization of acquired,

committed, utility-owned renewable energy resources if renewable energy credits
the generation of such resources can be separate ferred.

(N) "Electric generating facility” means a power plant or other facility where electricity is
produced.

(0) “Electric services company” has the meaning set forth in division (A}9) of section
4928.01 of the Revised Code,

(P) "Eleciric utility” has the meaning set forth in division (AX11) of section 4928.01 of
the Revised Code.

"Energy efficiency” has the meaning set forth in _rule 4901:1-39-01 of the
Administrative Code.

(R) "Energy storage" means a facility or technology that permits the storage of energy for

future use as electricity.

S) "Fuel cell” means a device that uses an ele emical CONVersion process t
produce electricity.

T) "Fully aggrepated" means that a renewable energy credit, as defined in this rule, s

retain all of its environmental attributes. including those pertaining 10 air emissions.

and that specific environmental attributes are not separgted from the renewable
energy credit and sold individually. The credit may be wnbundled from the

glectricity with which the credit was originally associated.

U) "Geothermal energy” means hot water or s extracted from geothe reservoi
in the earth's crust and used for electricity generation,

(V1 "Hydroelectric energy” means_electricity generated by a hydroelectric facility as
defined in division (A)}335) of section 4928.01 of the Revised Code.

4928.01 of the Revised Code,
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(X) "Mercantile customer” has the meaning set forth in division (A)19) of section
4928.01 of the Revised Code,

(Y) "MISO" means "Midwest Independent Transmission System Operator, Inc." or any
successor regional transmission organization,

(Z) "Person" shall have the meaning set forth in division {A)24) of section 4928.01 of
the Revised Code.

(AA) "PIM" means "PIM Interconnection, LI.C" or any successor regional transmission
organization,

(BB) "Placed-in-service” means when a facility or technology becomes operational.

CC) "Renewable ener redit" means lly agpregated environmental attributes

associated with one megawatt hour of electricity generated by a renewable energy

csource.

(DD)) "Renewable energy resource” has the meaning set forth in division (A)35) of
section 4928.01 of the Revised Code.

(EE) "Solar energy resources" means solar photovoltaic and/or solar thermai resources.

"Solar photovoltaic™ means energy from devices which generate electricity direct]

from sunlight through the movement of electrons,

GG) "Solar thermal” means the concentration of the sun’s energy, typicaliy throu
use of lenses or mirrors, 1o drive a generator or engine to produce electrici

(HH) "Saolid wastes" has the meaning set forth in section 3734.01 of the Revised Code.

1) "Staft” means the commission staff or its anthorized representativ

(JI) "Standard service offer" means an electric utility offer ta provide consumers, on a

comparable and nondiscriminatory basis within its certified territory, all competitive

retail electric services necessary to maintain essential glectric service 10 consumers,
including a firm supply of electric generation service.

(KK) "Wind energy” means electricity generated from wind turbines, windrmnills, or other

technology that converts wind into electricity.
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4901:1-40-02 Purpose and scope,

{A)_This chapter addresses the implementation of the alternative energy portfolio

standard. including the incorporation of renewable energy credits, as detailed in
sections 4928.64 and 4928.65 of the Revised Code respectively, Parties affected by
these alternative energy portfolio standard rules include all Ohio eleciric utilities and
all electric services companies serving retail electric customers in Ohio. Any entities
that do_not serve Ohio retail electric customers shall not be required to comply with
the terms of the alternative energy porifolio standard.

B) The commission rnay, upon an application or a motion filed by a party. waive an
requirement of this chapter, other than a requirement mandated by statute, for good
cause shown,
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4901:1-40-03 Requirements,

(A) All electric utilities and affected electric services companies shall ensure that, by the

end of the vear 2024 and each year thereafter, elecwricity from alternative energy

resources equals at least twenty-five per cent of their retail electric sales in the state.

1) Up_to_half of the electricity supplied from altemative energv resources ma

generated from advanced energy resources.

(2) At least half of the electricity supplied from alternative energy resources shall be
generated from renewable energy resources. including solar energy resources, in
accordance with the following anuyal benchmarks:

-Annual benchmarks for alternative energy resources generated from renewable and solar
ENETgY TeSoUrces-

By end of vyear: Renewable energy Solar energy resonices
[esources
2009 % 0.004%
2010 % 0.01%
| 2011 1.0% 0.03%
| 2012 1.5% 0.06%
| 2013 2.0% 0.09%
2014 2.5% 0.12%
| 2015 35% 0.15%
| 2016 4.5% 0.18%
2017 5.5% 0.22%
2018 6.5% 0.26%
2019 1.5% 9.30%
| 2020 8.5% 0.34%
2021 9.5% 0.38%
| 2022 10.5% 0.42%
2023 11.5% 0.46%
2024 and each vear 12.5% 0.5
thereafter

(a) At least half of the annual renewable energy resources, including solar

encrgy resources, shall be met through electricity generated by_facilities
located in this state.  Facilities located in the state shall include a

hydroelectric_generating facility that is located on a riv is_within or

bordering this state, and wind turbines located in the state's territorial waters
of Lake Erie,
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(b) To qualify towards a benchmark, any electricity fromn renewable energy

resources, including solar energy resources, that originates from outside of
the state must be shown to be deliverable into this state.

3) All costs incurred by an electric utility i lving with the requi 1s of

section 4928.64 of the Revised Code, shall be avoidable by any consumer that
has exercised choice of electricity supplier, during such time that a customer is

served by an electric services company.

(B) The baseline for compliance with the altermative energy resource requirements shall
be determined using the following methodologies:

(1) For electric utilities, the baseline shall be computed as an average of the three
preceding calendar veprs of the total annual number of kilowatt-hours of

electricity sold under its standard service offer to any and all retail cleciric
customers whose electric Joad centers are served by that electric utility god are

located within th ic utility's certified territor culation of the
baseline shall be based upon the average. annual, kilowatt-hour sales reported in
that electric utility's three most recent forecast reports or reporting forms.

2) For eleciric services <o j baseline shail be co as an average of

the three preceding calendar years of the total annual number of kilowatt-hours

of electricity sol and all retail eleciric consumers serv compan

in the state, based upon the kilowatt-hour sales in the electric services company's
most recent quarterly market-monitoring reports or reporting forms.,

a) i an electric services com has been continuously su ing Ohio

retail electric customers during the preceding three calendar vears, the

bhaseline shall be computed as an average of annual sales data for all
calen ing the preceding three vears in whi electric

services company was serving retail customers.
(b) For an electric services company with no retail electric sales in the state

durin receding three cale 5, its initial baseline shal ist
a_reasonable projection of its retail electric sales in the state for a fuil
calendar year. Subsequent baselines shail consist of actual sales data,
computed in a manner consistent with paragraph (B)(2)(a) of this nile.

{3) An electric utility or electric services company may file ap application requesting
a reduced baseline to reflect new economic growth in its service territory or
service area. _Any such application shall include a justification indicating why
timely compliance based on the unadjusted baseline is not feasible. a schedule
for achieving compliance based on its unadjusted baseline, guantification of a
new change in the ratc of economic growth, and a methodology for measuri

economic _ activit ludi jective measurement

guantification mgthgiq ogies.
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(C) Begimning in the vear 2010, each electric utility and electric services company
annually shall file a plan for compliance with future apnnual advanced- and

renewable-energy benchmarks, including solar, utilizing at least a ten-year planning
horizon. This plan, to be filed by April fifteenth of each year, shall include at least

the following items:

¢(1) Baseline for the current and future calendar years.
(2) Supply portfolie projection, including both generation fleet and power purchases.

(3) A description of the methodology used by the company to evaluate its
compliance options.

(4) A discussion of any perceived impediments to achieving compliance with

required benchmarks, as well as suggestions for addressing any such
impediments.
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4901:1-40-04 Qualified resources.

(A} The following resources or technologies, if they have a placed-in-service date of
January 1, 1998, or afier, are qualified resources for meeting the renewable energy

resource benchmarks:

(1} Solar photovoltaic or solar thermal energy.

{2} Wind energy.

(3) Hydroelectric energy.
(4) Geothermal energy.

(5) Solid waste energy derived from fractionalization, biological decomposition, or
other process that does not principally involve combustion.

(6) Biomass energy.
(7) Energy from a fuel cell.

(8) Storage facility. if it complies with the following requirements:

(a) The electricity used to pump the resource into g storage reservoir must
qualify as a renewable energy resource.

(b) The amount of energy that may qualify from a storage facility is the amount

of electricity dispatched from the storage facilit d s Xs

amount of energy regunired to initially pump the resource into the storage

IESErVOIr,

(9} Distributed generation system used by a customer to generate electricity from one
of the resources or technologies listed in paragraphs (A)(1) to (AX8) of this rule.

(B) The following resources or technologies, if they have a placed-in-service date of
January 1. 1 ified resources for meeting the advanced

resource benchmarks:

{1) Any modification 1o an electric_generating facility that_increases its_generation

utout wnhout mcreasmg the fac:htys maxlmum annual _carbon d:oxldc

increase in _generation output that may be g\_mnt:ﬁed and apghed toward an
advanced energy requirement.
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(2) Any distribuied generation system. designed primarily to meet the energy needs

of the customer's facility that utilizes co-generation of electricity and thermal

output simulianeously,

(3) Clean coal technology.
(4) Advanced nuclear energy technology, from:

Advanced nucl nergy technology consisting of ration 111 technolo
as defined by the nuclear regulatory commission or other iater technology,

{b} Significant improvements to existing facilities. In such an instance, it is the
incremental increase in generation attributable to the improvement that may

be guantifi appli toward an advanced ener requirement.

Extension of the life of existing nuclear generation capacity shall not
qualify as advanced nuclear energy technology.

(5) Energy from a fuel cell.
{6) Advanced solid waste or construction and demolition debris conversion

technology that results in measurable greenhouse gas emission reductions.

7) Demand-side m t and energy efficienc ve bevond that used to

comply with any other regulatory standard or programs.

(C) The following new or existing mercantile customer-sited resources may be qualified

resources for meeti lectric _utilities’ annual, renewable- or advapced-ener
resource benchmarks, as applicable, provided that it does not constitute double-
counting for any other regulatory requirement and that the mercantile customer has
commifted the resowrce for jntegration into the electric ufility's demand-response
energy efficiency, or peak-demand redyction programs pursuant to rule 4901:1-39-
08 of the Administrative Code.

1) Renewable energy resources e ile customers include th lowing:

(2) Electric generation equipment that uses a renewable energy resource and is
owned or controlled by a mercantile customer.

(b) Any renewable energy resousrce of the mercantile customer that can be

utilized effectively as part of an alternative energy resource plan of an

electric utility and would otherwise qualify as a renewable energy resource
if it were utilized directly by an electric utility.

(2) Advanced energy resources from mercantile customers include the following:
(a) A resource that improves the relationship between real and reactive power,
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(b) A mercantile customer-owned or controlled resource that makes gfficient use
of waste heat or other thermal capabilities.

(c) Storage technology that allows a mercantile customer more flexibility to
modify its demand or load and usage characteristics.

{d) Electric generation equipment owned or controlled by a mercantile customer
that uses an advanced energy resource.

(¢)_Any advanced energy resource of the mercantile customer that can be
utilized effectively as part of an advanced energy resource plan of an

electric utility and would otherwise qualify as an ady en resource
if it were utili irectly by an electric utility,
(D) An electric utility or electric services company may use renewable i

REC) to satisfy all or part of a renewable energy resource benchmark, includi
solar energy resource benchmark.

(1) To be eligible for use towards satisfying a benchmark, 3 REC must originate

from a facility that meets the definition of a renewable energy resource.
including solar enerey resources.  Such facilities could mclude a mggmmg

cusiomer-sited resource that is not commit
utility's demand-response efficiency, or peak- d reductlon ro

pursuant to rule 4901:1-39-08 of the Administrative Code but that otherwise
qualifies under the terms of paragraph (A) of this rule,

(2) To use RECs as a means of achieving partial or complete compliance, an electric
wility or electric services company must be a registered member in good
standing of at least one of the following:

(a) The PIM's generation attributes tracking system.

(b) The MISO's rencwable energy tracking svstem,

{c) Another credible tracking system subsequently approved for use by the
commission.

(3) A REC may be used for compliance any time in the five calendar years following
the date of its initial purchase or acquisition.

{4) Double-counting is prohihited.

(5) To be applied towards compliance, RECs shall remain fully aggregated.
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(6) The RECs must be associated with electricity that was generated no earlier than
July 31, 2008.

(E) An entity seeking resource guallficatmn s WM
resowrces or technologies. This s
state in accordance with para of ul 4901.1-40-01 of the Adxmmatra ive
Code.
1) Application for such certification consists of completi filing applicagion
forms as prescribed by the jission or its sta

(2) Any interested person may file a motion to intervene in the proceeding and may
request a hearing on the application.

(3) The commission may approve, suspend, or deny an application within sixty days
of it being filed. If the commission does not act within sixty days, the

application is deemed avtomatically approved op the sixty-first day after the
date filed.

4) If the commission the application, the applicant shal tified of the
reasons for such suspension and may be directed o furnish additional
information. The commission may act to approve or deny a suspended

lication within ninetv days of t te that the application was suspe

5) Upon commission approval, the applicant shall receive notification of a v
and a numbered certificate where applicable. The commission § vide this

certificate number to the appropriate attribute tracking system.
(6) Representatives of certified facilities must notify the commission within thirty

days o material ¢ es in_information previouslv submi e

commission_during the certification process, Failure to do so_may result in
revocation of certification status.

7) Certification of a res r technology s not predeterming c liance with
anpual benchmarks, and does not constitute any commission position regarding

COSL [ECOVETY.
(F} At its discretion, the commission may classify any new technology or additiopal
resource as an advanced- orar gble-energy resource. interested person ma

request a hearing op such classification.
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4901 :1-40-GS Annual status reports and compliance reviews.

(A) Unless otherwise ordered by the commission, each electric wtili
services company shall file by April fifteenth of each year, on such forms as may be
published by the commission. an annual alierpative energy portfolio status report
analyzing all activities undertaken in the previous calendar vear to demonstrate how
the applicable alternative energy portfolio benchmarks and planning requirements
have or will be met. Staff shall conduct annual compliance reviews with regard to
the benchmarks under the alternative energy portfolio standard.

(1) Beginning in the year 2010, the annual review will include compliance with the
most recent applicable renewable- and solar-energy resource benchumark,

(2) Beginning in the year 2025, the annual review will include compliance with the
most recent applicable advanced energy resource benchmark,

(3) The annual compliance reviews shall consider any under-compliance an electric

utility or electric services company asserts is outside its control, including but
not limited to, the following;

(a} Weather-related causes.

(b) Equipment shortages for renewable or advanced energy resources.
(c) Resource shortages for renewable or advanced energy resources.
(B) Any person may file comments regarding the electric_utility’s or electric services

company's alternative energy portfolio status report within thirty days of the filing of
such report.

(C) Staff shall review each electric utility's or electric services company's allernative

energy portfolio status report and any timely filed comments, and file its findings
and recommendations and any proposed modifications thereto.

{D) The commission may schedule a hearing on the alternative energy portfolio status
report.
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4901:1-40-06 Force majeure.

An electric utility or electric services company may seek a force majeure determination
from the comsmission for all or part of a minimum renewable- or solar-energy benchmark.

(A) A decision on a request for a force majeure determination will be rendered within
ninety days of an electric utility or electric services company filing a request for such
determination. The process and timeframes for such a determination shall be set by
eniry_of the commission, the legal director, deputy le director, or attorne
examiner.

(1) At the time of requesting such a determination from the commission. an glectric

utility or electric _services company shall demonstrate that it pursued all
reasonable compliance options including, but not limited to, renewable ener
credit (REC) solicitations, REC banking, and long-term coniracts.

resources. as well as qualified resources within the territories of PIM and the
MISO.

(B) If the comumission determines that force majeure conditions exist, it may modify that
compliance obligation of the electric utility or electric services company, as it
considers appropriate to accommodate the finding.

{1} Such modification does not automatically reduce future-year obligations.

(2) The commission retains the right to increase a future year's compliance obligation
by the amount of any under compliance in a previous vear that is attributed to a
force majeure determination.
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4901:1-40-07 Cost cap.

(A) An electric utility or eleciric services company may file an application requesting a
determination from the commission that its reasonably expected cost of compliance

with an advanced energy resource benchmark would ¢xceed its reasonably expected

cost of generation to customers by three per cent or mor rocess and
timeframes for such a determination shall be set by enwy of the commission. the

legal director, deputy legal directoy, or attomey examiner.

1) The burden of proof for substantiating such a claim shall remain with th

utility or electric services company.

(2) An electric utility or electric services_company shall pursue all reasonable
compliance _options prior to requesting such determinati m_the
commission.

(3) In the case that the comumission makes such a determination, the electric utility or
electric services company mav not be required to fully comply with that specific

benchmark.

(B) An electric utility or electric services company may file an application requesting a

determination from the commission that its reasonably expected cost of compliance
with a renewable energy resource benchmark, including a solar energy resource
benchmark, would exceed its reasonably expected cost of generation to customers by
three per cent or more. The process and timefiames for such a determination shall be
set by eniry of the commission, the legal director, deputy legal director, or attorney

examiner.

(1) The burden of proof for substantiating such a claim shall remain with the electric
utility or electric services company.

2) An electric utility or electric services com shal ue all reasonable
compliance _options prior to requesting such a determination from the
COMINISSiOn.

(3) In the case that the commission makes such a determination, the electric utility or
glectric services company may not be required to fully comply with that specific

benchmark,

(€) Calculations involving a three per cent cost cap shall consist of comparing the total
expecled cost of generation to customers of an electric utility or electric services
company, while satisfying an alternative energy poitfolio standard requirement, to
the total expected cost of generation to customers of the electric utility or electric
services company without satisfving that alternative energy portfolio standard
requirement.
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(D) _Any costs included in a_commission-approved unavoidable surcharge for

construction or environmental expenditures of generation resources shall be excluded
from consideration as a cost of compliance under the terms of the alternative energy

ortfolio standard and therefore, would not count against the applicable cost ¢ap.

Such costs should, however, be included in the calcolation of the total expected cost
of generation to customers described in paragraph (C) of this rule.

the electric utility or electrlc services company shall comply with each benchmark up

to.the point that the three per cent increment would be reached for each benchmark.
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4901:1-40-08 Compliance payments.

(A) Any electric utility or_electric services company that does not achieve an appual

renewable energy resource benchmark, including a solat benc k, shall remit a
compliance payment based on the amount of noncompliance rounded up to the next
megawatt hour (MWh), unless the commission has identified the existence of force
majeure conditions or the commission has determined that the three per cent cost-cap

provision would be exceeded in the event of full compliance.

(1) The required pavment for noncompliance with any solar energy resource
benchmark shall be calcylated by quantifying the level of noncompliance,

rounded to the next MWh, and multiplying this figure by the per MWh amount
in the table below.
-Solar energy resources - compliance payment-
| Year Pavment per MWh
| 2009 $450
2010 and 2011 $400
2012 and 2013 350
2014 and 2015 $300
2016 and 2017 250
2018 and 2019 $200 -
2020 and 2021 $150
2022 and 2023 $100
2024 and bevond $50
(2) The required payment for noncompliance with any renewable energy resource
benchmark. excluding solar, shail alculated b ifving the level of

noncompliance, rounded to the next MWh. and multiplying this fisure by an
amount determined by the commission.

a) The per M ayment for renewable ources for the ve i
forty-five dollars.

(b) Beginning in the year 2010, the per MWh payment for renewable engrgy
rgsources will be adjusted annually to reflect th to th

consumer price index as defined in section 101.27 of the Revised Code.

Such adjustment shall be performed by staff no later than June first of each
calendar year. This annual adjustment shall be calculated using the

following formula:
= ((CPTYR2/CPIYR1) * current per MWh payment)

(c) In no event shall the compliance pavment for renewable energy resources be
less than forty-five dollars per MWh.
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(3) At least annually, the staff shall conduct a review of the renewable energy

resource market including solar, both within this state and w:thm the regional

o determine 1f changes 1o the solar- or Egewabie—engrgy < ompliance payments

are warranted, as follows:

(a) The commmission may increase compliance payments if needed to ensure that

electric utilities and electric serviges companies are not using the payments
in lieu of acquiring or producing energv or RECs from qualified renewable

resources. including solar,

b) Any recommendation to reduge the compliance pavments shail be presented

to the general assembly.
B) Anv compliance pa t shall be submitted to the commission for it to th
credit of the advanced energv fund. compli memnts § be delivered t

the commission within thirty days of the imposition of any compliance payment
requirement.

{C) Compliance payments shail be subject to such coliection and enforcement procedures
as apply to the collection of a forfeiture under sections 4905.55 to 4905.60 and
49015.64 of the Revis de,

(D) Any electric utility or electric services company found to be liable for a compliance
ent is_prohibited from passing complian ents o uiNers.,

event that a compliance payment is required. an electric utility or electric services

company shall submit an_attestation, signed by a company officer or designee,

indicating that it will not seek to recover the specific compliance pa TOIM

consumers. Such attestation shall be submitted to staff within s of th
imposition of any compliance payment requirement.
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4901:1-40-09 Annual report.

(A} Pursuant to division (DY1) of section 4928.64 of the Revised Code, an annual report
shall be submitted to the 2eneral assembly addressing at least the following topics:

{1) The compliance status of electric utilities and electric services companies with
respect to the advanced- and renewable-energy resource benchmagks.

(a) Available technology.
(b} Costs,

{c) Job creation.

{d) Economic impacts.

Revised Code.

C) Prior to its submission to the general assembly. the report will be issued for public
comment by interested persons for thirty days, unless otherwise ordered by the
commission. The process timeframes for soliciting public comment shatl be set
by entry of the commission, the legal director, deputy director, or attorney examiner.
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4901:1-41-01 Definitions,

(A) "Carbon dioxide control planning” means the establishment and implementation of a
structured. verifiable process including goals, policies, and procedures, to measure

carbon dioxide emissions and control aptions on both a facility and a system-wide
scale over five-, ten- and twenty-year periods,

(B) Commission means the public ugilities commission of Ohio,

C "Cllmate registry” means the mtematmna’l nhous as  meas e nd

voluntarv or mandatory reporting requirements.

D) "Electric_generating facility” means an_electric _generati ant and associ

facilities capable of producing electricity of fifty megawatts or larger,

E) "Greenhouse gas” means the emissions of carbon dioxide. methane, nitro I

hydrofluorocarbons, perfluorocarbons, and/or sulphur hexafluoride.
{F) "Person” has the meaning set forth in section 4906.01 of the Revised Code.
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4901:1-41-02 Purpose and scope.

This chapter provides rules for the reporting of greenhouse gas emissions and carbon

dipxrde contrel planning for electric generating facilities within Ohio, pursuant o
section 4928.68 of the Revised Code.

(B) The comunission may. upon an application or a motion filed by a party, waive any
requirenient of this chapter, other than a requirement mandated by statute, for good
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4901:1-41-03 Greenhouse gas reporting and carbon dioxide contrel planning.

become a participating member in the climate registry, and shall report greenhouse
gas emissions according to the protocols approved by the climate registry, or as

otherwise directed by the commission.

B) Any person who owns or operates an glectric generating facility within Ohio shall file
with_the commission by April fifteenth of each calendar year an environmental
control plan, including carbon dioxide control planning. A ¢ of such plan shal
also be provided to the director of the Ohio environmental protection age r hi

designee.

(C) The environmental control plan shall include all relevant technical information on the
current _conditions, goals, and potential actions for resource planning or

environmental compliance, Any technology included in this plan, including clean
coal, shall be based upon the most current scientific and engineering design

capability of any facility or that has heen designed 1o have the capability to control
the emissions of criteria pollutants and ¢ dioxide within the parameters of
economically feasible best technology.
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4901:5-1-01 Definitions.

As used in Chapters 4901:5-1 to 4901:5-7 of the Administrative Code:

(A) "Business office" means any office maintained by the reporting person where bills
issued by the reporting person may be paid and discussed with its representatives.

(B) "Commission” means the public utilities commission of Ohio.

©"

(D) "Electric transmission owner" fer-the-purpose-of-this-chapter-means the owner of a
major utility facility as defined in section 4935.04 of the Revised Code.

(E) "Gas distribution line and associated facility" means a pipeline and associated
facilities other than gathering or transmission line in a distribution area.

(F) "Gas gathering line and associated facility” means a pipeline and associated facilities
which transport gas from a current production facility to a transmission line or main.

(G) "Gas or natural gas transmission line and associated facilities” has the meaning set
forth in rule 4996402 4906-1-01 of the Administrative Code.

(H) "Long-term forecast report” has the meaning set forth in section 4935.04 of the
Revised Code.

(I) "Major utility facility”, has the meaning set forth in division (A)}(1) of section 4935.04
of the Revised Code.

{(J) "Person” has the meaning set forth in seetiens—section 4906.01 and—1935.04-of the
Revised Code.

(K) "Reporting person” means any person required to file a long-term forecast report
under section 4935.04 of the Revised Code.

(L) "Substantial change" includes, but is not limited to:
(1) A change in forecasted peak loads or energy delivery over the forecast period of

greater than an average of one-half of one per cent per year as calculated in rule
4905:5-3-03 of the Administrative Code.
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(2) The addition of a generating facility or facilities in an electric utility's supply
plans.

3(3) Demonstration of good cause to the commission by an interested party.

(M) _"Electric generating facilitv" means an electric generating plan and associated

facilities capable of producing electricity.
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4901:5-1-02 Form of long-term forecast report filing required.

Each person owning or operating a major utility facility within this state, or furnishing
gas, natural gas, or electricity directly to more than fifteen thousand customers within this
state shall annually furnish a long-term forecast report to the commission for its review,
in compliance with the rules set forth in this chapter.
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4901:5-1-03 Form of long-term forecast reports additional requirements.

(A) All long-term forecast reports shall be submitied pursuant to the requirements set
forth in Chapter 4901:5-3 of the Administrative Code.

(B) All hard copies of long-term forecast reporis must be bound. The binding may
include either a hard or soft cover so long as it adequately secures the pages.

(C) All long-term forecast reports shall contain a listing of the libraries to which a letter
of notification has been mailed, stating where available copies may be obtained.

(D) Each long-term forecast report shall include a statement, signed by the person
responsible for the filing, that the document is true and correct to the best of his or
her knowledge and belief.

(E) All long-term forecast reports shall contain a certificate of service, signed by the
person responsible for its filing, stating that the requirements of paragraphs (F) to (I)
of this rule wiil be met.

(F) On the same date a long-term forecast report is filed with the commission, the
reporting person shall deliver or mail a copy of the long-term forecast report to the
office of the consumers' counsel at their offices in Columbus, Ohio.

(G) Within three days of filing with the commission, a letter of notification shall be
delivered or sent by first class mail by the reporting person to:

(1) The main public library of each county in Ohio which the reporting person
services.

(2) The main public library of each county in Ohio in the area in which any portion
of a major utility facility is to be located during the forecast period. '

(H) The reporting person shall keep at least one copy of the person's current long-term
forecast report at the person's principal business office in Ohio for public inspection
during office hours.

(I} The reporting person shall provide or cause to be provided a copy of the person's long-
term forecast report to any person upon request at cost to cover the expenses
incurred.
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4901:5-1-04 Notice of substantial change.

(A) If the long-term forecast report to be furmshed under division (C) of section 4935.04
of the Revised Code will contain a “substantial change™—as—defined—in—division
D)3 Ke)-of seetion-4935.04-of -the-Revised-Code, the reporting person shall file a
notice of substantial change with the commission forty-five days prior to the filing
date of the long-term forecast report or as soon thereafter as the reporting person
knows of the substantial change.

(B) Notice of substantial change shall consist of a letter, signed by the person responsible
for filing the long-term forecast report, stating that a substantial change will be

reﬂected in the forthcommg long-term forecast mpﬂﬂ-&aﬂ—ld&ﬂﬂfy‘]ﬂg—the-prmﬂ
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4901:5-3-01 Long-term forecast report dne dates.

(A) All electric transmission owners or EPUs—¢lectric utilities required by section
4935.04 of the Revised Code to file a long-term forecast report must file annually on
or before April fifteenth. For years in which their forecast does not show substantial
change-as-defined-in-section4935.04-of the-Revised-Code, the electric transmission
owner or the EPU-¢lectric_utility may file only the forms specified in Chapter
4901:5-5 of the Administrative Code in satisfying the requirements of this rule. In
any year that a hearing is required under division (DX3) of section 4935.04 of the
Revised Code, the electric transmission owner or EBU-clectric utility must file a
complete long-term forecast report.

(B) All gas and natural gas distribution companies required by section 4935.04 of the
Revised Code to file a long-term forecast report must file annually on or before June
first. _On alternating years, each gas utility may file only the forms specified in
Chapter—4901:5-5—_ 4901:5-7 of the Administrative Code in satisfying the
requirements of this rule. In any year that a hearing is required under division (DX3)
of section 4935.04 of the Revised Code, the reporting utility must file a complete
long-term forecast report.

(C) On or before December thirty-first of each year, the commission shall notify each
electric transmission owner or ERU-¢lectric utility of the number of copies of its
long-term forecast report it shall be required to submit at the next filing. On or before
February fifteenth of each year, the commission shall notify each gas or natural gas
distribution company of the number of copies of its long-term forecast report it shall
be required to submit at the next filing. In the event that no notice is sent by the
commission, the company shall submit the same number of copies of the long-term
forecast report submitted with the previous year's filing.

(D) Notwithstanding the requirements of paragraphs (A) and (B) of this rule, the
commission may grant an extension of the filing deadline for good cause shown,



#x% DRAFT — NOT FOR FILING ***

4901:5-3-02 Fees.

(A) Fees for electric transmission owners or EBUs-glectric utilities shall be submitted
annually to the commission by-on or before May first.

(B) Fees for gas and natural gas distribution companies shall be submitted annually to the
commission on or before September fifteenth,

(C) All fee payments shall be made by check, payable to "the public utilities cominission
of Ohio."

(D) The commission shall annually determine the fee each utility must pay, and shall
notify each utility as to that amount at least thirty days prior to the date payment is
due.

(E) Fees for electric transmission owners or EBUs-electric utilities will be based on:

(1) For electric transmission owners, the fee shall be two and one-half mills per
megawatt hour delivery based upon the energy deliveries for loads connected o
the system inside Ohio for the most recent year for which actual data is reported
on the most recently filed form FE3-F+ FE-T1 column twelve.

(2) For EBUselectric utilities, the fee shall be two and one-half mills per megawatt-
hour delivery based upon the totat-net energy for load for the most recent year
for which actual data is reported on the most recently filed form EE4-B¥ FE-D1
column eight.

(F) Fees for gas and natural gas distribution companies will be based on two factors:

(1) In-state total number of meters in December of the preceding year, as reported to
the commission on form SG-1.

(2) Total in-state sales for the most recent calendar year for which actual data are
reported to the commission on the most recently filed form SG-1.

(G) Annual fees for gas and natural gas distribution companies shall be the sum of the
following charges:

(1) One hundred mills per meter.

(2) Two hundred ninety-seven mills per million cubic feet.
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4901:5-3-03 Calculation of forecast rates of change.

(A) For the purposes of division (D)(3)cXi) of section 4935.04 of the Revised Code, the
change in the average annual rate of change in the forecasted electric peak loads or
energy delivery shall be calculated by comparing the average annual compound rate
of change of the previous year's long-term forecast with the average annual rate of
change of the current year's long-term forecast. The average annual compound rate
of change shall be calculated as the rate of change occurring between year zero and
year ten.

(B) The average annual compound rate of change in electric energy delivery for a given
forecast shall be calculated as the rate of change occurring between year zero and
year ten. For EBPUs-¢lectric utilities, the rate of change shall be calculated based

upon the te%a-l—-net energy—ee%&m for load on form F&-B%eehm—e&gh&-ﬁ—f&m

ene;gybe}um&en-fam-FE%-D-L FE Dl column elght

(C) The average annual compound rate of change in clectric peak loads for a given
forecast shall be calculated as the rate of change occurring between year zero and
year ten. The greater of winter or summer internal load shall be used to determine
average annual compound rate of change. For EPUselectric utilities, the rate of

change shall be based upon EPU-systemthe electric utility's forecast of its seasonal
peak load demand fereeaﬁt— in Ohjo as reportﬁ on form FE4—-B§—-I-’E—-€QHH—FE4—D§-*&

(D} For the purposes of division (D)3)c)(i) of section 4935.04 of the Revised Code, the
change in the average annual rate of change in the forecasted gas consumption shall
be calculated by comparing the average annual compound rate of change of the
previous year's long-term forecast with the average annual compound rate of change
of the current year's long-term forecast. The average annual compound rate of
change shall be calculated as the rate of change occurring between year zero and
year ten.

(E) The average annual compound rate of change in gas consumption for a given forecast
shall be calculated as the rate of change occurring between year zero and year ten, as
reported in the sum of column ten, total consumption, of form FG1-1 plus column
four, total volumes transported by respondent for on-system customers, of form FG1-
6.
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4901:5-5-01 Definitions.

The followine-definit | his ol :
(A) "ATC" means avallable ttansfer capabﬂﬁy-mé*the—peﬁteﬂ-ef—m}mfer—eapaeﬁy

4928.64 of the Revised Code.

(C) "Available system capability” means the installed capability of all generating units on
the utility systemn plus ficm purchases,

D) "Capability” means the net seasonal demonstrated rating of cenerating e

defined by the regional reliability organization reliability standards.

{E) "Certified territory" means the service area established for an electric supplier under
sections 4933.81 to 4933.90 of the Revised Code.

(F) Demand-side management" means those programs ot activities that are designed to
modify the magnitude and/or paiterns of electricity consumption in a utility’s service

area by means of equipment installed or actions taken on the customer's premises.

ARN

the owner of a major ut1l1tv famhi:v as defined in section 4935.04 of the Revised

Code.

E(H) "EEP-means—Edison—electric—institate"Energy-price relationshi
calculated or observed effect on peak load, lpad shape, or energy consumption
resulting from changes in the retail price of electricity or other fuels.

E)(1) "Forecast year," "year of the forecast,” or "year zero" means the year in which the
forecast is filed.

¢E3(J) "Forecast period” means year zero through year ten.
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5{K) "Integrated operating system" means a group of electric transmission owners or -
EbUs-clectric_ utitities who are members of a jointly or commonly operated system
as a single entity,

(L) "Integrated resource plan” means that plan or program, established by a person
subject to the requirements of this chapter, to fumish electric energy services in a
cost-effective and reasonable manner consistent with the provision of adequate and
reliable service, which gives appropriate consideration to supply- and demand-side
resources and transmission or distribution investments for meeting the person's
projected demand and energy requirements.

(M) "Internal load" of a system means the summation of the net output of its generators
plus the net of interconnection receipts and deliveries.

(N)_"Interruptible load” means load that can be curtailed or reduced at the supplier's
discretion or in accordance with a contractual agreement.

6)0) "Load" means the amount of power needed to be delivered at a given point on an
electric system.

(P) "Load modification” means the impact of a demand-side management, ¢nergy

efficiency, demand reduction, price responsive demand, or demand response
program desipned to_influence customers' patterns of electricity use in order to

modify the utility's load shape.

(Q) "Load shape” means the distribution of a utility’s total electricity demand measured
over titme, usually expressed as a curve which plots megawatts supplied against time

of occurrence, and illustrates the varving magnitude of the load during that time
period.

{R) "Mative Joad" of a system means the internal load minus interruptible loads.

(S) "Nonutility generation” means any source of electricity which is interconnected with
a utility's system, but is not exclusively owned by an electric utility.

(1) "Peak demand" or “peak load” means the electric transmission ewner-owner's or -
EbUs—¢lectric utility's maximum sixty-minute integrated clock hour native-lead—

predicted {or actual) load for the year.

..... Ll = holacala o ol %o gm0 B e
> BT

—yiyre -

or-F d he Y ! epergy Price responsive
demand” means the predictable response to changes in wholesale electricity prices of
electricity demand by consumers who are served at retail rates or prices that can vary

based on wholesale electricity prices or market conditions.
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(V) "Renewable energy resource” has the meaning set forth in division (A)X35) of 5

4928.01 of the Revised Code,

{W) "Reporting person” means any person required to file a long-term forecast report
under section 4935.04 of the Revised Code.

X) "Supply-side resources” mean those resources that directly increase the amount of

electricity available for consumption in a ytility's certified territory,

$B(Y) "Transfer capability,” means the eapability—ability of the electrie—transmission

owner—oi—EDHs owner's system to deliver—or—transfer—power—from-all-poinis-of
receipt-to-all-delivery-pointsmove power over its system to another interconnected

transmission system or_distribution _utility while meeting all pational standard
reliability requirements.

E(Z) "TTC" means total transfer capacity and-i

te-a—&e:ghbeﬂﬂg—eeﬂ&e{—afea-)as defmcd bv the 1‘8“101’181 rel@gliux organgt;g

standards and is the measure of the ability of the interconnected electric systems 1o

reliably move or transfer power from one area to another over all ransmission lines
or paths within the interconnected electric systems.




##% DRAFT — NOT FOR FILING ***

4901:5-5-02 Purpose and scope.

A} This chapter specifies the re
by electric utilities and wansmission owners pursuant to Chapter 4901:5-1 of the

Administrative Code.

Unless otherwise directed by the commission. all reports shall be filed using such
forms as may be posted on the commission's web site. Such forms may be changed
without further commission entry and each reporting person should check the
commission's weh site to obtain the current forms before filing a report.

ILy, waive any
requirement of this chapter, other than a requirement mandated by statute, for good
cause shown,
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4901:5-5-03 Forecast report requirements for electric utilities and transmission
OWNers,

(A) Summary of the lone-term forecast report.

The long-term forecast report shall contain a summary describing the electrlc til]
forecast of loads and the resource plan to meet that loa
minimum;

(1) The planning obiectives.
() A summary of its forecasts of energy and peak load demands and the key

assumptions or projections underlying these forecasts.

{3) A description of the process by which the energy and load forecasts wer
developed.

General suidelines. The followin

forecasl:

1) The forecast must be based upon independent analysis by the reporting electric
transmission owner or electric utility. '

(2) The forecast may be based on those forecasting methods thal yield the most
useful results to the electric transynission owner or electric utility.

(3) Where the required data have not been calculated directly, relevant conversion
factors shall be displayed.

(C) Special subject areas.
(1) The following matters shall specifically be addressed:

{a) A description of the extent to which the reporting electric transmission owner

or_electric utility coordinates its load and resource forecasts wiih those of

other systems such as affiliated systems in a holding company group,
associated systems in an inteprated operating system or ot inati

organizations, or other neighboring systems.

{b) A description of the manner in which such forecasts are coordinated, and any
problems experienced in efforts to coordinate forecasts.

¢} A brief description of an Ils, surveys. or data-gathering activities used in

preparation of the forecast.
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(2) No later than six months prior to the required date of submission of the forecast,
the commission may supply the reporting electric transmission owner or electric

utility:

(a) Copies_of appropriate commission or_other state documents or public

statements _that _include the state energy policy for consideration in
preparation of the forecast.

(b) Such current energy policy changes or deliberations, which, due to their
immediate significance, the commission determines to be relevant for

taken these factors into account

(3) Existing energy efficiency, demand reduction, and demand response programs
and policies of the reporting person, which support energy conservation and load

modification, shall be described along with an estimate of their impacts on
energy and peak demand and supply resources.

4y Enersy-price relationshins:

(a) To the extent possible. identify the relationship between price and energy

consumption and describe how such changes are accounted for in the
forecast,

(b) To the extent possible, specify a demand function that will or can be used to

identify the relationship between any dvnamic retail prices an
which captures the impact of price responsive demand.

¢) A description of, and justification for, the hodologi fi
determining such energy-price relationships shall be included.

(D) Forecast documentation. The purpose of the documentation section of the report is to
permit a thorough review of the forecast methodology and test its validi

components of the forecast documentation include:
(1) A description of the forecast methodology employed, including:
(2) Overall methodological framework chosen,

{b} Specific analytical technigues used. their pwrpose, and the forecast
component to which they are applied.

The manner in whi

forecast.
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(d) Where statistical technigues have been used:

(i} All relevant equations and data.

(i1) The size of the standard error_of the estimate, and the size of the
forecasting error, associated with each relevant forecasting model

equation, this information shall be included for each forecast at the
bottom of forms FE-D1 to FE-D6.

(ii1) A description of the technique,
{iv} The reason for choosing the technique.

v) Identification of significant computer software used.

{e) An explanation of how controllable and interruptible loads are forecasted and

how they are treated in the total forecast.

() An identification of load factors or other relevant conversion factors and a
description of how they are used within the forecast,

{g) Where the methodology for any sector has changed significantly from the
previous year, a discussion of the rationale for the change.

2) Assumptions and special information, The reporttin

(a) For each significant assumption made in preparing the forecasts, include a
discussion of the basis for the assumption and the impact it has on the

forecast results. Give sources of the assumption if other than the reporting
person.

(b) Identify special information bearing on the forecast (e.g., the existence of a

major planned industrial expansion program in the area of service or other
need determined on a regional bagis).

(3) Database documentation. The responsibilities of the reporting person with regard

o its forecast database are as follows:

(a) The reporting person shall provide or cause to be provided:

(i) A brief description of all data sets used in making the forecast, both
internal and external, input and output, and a citation to the sources.

(ii) The reasons for the selection of the specific database used.




o DRAFT NOT FOR FILING sk

in_order to adapt them for use in the forecast, including, to the extent

practicable:

(a) The nature of the adjustment made.

() The basis for the adjustment made,
{c) The magnitude of the adjustment.

{b) If a hearing is to be held on the forecast in the current forecast vear, the
reporting person shall provide to the commission in electronic formats or
other medium as the commission directs, all data series. both input and

output, raw and adjusted, and model equations used in the preparation of the

forecast,

(c) The reporting person shall provide to the cominission, on request:

opies of all

and adjusted data, mggt and output data, and complete descriptions of

any mathematical, technical, statistical, or other model used in
preparing the data.

(ii) A narrative explaining the data sets and any adjustments made with the
data to adapt it for use in the forecast.
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4901:35-5-04 Forecasis for electric {ransmission owners.

(A) General guidelines,

The electric transmission owner shall provide or cause to be provided data on the use
of its transmission lines and facilities.

(1) The forecast shall include data on all existing transmission lines and associated
facilities of one hundred twenty-five kilovolts (kV) and above as defined by the
commission, for year zero to year ten.

2y The forecast shall include data on all planned transmission lines and associated
facilities of one hundred twenty-five kilovolts (kV) and above as well as
substantial planned additions to, and replacement of existing facilities, as

defined by the commission for year zero to year ten.

(3) The reporting electric transmission owner shall be prepared to supply to_the

commission on demand., additional data and maps of transmission lines and

facilities.

(B) Transmission energy data and peak demand forecast forms.

The electric transmission owner's forecast shall be submitted in an electronic form
prescribed by the commission or its staff.

(1) Electric transmission owners shall file ener i for megawatt
hours/year) data: Actual and forecast as shown on form FE-T1. The electric
transmission owner shall indicate the total energy it received from all generating
sources connected to their transmission system within Ohio as well as the total
energy received from all generating sources connected to their system, They
shall indicate the total energy received at interconmections with other electric

transmission owners within Ohio as well as the total energy received from all its
interconnections. The electric transmlssmn owner shall rgport the total energy

deliveries to interconnections wi

The electric transmission owner shall report the total energy deliveries for loads
within Ohio as well as to all load deliveries.

(2) Electric_transmission owners shall file system seasonal peak load demand
forecasts: Actual and forecast system peak demand levels for summer and

winter seasons as displayed on form FE-T2, covering both native and internal
loads, as defined in the form.

(3) Monthly data of energy and pegk loads. The electric transmission owner shall

specify in detail the methodology employed to produce monthly forecasts of
energy_and peak load for the current year and one vear in the future. The
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reportine electric transmission owner shail provide or cause to be provided
monthly information as required on the following forms:

{a) "Total monthly energy forecast” forecast information concerning monthly
energy forecasts shall be provided for two years on form FE-T3.

(b) "Monthly internal peak load forecast” forecast information concerning
monthly peak load forecasts shall be provided for two years on form FE-T4.

(c) "Monthly energy transaction"” the reporting electric transmission owner shall
provide or cause to be provided monthly data on all energy received and
delivered for the iwelve months of the most recent vear for which actual
data is reported on the forms FE-TS and FE-T6:

(i} On form FE-T3 part A, the eleciric transmission owner shall provide or
cause 10 _be provided monthly data on all energy seceived under firm
contract and nenfirm contract; :

fa) Froin power plants directly connected to their transimission gystem.

{b) From other sources.
(¢) The total energy received from all sources for the month,

(ii) On form FE-TS5 part B, the electric transmission owner shall provide or
cause to be provided monthly data on energy delivered under firm and

nonfirm contract for the total system and for delive ints in
Ohio:

{a) The amount of power delivered to affiliated electric utilities.

{b) The amount of power delivered to other nonaffiliated investor-
owned electric utilities.

fc) The amount of power delivered to cogperatively owned electric

utilities,

d) The amount of power delivered to municipally owned
utilities.

fe) The amount of power delivered 1o federal and state electric
agencies.

(fi The amount of power delivered for nondistribution service.

(¢) The total amount of power delivered.
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iii} On form FE-T5 part C, the electiic transmission owner shall provide or
cause o be provided monthly data on system losses and/or unaccounted

for energy by firm and nonfirm transmission service.
(4) The reporting electric transmission owner shall provide the following data on the

operating conditions of transmission owner's system at the time of the svstem's
monthly peak for each month during the most recent year on form FE-T6:

(a) The date and time of peak.
(b) The peak MWs.

(c} Any scheduled transmission outages on the system.

(d) Any voscheduled transmission outages on the system.
() Any emergency operating procedures in effect.

(C) The existing transmission system.

1) The reporting electric transmission gwner shall provide or cause to be provide
brief narrative description of the existing ¢lectric transmission system and
identify any transmission constraints and critical contingencies with and without
the power iransfers to the neighboring companies detailed in forms FE-T7 and
FE-T&:

(a) A summary of the characteristics of existing transmission lines shall be

shown as indicated in form FE-T7, characterisiics of existing transnission
lines.

(b) A separate listing of substations for each line included in form FE-T7 shall
be shown as indicated in form FE-T8, summary of existing substations.

{2) Each reporting clectric transmission owner shall provide or cause to be provided

maps of its electric transmission system as follows:

(a) One schematic map of the transmission network.

b) A map showing the actual, physical routing of the transmission lines,
gcographic landmarks, major metropolitan areas, and the location of

substations and generating plants. interconnects with distribution, and
interconnections with other electric transmission owners.

(¢} Two copies of the map described in_paragraph (CX2)h) of this rule, for

commission use, on a 1:250.000 scale. The electric transmission_gwners
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may jointly provide one set of maps to meet this requirement. Participation
in the commission's joint mapping proiect will meet this requirement,

(D) The planned transmission svstem.

The l'ﬁ ortin C-]BCtl 1C transmnsmn owner shall provide or cause 1o be rovid

anc.fers to the neighboring companies and a description of the plans for

development of facilities for years zero througlLen as follows:

(1) Specifications of planned transmission lines shall be provided on form FE-T9,
specifications of planned electric transmission lines for:

(a) New lines requiring new rights-of-way.

by Lines in which changes of capacity, either in terms of current, voliage, or

both, are scheduled o take place.

{c) Other changes in_transmission lines or rights-of-way, which would be
considered as substantial additions, as defined in rule 4906-1-02 of the
Administrative Code.

A listing of all proposed substations shail be provided in form FE-T10, summary
of proposed substations.

3} The transmission fo st shall include maps of the laﬁned transmission system
as follows:
{a) An overlay to each of the maps required in paragraph (C) of this rule

showing the planned transmission lines, suybstation, and generating plants as
they will tie into the existing system; planned lines shall be shown and

identified as such and keyed inte formn FE-T9. to provide as complete a
icture of the svstem as is possible. bined maps showing both existin

and proposed facilities may be substituted for the overlays. Where planning

horizons make it impractical 1o comply fully with the data requirements of
this rule, as many data as are available shall be provided along with the

estimated date on which additional data will be available,

(b) Two _copies of the above overlay, for commission use, on a scale of

1:250,000. The electric transmission owners may jointly grovide one sel of

overlays to meet this requirement. Participation in the commission's joint
mappin ject will meet this requirement.

(E} Substantiation of the planned transmission system.
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The reporting electric transmission owner shall submit a substantiation of
transmission development plans, including:

1 Pescription and transcription di ms of the base case load flow studies of the

transmission owner's transmission system in Ohio, one for the current year and

one as projected either three or five years into the future, and provide base case
load_flow studies on_computer disks in PSSE or PSLF format along with

transcription diagrams for the base cases.

2) A tabulation of and transcription diagrams for a representative number of
contingency cases studied along with a brief statements conceming the results.

3 Analysis of proposed solutions to problems identified in paragraph (EX2) of this
rule.

(4) Adequacy of the electric ransmission pwnoer's transmission system to withstand
natural disasters and overload conditions.

3) Analysis of the electric transmission owner's transmission system ¢
power interchange with peighboring systems.

6) A diagram showing the electric transmission owner's import and ex transfer

capabilities and identifying the limpiting element(s) during each season of the

reporting period. In addition, the reporting electric (ransmission owner will
provide a listing of ransmission loading relief (TLR) procedures called during

the last two seasons for which actual data are available. That listing may include

only those TLRs called as a result of a trensmission limit on the reporting

clectric transmission owner's transmission system. For each TLR event, the
listing shail include the maximum level and the duration at the maximum level,

and the magnitude (in MW) of the power curtailiments.

(7) A description of any studies regarding transmission system improvernent,

including, but not limited to, any studies of the potential for reducing line losses,
thermal loadin d low voltage. and for improving access 10 alternativ

ICSOLTCES.

(8) A switching diagram of the transmission network,

(F) Regional and bulk power requirements.

To avoid the inefficiencies associated with having each electric transmission owner
report this data, the electric transmlsqmn owners may have the reggonal transmms:on

system operator submit a s
provided as soon _as it becomes available. Data rov1ded to the commission

concerning_the electric _transmission owner's existing and planned bulk power

transmission system (two hundred thirty kV and above) shall include the following:
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{1) The most recent regional power existing facilities and an authorized map.

(2) A plan on the bulk power transmission network of the region in servige (iotal
certified territory of the companies in the region including out-of-state certified
lerritories) at the time of the report, including interfaces with adicining regions.

3) Recional transmission system power interchange matrix.

{4) A transmission diagram and a summary of the load flow base case st
bulk power network of the region as it now exists at the time of reporting.

(3) A plan of the bulk power transmission network of the region (including interties
with adioining regions) and the general routing of facilities commitied or

tentatively projected for service within ten vears, including identification of
principal substations, operating voltages, and projected in-service dates.

(6) A list and diagram showing transmission constrains of thg bulk power
transmission network, including interconnections.

(G) To the extent that information sought in this rule contains critical energy

infrastructure, the reporting person shall provide such information to the
commission’s staff but redact all such information before filing in the case docket.
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4901:5-5-03 Energy and demand forecasts for electric ufilities.

(A) General guidelines,

(1) The reporting person shall provide or cause to be provided data on the use of the
electric utility's distribution lines and facilities.

(2) The reporting person shall specify in detail the methodology emploved to

produce monthly forecasts of energy and peak load for the current year and one
vear in the future.

(3) The reporting person shall, upon request. supply to the cominission wiih
additional dasa and maps of distribution lines and facilities.

(B) Distribution energy data and peak dermand forecast forms.

The distribution forecast shall be submiited in an ¢lectronic form prescribed b
comumnission or its staff.

(1) Fach electric utility shall file a certified tertitory energy forecast (Inegawatt-

hours/year). Each electric utility operating in Ohio shall furnish completed sets
of FE-D1 and FE-D?2 forms:

(a) FE-D1 shall contain data for only the Ohio portion of the reporting electzic
utility's total certified territory.

(b) Electric_utilities that are members of an integrated operating system_and
operated on a svstem basis shall also file FE-D2 for the integrated system.

(2) Each electric utility shall file Ohio and system seasonal peak load demand
forecasts: Actual and forecast system peak demand levels for summer and
winter seasons as displayed on forms FE-D3 and FE-D4, as follows:

(a) FE-D3 shall contain data for only the Ohio portion of the reporting eleciric
utility's total certified territory.

{b) Electric utilities that are members of an integrated operating system and
operated on _a system basis shall also file form FE-D4 for the integrated
system.

3 Monthly forecasts of energy and loads.

The electric utility shall specify in detail the methodology employed to produce
monthly forecasts of energy peak load and resources for the current vear and one




C) Substantiation of the planned distribution systern.
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year in the future. The reporting electric utility shall provide or cause to be

provided monthly information as required on the following forms:

(a) From FE-DS, monthly net energy for load forecast.
(b} Form FE-D6, monthly native and internal peak load forecasts.

The repoiting electric _utility shall submit a substantiation of _distribution
development plans, including:

(1) Load flow or other system analysis by voltage class of the electric utility’s
distribution_systemn performance in Ohio, that identifies and considers each of
the following:

{a} Any thermal overloading of distribution circuits and equipment.

b) Any voltage variations an distribution circuits that do not co
cugrent version of the American National Standard Institute (ANSI

standard C84.1, electric power systems and equipment voltage ratings or

standard as later amended.

naragramh (CY1) of :hm rule,

(3) Adequacy of the electric utility distribution system to withstand natural disasters

and ogverload conditigns.

(4) Analysis and consideration of any studies regarding distribution system

improvement, including, but not limited to, any studies of the potential for

reducing line fosses. thermal loading and low voltage or any other problems, and
for improving access 1o alternative resources.

(3) A switching diagram of circuits less than one hundred twenty-five kV that are not

radial.




*%% DRAFT - NOT FOR FILING ***

4901:5-5-06 Integrated resource plans for electric utilities,

(A) The integrated resource plan shall contain a narrative discussion and analysis of:

(1) Anticipated technological changes which may be_expected to influence the
reporting person's generation mix, use of energy efficiency and peak-demand
reduction programs, availability of fuels, type of generation. use of alternative

Energy resources pursuant 1o section 4928.64 of the Revised Code or techniques
used to store energy for peak use.

(2) The availability and potential development of alternative energy resources
pursuant to section 4928.64 of the Revised Code for generating electricity.

{3) Research, development, and demonstration efforts relating to alternative energy
resources, _including expenditure information and description of _specific
investigations, and the nature and timing of anticipated resylts of these
investigations. :

{4) The umpact of environmental regulations on generaiing capacity, cost. and
reliability, including precise quantitative estimates and/or historical data
pursuant to division (B)2Xb) and/or (B¥2)(c) of section 4928.143 of the
Revised Code.,

5) Textual material not specifically required but of impe to_the resource

forecast of the reporting utility mayv be included in the appropriate section.

B Existir

12 generating system description.

(1) The reporting person shall provide a brief summary narrative of the existing
electric generating systern (which is detailed in paragraph (E)(1) of this rule), If
a_hearing is to be held on the forecast in the current vear, the reporting person
shall submit to the commission with its long-term forecast report., the anticipated
operating, maintenance, and fuel expense of each unit for each vear of the
forecast period. The commission may make exceptions to this paragraph for

good cause.

(2) A summary of the pooling, mutual assistance, and all agreements for purchasing

from and selling power and energy to other utilities or nonutility generators,
including costs and amounts, shall be provided and reconciled with the

information required in paragraph (EX2) of this rule.
(C) Need for additional efectricity resource options.
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1} The reportin: rson shall describe the procedure followed in determining the

need for additional electricity rescurce options. All major factors shall be
discussed, including but not limited to:

(2) System load profile,

(b) Maintenance requirements of existing and planned units.
{c) Unit size and availability of existing and planned units,
{d) Forecast uncertainty.

(e} Electricity resource option uncertainty with respect to cost, availability,
gcomnercial in-service dates, and performance.

f) Lead times for construction or implementation of planned electricit
oplions.

{(2) Power interchange with other electric systems, including consideration of the

ability to sell power.

the value of lost load assessments due to the voluntary implementation of

time differentiated pricing,
(1) Regulatory climate,

(i) Reliability criteria,_including a discussion and_analysis of the reporting

erson's reliability criteria and factors influencing their selection, includin
but not limited to:

i) Reliability measures used and factors including the selection.
(i) Engineering analysis performed.
(iii) Economic analysis performed.

(iv) Any judgments applied.

(2) A discussion of the electric_utility's projected system reliability, including the
projected adequacy of the existing system in both the short- and long- .

(D) Integrated resource plan,
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(1) This paragraph shall include the electric wiility’s projected mix of resource

options to _meet the base case projection of peak demand and total energy
requirements.

{2) A discussion of the electric utility’s projected system reliability shall be
presented. It shall include:

(a) A discussion of the future adeguacy of the eleciric utility’s projected system
in both the short- and long-term.

(b} A discussion of the future adeguacy of fuel supplies in both the short- and
long-term. Additionally, the reporting person shall provide, for the forecast
period, a description of its overall fuel procurement policies and procedures.
A description of the system's fuel requirements, the system's geographic

source of fuel supply, and the percentage of fuel supply under contract shall
be included.

(3) The electric utility shall demonstrate the cost-effectiveness of the plan through a

compatison over the ten-vear forecast horizon of the revenue requirement and
rate impacts of the selected plan and alternative plans evaluated. The selection
of the plan shall demonstrate adequate consideration of the risks, relighility, and
uncertainties associated with the person's selected plan and alternative plans, and
of other factors the electric utility deems appropriate.

4) The methodology for arriving at the plan must be fully explained and described.

The description must be sufficiently explicit, detailed and complete to allow the
commission and other knowledgeable parties to understand how the assessment

was conducted. This description shall also include:

{2) A general discussion of the deciston-making process, criteria, and standards
employed by the electric utility as it relates to the development of the
integrated resource plan.

(b} A discussion of how the plan is consistent with the overail planning
objectives of paragraph (A) of rule 4901:5-5-03 of the Administrative Code.

A discussion of kev assumptions and juw
integrated resource plan,

(5) The reporting person shall provide information sufficient for the comrpission to

detenmine the reaspnableness of the integrated resource plan, etermining the
reasonableness of an integrated resoucce plan, the commission will consider:

(a) The adequacy, reliability, and cost-effectiveness of the plan.
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(b) Whether the methodology used o develop the plan evaluates demand-side

management programs and nooeleciric utility generation on both_sides of
the meter in a manner consistent with electric usility's generation and other

: electricity resource options. At a minimum. the total resource cost test as
| defined in rule 4901:1-39-01 of the Administrative Code, should be used to

determine the cost-effectiveness of demand-side management programs,
{c) Whether the plan gives adequate consideration to the following factors:

(i) Uncertainty in load forecasts and electricity resource option cost,
availability, and performance estirnates.

(1i) Potential rate and customer bill impacts of the plan.
(iii) Environmental impacts of the plan and their associated costs.

(iv) Other sienificant economic impacts and their associated costs.

{(v) Irnpacts of the plan on the financial status of the company.

(vi) Other strategic considerations including flexibility, diversity, the gize
and lead time of commitments. and lost opportunities for investment,

(vii) Equity among customer classes.
(viii) The impacts of the plan over time.
(d) Such other matters the commission considers appropriate.
(635) E]f:CtrlCItY resource forecast forms The elecmcxty IESOUICE forecast shall be

(1) Form FE-R1, "Monthly Forecast of Electric Utility's Ohio Service Area Peak
Load and Resourn Dedicated to_Meet Ohio Service Area Peak Load.”

Forecast information concerning monthly loads and resources shall be provided

for two years on form FE-R1.

(2) Form FE-R2, "Monthly Forecast of System Peak Load and Resources Dedicated

o Meet System Peak Load.” Forecast infi tion ¢ rming_monthly |
and resources shall be provided for two vears on form FE-R2.

electric system generating capability both inside and outsnde Obio inn sum
form as indicated in form FE-R3: "Sw

Facilities for the System.”
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(4) Long-term forecast requirements. The reporting person shall provide a ten-vear

forecast _which shall identify the electricity resource options (including

purchased power) expected to be needed to meet forecast system load levels, as
identified in the peak load demand forecast. The following forms shail be

provided.

(2) Form FE-R4: "Actual Generating Capability Dedicated to Meet Ohio Peak
Load."

{(b) Form FE-RS: "Projected Generating Capability Changes To Meet Ohio Peak
Load."” A sumimary and reconciliation of the information given in form F

R 10 shail be provided by the completion of form FE-RS.

{c) Form FE-R6: "Electric Utility's Actual and Forecast Ohio Peak Load and
Resources Dedicated to Meet Ohio Peak Load.” Actual and forecast
information_conceming summer_seasonal loads and resources shall be

v provided for vears minus five through ten on form FE-R6.

(d) Form FE-R7: "Actual and Forecast System Peak Load and Resources
Dedicated to Meet System Peak Load." Actual and forecast information
concerning summer seasonal loads and resources shall be provided for years

minus five through ten on form FE-R7.

(e) Form FE-R8: “"Electric Utility's Actual and Forecast Ohio Peak Load and
Resources Dedicated to Meet Chio Peak Load.” Actal and forecast

information concerning winter secasonal loads and resources shall be
provided for years minus five through ten on form FE-R8.

(H Form FE-R9: "Actual and Forecast System Peak Load and Resources
Dedicated to Meet System Peak Load." Actual fo t information
concerning winter seasonal loads and resources shall be provided for _years

minus five through ten on form FE-R9.

5) Plans for development of facilities in the fi st period. Information

new generating capacity shall be provided for each planned facility on form FE-

R10: "Specifications of Planned Electric Generation Facilities."”

(a} All information on facilities which will commence operating during the
forecast period and facilities on which construction will commence during
the forecast period shall be displayed.

(b} Each applicable facility shall be keved to the capacity increases summarized
in form FE-RJ, indicating the amount and timing of additional generating
capability provided,




