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MEMORANDUM OT THE DAYTON POWER AND LIGHT COMPANY IN

OPPOSITION TO MOTION TO STRIKE DP&L TESTIMONY AND APPLICATION
RELATED TO INCREMENTAL COSTS AS INCONSISTENT WITH THE

STIPULATION AND ORDER IN CASE NO. 05-276-EL-AIR BY OCC

Days before the evidentiary hearing in this matter was scheduled to begin, The

Office of the Ohio Consumers' Counsel ("OCC") hag filed a baseless Motion to Strike, The
Commiission should deny OCC’s Motion to Sirike for each of the following separate and
independent reasons: (1) Ohio Rev. Code § 4928,143(D) expressly authorizes the Comznission to

permit DP&L to defer fuel costs that are not being recoversed under DP&L’s current rate plan;
(2) OCC is not a “Signatory Party” t¢ the RSP Stipulation, and thus has no rights under the
gection of the RSP Stipulation upon which QCC telies; (3) even if OCC had a right to enforce the
sectioh of the RSP Stipulation that it cites, OCC is incorrect as to what that ssction means;

(4) assuming for the sake of arpument that changed circumstances were required for the
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Commiission to permit DP&L to defer fuel costs, there have been significant changed
circumstances due to the enactment of 8B 221; (5) OCC’s reliance on historic teturns is
misplaced; (6) the invited error doctrine npon which QCC relies is inapplicable; and (7) OCC has

failed even to identify the portions of DP&L’s filing that should be stricken.

L OHIO REV. CODL § 4928.143(D) AUTHORIZES THE COMMISSION TO
PERMIT DP&L TO DEFER FUEL COSTS THAT ARE NOT BEING
RECOVERED UNDER DP&T’S CURRENT RATF PT.AN

It is well-seftled that the Commission is a creature of statute and is vested with

those powers that the General Assembly has granted to it. Tongren v, PUCQ (1999), 85 Ohio §t.

3d 87, 88, 706 N.E.2d 1255 ("The commission, as a creature of statute, has . . . the authority

conferred upon it by the General Assembly.") (citations omitted); Coalition for Safe Blec. Power

v, PUCQ (1977), 49 Ohio St. 2d 207, 210, 361 N.E.2d 425 (the Commission "i5 a creature of

statute, having . , . such power as the General Assembly has seen fit to confer upon it")
(quotation and citation omitted). Here, through the passage of Ohio Rev, Code § 4928.143(D),
the General Assembly has expressly granted to the Commission the power to permit DP&L to
seek 1o defer costs incurred to provide a standard service offer ("SSO") under Ohio Rev. Code

§ 4928.141 that are not being recovered under current rates, insluding fuel costs.

Specifically, Ohio Rev. Code § 4928.143(D) applies to an electric utility that has
a rate plan that extends beyond December 31, 2008, At the time that section was enacted (and
today), DP&L was the only Ohio electric utility that fit that description. That statute further
provides that DP&L:
“may include in its electric security plan under this seqtion, and the

commission may approve . . . provisions for the incremental recovery
or the deferral of any costs that are not being recovered under the rate
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plan and that the utility incurs during that continuation period to
comply with section 4928.141[.]"

Id. Thus, the General Assembly has explicitly authorized the Commission to approve DP&L's
planned deferral of 2009 and 2010 fuel costs that are in excess of fuel cost recovery in PP&L’s

existing rates. [d.

Indeed, OCC's own witnese affectively coneeded that DP&L should be permitied
to defer fuel costs under Ohio Rev. Code § 4028.143(D), During the Febivary 2, 2009
Deposition of Daniel Duann (excerpts attached), Dr. Duann adinitted that: (1) when SB 221 was
enacted, DP&L was the only elecfric utility that had a rate plan extending beyond December 31,
2008 (meaning DP&L was the only utility to which Ohio Rev. Code § 4928,143(D) would
apply) (p- 23); (2) DP&L will incur fuel costs to provide customers an 880 under Ohio Rev.
Code § 4928.141 (pp. 25, 56); (3) apart from an unrelated environmental rider, he knew of no
other costs besides fuel that had increased for DP&L in its provision of electric service since the
RSP Stipulation in 2005 (p. 27); (4) nothing in the RSP Stipulation expressly precludes DP&L
from deferring recovery of excess fuels costs in 2002 and 2010 (p. 36); and (5) the OCC case
team handlinp this matter has discussed the fact that Ohio Rev. Code § 4928.143(D) was
intended to prant to the Commission the power to pettnit DP&L fo recover excess fuel costs (pp.

45-46),

Therefore, to ovade the express provisions set forth in Ohio Rev., Code
§ 4928.143(D), OCC must now argue -- notwithstanding the admissions of its own witness and
case team to the contrary -~ that either the General Assembly lacks the power to prant the
Commission authority to permit DP&L to defer incremental costs asgociated with providing 880

under Ohio Rev, Code § 4928.141 (including fiel caste), or that the Gieneral Assembly is
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somehow bound by, and its actions limited by, the RSP Stipulation, Those arguments find no
basis in the law, because the General Assembly can grant such powers o the Commission.
Tongren, 85 Ohio St. at 88, In Ohio Rev, Code § 4928.143(D), the General Assembly has
granted to the Commission the anthority to authorize DP&L to defer fuel costs, and the

Commission should deny QCC’s Motion to Strike on that basis alone,

IL OCC'S RELIANCE ON THE RSP STIPULATION IS MISPLACED

Ags the basis for its Motion to Strike, OQCC relies upon the Stipulation and
Recommendation signed in Case No, 05-276-EL-AIR ("RSP Stipulation). Motion to Strike,
pp. 2-6. OCC, however, neither signed the RSP Stipulation in 2005, nor correctly interprets it

TOW,

A. OCC Cannot Rely Upon a Stipulation ta Which It 1s Not a Party

The crux of OCC's arpument is based on the language found in Section 1.G. of the

RSP Stipulation, entitled "Subsequent Legislation." Motion to Strike, p. 3. That section allows
"the Company and Signatory Patties" to address subsequent legislation that affects the terms of
the RSP Stipulation. RSP Stipulation, p. 6 (emphasis added). OCC was not a "Signatory Party"
(id., p. 9) -- in fact, OCC actively apposed the RSP Stipulation and filed an unsuccessful appeal

of the Commission’s Order appraving the RSP Stipulation . Ohio Conswmers’ Coungel v. FUCO,

114 Ohic St 3d 340, 2007-Ohic~4276, 872 N.E.2d 269. As a non-party to the RSP Stipulation,
OCC may not now attempt to enforce it. Haley v. Hunter, Summit App. No, 23027, 2006-Ohio-
2975, 9 19 (affirming dismissal because plainfiff lacked standing to assert confract claim where

he "was not a party to the contract at issuc").
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B. OCC Has Misinterpreted the RSP Stipulation

Not only does the OCC's status as a non-signatory party preclude its arguments,
but also its reading of the RSP Stipulation regarding subsequent legislation is simply wrong.
Motion to Strike, pp. 3-5. . The statement emphasized by OCC (at p. 3), that the signatory parties
"will comply with the subsequently enacted legislation by amending this Stipulation to the extent
necessary,” in no way acts as a bai 1 (and does not even address) DP&L's ability to avail jtself

of permissive legislation subsequently enacted by the General Assembly, RSP Stipulation, p. 6.

The quoted language means only that a subsequent law that requires DP&L to
take actions affecting the terms of the RSP Stipulation gives rise to a right of the Signatory
Parties (a group to which OCC does not belong) to confer and possibly amend the RSP
Stipulation to the extent necessary. The clause does NOT prohibit DP&L from taking actions

pursuant to a statute that allows, but does not require, such actions to be talen. In other words,

OCC's argument o pages 3-5 of the Motion to Strike treats actions taken under a permissive
aubsequent statute as barred by a provision desipned to reconcile subsequently-enacted
mandatory legislative dictates with the terms agreed to in the RSP Stipulation. Indeed, Ohio
Rev. Code § 4928.143(D), which containg permissive provisions related to the recovery of
incremental cost increases, wag not the type of statutory change that was even contemplated by
the RSP Stipulation, rendering OCC's Motion to Sirike baseless. OCC concedes a8 much: "The
Stipulation only addresses statutory mandates[,] not pertnissive cost recovery mechanising,"
Motion to Strike, p. 5. The Commission should reject OCC?s argument for this additional

rcason.
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1L, CHANGED CIRCUMSTANCES ARE IRRELEVANT IN THIS MATTER,
BUT NONETHELESS, SE 221 WOULD AMPLY JUSTIFY A
MODIFICATION OF THE COMMISSION'S ORDER APPROVING THE
RSP STIPULATION

On pages 4-6 of the Motion to Strike, OCC references the changed circumnstances
doctrine and argues that the Comimission should not alter its Order approving the RSP
Stipulation, Changed circymstances are irrelevant here, because there is no need {0 modify the
RSP Stipulation. As discussed above, the General Assembly has conferred upon the
Commission, through the passage of Ohio Rev, Code § 4928.143(D), the authority to permit
DP&LL to defer the incremental costs at issue, independent of the RSP Stipulation (which does
not even address subsequently-passed pernissive legislation) and any ¢hanged circumstances.

DP&L's decision to avail itself of that legislative opportunity tenders changed circumstanges

inappasite.

Even assuming, for the sake of argurment, that (1) the RSP Stipulation needs fo be
modified, and (2) changed circumstances are necessary to do so, the passage of SB 221 more
than qualifies, Under the line of cases analyzing changed circumstances, “[i]he [Clommission
may change or modify earlier orders as long as it justifies any changes." Ohio Consumers'
Counsel v. PUCO, 114 Ohio $t. 3d 340, 2007-Ohic-4276, 872 N.E.2d 269, Y 14, 16 (upholding
Cominission order approving stipulation that snodified previous order where ¢ompetition-related

projections did not materialize a3 anticipated) (¢itation omitted), Ohio Consumers’ Coungal v.

PUCQ, 110 Ghio §t. 3d 394, 2006-Ohio-4706, §53 N.E.2d 1153, § 25 (upholding Commission
order approving a modification of a prior order where the prior order unintentionally "created
anticompetitive barriers to the entry of new CRES providers in DP&L's territory”; "the PUCO

may change or modify earlicr orders as long as it justifies any changes") (citation omitted).
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While the significant chenged circumstances described in the above-cited cases
justified appropriate modifications ta prior Cornmizsion orders, such changes pale in comparison
to the new, unprecedented repulatory environment engendered by §B 221. On one hand, 8B 221
imposes new costs and tisks ot DP&L (e.g., Ohio Rev, Code §§ 4928.64 and 4928,66), and on
the other, the law provides for new recovery for DP&L (e.g., Ohio Rev. Code § 4928.143(D)),
Although not required under Ohio Rev. Code § 4928.143(D), this new regulatory squilibrium

would amply justify the modification of the Order approving the RSP Stipulation.

V. 0CC'S RELIANCE ON RATEMAKING CASES AND DP&L'S HISTORIC
RETURNS ON EQUITY RATES MUST FAIL

QCC asserts that there is no financial need to modify the RSP Stipulation, or to
allow DP&L to recover additional costs, based on DP&I.'s historic rates of returh on equity.
Maotion to Strike, pp. 5-6. OCC's argaunents, however, miss the mark for multiple reasons. First,
Ohie Rev. Code § 4928.143(D) allows DP&L to seek to defer costs ineurred to provide 830,

regatdless of DP&L's historic equity return rates,’

Second, OCC's unfounded assertion that Fed. Power Comm'n v, Hope Natural

Gas Co. (1944), 320 U8, 591, 64 S, Ct. 281, and Blnefield Water Works & Improvement Co. v,

Pub. Serv. Comm'n (1923), 262 U.8, 679, 43 8, Ct. 675, govern "whether there is aneed for a
company to recover additional costs™ lacks any basis in law or reason, Motion 1o Strike, pp. 5-6.

Hope and Bluefield are rate of retinmn cases that set forth bioad constitutional standstds and limits

regarding retum rate analysis in ratemaking proceedings. Thoge cases establish the minimuym

levels that a utility must be pernmnitted to recover so that ratemaking does not result in an

! Ohio Rev. Code § 4928,143(D) pravides "for the incremental recovery or deferral of any casts that are not being
recovered under the [cwtrent] rate plan and that the utility ineurs . . . to comply with section 4928.141[.]"
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uncongtitutional taking, but those cases do not prohibit the General Assemnbly fiom authorizing a
utility to recover specific costs, as the General Assembly has done here, OCC lifts quotations
frorn the Supreme Court's discussion of the constitutional boundaries regarding the ratemaking
determinations of public service commissions, and recasts those words in an attempt to support
its own argument. Motion to Strike, p. 6. These cases and their progeny were meant to give
broad copstitutional guidance in rate of return cases, not settle cost recovery disputes outside of

the ratemaking context.’

V. THE INVITED ERROR DOCTRINE IS INAPPLICABLE

OCC's reliance on the invited error dootrine is plainly misplaced. Motion to
Strike, pp. 6-7. Under the invited error doctrine, "a party is not entitled to take advantage of an
error that he himself invited or induced the cowrt to make." Staie ex rel. Kline v. Carroll, 96
Ohio St. 3d 404, 2002-Ohio-4849, 775 N.E.2d 517, §27. Here, thers has been no error made by
a court (or Commission), much less one that was "mvited or induced" by DP&L. Indeed, there
has been no error commiitted at all, Finally, DP&L is not attempting to take advantage of such a
(non-existent) error. This specious argument should be rejected by the Cormnission,

V1, OCC HAS FAILED TO IDENTIFY THE PORTION OF DP&L'S ESP
FILING THAT IT BELIEVES SHOULD BE STRICKEN

In addition to the fatal infirmities set forth above, the Commission should not

grant OCC's Motion to Strike in any event because OCC has failed fo identify the portions of

* E.g., Bluefield, 262 U.8. 679, paragraph 4 of the syllabus ("Rates which are not sufficient to yjeld a rensonable
rotam on the value of the property used, af the time if is being used to render the service of the ufility to the public,
are unjust, unreasonable and confiscatory; and their enforcement deprives the public wtility company of its property,
in viclation of the Fourteanth Amendment"); Doquesne Light Co raach (1989), 488 U5, 299, 310, 314, [D9 &,
Ct. 609 (although there are "constitutional difficulties when & utility raises a claim that the rate which it {2 permiited
to charge is so low &s 1o be confiscatory,” there are also "economic judgments réquirad in rate proceedings [that] are
(foomate cont'd,.,)
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DP&L's ESP Filing that should be siricken, Given this fundamental failure, how is the
Commission expected to identify which poritons of DP&L's voluminous filing should be
stricken? OCC failed to identify which portions of DP&L's filing should be stricken, and its
Motion to Strike should be denied for that additional reason. Early v. Toledo Blade (Lucas App.
1998), 130 Ohio App. 3d 302, 320, 720 N.E.2d 107 (court "disregerd[ed]" plaintiffs' assignment
of etror because plaintiffs failed to identify the portion of the record that allegedly contained the
error) (citing Ohio R. App. P. 12(A)(2): "The court may disregard an assignment of etror
presented for review if the party raising it fails to identify in the record the etror on which the

assignment of error is based[.]"); Williams v. 8. Ohio Corr. Facility (Franklin App. 1990), 67

Ohio App. 3d 517, 525, 587 N.E.2d 870 (court could not conslder plaintiff's argument "that
testimony elicited from a nurse called by [defendant] was inadmissible hearsay" becauss plaintiff

"failed to point out what part of the nurse's testimony was hearsay").

For each of the above reasons, OCC's motion should e denied.

(...cont'd)
often hopelessly complex and do not admit of a single vorrect resuit. The Constitution is not designed 1o arbitrate
these economic niceties.™)
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Respectfully sybmitted,

Judi L. Sobecki (0067186)

THE DAYTON POWER AND LIGHT
COMPANY

1065 Woodman Drive

Dayton, OH 45432

Telephone; (937) 259-7171
Telecopier: (937) 259-7178

Email: judi.sobecki@dpline.com

R W W,

Charles J. Faruli (0010417)

Jeffrey S, Sharkey (0067892)

R. Holtzman Hedrick (0078424)
FARUKI IRELAND & COX P.L.L.
500 Courthouse Plaza, 8.W.

10 North Ludlow Street

Dayton, OH 45402

Telephone: (937) 227-3705
Telecopier: (937)227-3717

Email: cfaruki@ficlaw.com

Attorneys for The Dayton Power
and Light Company
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Memorandum of The Dayton Power and
Light Company in Opposition to Motion to Strike DP&L Testimony and Application Related to
Incremental Costs as Inconsistent with the Stipulation and Order in Case No, 05-27¢-EL-AIR by

OCC has been served via electronic mail upon the following counsel of record, this 13th day of

February, 2009:

Samuel C. Randazzo, Esq, John W, Bentine, Bsq.

Lisa G. McAlister, Esq. Matthew 3. White, Esq,

Joseph M. Clark, Esq. Mark S, Yurick, Esq.

MCNEES WALLACE & NURICK LLLC CHESTER WILLCOX & SAXBE LL?
21 East State Street, 17th Floor 65 East State Street, Suite 1000
Columbus, QH 43215-4228 Columbus, OH 43215

Attorneys for Industrial Energy Users-Ohio Attorneys for The Kroger Company
Jacqueline L. Roberts, Esq. David Boehrn, Esq.

Michee! E. Idzkowski, Esq. Michael L, Kurtz, Eaq.

Richard Reese, Esq. BOEHM, KURTZ & LOWRY
Gregory J. Poulos, Esq. 36 East Seventh Street Suite 1510

OFFICE OF OHIO CONSUMERS' COUNSEL Cincinnati, OH 435202-4454
10 West Broad Street, Suite 1800

Columbus, OH 43215 Attorney for Ohio Energy Group, Inc.
David C. Rinebolt, Esc. M. Howard Petricoff, Esq.
Colleen L. Mooney, Esq. Stephen M. Howatd, Esq,
OHIO PARTNERS FOR AFFORDABLE Michael J. Settineri, Esq.
ENERGY VORYS, SATER, SEYMOUR ANT}
231 West Lima Street PEASELLP
Findlay, OH 45839-1793 52 Rast Gay Street
P,O. Box 1008
Henry Eclkhart, Bsq. Columbus, OH 43216-1008
50 West Broad Street, Suite 2117
Columbus, OH 43215-3301 Cynthia A, Fonner, Esq.
Senior Counsel
Robert Ukelley, Esq. CONSTELLATION ENERGY
LAW OFFICE OF ROBERT UKEILEY RESOURCES, LLC
435R Chesinut Sireet, Suite 1 550 West Washington Blyd,, Suite 300
Berea, KY 40403 Chivago, IL. 60601
Attorneys for Sierra Club Ohio Chapter Attorneys for Constellation NewEnergy,
Inc. and Constellation Energy Commodities
Group, Ine,
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Ned Ford
539 Plattner Trail
Reavercreek, OH 45430

Richard L. Sites, Esq.

General Counsel and Senior Director of
Health Policy

Ohio Hospital Association

155 East Broad Street, 15th Floor
Columbus, OH 43215-3620

Attorney for The Ohio Hospital Asgociation

Craip I. Smith, Esq.
Attorney at Law

2824 Coventry Road
Cleveland, OH 44120

Attorney for Cargill, Incotporated

Patrick Bonfield, Esq.

John Danish, Fsq.

Christopher L, Miller, Esq.

Gregory H. Dunn, Esq.

Andre T, Porler, Esq.

SCHOTTENSTEIN ZOX & DUNN CO,, LPA
250 West Street

Columbus, OH 43215

Aftomeys for The City of Dayton

M. Howard Petricoff, Esq.

Stephen M. Howard, Esq.

Michael J. Settineri, Bsq.

VORYS, SATER, SEYMOUR AND PEASE
LLP

52 East Gay Street

P.Q, Box 1008

Columbus, OH 43216-1008

Artorneys for Honda of America Mfg., Inc.
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David I. Fein

Viee President, Energy Policy - Midwest
CONSTELLATION ENERGY GROUP, INC,
550 West Washingion Blvd,, Suite 300
Chicago, IL 60661

Tasha Hamilton

Manager, Bnergy Policy

CONSTELLATION ENERGY GROUP, INC,
111 Market Place, Suite 600

Baltimore, MD 21202

Larry Gearhardt, Esq.

Chief Legal Counsel

OHTO FARM BUREAU FEDERATION
280 North High Strest

P.O. Box 182383

Columbus, OH 43218-2383

Attorney for The Ohio Farm Burean Federation

Thomas J. Q'Biien, Esq.
BRICKER & ECKLER LLP
100 South Third Streat
Columbus, OH 43215-4291

Attorney for The Ohio Manufacturers'
Association

Barth E. Royer, Esq.

BELL & ROYER CQ,, LPA
33 South Grant Avenue
Columbus, OH 43215-3927

Gary A, Jeffries, Fisq.

Dominion Resourees Services, Inc,
501 Martindale Street, Suite 400
Pittsburgh, PA 15212.5817

Attorneys for Dominion Retail, Inc.
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Barth E. Royer, Esq,

BELL & ROYER CO., LPA
33 South Grant Avenue
Columbus, OH 43215-3927

Nolan Moser, Esq,

Air & Enerpy Program Manager
The Ohio Environmental Couneil
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

Trent A. Dougherty, Esq,

The Qhio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

Todd Williamg, Esq.
4534 Douglas Road
Toledo, OH 43613

Evan Eachmeyer, Esq.
Envircrunental Law Fellow
Environmental Law & Policy Center

1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

Attorneys for The Ohio Envirommental Council

2051071
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Ellis Jacohs

Advocates for Basic Legal Equality, Inc,
333 West First Street, Suite 500B
Dayton, O 45402

Attorney for The Edgemont Neighborhood
Coalition '

Thomas Lindgren, Bsq,
Thomas MeNamee, Hsq.
Assistant Attormey General
180 East Broad Street
Columbus, OH 43215

Office of the Ohio Attorney General

R bt Ml

R. Holtzman Hedrick
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BEFORE THE PUBLIC UTILITTIES COMMISSION OF OHTOQ
In the Matter of the
Application of The Dayton
Power and Light Company : Case No. 08-1084-EL-S880
for Approval of Itg !
Rlectric Security Plan.

In the Matter of the

Application of The Dayton

Power and Light Company + Case No. 08-1095-EL-ATA
for Approval of Revised

Tariffs.

In the Matter o©f the

Application of The Davton

Fower and Light Company

for Approval cf Certain : Cage No. 08-~109¢-EL-AAM
Accounting Authority ; '

Pursuant to Chio Rev.

Code 8§4905,13.

In the Matter of the
Application of The Dayton
Power and Light Company ¢ Cape No., 08-1097-EL-UNC
for Approval of Its !
Arended Corporate
Separation Plan.

DEPOSLITION
of Daniel bDuann, taken before me, Karen Sue Gibson, a
Notary Public in and for the State of Ohila, at the
offices of Janine L. Migden-Ogtrander, Chip
Consumers' Counsgel, 10 West Broad Street, Suite 1800,
Columbus, Ohio, on Monday, February 2, 200%, at 9:30
a.m.
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Daniel Duann
Page 2 Page 5 1

1 WPPEARANCES: 1 DANIEL DUANN \

2 ;;‘,tﬁ" J';ﬁr‘::;' g,‘,’:;“';""" 2 belng by me first duly swom, p¢ Merelnafter '
500 Csurgnoute Flora, SW 3 cervfled, dapases and says a5 fallows: i
10 Naﬂh&ﬁéligqggm q s 81 EXAMINATION

4 Dayon, . & ByMn arkey;

e At 5 Q. Goad moarning, Bockr, As you know, my
Ohla Easumers' Covnge! 7 name Is aff Sharkey, ang | reﬁresent the Layton

H By Mr, Alzk Retse, 8 Powar and Light Company In this mamer. Hava you
. e 5 . 9 evar had your depeslilon taken befare?

ir. Chris Altwen
10 West Brotd Street, Syits 1400 10 & T rlleve so.

9 Columuous, QNia 42215 11 Q. Qkav, Been lang ansugh & nat fresh In
1o On ksha!! of the Res'dencal Consurners of 12 vour memary, I take itp
0 Tha ysan favat ond uant 13 A, Yes, I helleve [k was protiably 1984,

14 Q. Okay, L&Fina glve you Iust @ couple of

iz 15 qulck greund rules because Riing @ depesition s a
ig 16 [ differant than an opdinary canversaiion
15 17 because we bave & court reimrter sltHng ned to b .
5 18 who will take down what |t [e we say. |
¥ 18 The first rule 12 all af yalr dnswers !
" 20 mus be oral, =o If 1 ask a ves<ne quastlen, you
0 21 can't ned your haad ar shake your heed bacauge the
2 2% court reparter can't take thak dawn. You need o say {
u 23 yes orna. Simitarly whshuh or huheuh to be ‘
i;. 24 effirmetive or negative won't be clear on the

Page 3 Page 6

1 Monday Marning Sesslon, 1 trapscript, 0 we need fo agaln say yesor na n i

2 February 2, 2002, 2 rasponses to the questions.

3 --- k- Tnere wiil be Hmes when you knev what T

4 STIPULATIONS 4 A galng to be asking befora I finich my questfon. 1

[ It |5 stipulated by and amgng counse| for the 5 ask nonetheleas you walt unfl] ! have Rrished

6 respective perties that the deposldon of Danlel 6 artlculating the quESEIen Jush &» the court reparter

7 Duarn, 2 witness called by the Applicant under the 7 canget |t dpwn, Bnd wa are not kath telking e} the

§  nppilcable Rules of Civll Procedure, may be reduced 8 same time bacansa, again, t makes |t hard far har.

& to writing In stenolypy Ly the Notary, whose nates El And then, Anally, If yau need a braak, ’
10 thereafter may be transeribod out of the presence of 16 just et me know. My oply request [s not take a :
11 the wimass; Bnd that praof of the officlal charactar 11 Draak while there |5 3 quastion peiding, okay? !
12 and quallfication of the Notary 1s walvod. 12 A Sure, ‘w
13 . 13 Q. Can you describe for me vour smployment -
14 14 histery slnce the last degroa bhat you recelved.

15 15 A, I started working e¢ the Qhia Diviston of
16 16 Enerav, the Ohlo DnEartment of Revelapment: n August,

17 17 1983, and thap was hefare I finished my dactarate )

18 16 disseratan, oo I started working befors I finished !
19 18 my dissartating, and I warked at ODOE untl May, )
a0 20 1885, Thep I sterted working at the Ameriaan Medical !
21 21 Assacfation in Chicego frain May, 1885, ks September, '
27 22 1986, After that, I startad working at llincls
23 23 Cummerce Commission fran) Saptember of 1986 through
24 24 Aupust, 1967, After thar, I want b the Qhlo Sigte

Paga 4 Page 7 |,

1 INDEX I University gt Calumbus, Ohig, and 1 werked for the |

2 --- 2 (atianal Regutatory Research Instituba as a sanlor

3 Deposldon Exhlbit Tdentifed 3 [Iigthute ecopomlst. T warked at NRRT untll

4 1 JulyfAugust 2008 Consumers® Camer 29 4 Dezcember, 1965,

5 3 Cese Na, 05-27G-EL-ALR stlpulation i 5 Then I skarted ty own business working as

& --- 6  an Indapendent business consyliant. And I glagaq my

7 7 oW buslness In Dacember, 2006, and started looking

8 B for ajob, and ! sterted working far the Offlce of

9 % DRin Consumers' Ceunsel an Janwary 7, 2008,

10 10 Q. Okay. Now, let's go back to your
11 11 position at the Ghle Pivision af Frnergy, I says In
12 13 your prafiled testimony thet yay viare resgensitle for
13 13 reviewing feng-term supply 8nd rasdurce forecasts of
14 14 major electrlc utllites In Chie. Can youy tell me
15 15 what that means?

16 6 A My reccliection |5 at that: Hme the 8kate

17 t7  of Ohlo just passed a new lelsiatian that required
18 {8 the Qhle Rivision of Enerpy to review the lang ~ the
19 10 20-yeay jang-tarm farecast repore af -~ lang-tarm
20 20 faraeask veport of electric utligles, and my job st
21 21 thattime was to review thase Jongrterm forecast
22 22 repots, And wa -- 8t that tme there la e forecast
23 23 divislen thet was deipp Ehat. Twes part of ther,

24 24 And my focys at that time was looking ar an e
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Page 20 Page 23}
i 200b, 20107 1 vou dof't hava an aplniah 48 to whether there wili e
F) A Na. ¢ stanificant changas up or down Into the future? !
3 Q. You don't copsider those to ba a 3 A, Tdent knawe. '
4 slgnificant -- the DP&Y's fuel costs for 2009, 2010, 4 Q. You have stated [ yewr tesdmany that !
5 yeu do net conslder to be sigalficant, large? 5 you reviawed Chlo Revlsed Code §4928.143(D)? |
6 A. 1 simply don't knaw what you meen by 8 A, Yem ‘
7 slonlficant because It slgnificant for @ person; [t 7 Q. kebme glva you & copy of that statute. )
€  may not be sianificant for a company. 1t may not be 8 I'have handad yau a copy of 4928.143(D). If you ;
4 significant for a large company. Signlficant for a 8 wauld, plaase, g to that section beginnmg on line
10 small company, it may nat be sianificant for & large 10 1 of Seclion D, 8t laast on my copy there is 3 dause
11 camfiany 5o that's the -- you knev, 1am not rving ta il that begine i s,
12 et Angwer the guesven, T simply de not kngwy -- 12 A, Tddn't s2a that. T'm at tha b, okay. 1
13 Q, Tunderstand tha terms (ke farce or 13 "IV gkay, .
14 significant mean different things to different 14 Q. Starting with the "MiF an," it eays "If an !
15 people, and 1 am Just a2king for vour understanding 15 electric distribution uliiy If [t has 2 rata plen
16 In how you conslder what thase tenms to mean. Do you 16 thatextends Heyend Decamper 34, 2004."
17 consider DRRL's peajected fual costs in 2002 and 2010 17 A, Yes, Tsesthat
18w be larga? 18 Q. Wauld you agras with me that at the ume
18 A [think I already answered the questian. 19 the statute was anactad, DEKL was the anly electrio
20 Q. Liink yaur answer wes, no, yal da nat? 20 distsibution wbllity In Chio that had a rate plan n
21 That Wwas & yas for the record? 2t place that extended bayand Decamber 31, 20087 ;
22 A, Thelleve my answer (5 T do aot know the i) A Yes, ‘
23 meatig of sionifcant in your question, 5o 1 tannot 23 Q. S0 ls 1t your ungderstanding that ‘
29 answer whether they are significent o large, 24 sphsactlon O wes wrltten with PREL In mind? ‘
r
Page 21 Page 24
1 Q. Do you censider the fugl markels o he 1 A, 1don'tknow. 1qsn't know what the --
3 velatle? & what the legislatura had in mind when they epacted k
3 A I cannat answer that, [ doa’t know which 3 these. )
4 vyear you are referring to. T don't know what fuel 4 Q. IF you rafer down to §h8 "however" clause ]
5 you arg referring to, I don't Know which perticular 5 which |5 halfway dawn the actlan, “|
&  market you are refarAng ko, the spot market, yau aro B A, Yes, I see the worg "however,” :
7 referring to the fanvard market, of you are rafering 7 0, Okay. It hagins whth, "However, that i
B 1o a5 a very genefal questlon, T realy cannot 8 ulilty may Include In ils afedtric security plRn
9 answer that. 8 under this #ectlon and the Commlssion may apprave, '
10 0. Okay. Hoéw about coal merkets for 2007 10 medify and appreva, or disapprove subject to Division :
11 through 2008, da you conslder those markets to have 11 D of this section prov(sions far the Ineremanta) i
12 been volatiie? 12 recovary or deferral of any posts that aro not being
133 A, Lconslder the coal market « or should 1 13 recaverad un¢er the rate plan Bnd thae gha wtiey
14 more accurately the spet market for cos! seems to ba 14 Incurs gurlng the cantinuakion parlad to comply with
15 quita stabile 1n 2007, And In 2000, for the first 15 Sectlon 4528.141," and then It goes an. o you sea
15 halfaf 2008, thare was 3 very high parcentage of 16  thatr i
17 Inceanse In coal spot price, but after maybe July of 17 A. 1 belleve you quabed p wrang division, '
1B 2008, the spot coal price market experlenced & 18 The copy I have it read Ike Shis, "However, Hat
19 substantial -- 8 very lrge percentage of decreass, 19 utlilty may Ineluda [ [t 2lectele secugity plan |
20 Soyou can $ay the market — the spat market for cga) 20 under this saction and the Commissien may approva, f
21 wasndeed volatlle In 2008, 21 modify and apprave, or disprove subjact to Blvision ¢ |
22 ). Do you have an expactation as to whether 22 of this eectfon,” and [ belleva yau read as "Division 'j
23 lewll be volatlle in 2009 and 20107 23 D ga ] don's knaw which ona [ «= youw have In mind. 1
24 A 1do not know whather the mariket far caal 24 Qi It certalnly says BiVislon C, sa IF T
Page 22 Page 25 |1
i will be valatle In 2009 and Zo14. 1 sald B, Imlsspoke, ne dispute eiout that. The focus
2 Q. I understand that nabady knows what's 2 of my guastlon Is an something diffarant, i
3 gpno to happen In the market bacause (s tn the E] A Dkay,
4 fyture. 1 am Just asking you whal yOuUr expoectations 4 0. Woild you agrae thak fuel costs are 8
5 are asta the fubure In 2009 and 2010 and whether you 5§ cost thar waud fall within the scope af tha clause .
&  hellave the marker will be vefaie. 6 that I just read? :
7 MR, REESE: T would &dvise my cllent not 7 A, Soyou sre asking whotiter the reference
8 topuess 8 Inthe santsnce pravision fop the incremantal
9 A Isimply don't know whather & will be 9 recavary or the deferral of any casts that are not
10 vofalie or nat. { simnly don't keaw, 18 wing recovered under the vate plan so you are asking
i1 Q. And you dan't knaw enough here as you it 11 whether any costs that agqried, fuel costs?
12 here to even hava an opinlon as to whethay |t will ba 2 Q. Notpracisely, I am asking whether RP&L
13 yolatile ar fok In 2009 o 20107 13 would meur fugl costs a5 part of it Erwlslnn of
14 A, AsLslbhere and try to seg what ihe 1t stwndard semvica effer pursvant to 4328.141,
15 future price of coaf would he, the best apswar I can i A, Yag,
16 oive bs theva il protebly ba change hern 16 0 Rechuding fuel gosts for the momene, 6o
17 constantly, So toddy's price - the price on January 17 you knaw If &t the tima this statute was engctad,
18 1 will ba diffarent from the price on Fabruary 1 of 18 DPAL had inounad slgnificant [nereases I ey other i
19 2009, That's the best answer | can glve. 1% Jrem of cost ained (ks 2005 RSP stipulation was
20 Q. Sojust o [ have a cleap understanding 20  aphiroved? i
21 you don't have an expectation as te Whether |t will 21 A 1 don'l understand yoyr questlon. Its
22 be - ctép back, 22 rathar lang o 1 --
A Everybody would agrae presumably that 23 Q. Lat's starl cver. Wa aye satting aslre !
24 there wifl be some cangas In the macket price, buk 29 Tuel costs, Ang the question I8 elnea the 2005 RSP '
- e Y2 Re LT 2 L Y P Ny ) o SY SN I . R mitdon AR 3 o e e 448 2 108 L 0 gy e e P PR B PR AR el et g e B
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Pepe 26 Fage 29 |
1 sHpofation for the Daytan Powar and Light Company de i belng recoverad under tha rate plan, and the second
2 you know whether the Daytan Power and Light Company 2 test s just the ona fofflawing that whetfer the A
3 hed experiencad any other ignificant increases In 3 utlity ineuered duetAd the cantinwation petiod te
4 costs up to the Hme tha statube waz epacted? 4 comply with the standard service offer Section
5 MR. REESE! Objectlon, Can you te|l us E 4824,144.
G what you meap by any other? & 0. You meke some -- you offer Soma reasens
7 Q. Any costs the Davten Power and Light 7 inyour testimony that vau hefleve DP&L shoutdin't be
&  Company Incurs to provide standard sapvica affar. B entitfed ko defer fua| costs. Sar thosa regatre
4 Doet the quagtion fnake sense 1o yeu? 8 mslde for the mement, The guestion that T have for
10 A, Okay, !try my best. So what you are 10 yoy [g did you conslder any ather reasans or factorg
11 agking i5 since the appraval of the second RSP In 11 [n the eotrse af your analysls that vou dig nat
12 2008 which pstzbiiched the RSP rake and you are 12 Include In your testimony?
13 asking me whether Doyton Power and Light has incemed 13 A No, '
14 quotesunquete a substantal amount of cost ethar than 14 Q, Iamgalng ta hand yau a docurnent that J
15 fuel In providing the standard senvice offer? 15 am golng 1o mark ag Exhiblt L. Exhlbltiisa |
16 Q. lam agking whether yau knaw whather the 16 dacument that was lasued by tha Qftee of the Qhlg
17  Dayton Power and Light Company has Incurred such 17 Copsumers' Counsel In July, Agqust of 2008. Do you
18 Increases, that Is carrect, 0 see thaty
18 A, Okay. Let ma answer this way, I have nat 18 A Yes.
20 revipwed an Daytan and Fower's -- fiose accounting 20 Q. Olay. Are you familae with e fact
21 information. But [ do natice that In the secand RSP 21 that the Office of the Ohlo Cansumers’ Counsal lssues
22 It speciftas eaviranmental Investment rider whlch 22 sueh dacuments?
23 causes the Dayton Powear & Light to Increasa |re rate 23 A Yos,
24 around 5.4 percent every vear. And [ balleve this 29 . And you weuld aarae that on pags 1 af the
Page 27 Page 30
1 amaunt of Ingrease -- 5.4 percent of the 2004 1 document there Is an arpiele ragarding énerdy 1aw and
2 peneratlan tRrlff In each y2ar In 2000 = 2000 - & 2 In partleular Sanata 8]l 2217
3 |zast 2007, 2008, 2009, and 2010 and the orginal - 3 A. WIkhauE reading the whole Izaue I see an
A4 it lest when I read the sipuiation, these costs are % pape 3 Mg - tners's a nesdling tat statos,
5 suppased to offer the Dayton Power and Light's 5 "Epergy law will shape the fupuee of electrielty in
6 [nvestment an compliancs with «« well, pyway It'a 6 Ohlo," vae, I did sea Ehat,
7 releted to tha Dayteh Pawar's gnvircnmental 7 Qs And vow understend this ardcle -- step
&  Investment, ¢o 1 suppose that probably Indicaeed that B back, You understand tie haadine pa he rafardng to
9 Dayton Power has Ingurred Some anvifanmental 9 Zenate Bl 221, correet?
10 Invesiment, but [ afso want tha rerard to show that U A 1bajeva sn.
11 this Investmen sider, thay are nat sublect tg uny i Q. And who prepared arlicles such a5 We one
12 prudency review or tueup ungder the RSP, They Bre 12 we are laoking 2t on kehatf of the Office of the |
13 shmply Just chasactori2ad 25 environmental rider, end 13 Consutoty Cannsal? ‘ i
14 the stipulation spacifically says the PUCO can only 14 A We have a department called Repartment of |
15 review whother It 1s the same as those coptalned In 18 commum|cation and | befleve the staff thers prapared |
i6  the RSP stipyldiion, 16 thakand I den't know wha prepared this parledfar |
17 Q. Other than the envirohmantal cotts that 17  ane,
18 you've Identifiad are you awara of any ofher such i Q. How many peagla are In that Department of ?
19 Increases that the DPAL has Incurred snce 20057 19 Communication that you referred to? §
20 A No. 20 A, T aan® knnw how many neanle are thera. :
2} Q. And I beliave your answer touchied op this 2L Q. Could vau tell me approximataly hew many !
22 butust so we have a clear Tecorc It's your 22 neople work arthe Office of the Chio Constmers! i
23 understanding that the enviranmentsl Investment rider 23 Coungel? |
24 In the 2005 RSP stipulation was Intended to 29 A, Twould say about 70, ,
Page 28 Page 31 |
1 compensate DP&L for the enviranmental Invastmant that 1 0. And that Includes attarnays, skaff, and .
2 you've doseribed? 2 suppnrt persennel? {
3 A That's what 1+ that's my understanding 3 A Tbellave so.
4 based on the reading of the stipujadon. L 0. Do you know If ayriclas sugh as the one .
5 Q. Do vou have a Lest that yal balleve the T at--that we are Jaoking Bt ge throbgh 3 revieve |
& PUCO shauld use ta determing whather costs are §  process within tha Cifice of e Obte Sonsumers’ {
7 recoverable enner directly at Bhraugh a daferrg| 7 Counsel?
8  under Qhlo Reviced Coda 4938, 143(D)7 ] &, Troally don't kndw,
] A. Ydo net have the Revised Code -- at g Q. Okay, If you turn [0 page 3,
0 least the seetien -~ <20 you say that? 10 A Yes,
11 Q. Same Svbsection D thak wa were just 11 Q. There Is a cantinuatlen of tha aArtlde
12 leoking at, 12 and I want to read o you the begtsding alece. Are
13 A, 4928.143(D)7 13 you with may
4 Q. I 14na something different, 1 14 A, Yes,
15  misspoke. That's - ! mean b ask you about the same 15 Q. 1t says, "While the QCC warked tn secyra
16 section wa have been discussing. The questian 15 do 16 a3 many protections as pessibla far residantial
17 ybo have 2 test or Method Ihat yau hefiévg that the 17 cugtomers, there were Issuas that did not come out [n
18 PLCQ should use (o determing whether costs are 18 the favor of sonsumars. Sama negative aspects of the
19 recoverable or deferable unaer thek sectlon? 19 |aw thet the OCC unferfunately could not get changed "
20 A, Tthink the test [would propose Js fust 20 ncluda the possibllity of sutamatic Increases for : !
21 follow what the statutes say Here, whether -- that 21 fuel, purchasad pawer, and emission allowances.” Do :|
22 any costs whan tey are nat belng recovered under te 22 you narae with that statamant? T
23 rate plan, 1 think that wauld defnltely be a test 23 A, Yag :
34 that data should, ke used whether thgsz casts are nat 24 Q. Coufd yau tala 8 ek af your kestimeny A
[ TR TP T Lkl el .S vt (TP OV IS TP PO ({104 e e, . 2L 1 o 20 R . o PR LAY 1 A P oo F RPN TY P oot /U a0 AL R et
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Pags 32 Page 35 |1
i pege? Nne?. 1 Indleated thag (n arder bo camply with the existing ]
2 A, Okay, 2 RSP, tive company will net Inerense ks rate as o !
3 Q. You refer to DPAL'S raquast far a 3 rasuit for those related ta incremental fuekralated
4 deferrl 95 a rate Increase, Can you tell me, first 4 eochs,
% of ail, why that point |s included s your testimony? 5 Q, Okay. ‘You referrad ra the Dayten Power
6 A. That's whae I bellove, 6 and Ught Company's RSP, 2 assime yeu are referring
7 0. Po you belleva that your statement that 7 o the 2005 RSP stipulatian Dayhan Rewer and Light
8  the request for deferral 5 a Qe Increase 15 8 éntered inta; I3 that cofraesy
9 Imporkent to the Cammilestan's evaluation and 9 A, You mean in my testmony?
10 consideration of DREL'S request? ih . Ne, in your answer jpst thep.
1 A. 1 belleve every Issue I ralsed In my 1L THE WITNESS: Can you read bacl tha
12 testimony s Important for the Cammission's 12 answer?
13 evoluation and tha declsion In thia case, yes. 13 (Answer read,)
14 & Okay, And why do you bollave that this 1 A, Yas, Ithink that RSP referred (o the 05
15 particvlar Issue meaning tha request of the deferral 15 RSP,
16 g 2 rate Incraasa (& Impgrnt? 16 Q, Okay. And on pages @ and 9 af vayr
17 A. I alrgady ansvegred that, 17 testimony, you affer your aplnlan that the 2008 RSP
18 Q. Can vau explaln how tha faet that the 18  stipulation prakipits DPEL from seeking & rate
19 request for deferral Is B rate Increase should affect 1% Ineregee agsociated with fugl costs fay 2000 snd
20 the Gommisslon®s decision making? 20 2010, garregt? :
21 A, Can you rephrase the guestion or what da P A 1 belleve my tastimany bsad the words )
22 you exactly mean? 22 dopg not provida far the adjuskment for Increased
P! Q. Sure. You say here that the request for 23 fuelerelzted costs [n 2009 any 2010,
24 deferral I o rata Meraase, and you've told ms that A Q. Which line wern you Jaoking at, I'm
Page 33 Page 36 ||
L yod bellsve that to be an Impartant ¢anslderation for 4 sorry, Or Dhann? :
3 the Commisslan, And my real quastion Is why do you 2 A, Tam refarring o lines 14, 13, 15 of i
3 balleve that to be Impartank? What do oy think tha 3 pape 8, It reads, "Yes, thera [5, In ather words, B
4 Commission shauld d¢ with ¢hat plece of mformation? 4 the current rats plan under the company's :
5 A, Well, why T think this deferral |s 3 rate £ PUCQ-appraved RSP doas not provido far the adjustment
6 Ingrease I5 Impertant 1S Bacause this request for &  furIncreased fuekrelated costs In 2000 and 2016.*
7 deferral will Increase the amcunt of mopey collected 7 Q. Ckay.
§ from the ratapayer and that the Commigalon should -~ L A I don't lsaw whether -- |s this what yau
¢ should consider it, 9 ara rafareag to when vou askad fe auestion?
10 0. Db you agree that the requast for 10 Q. You ara |n the yight ares, yes, Lefme
11 deferrd [s ngta rate Increase In 2009 and 20197 11 askyou Ehls; [€'5 also frue, sp'p |k - stap pack,
12 A Mo 12 1 am going b hand yau & dacyineant [ am
i3 Q. Do you cansider 8 deferra) in 2000 end 13 going to mark ag Exhibit 2 and that's the 2008 ASE i
14 2010 bo be the equivalent of & rate Increase In 2009 14 stipulation that we have baap discussing, Tt's trug, i
15 and 20107 15 (st B, thek there (5 nadhing In thak document that
16 A, Yes. 16 expressly precludes BPBL from seeking to defer fuel |
17 Q. Why? 17 costs thee It Ineurs 1n 2009 ang 20107 ‘
i8 * A, Tthink you used the word, very gogd, | 18 A, 1did net see any langJage or provisian
19 Isequivaient. [t (s arate Incraase, As I say, vou 19 rhat specifically mentioned any edjustment for
20 know, the company fled ap appitation, expects (5 20 fuel-refated costs i 2008 oy 2010, Either way it
21 recover the (ncrémeéntal cost Incureed, the 2L rloes not a)low and It does ret excluda that. !
22 quote-unquate campany's cafinition of Increnental 22 MR, SHARKEY: Go off the recard fora
23 cost oreurred In 2009 2ng 2010, The compeny expects 23 minute. :
24 torecavar thade costs, and the ratapayar will pay 24 (Racpss eskan,) !
Page 34 Page 37 ||
L for this recovery In 2011 and beyond. Sa ¥ thlnk 1 Q. Docrar, [meant to ask vou His quostion
2 that's aqulvatent tp a rate (ncrease, 2 befora wa started but referring soecifically ke the
3 Q. Dayou dgree with me rates would not go 3 conNdantial varstan of yopr diract tastimony, do yau ,
4 upin 2000 or In 2000 a5 o resule of DRBL'S request, 4 havd eny Corrections or changes to What testiminy ;
5 corract? 5 et you Inkend to ket \
] A, Tuprobably need you to elarify this B A No. N
7 quastion hecause when you cay the rabe wilk nat 7 Q. 1belleve you state |n yolr testimony )
8 Intrease, | belleve the company's eppllcation nat 8 that vou reviewsd Sanata B[ 221; 1§ that qorrect? |
9 only covers thosn that ralated ft to fug), thera are o Yes. ]
10 also othors relsted to Investment In Smart Grid and 10 (), Okay. !
11 ather ftems, So when you say the rte, I am #ind of 11 A, Fdld not say that (n my testimony, but i
12 hesitant [0 really say whetheér It would Increass or 12 did review |t
13 not hecause that also Includes ridars o - 13 Q. Qkay. Natthat f matters but you did
14 Q. Falrengugh. My guastion was Intended to k4 skato In your testimany that yoy reviewad Ha refated
15 ba limited t0 the request for fuel deferral, With 15 statutas, thal's page 4, ine 3,
16  that ltmitatlen vou would agrae, waulda't you, that 16 A, Yes, yes, [ did gay that.
17 rates pajg by DPRL'S custamers would nat Increass (n 7 Q. Nok that [t makters, Are you awara of
18 2008 orIn 2010 as 2 result of DPAL'S request for & 18  the fact that Chig Revised Cade Sactian 4928.66 ]
19 deferal? 19 requires PPEL to make swlstaniial expandltures ka
Pt} A, Yeuh, Strictly Jusk cossitering the 20 artampt to pehieve energy effteiency and demand
21 company's request for daforeal, you know, we Just 21 radyction farogts In that section? 1 ses you am
22 limited It, We dldn't ook at any ether automalic 22 flipping throvgh that sectien s T wilf just give you
2% {puregse for environinental invastment rider, If we 23 @ eapy of that sectjon for your review.
24 ook at the proposel, 1 thtnk the company has 24 A, Actuglly I did nok raview SIS ceeton,
g . 4P SR Pk S ikl ey S TOTEY : JEPORS & 3 ST 113 I LA TSLALE < ot Y00 0 e o 3 0 100 0 a4 n [Py s RN L T IO e A A AT LR By
7 (Pages 32 fo 37)
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Page 44 Page 47 |
1 management, yau knaw, hoth of -- have awarneys and 1 amaunt DPEL Incwrs In thosa game seven FERE accounts
2 they raview Ik and they — they raview I, they 2 relgted to fuar v 2002 and 2010, correct? |
3 pravide comments, provide — suggest changes o my 3 A, Yes, As g general deseription, T think !
4 tastimany and this 18 the .- the end result s my 4 thatls trye, but 1 tink the rpmpany's propasal also ;
g testimany. 5 lndicated Hhat yad have to aflocale these costs fo :
8 Q. 5o there wasn't any spacific comversation &  Jursdictional sales customer and nanfurlsdictienal :
7 arwriting In which an OCC sttarney eonfirmed your 7 and then you ealculate the qupte-uncuasa fual casm
& undarstanding of Senate Bjl 2217 B per kilowatt hour and you cempars Hhase two, You ‘
g A. [ belleve It s when we - when we -- the 9 cpleufate the difference and you treas tho == the ]
10 team grepared, we discussed this lssue, and I 10 Jurlsdictiona) zales you tame Up = and yoy record {
11 expressed the assets = mayhe not exactly werds, tha 11tk In == {n other regulatory gesats. i
12 essence of my understaading here and there's -- 1o my 12 Q. Okav. Falr encugh. Why dan't you set
13 rgeoflection I dop't bollevi therg i5 a0y -- anyhody 13 as/de the allocatlon questiens hoeausa [ understend ]
14 gald, oh, yeur understanding Is wrang. So prahably, 14 those were covered by Mr. Yankal It his Lestimony. 4
15 yal know, we hiad 2 mesting, 50 I don't know whather 18 . Yes. i
16 ydu can s3y there was a convarsation ar not, 15 Q. You undarstand thal the Daytan Powar &nd
17 Q, When you fefer ta OCC's case team, whe (s 17 vight Company's propesal |s 10 compara the amount it
18 pnthat case keam? 18 12 ragovering In It3 current rata plan assotlpted
19 Ao [ beleve there may ba Jlka 10 ta 12 18 with fuel which tha campany catculates to be 1.8
20 pesple, 20 cente vo the fuel-related costs that It Incurs I
21 Q. Okay. Tha -- daes the case team [heluda 21 those seven PERC pccounts In 2009 and 20108 Is that \
22 all of tha OCC reéprerentatives who hava flled 22 falm k
2% restimony? a3 A Yos.
29 A, T belleve 50, 29 Qv You would agree wikh me fhat tha == |at
Pane 45 Page 48 |
1 Q. Gkay. And does It Include the attormneys 1 e shap back, N
2 who hpve been rancesenung QTG In public fingst 2 Your r2comniendation 1s ha 2008 casis )5 |
3 A, Can yan explain whit you mean by public 3 ackusl 2008 fuel costs [neurrey - recarded [n those !
4 fltngs? I really dan't understand what yau maan. 4 saven accounts, correct? )
5 Q. Does it Inglude Jackle Roberts, Mila 8 THE WITNESS: Can T have the question
6  Iazkowskl, Rick Reese, and - & raad back?
7 A, Gres, 7 {Questian read)
B MR, REESE: Grag Poulos. & Q. ket me strike that, I witl JusC a8k vou -
9 Q. Greg Paylgs? 9  aquestion more directly. Yaur recommendatlon for {
10 A Yesh, 10 caleujaning Sie hass would be actual 2008 casts, !
11 Q. Does It Include anybody else? 11 correct? (
12 A, You mean the attorney ar other? 12 A, The acioal casts [h thaee saven
13 Q. Does the case team Includs any parsgn A3 Fuel-elated accounts, yes,
14 hagldes the people who filed tastimany and the four L Q. And youy wowld agree with me, ¥ assume,
15  attomeys we've identifled? 15 thet the ratos caleulated and set In DPRL'S 2005 R3P ]
16 A Yes, It does, ves, 16  stpuwiation wars ot and could not hpve pasn hasad
17 Q, Wha else Is an the cace team? 17 upan acrual cests RPEL Incurs |n 2008, corpact? |
18 A Tthipk Beth Hixen, Karen Hardy, Dave 18 THE WITNESS: Can you read back the !
12 Cleaver, and I think Chris alse & an the cage team 19 question? |
20 and Stacla Harper, And I think therg may be some a0 (Questlon read.) i
21 communication people alse members of the case feam. 21 A, I'm hgsltant fo anzwer this guestian f
22 Q. Inyour conversatigns with the case team, 22 pecause the word "rale calew(atad is nat cisar 1o me !
23 have you ever discussed whether Section 4929,143(D) 23 hecayse my bellef 1s therd 16 n such Hing 2 & fuel |
24 was Intended to permlt the Daytan Pavier and Light 24 rate per e In the 2005 RSP case, so Jn the 2008 RSP !
Page 46 rage 49 |
1 Campany to racaver or defer fuel costs? 1 there fs 4 rate and that rate 15 & nenotlated refe
2 A, T think we clscussed that, yee, 2 amaunt to varous partles 5o thet's tha resson I lag
3 Q. Qkay. Was your conclusion thal It was 3 of hesltate, Tf we 2re talldng apaut thase i
4 Intenced to permit DRRL o recover for deferred fuel 4 rnepobated rales that entar Inta 2408, T belleve thay \
5  costs? 5 are certalaly not related £ the fual costs In 2046,
6 MR, REESE: Objactlon. 6 2 [want yau to asauma fhat the PLICO
7 A, Ithink I already answered that, wa 7 dagldes that DPRL should ba permitted to defer costs ;
& gdiscussed [t, yes, 8  not halng racavaad under DREL's RSP rage plan. If
g Q. Yas, And the answer was that, yes, It 9 the PUCO wera to feach that conclvsion, weould yau
10 was intanded to do 59? 10 agree thet DRRLS proposed mefhodalepy for
11 A, 1 think In my testimaony already say that, 1l calculacing the ameund of the deferral was correet?
12 O Let’s turn our facus and far the next 12 A, N
13 sariés Of questions T hava fer yau 1 want you to 13 Q. Wy not?
14 assume that the Public Ubiltes Commisslon of Ohs 14 A, Pecauge I think vou gay that the
15 has declded to parmit the Dayton Power and Light 18 Comemission will allew PPEL ta racover eosts thak are
16 Compeny to Sofer fudl costs, and the quostions are 16 above and beyongd rhesa fecoulred In Its gurrent REF
17 designed to Agure out how the defetcal amount should 17 rate snd -~ and my prajection |5 these rates recover :
18  becalowated, Does thet make sense to vou? 18 under -- that mv position 15 the actual fual costs of i
19 A, Yes, 18 DP&L (1 2008 are alreaty recovarnd under the exlsting ,
20 Q. Your racommendation as [ understand )t 1s 20 RSP rate. !
21 that the amaunt of the deferral should ba caleulated 21 Q. Why da you beligve fiat ta be true? |
12 by eomparing the amaunt the Dayton Pawor aad Light 22 A, Because thera Is N ovidanca to indigate |
23 Company records |n the seven FERC accaunts ralated (o 23 that DP&L was underracavai|ng ita fuel costs In 2008,
24 fuel In 2008, that amount should be comparad ts the 24 Q. Well, would you anrag with me that — Jet
T B T D F e T A A0 CUAYALLL 3L syt 7} SR st P 2.1 PRS0 i e ) e o T oW 1) O 72 oL T RY -8 91 Uy L SO KT el BT wp Py crr v 1 PP (YO0 0 1 5 P g Beb O
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Page 36 Page 59 [1
1 factar propased by the Daveon power and Light b ol RS
2 Company? ; o ::; o %5
3 A, Well, In this particular question the ] Counmy ol R ﬂc !
4 quastion s "Wt are the campany's estimated fuel ) J?,;"‘EEF““":‘ o Tty o
5 dofarral and the coryig cedts for 2009 and 2010, A “‘ﬁ,"u"“.’f,"':lm'"'}ﬂm*y;‘h,g"
& and T provide dnat based on company's discovery e ok D?;”
7 responsg and I 8l5e Indlcated that the carrying costs T Ry sy bt
B 23 cglcutated basad en the canrylng cost effact af P SR e e i
2] 13,32 percant, That's what the company proposed. 1 5 #“;:Lﬂ T NEEE A0 e tid kbt
10 am just stating the facts. n Tu'l'kf.”ﬁ! T rl.lh'“rlsl'l‘r(- ze,
11 Q. Soyou &re nat agrading ur disasreeing 3 O o e e e e
12 with the compeny's raquast Lo recover carrylng costs . ﬂ‘mrt{l]rwiruwlmnuclnn |
13 and Its ¢alculatian of those carrying costs? That's - ‘;I:rrﬁi:%‘vmr;m'r, b nezeunis )y '
1‘54 nutslie tt}f@hsaigp; L:‘.!Er‘.rc!ur bestimeny? . fed ATty 48 1o s i, O, .
16 MR, SHARKEY: Go off tha record, 1 T At e e :
17 {Dlscusalon off the racord.) I8 ',‘ffj,",;ﬁ”;;’ﬁ;g’;gq“’r |
18 [ haye a few mere quostions, T don't e - r !
15 thipk tfs wil t2ke long, but ae any lawyer v g FOCTIEN et Avztess, F318, :
20 tefl yau, those dre famdug fast words. You wauld g (e X
21 agree with me, wouldn't you, fuel ls a cost Item that
22 the Daytan Pawar and Ught Company wauld neur to 8 i
23 provide & standdrd service offer to customers? @
A A Yas, 'S 0 COMACNARE, Yo o i
Page &7
! Q. And 4 my recard Is elaar feofn garller
2 coaversatfons yau -~ you and ¥ had from our earzr X
3 conversadlan Ic's true, fsn't It, that the OCC case :
4 team has distusSed tha fact Ehat Section 4928,143(D)
S wes Intended ta parmilt OP&L. to recover or defar fue|
B costs?
7 MR, REESE: Objection,
8 A. Youy question asked whether we have 4
8 discussian of that? :
0 . Whethir you have hed those discusslons. |
i1 A, Yes, ] belleve that in tha -- In pur case
12 team meeting we diseussad & ot of things, and we
13 probably diseussed this, yes, ‘
14 #R. SHARKEY: 1don't hava any mora _
1% questlons at thls time, sa we can go off the record.
15 (RIpcussion off the record,)
17 {Thereupon, the depasitien was concluded
18 ar12:13 pm.) i
19 .-
20 .
21
22
23
24
Page 58
L St dfohia é
2 Caunty =I'._...._—._I :
1 1, Danlel Duann, do hereby exitily that | have
£00d the (artqgeing tr Hecrips Of my dEpesition glven ;
4 o) Mondiy, Fabreary 2; 2009; thal begether with the !
corrsaion phgs dttached h:rcto natng ehangas In
g form or substance, If oy, & [5 brug and corrpct,
3 \
0 Parilel Dvann !
9 1016 herthy eotiy | that the feregaing N
Irat2¢rlpt of the d ition of Daald] Byapn wag |
10 submRiey 1o [he witnass for raading and signing;
that after Wi Had <tated I the undersiaped Netary
11 Public that he had read and examned his depesiton,
ha slgned Lha came {n piy presencs go the day
12 of N
] |
:; etary Pl 1
g Iy tommiszion exples
18
19 ,
20
2
7}
29
“
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