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Via Federal Express 
and Facsimile (614-466-0313) 

Febmary 2, 2009 

Ms. Renee J. Jenkins 
Director, Administration Department 
Secretary to the Commission 
Docketing Division 
The Public Utilities Commission of Ohio 
180 East Broad Street 
Columbus, OH 43215-3793 

Dear Ms. Jenkins: 

Re: Motion to Strike 
Nucor Steel Marion, Inc. v. The Ohio Edison Company 
Case No. 09-46-EL-CSS 

Enclosed for filing, please find the original and twelve (12) copies of the 
Motion regarding the above-referenced case. Please file the enclosed Motion, time-
stamping the two extras and retuming them to the undersigned in the enclosed envelope. 

Thank you for your assistance in this matter. Please contact me if you 
have any questions conceming this matter. 

Very tmly yours. 

kag 
Enclosures 

cc: Parties of Record 

This i s t o c e r t i f y t ha t the images appearing a re an 
accura te and costplato x*eproductio.r!. of a csise f i l e 
document <aalivered i n the rtiguXar coarse of bu^iiiess, 
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BEFORE THE 
PUBLIC UTILITIES COMMISSION OF OHIO 

Nucor Steel Marion, Inc. 

Complainant, 

vs. CASENO. 09-46-EL-CSS 

The Ohio Edison Company, et al 

Respondent. 

FIRST ENERGY OHIO OPERATING COMPANIES' 
MOTION TO STRIKE ATTACHMENT A 

Pursuant to Rule 4901-1-12 of the Ohio Administrative Code, Respondents, Ohio Edison 

Company, The Cleveland Electric Illuminating Company ("CEI") and The Toledo Edison 

Company ("TE")^ (collectively "Companies") ask this Commission to strike Attachment A, 

which was included with the Complaint filed in this proceeding. As is more fully discussed in 

the attached memorandum in support of this request. Attachment A is improper and unlawful and 

accordingly, the Companies respectfully ask that their request to strike be granted. 

Respectfully submitted. 

m4̂  
Kathy J. Koliclf (D038855) 
Senior Attomey 
FirstEnergy Service Company 
76 South Main Street 
Akron, Ohio 44308 
Phone: 330-384-4580 
Fax: 330-384-3875 

On behalf of Ohio Edison Company, The 
Cleveland Electric Illuminating Company and 
The Toledo Edison Company 

' While Complainant filed the instant action against Ohio Edison Company, CEI and TE, both CEI and TE have 
filed concurrent herewith a Motion to Dismiss each as a party. The inclusion of CEI and TE in this motion should in 
no way be interpreted as conceding that either is a proper party to this action. 
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MEMORANDUM IN SUPPORT OF MOTION 

I. Introduction 

On January 21, 2009, Complainant, filed a complaint against Ohio Edison Company, The 

Cleveland Electric Illuminating Company ("CEI") and The Toledo Edison Company ("TE"). Attached to 

the Complaint was a document labeled 'Attachment A - Detailed Supporting Argument." In this 

document, Complainant basically submits a brief in which it reiterates many of the facts set forth in the 

body of the Complaint and sets forth its legal arguments in support of its position. As is more fully 

discussed below, it is unclear as to exactly what Attachment A is intended to accomplish. It was attached 

to a Complaint that was filed under R.C. 4905.26.^ Inasmuch as the purpose ofthe complaint document is 

to set out th& facts upon which the complaint is based, (Section 4909-9-01, O.A.C), Attachment A, which 

reiterates certain allegations and then adds others, cannot be viewed as supporting the Complaint. The 

Complaint must stand alone. Nor were any motions filed with the Complaint, so Attachment A cannot be 

viewed as a memorandum in support of a motion. Based on its content, it appears that Attachment A is 

somewhat like a brief. Only this brief is filed before the evidentiary hearing and is based on facts not 

properly established through an evidentiary hearing. Accordingly, it should be stricken as improper. 

II. Argument 

Complainant brought this action under R.C. 4905.26 (as well as R.C. 4909.16 - which is the 

subject of a motion to dismiss - and "other relevant provisions ofthe Ohio Revised Code" - which leaves 

the Companies to guess as to which provisions Complainant is referring.) (Complaint, p. 1.) Revised 

Code Section 4905.26 only requires that a complaint filed under this statute be in writing. However, Rule 

4909-9-01(A) of the Ohio Revised Code sets forth the required contents of a written complaint, saying: 

"All complaints filed under section 4905.26 of the Revised Code ... shall be in writing and shall contain 

' Complainant also brought this action under R.C. 4909.16. As is more fully discussed in the Companies' Motion 
to Dismiss Actions Arising under R.C. 4909.16, which is being filed concurrent with this Motion, Complainant's 
filing is both procedurally and factually deficient to sustain a claim under this statute. 
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the name of the public utility complained against, a statement which clearly explains the facts which 

constitute the basis of the complaint, and a statement of the relief sought." (Italics added.) Nowhere in 

this rule is there a provision made for the submission of a party's legal arguments, especially when such 

arguments are based on allegations unsupported by evidence. To the extent that Complainant desires to 

make its legal arguments, they should be set forth in a bri^f after the evidentiary hearing. Attachment A 

is premature. 

If the Commission were to condone a practice that allows parties to, in essence, submit a legal 

brief, based on unsubstantiated facts and unauthenticated documents, there would be no need for an 

evidentiary hearing. To allow Complainant's legal arguments included on Attachment A to stand is 

unduly prejudicial and a violation of the Companies' due process rights. Accordingly, Attachment A 

should be stricken. 

Respectfully submitted. 

Kathy J. Holich (Reg. No. 0038855) 
Senior Attomey 
FirstEnergy Service Company 
76 South Main Street 
Akron, Ohio 44308 
Phone: 330-384-4580 
Fax: 330-384-3875 
Email: kjkolich@firstenergycorp.com 

On behalf of The Ohio Edison Company, The Cleveland 
Electric Illuminating Company and The Toledo Edison 
Company 
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CERTIFICATE OF SERVICE 

THIS IS TO CERTIFY that a copy of the foregoing Motion to Strike and 
related Memorandum in Support submitted by Ohio Edison Company, The Cleveland Electric 
Illuminating Company and The Toledo Edison Company were served upon Garrett A. Stone and 
Michael K. Lavanga, Brickfield, Burchette, Ritts & Stone, P.C, 1025 Thomas Jefferson Street, 
N. W., 8̂ " Floor, West Tower, Washington, D.C 20007, by regular U.S. Mail, postage prepaid, 
and by electronic mail to gas@bbrslaw.com and mkl@bbrslaw.com, this 2°^ day of Febmary, 
2009. 

J. Kolich, Kathy J. Kcplich, Esquire 
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