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BEFORE 
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In the Matter of the Application of Ohio 
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FUEL and Related Accounting Authority. 

CaseNo. 09-21-EL-ATA 
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CaseNo.09-23-EL-AAM 

APPLICATION FOR REHEARING 
BY 

THE OHIO CONSUMER AND ENVIRONMENTAL ADVOCATES 

The undersigned members of the Ohio Consumer and Environmental Advocates 

("OCEA"), pursuant to R.C. 4903.10 and Ohio Adm. Code 4901-1-35(A), apply for 

rehearing of the Finding and Order ("Rider Order") issued by the Public Utilities 

Commission of Ohio ("PUCO" or "Commission") on January 14,2009 in the above-

captioned case. The Order addressed an application ("Application") filed by Ohio Edison 

Company, the Cleveland Electric Illuminating Company, and the Toledo Edison 

Company (collectively, "FirstEnergy" or "Companies") on January 7,2009 for the 

approval of a proposed Rider FUEL, and directed FirstEnergy to file tariffs at higher rates 

than were previously authorized by the Commission in Case Nos. 08-935-EL-SSO, et al. 

The approval of the increased rates in the Rider Order was unjust, unreasonable, 

and unlawful, and this Commission erred in the following particulars: 

A. The Commission Erred by Granting Rate Increases Based Upon 
Alleged Purchased Power Expenses that are Not Provided for in the 
Default Provisions for Pricing Generation Service. 

B. The Commission is a Creature of Statute, and Erred When it Set 
Generation Rates Based Upon a Constitutional Interpretation Instead of 
Upon the Default Provisions for Pricing Generation Service that is Stated 
in R,C. Chapter 4928. 



C. The Commission Erred When it Approved Deferrals, Thereby 
Providing FirstEnergy with Benefits Above and Beyond the 
Compensation Required to Meet FirstEnergy's Alleged Requirements 
for Obtaining Wholesale Generation Service. 

D. The Commission Erred When it Initiated a Proceeding to Inquire Into 
the Pmdence of FirstEnergy's Wholesale Purchases of Power Without 
Explicitly Making Additional Revenues Obtained by FirstEnergy 
"Subject to Refiind." 

E. The Commission Erred When it Failed to Order FirstEnergy to File a New 
Application to Provide Standard Service Offers. 

The reasons for granting this Application for Rehearing are set forth in the 

attached Memorandum in Support. 

Respectfully submitted, 
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I. INTRODUCTION 

On January 9, 2009, Ohio Edison Company, The Cleveland Electric Illuminating 

Company, and The Toledo Edison Company (collectively, "FirstEnergy" or 

"Companies") filed an AppHcation for the approval of their proposed Rider FUEL. This 

case stems from developments in cases that involved standard service offers ("SSOs"), 

Case No. 08-935-EL-SSO (electric security plan, or "ESP," reviewed m the ''FirstEnergy 

ESP Case'') and Case No. 08-936-EL-SSO (market rate option, "MRO," reviewed in the 

''FirstEnergy MRO Case'') that dealt with the establishment of standard service offers for 

the Companies' customers. In particular, the Commission issued an order on January 7, 

2008 ("Interim Rate Order") that set standard service offers to address the circumstances 

where FirstEnergy withdrew its application in the FirstEnergy ESP Case.^ The default 

provisions for standard service offers provided for under R.C. 4928.143 and R.C. 

4928.141 address this factual situation. The Application seeks rate increases above the 

default standard service offers provided for under R.C. Chapter 4928 and above those 

stated in the Commission's Interim Rate Order. 

' The Interim Order in the FirstEnergy ESP Case is referred to in the Apphcation in connection with the 
Companies' filing. Application at 4,1I3. 



On January 13,2009, OCEA members filed a Motion to Dismiss. The OCEA 

members also sought, in the altemative, expedited discovery and a hearing under 

circumstances where the Commission did not dismiss the Application. 

On January 14,2009, the Commission issued the Order to which the instant 

pleading seeks rehearing. The Order on January 14,2009 directed FirstEnergy to file 

tariffs at higher rates than were previously authorized in the FirstEnergy ESF Case. The 

Order does not reveal that OCEA's pleading on January 13, 2009 was considered by the 

PUCO in reaching its decision. 

II. ARGUMENT 

A. The Commission Erred by Granting Rate Increases Based 
Upon Alleged Purchased Power Expenses that are Not 
Provided for in the Default Provisions for Pricing Generation 
Service. 

The Revised Code provides for the contingencies involved in the event the 

electric distribution utility withdraws its ESP application, and the Commission's Rider 

Order misapplies Ohio law. In the event that the Coimnission modifies the ESP proposal 

of the utility, as is the case in the above-captioned proceeding, the Revised Code provides 

for that contingency under R.C. 4928.143(C)(2)(a): 

If the commission modifies and approves an apphcation... the 
electric distribution utility may withdraw the application, thereby 
terminating it, and may file a new standard service offer under this 
section [4928.143 ESP] or a standard service offer under section 
4928.142 [MRO] of tiie Revised Code. 

This is the statutory provision cited by FirstEnergy in its letter docketed on December 22, 

2008 that notified the Commission and parties about the Companies' withdrawal of its 

application.^ 

^ In re FirstEnergy ESP Proceeding, Case No. 08-935-EL-SSO, Letter (December 22,2008). 



The Revised Code also provides, again under R.C. 4928.143(C)(2)(b), for rates in 

conjunction with FirstEnergy's withdrawal/termination of its ESP application: 

If the utility terminates an apphcation pursuant to (C) (2) (a) of this 
section... the commission shall issue such order as is necessary to 
continue the provisions, terms, and condition of the utility's most 
recent standard service offer, along with any expected increases or 
decreases in fiiel costs from those contained in that offer, until a 
subsequent offer is authorized pursuant to this section or section 
4928.141 of the Revised Code, respectively. 

The Companies argued in the FirstEnergy ESP Case that the default pricing provisions in 

R.C. 4928.143 do not apply, and that pricing in early 2009 should continue according to 

the default pricing stated in R.C. 4928.141 .̂  The Companies position in the FirstEnergy 

ESP Case was apparently argued to support the continued charging of transition charges 

that are not permitted if a "[s]tandard service offer [is set] under section... 4928.143 of 

the Revised Code.""* FirstEnergy's argument changed in the Application, and now the 

Companies support the use of R.C. 4928.143 for default pricing because it includes a 

provision for charging "fuel costs." The Companies argue that "fuel cost adjustments 

include purchased power costs."^ However, the Companies do not own generating units, 

and therefore they do not have fuel costs.̂  

No adjustments for "fuel costs" should be made to the current rates. The 

Commission appears to have inappropriately adopted FirstEnergy's latest argument that 

^ FirstEnergy ESP Case, FirstEnergy Application for Rehearing at 4-7 (January 9, 2009). R.C. 4928.141 
would have been the controlling statute for establishing rates if the Commission had not rendered a 
decision by the end of December, 2008. The Commission rendered a decision based on the evidence 
presented after approximately two weeks of hearings. Upon the occurrence of that event, R.C. 4928.143 
became the controlling statute. 

'* R.C. 4928.141(A). 

^Application at 13,1121. 

^ See, e.g.. Application at 9, T|13. 



"fiael costs" in R.C. 4928.143(C)(2)(b) really means "fuel costs and purchased power 

costs"^ based upon law that pre-dates enactment of the above-quoted R.C. 

4928.143(C)(2)(b).^ The Rider Order does not base its statutory analysis on the primary 

legal authority for such analysis: R.C. 4928.143 itself and related provisions regarding 

SSO setting enacted by S.B. 221.^ 

The key SSO setting provisions within S.B. 221 are located in R.C. 4928.14-

4928.145. R.C. 4928.143(B)(2)(a) refers to automatic recovery of the following costs as 

part of an ESP: ̂ ^ 

. . . the cost of fuel used to generate the electricity supplied under 
the offer; the cost of purchased power supplied under the offer . . . 
and including purchased power acquired from an affiliate; the cost 
of emission allowances; and the cost of federally mandated carbon 
or energy taxes. 

Correspondingly, the Commission's mles require the filing of information regarding '*the 

automatic recovery of fuel, purchased power, and certain other specific costs."'^ R.C. 

4928.142(D) regarding MROs refers to changes to a standard service offer for four costs 

by an electric distribution utility:'^ 

^ Such a combination of words is not found in S.B. 221. 

^ Order at 5 ("history of considering and reviewing electric fuel conponents and purchased power costs 
concurrently"). The PUCO argued that the OCC*s appeal of Case Nos. 03-93-EL-ATA, et al., should be 
dismissed because the "General Assembly has completely restructured this [rate setting] statutory 
mechanism" with passage of S.B. 221. Ohio Consumers' Counsel v. Public Util. Comm., S.Ct. CaseNo. 
08-367, PUCO Motion to Dismiss at 5 (January 2, 2009). Whether a decision should hinge on S.B. 2 2 r s 
changes to R.C. Chapter 4928 depends upon whether the changes are important to the legal issue. 

FirstEnergy, on the other hand, offers repealed provisions from S.B. 3 and rescinded rules in support of its 
arguments. Application at 14. 

"̂̂  Emphasis added. 

'̂ Ohio Adm. Code 4901: l-35-03(C)(9)(a), approved In re SSO Rules, Case No. 08-777-EL-ORD, Order at 
3-5 (September 17, 2008). The rules remain pending, on rehearing, at the Commission. 

'̂  Emphasis added. 



(1) . . . prudently incurred cost of fuel used to produce electricity ,̂ 
(2) . . . x̂udQnXXy moxxû di purchased power costs', 
(3) . . . prudentiy incurred costs of satisfying the supply and 
demand portfolio requirements of this state.. . ; 
(4) . . . costs prudently incurred to comply with environmental laws 
and regulations. 

Fuel and purchased power costs in S.B. 22rs SSO provisions are clearly distinct and 

separate costs.̂ ^ Where R.C. 4928.143(C)(2)(b) provides for fuel cost adjustments, the 

exclusion of purchased power costs from the adjustments must be interpreted as 

purposeful. Statutory construction requires the interpretation that the exclusion of 

purchased power from the default pricing provision in R.C. 4928.143 means that the 

General Assembly intended this result (i.e. the legal doctrine of expressio unius est 

exclusio alterius applies''̂ ). The purchased power costs sought by FirstEnergy, and 

approved in the Rider Order, were unlawful. 

Default pricing without the adjustments proposed by the Application is the result 

reached in the Commission's Interim Rate Order.'̂  According to the Commission's 

earlier interpretation of the default provisions for standard service offers under R.C. 

4928.143, the Companies' request for approval of Rider FUEL may not be approved. 

FirstEnergy's arguments in its Application should have been rejected according to the 

'̂  Other than references to "fuel ceUs," S.B. 221 added the word "fiieF' to R.C. Chapter 4928 in only one 
other instance. R.C. 4928.01(A) states that a renewable energy resource includes "fuel derived from solid 
waste . . . through fractionation, biological decomposition, or other process that does not principally 
involve combustion . . . ." Again, the reference to "fuel" does not include purchased power. 

'" See, e.g., Weaver v. Edwin Shaw Hospital, 104 Ohio St 3d 390,2004-Ohio-6549. 

'̂  Interim Rate Order at 9,11(18). OCEA's interpretation of the default pricing provisions recognizes that a 
"standard service offer under section . . . 4928.143 of the Revised Code shall exclude any previously 
authorized allowances for transition costs " R.C. 4928.141(A). The standard service offer in the instant 
circumstances is provided for under R.C. 4928.143, in die form of the PUCO's directive regarding default 
rates as provided in R.C. 4928.143(C)(2)(b). Although this interpretation is different than that stated by the 
Commission, the results in this particular situation are the same and do not affect the argument in the 
instant pleading. 



rate results in the Commission's Interim Rate Order. On rehearing, the result stated in 

the Interim Rate Order should be restored and the Application in the above-captioned 

case should be dismissed. 

FirstEnergy was clearly unhappy with Commission orders that would provide 

fewer revenues than desired by the Companies. The Companies' decision to purchase 

power from their affiliate in a bidding process that has not been approved by the 

Commission is a blatant attempt by FirstEnergy to evade the Commission's regulation in 

order to collect more revenues from captive customers than the Commission determined 

was reasonable. 

B. The Commission is a Creature of Statute, and Erred When it 
Set Generation Rates Based Upon a Constitutional 
Interpretation Instead of Upon the Default Provisions for 
Pricing Generation Service that is Stated in R.C. Chapter 4928. 

The Rider Order's increase in rates above those previously approved in the 

Interim Rate Order appears driven by the PUCO's concern to "avoid a confiscatory 

result" that FirstEnergy might argue as part of a constitutional claim.'̂  The Commission 

is a creature of statute, and is required to follow Ohio law.̂ ^ The Commission has the 

duty to set default rates according to the default provisions contained under Ohio law. As 

stated above, the provisions of R.C. Chapter 4928 provide for default pricing under the 

current factual circumstances. 

'̂  FirstEnergy's claim is somewhat different. FirstEnergy relies upon the "filed rate doctrine" for its 
argument that the Commission is compelled to pass along the cost of the Companies wholesale power costs 
to avoid complications that involve violation of the U.S. Constitution. Application at 15-16,1|26. 

'̂  Time Warner AxS v. Public Util. Comm. (1996), 75 Ohio St.3d. 229, 234; Canton Storage & Transfer 
Co. V. Public Util. Comm. (1995), 72 Ohio St. 3d 1,4. 



Ohio's statutes, which the PUCO is required to follow, are presumed to be 

constitutional.'̂  In contrast, the Rider Order appears to presume that the default rate 

provisions contained in R.C. 4928.143 (and upon which the PUCO reHed in the Interim 

Rate Order) are unconstitutional. Administrative bodies in Ohio such as the PUCO do 

not have the authority to violate Ohio law based upon constitutional interpretations.'̂  

The Commission itself has recognized this statement of Ohio law in its decisions. The 

reliance placed by the PUCO on Monongahela Power Co, v. Schriber, 322 F. Supp.2d 

902 is inopposite because the Commission undertook its review -- after ""'finding that it 

lacked jurisdiction to resolve Mon Power's constitutional claims''' — at the direction of a 

federal court. The Commission should follow Ohio law regarding rates deemed therein 

to reasonable compensate the Companies for their expenses.̂ ^ 

An important feature of the present circumstances is that FirstEnergy chose to 

withdraw its ESP Application and place itself under the default provisions of Ohio law. 

This choice was presumably made with consideration for the default provisions contained 

^̂  State V. Cook, 83 Ohio St.3d 404,409,1998 Ohio 291 ("strong presumption of constitutionahty"). 

'̂  See, e.g., Derakhshan v. State Med. Bd., 2007 Ohio 5802 at 1126 (Ohio App. 10* Distr.) ("administrative 
bodies have no authority to interpret the Constitution"); also Grant v. Ohio Dept. of Liquor Control (1993), 
86 Ohio App.3d 76, 83 ("constitutional issues cannot be determined administratively"); also Cleveland 
Gear Co. v. Limbach, 35 Ohio St. 3d 229,231 ("an administrative agency, a creature of statute,... is 
without jurisdiction to determine the constitutional validity of a statute"). 

'̂̂  See, e.g., In re Panhandle Eastem Pipe Line Company v. Public Util. Comm., PUCO Order (October 19, 
1997), reviewed in Panhandle Eastem Pipeline Co. v. Public Util. Comm., 56 Ohio St. 2d 334, 336 
("commission also indicated that because it was an administrative body with its powers specifically 
delineated by statute, it had no authority to declare the application of the statutory scheme to be 
unconstitutional"). 

^'E^derOrderat6,1I(9). 

^̂  Monongahela Power Co. v. Schriber, 322 F. Supp.2d 902, 906 (emphasis added). 

The Companies noticeably ignored purchase options that parties to the FirstEnergy ESP Proceeding 
deemed lower cost than the results from the Companies' RFP process. See, e.g.. In re FirstEnergy ESP 
Proceeding, OCC Brief Regarding a Short-Term ESP at 8 (October 31,2008). 



under Ohio law. Even the tariffs submitted by the Companies on December 22,2008 in 

the ESP Case (i.e. ordered modified on January 7, 2009) did not include the rate 

adjustments now claimed by FirstEnergy in its Application. FirstEnergy has made no 

claim that the Commission's order modifying the Companies' ESP Application was 

unlawful in any respect — including any confiscatory result — and the resulting default 

rates were chosen by FirstEnergy over those originally approved by the Commission. 

The Commission should reject FirstEnergy's newest arguments which contradict its 

earlier submissions in the ESP Case. 

C. The Commission Erred When it Approved Deferrals, Thereby 
Providing FirstEnergy with Benefits Above and Beyond the 
Compensation Required to Meet FirstEnergy's AUeged 
Requirements for Obtaining Wholesale Generation Service. 

The Rider Order unlawfully provides benefits to FirstEnergy in excess of those 

required to compensate the Companies' wholesale suppliers as that compensation is 

stated in the Application. For CEI, the Rider Order states:̂ "* 

With regard to CEI, we conclude that Rider FUEL should be 
established at an amount equal to the difference in the costs 
incurred by the Companies to purchase power for customers 
receiving generation service pursuant to the Companies' power 
supply agreement and the unbundled generation revenues for CEI's 
customer classes as set out in the Companies' current rate plan. 
Additionally, we find that CEI should be granted the appropriate 
accounting authority to defer, with carrying costs, any amount fi)r 
such purchased power that exceeds the authorized amount in Rider 
FUEL for future recovery plus the current unbundled generation 
revenues for CEI's customer classes as set out in the Companies' 
current rate plan. 

Thus, the Commission authorized deferrals for CEI in addition to increasing customer 

rates sufficiently to pay FirstEnergy's claimed cost of its purchased power. 

^̂  Rider Order at 6-7, %\ 1) (emphasis added). 



Neither the Commission's most recent (and errant) statutory interpretation nor its 

rationale for higher rates based upon an (inappropriate) interpretation of the U.S. 

Constitution justifies the award of the additional deferrals. The Commission is obligated 

to apply the default pricing provided in R.C. 4928.143. The additional deferrals are not 

provided for by statute, and are not required even by the Commission's interpretation of 

its obligations to avoid a confiscatory result in its default pricing decision. 

The Commission's Rider Order deflects from the immediacy of the unlawful 

award of additional deferrals by stating that "deferrals do not constitute ratemaking." 

Deferrals that violate Ohio law cannot lawfully be collected in a future proceeding. The 

Rider Order does not provide for further deliberation on the issue presented by the 

additional CEI deferrals in this docket. Therefore, this issue should be resolved by the 

elimination of the unlawful deferrals on rehearing.'̂ ^ Deferring the fuel costs for later 

recovery from CEI cusjtomers will only exacerbate an already burdensome situation faced 

by FirstEnergy's customers. 

D. The Commission Erred When it Initiated a Proceeding to 
Inquire Into the Prudence of FirstEnergy's Wholesale 
Purchases of Power Without Explicitly Making Additional 
Revenues Obtained by FirstEnergy "Subject to Refund/' 

The Rider Order states that the Commission will examine the Companies' 

purchased power costs in a proceeding, but fails to explicitly state that the increases in 

"̂  Nothing in this Application for Rehearing should be interpreted to argue for rates higher than those stated 
in the Rider Order. Rates should be set by statute. Arguing in the altemative, the additional deferrals for 
CEI should be eliminated. Neither result would increase rates for CEI's customers. 

^̂  Rider Order at 7,11(12). 

^̂  The Ohio Supreme Court has held that orders allowing accounting procedure changes can harm 
consumers and are final appealable orders. See Ohio Consumers' Counsel v. Public Util. Comm.y 111 Ohio 
St.3d 384, 2006-Ohio-5853, T124-25 (2006). 



rates above those discussed in the Interim Rate Order are "subject to refund." The 

availability of refunds in the event the Commission's proceeding determines lack of 

prudence on the part of the Companies appears impHcit in the Interim Rate Order. This 

matter should be clearly stated, however, since FirstEnergy can be expected to argue that 

there is no mechanism that will permit the retroactive refimd of overpayments by 

customers where customer payments are not made subject to refund. The practice of 

collecting rates subject to refimd is not foreign to the Commission's expenence. 

Therefore, the Rider Order should be clarified by the PUCO such that the possibiHty of 

refunds is explicit. 

The Rider Order states that the Commission "must examine the Companies' 

proposal to recover purchased power costs." '̂* Also according to the Rider Order, the 

Commission will "conduct a prudency review of the costs incurred in purchasing power 

. . . pursuant to the Companies' power supply agreement" and will "consider whether the 

recovery of such costs is necessary to avoid a confiscatory result."^' The Rider Order 

leaves implicit that the "prudency review" will result in refunds to customers in the event 

that the Commission determines that the Companies' purchased power expenses were 

imprudently incurred. An expHcit statement could avoid later argument, xmder the 

^^See, e.g., Keco Indus, v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254 (1957), par. 2 of the 
syllabus. FirstEnergy might also engage in dilatory tactics if it perceives that refunds are not available. 
The OCC has already encountered difficulty in gaining FirstEnei^y's approval of a protective agreement in 
the instant proceeding under the same terms that were agreed to in the FirstEnergy MRO and ESP Cases. 

^̂  See, e.g., In re Zimmer Power Plant, Case No. 83-1058-EL-AIR, Entry at 1 (November 17,1982); also 
In re Rate Case for the Ohio Utilities Company, Case No. 77-1073-WS-COI, Entry at 2 (June 7,1978). 

*̂* Rider Order at 6, ̂ (9). 

' ' Id . at 7,11(13). 

10 



circumstances that the Commission finds imprudently incurred costs, that the PUCO is 

merely engaged in an evaluation for some use other than providing refunds to customers. 

The Companies seek higher prices as the result of conducting a wholesale power 

procurement process that they pursued outside the Commission's scrutiny. The 

Companies' affiliate, FirstEnergy Solutions ("FES"), is the announced provider of 

seventy-five percent of the wholesale purchases under the Companies' procurement 

process."*^ Thus, the Companies have agreed with their affiliate to obtain wholesale 

power at an increased price. The resultant increase in rates ordered in the Rider Order 

above those stated in the Interim Rate Order should be "subject to refund" in the event 

that the Commission does not grant this Application for Rehearing by OCEA members 

with respect to eliminating the fuel charges. On rehearing, the Commission should make 

this matter explicit. 

E. The Commission Erred When it FaUed to Order FirstEnergy 
to File a New Application to Provide Standard Service Offers, 

The Rider Order is silent on the subject of the means by which SSOs for 

FirstEnergy's customers will be set on a basis more permanent than the end of March 

2009. The Commission should have addressed the Companies' failure to meet its 

obligation to apply for approval of their standard service offer. R.C. Chapter 4928 

provides :'̂ ^ 

Beginning January 1,2009, an electric distribution utility shall 
provide consumers, on a comparable and nondiscriminatory basis 
within its certified territory, a standard service offer of all 

'^ United State Securities and Exchange Commission, SEC File Nos. 333-21011,333-145140-01,1-2578, 
1-2323, and 1-3583, combined Form 8-K filing by FirstEnergy Corp., FES, and the Companies at 2 
(January 2, 2009) ("FirstEnergy Solutions Coip. (FES), a wholly owned subsidiary of FirstEnergy and an 
affiliate of the Ohio Companies, was the successful bidder for 75 of the available tranches up for bid. Each 
tranche equals approximately 1% of the total load of the Ohio Companies."). 
^' R.C. 4928.141(A) (emphasis added). 
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competitive retail electric service necessary to maintain essential 
electric service to consumers, including a firm supply of electric 
generation service. To that end, the electric distribution utility 
shall apply to the public utilities commission to establish the 
standard service offer in accordance with section 4928.142 or 
4928.143 of tiie Revised Code . . . . 

FirstEnergy 'h^s failed to apply to the PUCO to gain approval for its SSO. 

The Companies' MRO proposal, pursuant to R.C. 4928.142, was rejected by the 

Commission.̂ "* The Companies withdrew their ESP application.^^ The Companies, 

therefore, have no application before the PUCO to provide their SSOs even though they 

are not providing service pursuant to an approved SSO application. The Commission's 

Rider Order should have ordered the Companies to submit a SSO application for review 

by the Commission to prevent FirstEnergy from continuing operations outside full 

regulatory review. 

The Commission states in its Rider Order that FirstEnergy's Application was 

"consider[ed]... immediately" because "it is evident that the request was not filed... as 

a substitute for permanent rate relief "̂ ^ The Rider Order approved increased rates and 

additional deferrals in the absence of any existing process that seeks before-the-fact 

approval by the Commission regarding the means FirstEnergy uses to piwchase wholesale 

power to provide generation service to customers. FirstEnergy should submit a SSO 

application, having due regard for the Commission's decisions in the fully litigated MRO 

and ESP cases regarding deficiencies in the Companies' previous SSO appHcations. In 

the absence of a SSO application by FirstEnergy, it is not evident that FirstEnergy intends 

^̂  FirstEnergy MRO Case, Order (November 25, 2008). 

35 FirstEnergy ESP Case, FirstEnergy Letter at 1 (December 22, 2008). 

^̂  Rider Order at 4,11(6). 

12 



to conduct itself within the bounds of R.C. Chapter 4928 in the near or distant future. 

The Commission should have ordered FirstEnergy to submit a SSO application for 

consideration by interested stakeholders as well as review and decision by the 

Commission. 

On rehearing, it is imperative that the Commission order FirstEnergy to file for 

approval of its SSOs (i.e. either an ESP or a MRO proposal, or both) so that the current 

period of rate uncertainty -- which is solely FfrstEnergy's creation - ends. 

IIL CONCLUSION 

The Order fails to follow the provisions contained in R.C. Chapter 4928 for the 

determination of standard service offers. The default provisions for standard service 

offers are provided by R.C. Chapter 4928 under circumstances where the Commission 

authorized a rate plan that extends beyond December 31,2008 but the electric utility 

withdraws its electric security plan apphcation under R.C. 4928.143(C)(2)(a). This 

circumstance currentiy applies for the determination of standard service offers for 

customers of the Companies. The Application sought rate increases and other benefits 

above those default standard service offers, and the PUCO should not have approved such 

benefits. 

The Commission's consideration of the Application included a prudence review, and 

promised a procedural schedule for additional consideration of the Application. The Rider 

Order should have explicitly made the revenues that result from increases in rates above those 

approved by the Commission in its Interim Rate Order "subject to refund." The Rider Order 

should also have instructed FirstEnergy, according to Ohio law, to submit another application 

for approval of the Companies' standard service offers. The Companies have neither approved 
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rates pursuant to a MRO or ESP application nor an application before the Commission to set 

such rates subject to the PUCO's regulatory process. FirstEnergy's failures in this regard should 

be corrected, and the Rider Order should have instructed the Companies to comply with Ohio 

law. 

On rehearing, the Commission should correct its errors in accordance with the 

arguments set forth above. 

Respectfully submitted. 

7. luUm 
Theodore S. Robinson v ^ ( 
Staff Attomey and Coundil 
Citizen Power 
2121 Murray Avenue 
Pittsburgh, PA 15217 

Attomey for Citizen Power 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

±Ai 
Jeffrey \f.^mdX[, Counsel of Record 
Jacqueline Lake Roberts 
Terry L. Etter 

Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
(614) 466-8574 (Telephone) 
small(%occ.state.oh.us 
robcrts(%occ.state.oh.us 
etter(%occ.state.oh.us 

dmA :^fu Gregory H. Ehmn 
Christopher L. Miller* 
Andre T. Porter 
Schottenstein. Zox & Dunn Co., LPA 
250 West Street 
Columbus, OH 43215 

Attomeys for the City of Cleveland 

14 



Leslie A. Kovacik / O ^ / / Lance M. Keiffer, Asst. trosecutor 
Dept. of Law - ^ y / ^ ^ 711 Adams Street, 2nd Floor 
420 Madison Ave., 4**̂  FI. Toledo, OH 43624-1680 
Toledo, OH 43604-1219 

Attomey for NOAC Attomey for NOAC 

W^ 

Joseph Mei^ner, 
The Legal Aid Society of C 
1223 West 6'̂  St. 
Cleveland, OH 44113 

llvdania ^ J 

Attomey for The Neighborhood Environmental 
Coalition, The Empowerment Center of Greater 
Cleveland, United Clevelanders Against Poverty, 
Cleveland Housing Network, and 
The Consumers for Fair Utility Rates 

15 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of this Application for Rehearing was served on the 

persons stated below, via First Class U.S. Mail, postage prepaid (also electronically), this 

26*'̂  day of January, 2009. 

Jeffrey K /Bpful 
OCC Counsel of Record 

SERVICE LIST 

Duane Luckey 
Attomey General's Office 
Public Utihties Section 
180 East Broad Street, 9^ Floor 
Columbus, Ohio 43215 

Theodore Robinson 
Staff Attomey and Counsel 
Citizen Power 
2121 Murray Ave. 
Pittsburgh, PA 15217 

Leslie Kovacik 
City of Toledo 
420 Madison Ave., Ste. 100 
Toledo, OH 43604-1219 

Attomey for NOAC 

John W. Bentine 
Mark S. Yurick 
Matthew S. White 
Chester, Willcox & Saxbe LLP 
65 East State St., Ste. 1000 
Columbus, OH 43215-4213 

Arthur E. Korkosz 
James W. Burk 
Mark A. Heyden 
Ebony L. Miller 
FirstEnergy Corp. 
76 South Main Street 
Akron, Ohio 44308 

Glenn Krassen 
Brett Breitschwerdt 
Bricker & Eckler LLP 
1375 East Nintii St., Ste. 1500 
Cleveland, OH 44114 

Attomey for NOPEC 

Lance M. Keiffer, 
Asst. Prosecuting Attomey 
711 Adams St. 
Toledo, OH 43624 

Attomey for NOAC 

Samuel C. Randazzo 
Lisa McAlister 
Joseph Clark 
McNees, Wallace & Nurick LLC 
21 East State St., 17tiiFl. 
Columbus, OH 43215 

Attomeys for The Kroger Company Attomeys for Industrial Energy Users-Ohio 

16 



Joseph Meissner, 
The Legal Aid Society of Cleveland 
1223 West 6* St. 
Cleveland, OH 44113 

Attomey for The Neighborhood 
Environmental Coalition, The 
Empowerment Center of Greater 
Cleveland, United Clevelanders Against 
Poverty, Cleveland Housing Network, and 
The Consumers for Fair Utility Rates 

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 

Attomeys for Ohio Energy Group 

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
P.O. Box 1793 
Findlay, OH 45839-1793 

M. Howard Petricoff 
Vorys, Sater, Seymour And Pease LLP 
52 East Gay S., P. O. Box 1008 
Columbus, OH 43216-1008 

Attomey for Constellation NewEnergy, 
Inc. and Constellation Energy 
Commodities Group, Inc. 

Cynthia A. Fonner 
David Fein 
Constellation Energy Group, Inc. 
550 W. Washington St., Suite 300 
Chicago, IL 60661 

Attomey for Constellation NewEnergy, 
Inc. and ConstcHation Energy 
Commodities Group, Inc. 

Gregory H. Dunn 
Christopher L. Miller 
Andre T. Porter 
Schottenstein. Zox & Dunn Co., LPA 
250 West Street 
Columbus, OH 43215 

Attomeys for the City of Cleveland 

Dane Stinson 
Bailey Cavalieri LLC 
10 W. Broad Street, Suite 2100 
Columbus, OH 43215 

Attomey for NextEra Energy Resources 

17 



burki @firstenergvcQrp.com 
korkosza(a)firstenergvcorp.com 
havdenm@firstenergvcorp.com 
elmiller@firstenergvcorp.com 
lmcaHster(a).mwncmh.com 
i clark@m wncmh. com 
sam@mwncmh.com 
leslie.kovacik@toledo.oh.gov 
lkcitfer(a).co. lucas. oh.us 
dboehm@bkllawfirm.com 
mkurt2@bkllawfirm.com 
cmooncy2@columbus.rr.com 
drinebolt@aol.com 

mvurick@cwslaw.com 
mwhite@cwslaw.com 
JPMeissn@lasclev.Qrg 
duane.luckey@puc.state.oh.us 
BBreitschwerdt@bricker.com 
gkrassen@bricker.com 
robinson@citizenpower.com 
ibentine@cwslaw.com 
Cynthia.A.Fonner@constellation.com 
mhpetricoff@vssp.com 
gdunn@szd.com 
cmiller@szd.com 
aporter@szd.com 
Dane.Stinson(gBaileyCavalieri.com 

18 

mailto:havdenm@firstenergvcorp.com
mailto:elmiller@firstenergvcorp.com
mailto:sam@mwncmh.com
mailto:leslie.kovacik@toledo.oh.gov
mailto:dboehm@bkllawfirm.com
mailto:mkurt2@bkllawfirm.com
mailto:cmooncy2@columbus.rr.com
mailto:drinebolt@aol.com
mailto:mvurick@cwslaw.com
mailto:mwhite@cwslaw.com
mailto:JPMeissn@lasclev.Qrg
mailto:duane.luckey@puc.state.oh.us
mailto:BBreitschwerdt@bricker.com
mailto:gkrassen@bricker.com
mailto:robinson@citizenpower.com
mailto:ibentine@cwslaw.com
mailto:Cynthia.A.Fonner@constellation.com
mailto:mhpetricoff@vssp.com
mailto:gdunn@szd.com
mailto:cmiller@szd.com
mailto:aporter@szd.com

