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: BEFORE THE
PURLIC UTILITY COMMISSION OF Ohio

INRE: IN THEMATTER OF THE APPLICATION
OF COLUMBLUS SOUTHERN FOWER
COMPANY FOR APPROYAL OF ITS
ELECTRIC SECURITY PLAN; AN
AMENDMENT TO TS CORPORATE
SEPARATION PLAN: AND THE SALE
OR TRANSFER OF CERTAIN
GENERATING ASSETS

Cuse No. 08-917-EL-SS0

IN THE MATTER OF THE APPLICATION
OF OHIO POWER COMPANY FOR
APPROVAL OF ITS ELECTRIC SECURITY
PLAN; AND AN AMENDMENT TO 118
CORFORATE SEPARATION PLAN

Case No, 08-918-E1L-S80

R S .

REPLY BRIEF OF THE OHTIO ENERGY GROUP
ON LONG TERM ESP

The members of the Qhio Energy Group (“OEG") who take service from Ohio Power or Columbus
Southern Power are: AK Stee] Corporation, Aleris Irﬁemaﬁunal, Tne., ArcelorMittal TJSA, BP-Husky Refining,
Brush Wellman, E 1., DuPont de Nemours & Company, Ford Motor Company, GE Aviation, Griffin Wheel, PPG
Tndustries Inc., The Procter & Gamble Co., Republic Engineered Products, Ine., Severstal Whesling (formerly

Wheeling Pittsburjzh Steel), and Worthington Industries.

OEG subumits this reply brief on the long term ESP.
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ARGUMENT

1. AEP’s Brief Complets nores The Dollar Impact {$4.503 billian, not $5.823 hilli S
To Consymers.

Nowhere in AEP’s 160-page initial brief is there any discussion of the overall rate impact on consumers
of its proposed ESP. AEP has intentionslly avoided discussing the enormous atnount of money that its ESE
would drain from the economy of Ohio over the next three years. We belisve that it would be irresponsible for

the Comunission to decide this case in an economic vacuum as AEP suggests.

OFEG’s initial brief quantified the dollar impact of each element of this proposed ESP. Our conclusion
was that AEP’s proposed ESP would cost consumers $35.823 billion over three years, However, based upon the
representations made on page 37 of AEP's initial brief, we now conclude that our revenue impact analysis doubls
counted the effect of the 5%, 10% and 15% market purchases. Because the costs of the 5%, 10% and 15% market
purchases (51.320 billion) are included in AEPs forecasted fuel adjustment clanse revenues, the total cost over
three years of this ESP is only $4.503 billion. We have reprocuced below the rate impact chart from our initial

brief to remove the 5%, 10% and 15% market purchase double count.

AEP Comunies'j!"mpoud ESF Rule ncreascs
£%, 10%, and L83% Purchases st Market Included in Fue Adjustment Clavee Encreases
EMillion)
Colwmibug and Southern Eower Co- £
009 410 2011 Total ESP JHY Rl 113 2 Total ESF
AEP Companles' Fraposed ESP
Fuel Adjustment Clapse (No Phose-In at Max Amounts)! 260 507 780 1,547 157 74 812 1,153
Envirenmentil Currying Costs 2001-2008 28 26 26 78 84 B4 84 252
POLR % ") 94 2 )| F}! 21 63
Annual 3%/7% Nom-FAC [ncreases in Bosic Generation Rates® I4 29 44 §7 42 86 134 262
Energy Efficlency und Peak Dentand Recluction' 14 b k] 2 1? as 47 9
Other’ &1 41 -8 -120 27 27 -12 -66
Annunf 7%/6. 5% Distriburion Incmeascs” 24 30 T 15 21 L. 66 133
Total Estimarod Cast of AEP Companics’ ESP 351 654 1,002 1,007 133 817 1,154 2496
218 Total Reveoues Before ESP Rute inerepsey 1,779 1,719 17179 1,726 1,726 1.728
Cumulative ESF Percentage Rate Inerenses 19.7% 368% 56.3% 263.0% 47.3% 66.9%
Notss ' Source: Roush Eabibit DMR-1 (annval incrse: wers aeouimlated for each subscquent year)
? Source: Baker Exhibit JCB-2
*Soures: Baker Exhibit JCB-2 adjusted to remeve POLR recoverics undeg cxisting rates wsing ymaynts fiom Roush Exhibit DMR-|
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Only $4.503 billion. That is still an enormous and unnecessary drain on Obio’s struggling economy. It
represents rate increases of $6.3% for CSP and 66.9% for OPC. Another fact completely ignored in AEP's initial
brief is that for the first nine months of 2008 the after-tax returns of equity for CSP and OPC were 23.48% and

13.5%, respectivaly,

We believe that for the Commission to approve an ESP the applicant must prove that: 1) the ESP is “more
Javorable in the aggregate” than the forccasted results of an MRO (R.C. §4928,143(C)(1)); 2) that the costs i the
ESP were “prudently incwred” (R.C. §4928.143(B)(2)(a)); and 3) that the ESP conforms to Ohio’s policy
requirements, including that the ESP result in “rensonably priced retail eleciric service™ (R.C. §4928.02(A)).
Raising vates by $4.503 billion during an economic depression so that two extremely profitable utilities can

become even more profitable fails the statulory criteria.

2. The Ormet and Former Mopongahels Power Loads Provide No Justification For The §%. 10%
And 15% Market Purchases,

OPC and CSP seek to justify purchasing 5%, 10% and 15% of their retail needs at market (total cost of
$1.320 billion) because Ormet and the former customers of Monongahela Power are now their ratepayers. (AEP
Initial Brief ar 37-38). OPC and CSP apparenily foel that they have some equitable entitlerent to receive market

revenues from these customers for at least the next three years. But the Companies cite no provision of S.B. 221

to justify this position.

Ormet and the former customers of Mongahela Power are now ratepayers of CSP/OPC. By law, they are
entitled to the filed rates just like everyone else. AEP has already been fully compensated for taking on this added
load and neither Company needs to make market purchases 1o supply them. Both Companies are long on energy.
OPC’s 2009 forecasted off-system sales of 27,027,000 mWh are almost equal Lo its 2009 forecasted] native load

sales of 28,151,000 mWh.! For CSP, its 2009 forecasted off-system sales are more than 25% of its forecasted

! Direct Testimony of Lane Kollen atp, 10.




JAN-14-2009 WED 04:06 P BOEHM KURTZ & LOWRY FAX NO. 5134212764 P 10

native load* If either Company does need enerjry in the future, it is available fram their affiliates undet the AEP
Intercannection. Agreement at low, coat-based rates ($21.88/mWh - $27.21 mWh)” The plan to buy 5%, 10%
and 15% market purchases simply frees up more power for off-system sales which primarily benefits AEP's

shareholders and the ratepayers of West Virginia, Virginia, Kentucky, Indiana, and Michigan.

Ommet is legally entitled to have its load served at 50% CSP Rate G5-4 and 50% OPC Rate G3-4. Service
under these standard large industrial tariff rates will result in a substantial reduction in Ormet's power cost
compared to ity two-year generation supply contract which expired on December 31, 2008. The fewer of AEP's
unreasonable, imprudent or unlawful ESP charges are approved, then the lower the tariff rates will be for Ormet,
and for everyone else. However, if it is later determined that a special arrangement for Ormet is in the public
interest, then any delta revenue should be calculated with the tariff (not market) as the starting point. This is the
methodology wiich the Commission adopted for Solsil, Inc. Case No. 08-§83-EL-AEC. The Solsil methodolagy
wonld give Ormet the full value of any PUCO approved special arrangement, hut with a lower delta revenue to be

socialized by other customers,

3. Profits From LRygte es Cannot Be Excluded From The Sipnifican{ly Excessive Earnin
Tesi. ’

At pages 140-141 of their initial brief the Companies assert that it would be unlawful for the Commission
to include profits From off-system sales in the significantly excessive earnings test. The Companies cite no
provision of S.B. 221 in support of this assertion, and they cannot. The only carve out from the earnings test |5
that “the Commission shall not consider, directly or indirectly, the revenue, expense, or earnings of any affiliate
or parent compary.” R.C. §4928.143(F). Profits from off-system sales are directly included on the wtilities’
Income statements, not the financial statements of an affiliate or parent. Therefore, $.18. 221 requires that these

profits be included in the eamnings test.
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In footnote 47 at page 140 the Companies argue that a state commission is preempted from using profits
from off-system sales as a rovenue requirement off-set. This must be news to the public utility commissions n
West Virginla, Virginia, Kentcky, Indiana, and Michigan becaﬁsc the AEP utilities in those stetes all pass
through to ratepayers (in base rates ar the fuel adjustment clause) all or part of their profits from off-system sales.*

Far from resulting in economic protectionism, AEP’s position would diseriminate against Ohio.

4. AEP Failed To Prove That Its ESP Is More Favorable In The Agerepate Than The Expeeted

Results Of An MRQ.

AFEP claims that the only applicable legal standard for approving its ESP is that the Commission
determine that it is “more fivorable in the agrrepate” than the expected results of an MRO. (AEP Initial Brief at
pages 13-17}). We disagree that this is the only applicable lepal standard. However, even if AEP’s legal position

is accepted, its ESPPMRO comparison at pages 132-137 is flawed and unrelighle,

N AFEPFs ESP/MRO Comparison Failed To Consider That The FUCO May Aupthorize An
MRO Transition To Market Pricing At Sem¢ Level Less Than 209 Io Year Two And 30%
In Year Three,

The Companies’ ESPMRO comparison is contained on Exhibit JCB-2. This exhibit purports to show the

incremental differences between its proposed ESP and the expected results of an MRO,

Exhibit JCB-2 assumes that the Commissiop would allow the Companies in an MRO to transition to
market pricing on the fastest track allowed by law. Am. Sub. H.B. 562 amended R.C. §4928.142(d) to Kimit the
second and third year market amounts 1o not more than 20% in year two and not more than 30% in year three.
AFEP assumed that the Commission would authorize the transition to market pricing at these maximum levels, No
sensitivity analysis was done to compare the proposed ESP to an MRO with less than the maximum market levels.
In other words, AEP assumed the Commission would approve a worst-case MRO scenario for consumers. To be
reliable, a study of this nature must compare the ESP 10 a series of MROs with Jess than 20% market in year two

and less than 30% market in year three. S.B. 221 clearly envisions this possibility.

*TE Vol. XIV at 232-233: Direct Testimony of Lane Kallen at 33-35.
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R.C. §4928.142(E) allows the Commissian beginning in the second year of an MRO 1o stop the transition
to market pricing for up (o ton years in order to avoid “an ebrupt or significani change™ in the standard offer price
for any rate group or rate schedule. Under this provision, AEP°s MRO could be limited to 10% market pru:mg
(for all or some rate classes) for ten years. The Failure to consider this possibility, or any other possibility, renders

AEP's ESP/MRO comparison unreliable.

b. AEP’s ESP/MRO Comparison Overstaied The Costs Of The Non-Market Portion O An
MRO.

AEP's ESP/MRO comparison contains other flaws. AEP has overstated the cost of the non-market
portion of its expected MRO. Under R.C. §4928.142(D), the non-market blend of an MRO “shall be equal o the
eleciric distribution wiility's most recent siandard service affer price, adjusted upward or dovwnward as the
commission determines reasonable, relarive (o the jurisdictional portion of any known and measurable changes
from the level of any one or more of the following costs as reflected in thar most recent standard service price: (i)

The electric distribution wtility ‘s prudently incurved cost of fuel used to produce electriciyy.”

AEP’s comparison incorrectly assumes that foel recovery would be the same in an MRO and ESP, The
“most recent standard service offer price” of OPC and CSP (their RSP pricing) does not include a fuel recovery
component. By contrast, the RSP standard offer pricing for Duke Ohio ard Dayton Fower & Light does include a
[uel component. Therefors, for OPC and CSP, the non-merket portion of any MRO camnot include a fuel
adjustruent clavse. This means that the non-market portion of an MRO would be much less costly 1o consymers

than an ESP which includes fuel recovery, ARP’s comparison assumes the opposite.

Even if the non-market portion of OPC’s and CSP’s MRO could include the recovery of fuel, the
Companies’ comparison is flawed. At most, the non-market portion of an MRO can inclqde the “‘cost of fuel used
to produce electricity,” This means coal, natural gas and oil. But AEP's ESP fuel adjustment clause includes
much more. AEP’s ESP fuel adjustment clause incorporates the sutomatic recovery of the costs of ¢oal, fusl ail,
natural gas, purchased power from non-affiliated companies, purchased power pursuant to the AEP

Interconnection Agreement (Pool Energy), $O. and NOx emission allowances, gains and losses on the sale of
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emission allowances, ash handling, fuel procurement unloading and handling, ash sales proceeds, mypsum
handling and disposal costs, depreciation and capacity costs of long-term purchase power agreements, capacity
equalization payments made under the AEP Interconnection Agreement (Pool Capacity), PJIM Emergency Energy

purchases, Renewable Enetgy Credits, and Emission Control Chemicals.”

Because the bare bones fuel recovery allowed in an MRO is much less costly to consumers than the
“kitchen sink” fuel adjustment clause proposed in this ESP, AEP's assumption that fuel costs are the same in its

compatison is flawed. This also renders the study unreliable.

R.C, §4928.142(D) also requires the Commission to offset the non-market portion of an MRC with the
“henefits that may become available to the electrie distribution utility” a8 a result of any adjustment. AEP made
no attempt to quantify any such “penefize”. One glaring omission is the benefit of profits from nff-system sales.
In 2007, the profit from off-system sales 1o OPC was $146.7 million znd to CSP was $124,1 million® Over three
years, this "“bengfit” conld reduce the cost of the MRO hy 5812.4 million. The failure to consider this or any

other “bengfit” renders AEP's ESBMRO comparison flawed,

c. AEP’s ESP/MRO Comparison Failed To Consider That The Earnings Test In An MRO Is
Prospective And Could Eliminate Any Increases In The Non-Market Portion Of An MRO.

In an ESP the significanily excessive eamings test is applied yearly in retrospect. In an MRO the
significantly excessive earnings test is applied prospectively. In ap MRQ, the Cormuission can deny any increase
to the non-market portion if “the adfustrnent will cause the electric disiribution utiiity to earn a requrn” that is
excessive. R.C. §4928.142(DX4). “The burden of proof for demonstrating that significantly excessive earnings
will not occur shall be on the electric distribwtion whility.”. g, The MRO’s prospective eamings test could be
used to deny all increases to the non-market portion of an MRO. Given that the after-tax renirns on equity during

the first nine months of 2008 for CSP and OPC were 23.48% and 13.5%, respectively, this would be a distinct

possibility.

* Exhibit PIN-1 and PIN-2,
¥ Dircet Testimony of Lane Kollen atp. 14,
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d The Results Of AEP's ESPMRO Comparison Cannot Be Relied On,

In 2 “beyt cuse” scenario for consumers, the non-market portion of an MRO could be frozen at today’s
level (because of the exclusion of fuel, the inclusion of “bengfits”, and the prospective earnings test) and could
constitute up to 90% of the standand service offer price for up to ten years. ABP’s MRO forecast is the “worst
case” scenario for consumers. The “expected result” is likely in between. By failing to consider alternative

- MRO possibilities AEP’s unalysis is unreliable and it failed ta carry {18 burden of proof.

5. AEP’S Interpretation Of The “More Favorable In The Agsrepae” Provision Of 8.B. 221 Canpot
Feasibly Be Executed By The Commission, Will Not Lead To A Just And Reasonable Result, Aod Js
Therefore Invalid Under The Rules Of Statutorv Construetion Inchuding R.C, §1.47,

At pages 13-17 of its initial brief AEP argues that the single standard for approving an ESP is whether the
ESE “including its pricing and all other terms and conditlons, Including any deferrals is more favorable in the
aggregate as compared to the expected results thar would otherwise apply under [an MROJL” R.C.
§4228.143(CX1). “More favorable in the aggregate” s a judgmental standard that Assumnes some element of
discretion on the part of the Commission. But AEP’s interpretation would steip the Commission of any diseration

by assuming a level of mathematical certainty that does not exist,

AEP’ asserts that n0 clement of its ESP needs to be justified as cost-based, reasonable or prudent, and that
its EST' must be approved so long as it is even one dollar less expensive than the “expected resulte” of an MRO.
To accept this interpretation the Commission would need & very shiny crystal ball. To execute AEP's
interprelation of the statute the Comunission would need to calculate the three-year costs of an MRQ with
mathematical precision. This is not possible. To precisely calculate the costs of a three-year MRQ this

Commission would need to procisely predict these issues, at a minimum:

a. What proportion of the MRO will be market-based? 10%, 20%, and 30% in years one, two and
three, or would a future Commission order some lesser percentage to prevent “an abrupr or
signifivant change™ in rates for all or some classes? '

h. For the market portion of an MRO what will be the market price? Suffice it to say that slectricity
is one of the most volatile commaodities in this country.
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c. Would CSP and OPC be authorized 1o include fiuel costs in an MRO despite the fact that fuel costs
are not included in their “most recent standard service offer price™?

d. If fuel cost recovery is inchided in an MRO would the cost be limited to coal, natural gas and oil,
or would a “Kitchen sink” FAC that includes many other items be approved?

E. What “benefits” would be used to offset the costs of an MRO?

f. How would the prospective earnings test in an MRO be applied and wauld it be used to eliminate
all or some increases in the non-market portion of an MRO?

The mathematical certainty required for AEP’s interpretation is impogsible in practice and cannot feasibly

be executed by the Commission. Therefore, AEP’s interpretation violates one of the cardinal miles of statutory

interpretation. R.C. §1.47 (Intentions In The Enactment Of Statutes) provides:

“In enacting a statute, It is presumed that:

(4) Compllance with the constitutions of the state and of the United States is intended;

(B) The entire statute is intendad to be effective;
(C) A just and reasonable result is intended;
(D) A result feasible af execution is intended '

When this cardinal rule of statutory construction is applied to S.B. 221, the Commission is fully justified

in treating the state policies of R.C. §4928.02 as substantive provisions. This is necessary to achieve the “fusz and

reasonable resull” that we must presume the Legislature and Governar intended.

January 14, 2008
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