o s
FLlE FARUKI IRELAND & COX P.L.L.

ATTORNEYS AT LAW
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R. Holtzman Hedrick
(9373 227-3727
rhedrick @ficlaw.com

December 31, 2008

VIA FEDERAL EXPRESS

0oNnd

Public Utilities Commission of Ohio
Atiention: Renee Jenkins

Docketing Division

180 E. Broad Street

10th Floor

Colambus, OH 43215
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RE: DP&L ESP Filing
Case No. 08-1094-EL-5S50

Dear Ms. Jenkins:

Enclosed are an original and twenty (20) copies of The Dayton Power and Light
Company's Memorandum in Opposition to the Joint Motion of Honda Mfg., Inc. and Cargill,

Incorporated for a Two-Week Extension of Time for the Remainder of the Procedural Schedule
in the above-captioned maiter.

Very truly yours,

1 M b

R. Holtzman Hedrick
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In the Matter of the Application of The : Q ¢

Dayton Power and Light Company for :  Case No. 08-1094-EL-SSO
Approval of Its Electric Security Plan.

In the Matter of the Application of The :
Dayton Power and Light Company for : Case No. 08-1095-EL-SSO
Approval of Revised Tariffs, :

In the Matter of the Application of The :

Dayton Power and Light Company for : Case No. 08-1096-EL-AAM
Approval of Certain Accounting Authority

Pursuant to Ohio Rev. Code. §4905.13.

In the Matter of the Application of The :

Dayton Power and Light Company for : Case No. 08-1097-EL-UNC
Approval of Its Amended Corporate

Separation Plan.

THE DAYTON POWER AND LIGHT COMPANY'S MEMORANDUM
IN OPPOSITION TO THE JOINT MOTION OF HONDA MFG., INC.
AND CARGILL, INCORPORATED FOR A TWO-WEEK
EXTENSION OF TIME FOR THE REMAINDER OF THE

PROCEDURAL SCHEDULE

Parties who have done nothing in this matter should not be granted an
extension of time. The Dayton Power and Light Company ("DP&L") opposes the Joint
Motion of Honda Mfg., Inc. ("Honda") and Cargill, Incorporated ("Cargill") for a
Twao-Week Extension of Time for the Remainder of the Procedural Schedule, and
requests that the Public Utilities Commission of Ohio ("Commission") deny the Motion
as unnecessary. and unwarranted. Honda and Cargill (collecti\{ely, "Movants") have
failed to meet their burden of showing "good cause™ under Chio Admin. Code 4901-1-

13(A) as to why the deadlines in this matter should be extended by two weeks.




L MOVANTS' INACTIVITY CANNOT PROVIDE "GOOD CAUSE"
FOR AN EXTENSION

Honda and Cargill have done nothing in this matter except (1) filea
motion fo intervene, and (2) file the motion for extension of time at issue. Neither has
conducted any discovery. The Movants even admit that they "have not completed their
reviews of the Application and the Supplement due to the unavailability of certain key
staff members due to preplanned holiday vacations." Motion, p. 3. Yet DP&L's
Application was filed on October 10, 2008, and the technical conference was December
15, 2008. Honda and Cargill have thus had plenty of time to review the Application. The
inaction of Honda and Cargill cannot constitute the "good cause"” necessary for this

Motion to be granted.

The Movants' lack of activity stands in stark contrast to the aggressive
approach taken by some other parties 1o these proceedings. Not only has Staff been
pursuing discovery, but also the Office of the Ohio Consumers' Counse] ("OCC"} and the
Industrial Energy Users - Ohio ("TEU-Ohio") have been heavily involved in discovery in
a timely fashion. (Indeed, yesterday OCC clarified its deposition needs and DP&L is
working to arrange depositions; once a schedule is set, all parties will be notified and

invited to attend.)

As OCC has been diligent in pursuing discovery, and DP&L necededan .
extension of time to respond to a portion of QCC's discovery requests (most of the
requests to date having been responded to within the deadlines), this week DP&L has told
counsel for OCC that DP&L would not oppose OCC's request that OCC have a 3-day

extension of time (until January 15, 2009} to file OCC's testimony. This short extension



of time, to which DP&L agreed, shows that parties which are diligent can meet the
schedule for a hearing. Should inactive, nondiligent parties be allowed to reset the entire
schedule by two weeks simply upon request, without the "good cause" showing required

by the Commission's rule?

1L THE COMMISSION'S STATUTORY TIME CONSTRAINTS
MAKE AN EXTENSION IMPRACTICABLE,

Further, the Commission has a 150-day deadline from the date of filing to
rule on DP&L's ESP Application. Ohio Rev. Code §4928.143(C)X(1). DP&L filed its
ESP Application on October 10, 2008, meaning that the Commission must issue its order
by March 9, 2009. Under Honda and Cargill's proposed plan, the evidentiary hearing
would not begin until February 9, 2009." Assuming two weeks for completion,” DP&L's
evidentiary hearing would not end untit February 20, 2008. That would leave inadequate
time for the parties to file post-hearing briefs and for the Commission to consider the

issues before issuing an order. Such a schedule is simply not practicable.

II1. OTHER RECENT UTILITY PROCEEDINGS SHOW THAT AN
EXTENSION IS UNWARRANTED _

Finally, Movants attempt to frame this case as comparable to other recent
public utility ESP proceedings in which the Commission has granted two-week

extensions of time. Motion, p. 4. Although the Commission did grant two-week

' Honda and Cargill actually propose February 8, 2009, as the starting date for the evidentiary hearing, but
because February 8, 2009 falls on a Sunday, DP&L's assumes Movants meant to state February 9, 2009.

% According to the hearing schedule on the PUCQ website, FirstEnergy's recent evidentiary hearing lasted
approximately 16 days, while the hearing for American Electric Power lasted approximately 24 days.




extensions in the FirstEnergy ESP matter (Case No, 08-935-EL-SS0), the American
Electric Power ESP matter (Case, No, 08-917-EL-SS0), and the Duke ESP matter (Case
No. 08-920-EL-S80), a closer look at those extensions provides further proof that an

extension is unwarranted in these proceedings.

According to the Commission's November 26, 2008 scheduling order,
DP&L's evidentiary hearing is currently scheduled to begin 109 days after DP&L initially
filed its ESP Application (October 10, 2008 to January 26, 2008). By contrast, even after
the two-week extension in the FirsiEnergy case, the evidentiary hearing began only 78
days after the initial filing (July 31, 2008 to October 16, 2008).> Similarly, the
Commission granted an extension in the Duke ESP case that extended the evidentiary
hearing 1o 96 days after filing (July 31, 2008 to November 3, 2008).* In the AEP case,
after the two-week extension was granted by the Commission, the hearing took place 110
days after the imitial filing (July 31, 2008 to November 17, 2008).° That time span in the
AEP case is nearly identical to the amount of time currently scheduled between the filing
date and the hearing date in this matter. If Honda and Cargill's Motion were to be

granted, then there would be an unprecedented and unnecessarily long 123-day lag time

? Commission's September 5, 2008 entry rescheduling FirstEnergy's evidentiary hearing from October 2,
2008, to October 16, 2008.

* Commission's September 5, 2008 entry rescheduling Duke's evidentiary hearing from October 20, 2008,
to November 3, 2008. After a stipulation was filed in the Duke ESP case, the Commission granted a
second extension of one week, which still put the lag time between the date of initial filing to the date of
the evidentiary hearing, 103 days, at less than what is scheduled under the Commission's current scheduling
order in this matter (109 days). Commission's October 31, 2008 entry granting a one week extension
regarding the evidentiary hearing.

3 Commission's September 5, 2008 entry rescheduling AEP's evidentiary hearing from November 3, 2008,
to November 17, 2008.




between DP&L's initial filing and the evidentiary hearing (October 10, 2008 to February
9, 2009) -- far longer than the amount of time between the filing and hearing dates in the

other ESP cases.

Honda and Cargill have failed to show "good cause" for their unworkable

and unnecessary extension, and the Commission should deny their Motion.

Respectfully submitted,

Judi L. Sobecki (0067186)

THE DAYTON POWER AND LIGHT
COMPANY

1065 Woodman Drive

Dayton, OH 45432

Telephone: (937) 259-7171
Telecopier: (937)259-7178

Email: judi.sobecki@dplinc.com

s J. Faruki (0010417)
Jeffrey S. Sharkey (0067892)
FARUKI IRELAND & COX P.L.L.
500 Courthouse Plaza, S.W,
10 North Ludlow Street
Dayton, OH 45402
Telephone: (937) 227-3705
Telecopier: (937) 227-3717
Email: cfaruki@ficlaw.com

Attorneys for The Dayton Power and Light
Company
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CERTIFICATE OF SERVICE
I certify that a copy of the foregoing Memorandum in Opposition to the
Joint Motion of Honda Mfg., Inc. and Cargill, Incorporated for a Two-Week Extension of
Time for the Remainder of the Procedural Schedule has been served via electronic mail,

upon the following counsel of record, this 31st day of December, 2008:

Samuel C. Randazzo, Esq,.

Joseph M. Clark, Esq.

MCNEES WALLACE & NURICK LLC
21 East State Street, 17th Floor
Columbus, OH 43215-4228

Attorneys for Industrial Energy Users-Ohio

John W, Bentine, Esq.

Matthew S. White, Esq.

Mark S. Yurick, Esq.

CHESTER WILLCOX & SAXBE LLP
65 East State Street, Suite 1000
Columbus, OH 43215

Attorneys for The Kroger Company

Jacqueline L. Roberts, Esq.

Ann Hotz, Esq.

Richard Reese, Esq.

Michae! E. Idzkowski, Esq.

OFFICE OF OHIO CONSUMERS' COUNSEL
10 West Broad Street, Suite 1800

Columbus, OH 43215

David Boehm, Esq.

BOEHM, KURTZ & LOWRY
36 East Seventh Street Suite 1510
Cincinnati, OH 45202-4454

Attorney for Ohio Energy Group, Inc.



David C. Rinebolt, Esq.

Colleen L. Mooney, Esqg.

OHIO PARTNERS FOR AFFORDABLE ENERGY
231 West Lima Strest

Findlay, OH 45839-1793

M. Howard Petricoff, Esq.

Stephen M. Howard, Esq.

VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street

P.O. Box 1008

Columbus, OH 43216-1008

Cynthia A. Fonner, Esq.

Senior Counsel

CONSTELLATION ENERGY RESOURCES, LLC
550 West Washington Blvd., Suite 300

Chicago, IL. 60661

Attorneys for Constellation NewEnergy, Inc. and Constellation Energy
Commodities Group, Inc.

David I. Fein

Vice President, Energy Policy - Midwest
CONSTELLATION ENERGY GROUP, INC.
550 West Washington Blvd., Suite 300
Chicago, IL 60661

Tasha Hamilton

Manager, Energy Policy

CONSTELLATION ENERGY GROUP, INC.
111 Market Place, Suite 600

Baltimore, MD 21202

Henry Eckhart, Esq.
50 West Broad Street, Suite 2117
Columbus, OH 43215-3301

Robert Ukeiley, Esq.

LAW OFFICE OF ROBERT UKEILEY
435R Chestnut Street, Suite 1

Berea, KY 40403



Attomeys for Sierra Club Ohio Chapter
Ned Ford

539 Plattner Trail

Beavercreek, OH 45430

Richard L. Sites, Esq.

General Counsel and Senior Director of Health Policy
Ohio Hospital Association

155 East Broad Street, 15th Floor

Columbus, OH 432135-3620

Attorney for The Ohio Hospital Association

Craig 1. Smith, Esq.
Attorney at Law

2824 Coventry Road
Cleveland, OH 44120

Attorney for Cargill, Incorporated

Larry Gearhardt, Esq.

Chief Legal Counsel

OHIO FARM BUREAU FEDERATION
280 North High Street

P.O. Box 182383

Columbus, OH 43218-2383

Attorney for The Ohio Farm Bureau Federation
Thomas J. O'Brien, Esq.

BRICKER & ECKLER LLP

100 South Third Street

Columbus, OH 43215-4291

Attorney for The Chio Manufacturers' Association



Patrick Bonfield, Esq.
John Danish, Esq.
Christopher L. Miller, Esq.
Gregory H. Dunn, Esq.

Andre T. Porter, Esq.

SCHOTTENSTEIN 20X & DUNN CO., LPA
250 West Street

Columbus, OH 43215

Attorneys for The City of Dayton

M. Howard Petricoff, Esq.

Stephen M. Howard, Esq.

Michael J. Settineri, Esq.

VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street

P.0O. Box 1008

Columbus, OH 43216-1008

Attorneys for Honda of America Mfg., Inc.

Barth E. Royer, Esq.

BELL & ROYER CO,, LPA
33 South Grant Avenue
Columbus, OH 43215-3927

Gary A. Jeffries, Esq.

Dominion Resources Services, Inc.
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817

Attorneys for Dominion Retail, Inc.

Barth E. Rover, Esq.

BELL & ROYER CO., LPA
33 South Grant Avenue
Columbus, OH 43215-3927
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Nolan Moser, Esq.

Air & Energy Program Manager
The Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

Trent A. Dougherty, Esq.

The Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449

Todd Williams, Esq.
4534 Douglas Road
Toledo, OH 43613

Attorneys for The Ohio Environmental Council
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