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::6e'Scliedule 4 Report 
Oeterminatian of Net Energy Costs incurred and KWHr Pucchases 
°relinimary Estimate for the montti of October 2003 

CGE On System-PURCH 0 2 8 0 2 

Company Name 

Wstem Enerov 
. ' Alcoa Power Generating Inc. d/b/a APG Trading (APGT M) 
2 Allegheny Energy S u | ^ Company LLC (AETS M) 
3 Ameren Energy as Agent (Ameren Energy E) 
4 American Electric Power Service Corporation (American Elec Powr I 
5 Associated Electric Cooperative, Inc. (AECI M) 
6 Big Rivers Elecfric Corporation (Big Rivers Elec Co E} 
7 Brascan Energy Martceting Inc. (Bra&can Energy E) 
8 Buckeye Power (BUCKM M) 
9 Cargifl Power Markets. LLC (Cargill Pow Mar E) 
10 Central Illinois Light Company (Central RInois Lt E> 
11 Cinergy Capital & Trading, Inc. (OCT) 
12 CcHtstellation Power Source. Inc. (Constellation Powr E) 
13 Consumers Energy Co. (Consumers E n e ^ E) 
1A Covert Generating Company. LLC (Covert Generating E) 
15 DTE Energy Trading, Inc. (DTEET M) 
16 Dayton Power & Light Company (Dayton Power&Ught E) 
17 Dayton Pow» & Light Compaiy adj related to Maimi Fort 5 
18 Detroit Edison Company C^w) (Detroit Ecfison Co E) 
19 Dominion Energy Martceting, Inc. (Dc»ninion Erugy Mar E) 
20 Duke Energy Trading and Marketing LLC (DETM M) 
21 Duke Power Company ( D i ^ Power Co E) 
22 Ediscm Mission Marketing & Trading Inc. (Edison Mission M&T E) 
23 Exelon Generation Company, LLC (ExekmGenerationCo E) 
24 FirstEnergy Solutions Corp. (FirslEnergySolut E) 
25 Hoosier Energy Rec. Inc. (Hoosier Energy Rec E) 
26 Indianapdis Power & Light Company (Indianaplis Pwr&Lt E) 
27 J Aron & Company (J Aron & Company E) 
28 Kansas City Power 4 Ught Company (KCPLPS M) 
29 LG&E Energy Marketing Inc. (LG&E Energy Mktg E) 
30 LGEfl<U (LGE«U E) 
31 Lebanon. OH • City of (LEBANON OH E) 
32 Mifant Americas Energy Marketing. L.P. (MAEM M) 

. Morgan Stanley CaiMtal CTTOUP Inc. (Morgan Stanley E) 
Northem Incfiana Public Service Company (NIPSGE M) 

35 Northem States Povirer Co. Northern Stats Pwr E) 
36 OVEC 
37 Sempra Energy Soluti'ons (Sempra Enrgy Soltn E) 
38 Sempra EnergyTrading Corp. (SETC1^ 
39 Southern Indiana Gas & Electric Company (Southem IN G&E E) 
40 Split Rock Energy LLC (Spnt Rock Energy) 
41 Sti3tegic Energy. LLC (SEL M) 
42 Tennessee Valley Authority (TV,^T M) 
43 The Energy Authority (The Energy Auth E) 
44 Wabash Valley Power (Wabash Valley PowerE) 
45 Westar Energy, Inc. (Westar Energy E) 
46 PSI generation for CGE's Native Load 
47 PSI generation for CGE's Trading Sales 
48 AeljustmenttoTie 

MWHrs 

320 
1.794 
5,200 

65,958 
40 

539 
95 

3.030 
375 

2,920 
0 

1,600 
230 

42.359 
4,880 
2,946 

0 
975 

2.400 
34.048 
2.325 

660 
690 

1.850 
805 

13.042 
50 

471 
1,358 
7,700 

0 
4.050 

BOO 
3.750 

150 
108.469 

720 
800 

4,260 
649 

70 
3.375 
3.784 

45 
1,010 

0 
202.751 

(286.234) 

ISemand Opiion Premium 

$0.00 
0.00 
0.00 
0.00 
0.00 
O.O0 

coo 
0.00 
0.00 
O.OO 
0.00 
0.00 
0.00 
0.00 
0.00 
0X)0 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

w.oo 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

403.000.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 
0.00 

16.230.05 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

Energy Charge 

¥6.060.00 
33.214.50 

150,300.00 
1.918,340.00 

1,520.00 
13.540.00 
2.123.25 

116.295.00 
10.677.00 
87.932.00 

0.00 
40.100.00 
12,440.00 

461.848.00 
67.360.00 
77.320.40 
80.000.00 
35.587.50 
65.000.00 

1.055.344.50 
85.900.00 
16,261.00 
24.436.00 
49.425.00 
18,135.00 

278,185.50 
687.50 

15.598.00 
26.930.00 

232.050.00 
0.00 

69.337.50 
22.640.00 
82.625.00 

3,300.00 
2.544,628.10 

10.080.00 
21.320.00 
99,405.00 
14.278.00 

1.400.00 
95.550.00 

114.768.50 
810.00 

35J)00.00 
0.00 

4.197,869.44 
0.00 

Total EATons 

S6.080.00 
33.214.50 

150.300.00 
1.918.340.00 

1.520.00 
13.540.00 
2,123.25 

116.295.00 
10.677.00 
87,932.00 

4O3,OOOJO0 

40,100.00 
12.440.00 

461.848.00 
67.360.00 
77320.40 
80,000.00 
35.587.50 
65.000.00 

1.055,344^ 
85.9U0.00 
16,261.00 
24.436.00 
49.425.00 
18,135.00 

278.185.50 
687.50 

15,598.00 
26.930.00 

232.050.00 
16.230.05 
69.337.50 
22.640.00 
82.625.00 
3.300.00 

2.544.628.10 
10,080.00 
21,320.00 
99.405.00 
14.278.00 

1,400.00 
95.550.00 

114.768.50 
810.00 

35.000.00 
0.00 a o o 

4.197.869.44 1.457.33 
0.00 

Section Totals 

Off-Svstem Energies trartsferred to On-Svstem Report 
49 American Electric Power Sen^ice Corporation (Anrterican Elec Pom t 
50 BP Energy Company (AMCO M) 
51 PSI re: purchases for native k>ad 
Section Totals 

Grand Totals 

247,129 

3 ; K ) 0 

16,400 
3,200 

352,212 

$0.00 $419^30.05 $12,295,641-69 $12.714,871.74 $1,457.33 

$0.00 
0.00 
0.D0 

$0.00 
0.00 
0.00 

$115,200.00 
570.400.00 
97.000.00 

$115,200.00 
570.400.00 
97,000.00 

24.800 $0.00 $0.00 $782A00.00 $ 7 f f i l 0 0 H " $0.00 

271.929 $0.00 i41»,230.05 il3.078,241.69 $13,497>I71.74 $1,457.33 

Of the purchased power above the following is tiie breakdown 
Purc:hases fcK Load excluding Intercompany Transfer 

Forwards On System 
CCT 
Total Forvifard Purchases On System 

Forwards Off System 
CCT 

Total Forward Purchases Ofl System 

Forward Book Outs 

Cinerav Conficiential 

MWHS DEMAND OPTIONS ENERGY TOTAL 

0 
0 

0 

000 
0.00 

0.00 

403.000.00 
403,000.00 

. 
0.00 

. 

403,000.00 

403.000.W 

0.00 

0:00 0.00 0.00 

CONFIDENTIAL PR0-R:E17\RY 
TRADE SECR;'^" 
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GE Schedule 4 Report 
etermination of Net Energy Costs incurred and KWHr Purchases 

reiiminary Estimate for the month of December 2003 

C G E O n S y s t e m - P U R C H 

, j^QiS^FIDENTIAL PROPRIETARY 
U ^ a u y yj^pg SECRET 

Company Name 

'n-5v5tem Energy 
1 Ameren Energy Marketing Company (Ameren En Mk C* 

2 Ameren Energy as Agent (Ameren Energy E) 
3 American Electric Power Service Corporation (Amo-icar 

4 Aquila Merchant Services, inc. (Aquila M^chant E) 
5 Assodated Electric Cooperative. Inc. (AECI M) 

6 BP Energy Company (^MCQ M) 
7 Big Rivers Electric Corporation {Big Rivers Elec Co E) 
8 Brascan Enwgy Marketing Inc. (Brascan Energy E) 

9 Buckeye Pov/er (BUCKM M) 
t o Cargill Power Markets, LLC (Cargill Pow Mar E) 

11 Cinergy Capi ta l ! Trading. Inc. (CCT) 

12 City of Hamilton (Hamilton E) 

13 Conectiv Energy Supply. Inc. (CNCT M) 
14 Constellaton Power Source, Inc. (Constellation Powr E) 
15 Consumers Energy Co. (Consumers Energy E) 
16 Cora! Power. L.L.C. (CORP M) 

17 Covert Generating Company, LLC (Covert Generating E 
18 DTE Energy Trading. Inc. (DTEET M) 
19 Dayton Power & Ught Company (Dayton Power&Light E 
20 Detroit Edison Company (The) (Detroit Edison Co E) 

21 Dominion Energy Marketing, Inc. (Dominion Enrgy Mar 

22 Duke Energy Trading and Marketing LLC (DETM M) 
23 Duke Power Company (Duke Power Co E) 
24 Eagle Energy Partners I, LP . (Eagle Energy E) 

25 East Kentucky Power Cooperative, lnc.(EKPCPM M) 
26 Edison Mission Marketing & Trading Inc. (Edison Missic 
27 EnergyUSA-TPC Corp. (EnergyUSA TPC E) 

' ?B Entwgy'Koch Trading, LP (EntergyKochTrading E) 
^9 Exelon Generation Company. LLC (ExetonGeneratunC 
30 RrstEnergy Sokitions Corp. (FirstEnergyScdut E) 
31 Hoosier Energy Rec. Inc. (Hoosier E n e ^ Rec E) 
32 Indianapolis Power & Light Company (Indianaplis Pwr& 
33 J Aron & CcMnpany (J Aron & Company E) 
34 Kansas City Power & Light Company (KCPLPS M) 
35 LG&E Energy Marketing Inc. (LG&E Energy Mktg E) 

36 LGErt<U (LGEmU E) 
37 Lebanon, OH - City of (LEBANON OH E) 
36 Manitoba Hydro Electric Board (The) (Manitoba Hydro i 

39 Mirant Americas Energy Marketing, LP . (MAEM M) 
40 Northem Indiana Public Service Company (NIPSGE M) 
41 Northem States Power Co. (Northem Stats Pwr E) 
42 Ohki Valley 
43 PSEG Energy Resources & Trade LLC (PSET M) 
44 PubBc Service Company of Colorado (Pt^lic Sen/ Co C 
45 S^ect Energy. Inc. (Select Energy Inc E) 

46 Sempra Energy Trading Corp. (SETC M) 

47 South Carolina Electric & Gas Company (South Carotin 

48 Southem Indiana Gas & Electric Company (Souttiem IN 

49 Split Rock Enetgy LLC (Split Rock Energy) 
50 Strategic Energy, LLC (SEL M) 

51 Tenaska Power Services Co. (Tenaska Power Serv E) 
52 Tenr>essee Valley Authority (TVAPT M) 

53 The Energy Authority (The Energy Auth E) 
54 TransAlta Energy Mark^ing (US) Inc. (TransAlta Energ; 
55 WPS Energy Services. Inc. (WPS Energy Service E) 
56 Wabash Valley Power (Wabash Valley PowerE) 
57 Westar Energy, Irw. (Westar Energy E) 

58 Williams Power Company. Inc. (Williams Power E) 
5S PSt generation for CGE's Native Load 

60 PSI generation for CGE's Trading Sales 

61 Adjustment to Tie 

ection Totals 

f f^vstem Eneroifes transferred to On-Svstem Report 
62 BP Energy Company (AMCO M) 

Cinergy ConfidenUal 

MWHrs 

8.808 
13.725 

116,529 

1.590 
450 

5.600 
175 

5.600 

4.448 

17.892 

0 

1.000 

7.200 
5.675 

850 

800 
83,304 

11.650 

59.450 
250 

1.600 

27,649 

150 

456 
50 

6.129 
6.925 
7.600 

450 
100 

1.595 

10.430 
12.045 

100 

1.750 
7.975 

0 

50 
3.200 
6.015 

200 
127.945 

14,120 
1.600 

1.600 
800 

800 

3.323 

800 
1.408 

522 
23.450 

2,469 
103 

6.450 
850 

1.960 

4.800 
0 

e.737 

(151.052) 

488,150 

17.600 

Demand Opti 

$0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

aoo 
0.00 

ooo 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

o.w 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

000 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

$0.00 

$0.00 

3/5/2004 3:27 PM 

on Premium 

(0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
403.000.00 

0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

ooo 
ooo 
ooo 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
16.230.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

ooo 
0.00 
0.00 

0.00 
0.00 

0.00 

$419,230.00 

$0.00 

Energy Charge 

$269,684.75 
398.000.00 

3.820,226.00 
31.959.00 

22.700.00 
176,92000 

7,350.00 

180.400.00 

167,772.50 

533.522.00 

0.00 

23,475.00 

162.000.00 

156.250.00 
42,750.00 

37,600.00 

2,219.507.00 
322.437.50 

1.878.940.00 

11.650.00 
45,440.00 

887.104.25 
7.800.00 

15.930.00 

1,150.00 
187,480.00 
174.112.50 

298.400.00 
18.650.00 
2.000.0O 

31.330.00 

262.888.00 
324.938.75 

5.050.00 

62.050.00 
229.787.50 

0.00 

800.00 
68./00.00 

174.85750 
9.600.00 

2.903.628.10 
457.830.00 

63.600.00 

60.800.00 
38.000.00 

14.800^)0 

113.770.00 

31.600.00 
33.792.00 

24.773.00 
803.950.00 

76.943.00 
5.665.00 

144.500.00 
40.120.00 
93.200.00 

141.800.00 
0.00 

122.702.36 

0.00 

$18,442,685.71 

$545,600.00 

Totar EATons 

$269,684.75 

398.000.00 

3.820.22600 
31.959.00 

22.700.00 
176.920.00 

7.350.00 

180,400.00 

167.772.50 

533,522.00 

403.000.00 

23.475.00 

162.000.00 
156,250.00 

42.750.00 
37.600.00 

2,219.507.00 
322.437.50 

1.878.940.00 
11.650.00 
45.440.00 

887.104.25 
7,800.00 

15,930.00 

1,150.00 

187.480.00 
174.112.50 
298,400.00 

18,650.00 
2,000.00 

31,330.ro 
262.888.00 
324,938.75 

5.050.00 

62.050.00 
229.78750 

16.230 JK> 

800 JK) 
68,700.00 

174.857.50 
9.600.00 

2,903,626.10 
457,830.00 

63.600.00 
60.800.00 

38.000.00 

14.800.00 

113.770.00 

31.600.00 
33.792.00 

24.773.00 

803.950.00 
76.943.00 
5.665.00 

144.500.00 
40.120.00 

93.200.00 
141,800.00 

0.00 0.00 

122.702.36 49.54 
0.00 

$18,861,916.71 49.S4 

$545,600.00 0.00 

Pagel 012 



CGE On System-PURCH . i 2 R 1 0 

Section Totals 

-^Totals 

17,600 $0.00 $0.00 $545,600.00 $545,600.00 0.00 

&0$.7S0 $0.00 $419,230.00 $1&.»&&,2BS.71 $19,407,515.71 49.54 

Of the purchased power above the fblkiwing is the breal 
Purchases for Load excluding Intercompany Transfer 

Forwards On System 
CCT 
Total Ewv/ard Purchases Qn System 

Forwards Off System 
CCT 
Total Forward Purchases Off System 

Forward Book Outs 
Oynegy Power Mktg 
Edison fusion 
Total Forward Book Out Purchases 

Tot^ Forvi^rd Purchases 

Hourly 
OVEC 
Amerfcan Electric Power Co 
CCT 
East Kentucky Power Coop 
Hoosier Energy Rec 
Indianapolis Power & Light 
LGE/KU 
Northern Indicia Public Sen/ice Co 
Southern Indiana Gas & Electric 
American Electric Power Co 
Dayton Power & Light 
East Kentucky Power Coop 
Louisville Gas & Electric 
Norttiem Indiana Public Service Co 
AcJj to tie to Prelfm Pace 
Total Hourly Purchases 

Hourly Transfer from Off System 
American Eledric Power Co 
East Kentudcy Power Coop 
Hoo»er Energy Rec 
IndanapoTis Power & Light 
LGE/KU 
Not^rn Indiana Public Service Co 
Southem IrKliana Gas & Electric 
Total Hourly Transfer Pur^ases 

MWHS DEMAND 

OOO 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

OPTIONS 

403.000.00 

ENERGY TOTAL 

403.000.00 
403.000.00 

0.00 

0.00 403.000.00 

0.00 

0.00 

0.00 
0.00 

0.00 0.00 

0.00 
0.00 

0.00 

403.000.00 

0.00 

0.00 

0.00 

403,000.00 

127.945 

0 
0 
0 

127.946 

0 
0 
0 
0 
0 
0 
0 

0.00 
0.00 
0.00 
000 
0.00 

ooo 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.x 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

ooo 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

2,903.628.10 

ooo 
0.00 
0.00 

(555.92) 
2.903.072.18 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

2.903.628.10 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJQO 

(555.92) 
2,903,072.18 

0.00 
0.00 
0.00 
0.00 

aoo 
0.00 

aoo 
0.00 0.00 0.00 aoo 

Total Hourly Purchases 

Transfer from PSI 
Psi generation 

Total Purchases for Load 

127.945 

0 

127.945 

0.00 

0.00 
0.00 

$0.00 

0.00 

aoo 
0.00 

$403,000.00 

2,903,072.18 

-

$2,903,072.18 

2.903,072.18 

0.00 
0.00 

$3,306,072.18 

505,750 3.033.999 O&D 
(2,517,465) generation 

(10.7B4) toop 
505.750 

0 CONFIDENTIAL PROPRIETARY 
TRADE SECRET 
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Ohio Energy Group First Set Data Requests 
CG&E Case No. 03-93-EL-ATA 

Date Received: February 25,, 2004 
Response Due: March 8,2004 

OEG-DR-01-015 
REQUEST: 

15. For each month January 2005 through December 2005, please provide the Company's 
budget/projection of RTC revenues assuming CG&E*s Electric Rehability and Rate 
Stabilization Plan is approved. 

RESPONSE: 

Following are the Company's budgeted RTC revenues (in thousands) by month 
for 2005: 

Jan 
Feb 
Mar 
Apr 
May 
Jun 
Jul 
Aug 
Sep 
Oct 
Nov 
Dec 
2005 

11,339 
10,456 
10,140 
9,196 
9,260 

10,856 
12,319 
12,502 
11,652 
9,569 
9,445 

10,659 
127,393 

. ^ . ^ ^ ^ ^ 

WITNESS RESPONSIBLE: John P. Steffen 
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Ohio Energy Group First Set Data Requests 
CG&E Case No. 03-93^EL-ATA 

Date Received: February 25,2004 
Response Due: March 8,2004 

OEG-DR-01-016 
REQUEST: 

16. For each year 2005 through 2010, please provide the Company's most recent 
budget/projection of RTC revenues, both under the Commission's authority granted in 
Case No. 99-1658-EL-ETP, et. al., and under the Company's proposed Electric 
Reliability and Rate Stabilization Plan, including the effects of the proposed two year 
extension for the residential customers, 

RESPONSE: 

The most recent budget/projection of implicit and explicit RTC revenues under the Commission's 
authority granted in Case No. 99-1658-EL-ETP is shown in the table below: 

2005 
2006 
2007 
2008 
2009 
2010 

$127 million 
$128 million 
$130 million 
$132 million 
$85 milhon 
$90 milhon 

The Company has not yet calculated the magnitude of the RTC revenues under the proposed 
Electric Reliability and Rate Stabilization Plan. 

c««^ f f ^ 

WITNESS RESPONSIBLE: John P. Steffen 
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Ohio Energy Group First Set Data Requests 
CG&E Case No. 03-93-EL-ATA 

Date Received: February 25,2004 
Response Due: March 8,2004 

OEG-DR-01-017 
CONFIDENTIAL PROPRIETARY TRADE SECRET 

REQUEST: 

17. Please provide a copy of all studies prepared by or on behalf of CG&E that describe 
and/or quantify how much RTC revenue CG&E will collect through 2010 under the 
Stipulation approved in Case No. 99-1658-EL-ETP. 

RESPONSE: 

CONFIDENTIAL PROPRIETARY TRADE SECRET 

See the attachment, taken from Exhibit No. LJP-R-2, Page 3 of 5 from Case No. 99-
1658-EL-ETP. 

Also, see responses to questions OEG-DR-01-14 and OEG-DR-01-16. 

WITNESS RESPONSIBLE: John P. Steffen 
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Ohio Energy Group First Set Data Requests 
CG&E Case No, 03-93-EL-ATA 

Date Received: February 25,2004 
Response Due: March 8,2004 

OEG-DR-01-045 
REQUEST: 

45. Please provide a functionalized income statement for calendar year 2004, 
separating electric from gas, and further separating electric into generation, 
transmission, and distribution. 

RESPONSE: 

Please see the attached for income statements for CG&E*s electric and gas 
segments and for the combined company. Statements separating electric into 
generation, transmission, and distribution fimctions are not available. 

WITNESS RESPONSIBLE: John P. Steffen 
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Ohio Energy Group First Set Data Requests 
CG&E Case No. 03-93-EL-ATA 

Date Received: February 25,2004 
Response Due: March 8,2004 

OEG-DR-01.046 
REQUEST: 

46. Please provide a functionalized balance sheet for calendar year 2004, separating 
electric fix>m gas, and further separating electric into generation, transmission, and 
distribution. 

RESPONSE: 

See the attached for balance sheets for CG&E's electric and gas segments and for 
the combined company. Statements separating electric into generation, 
transmission, and distribution functions are not available. 

WITNESS RESPONSIBLE: John P. Steffen 
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iX^L,. ^ i-̂ - - ^ - QjjjQ Marketers Group*s Second Set Interrogatories 

opnt. [4 w 25 ^1' ^ -57 CG&E Case No. 03-93-EL-ATA 
' ' ' " Date Received: May 20,2004 

IT r, r .-, r Response Due: May 24,2004 

f"-" IJ b U 
OMG-INT-02-007 

REQUEST: 

7. Please provide the nimiber of kWh sold to customers other than retail customers ("Off 
System") by CGi&E in 2003. 

RESPONSE: 

CONFIDENTIAL AND PROPRIETARY TRADE SECRET INFORMATION 

Objection. This interrogatory requests information that is not relevant or reasonably 
calculated to lead to admissible evidence because the off system sales includes the results 
of CG&E's non-regulated wholesale trading operations, not limited to sales from 
CGifeE's generating facilities. Subject to this objection, the amount is 158,487,904 
MWh. 

WITNESS RESPONSIBLE: John P. Steffen 
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Ohio Marketers Group's Second Set Interrogatories 
CG&E Case No. 03-93-EL-ATA 

Date Received: May 20,2004 
Response Due: May 24,2004 

OMG-INT-02-008 

REQUEST: 

8. Please provide the gross revenue collected by CG&E Off System power sales in 2003? 

RESPONSE: 

CONFIDENTIAL AND PROPRIETARY TRADE SECRET INFORMATION 

Objection, This interrogatory requests information that is not relevant or reasonably 
calculated to lead to admissible evidence because the off system sales includes the results 
of CG&E's non-regulated wholesale trading operations, not limited to sales from 
CG&E's generating facilities. Subject to this objection, the amount is $5,302,641,167. 

WITNESS RESPONSIBLE: John P. Steffen 
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mmm u 
1 (The following is confidential 
2 testimony.) 
3 EXAMINER KINGERY: Anybody who is 
4 not a signatory ofthe confidentiality agreement 
5 then will need to leave the room for this part 
6 ofthe hearing. 
7 MR. RANDAZZO: We have signed, Dan 
8 Neilsen has signed, but ifi need to sign 
9 personally, I can. 

10 MR. COLBERT: Vm just trying to 
11 remember who has signed. I know Dave has 
12 signed. 
13 EXAMINER KINGERY: Are you with 
14 CG&E? 
15 MR. COLBERT: Yeah, they're all with 
16 the Company. 
17 EXAMINER KINGERY: Okay. 
18 MS. HOTZ: OCC would like this 
19 document marked Exhibit 12, please. 
20 EXAMINER KINGERY: It will be so 
21 marked. 
22 (EXHierr MARXED FOR IDENTIFICATION.) 
23 
24 

0g833 
13 

1 A. Our proposal that existed at the 
2 thne of this data response included the 
3 provision that to the extent we exceeded the 
4 cap, the 10 percent cap, in any year, we woxild 
5 defer the excess for recovery in subsequent 
6 years. That provision does not exist in the 
7 stipulation that was filed in this case. 
8 Q. With regard to the dollar amounts in 
9 the second column under "current year revenue 

10 requirement,*' are those numbers still the same 
11 even though the cap has changed in the 
12 stipulation? 
13 A. As I mdicated, all ofthese are 
14 estimates. When you look at the POLR and look 
15 at die kinds of things that are included in the 
16 POLR, particularly with regard to environmental 
17 expenditures, the assumptions that you make 
18 about what compliance plan will be in place, 
19 what the legal requirements will be, et cetera, 
20 will cause the numbers to change. 
21 So I guess I would just kind of 
22 qualify my answer by saying if you made the same 
23 set of assun:q)tions, you would get to tiie same 
24 set of numbers. 

12 

1 CROSS-EXAMINATION 
2 By Ms. Hotz: 
3 Q. Good morning, Mr. Steffen. 
4 A. Good morning. 
5 Q. Do you recognize tliis document 
6 marked OCC Exhibit No. 12? 
7 A. I do. 
8 Q. And you're responsible for this 
9 response? 

10 A. lam. 
11 Q. How did you calculate this discovery 
12 response? 
13 A. Basically, we looked at some 
14 estimated costs going forward, the costs being 
15 those costs that would be included in the POLR 
16 calculation, and calculated a revenue 
17 requirement thereon, looked at thosq relative to 
18 the cap that was then proposed, which was 10 
19 percent, calculated the carryovers, and the 
20 final column of the chart shows the cap amounts, 
21 or the recovery amounts for each of the years in 
22 question and, again, all on a projected basis. 
23 Q. So when you say you calculated the 
24 carryovers, what do you mean by that? 

14 

1 Q. But the stipulation does not change 
2 these numbers; is that right? 
3 MR. FINNIGAN: I'm going to object. 
4 You mean the total cost or the total tiiat could 
5 be recovered imder the revised caps? 
6 MS. HOTZ: I mean the numbers in the 
7 second column under Cunent Year Revenue 
8 Requirement. 
9 Q. Do those change pursuant to the 

10 sdp? 
11 A. The stip changed the caps for each 
12 year, but if you made a similar set of 
13 assumptions about die items that go into the 
14 calculation ofthe revenue requirement, if you 
15 made those same assiunptions, these numbers would 
16 not change pursuant to tiie stipulation. 
17 Q. Is there any reason why you would 
18 make other assumptions since the stipulation? 
19 A, To me, the most significant item of 
20 variance is the environmental expenditures. I'm 
21 certainly not an environmental expert. I rely 
22 on tiie people in our environmental area to make 
23 those Idnds of estimates. 
24 My understanding is thafs very 

1 (Pages 11 to 14) 

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481 
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(The following is confidential 

testimony.) 

EXAMINER KINGERY: Anybody who is 

not a signatory of the confidentiality agreement 

then will need to leave the room for this part 

of the hearing. 

MR. RANDAZZO: We have signed, Dan 

Neilsen has signed, but if I need to sign 

personally, I can. 

MR. COLBERT: I'm just trying to 

remember who has signed. I know Dave has 

signed. 

EXAMINER KINGERY: Are you with 

CG&E? 

MR. COLBERT: Yeah, they're all with 

the Company. 

EXAMINER KINGERY: Okay. 

MS. HOTZ: OCC would like this 

docimient marked Exhibit 12, please. 

EXAMINER KINGERY: It will be SO 

marked. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

11 

CONFIDENTIAL 
Armstrong & Okey, Inc, Columbus, Ohio (614) 224-9481 
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CROSS - EXAMINATION 

By Ms. Hotz: 

Q. Good morning, Mr. Steffen. 

A. Good morning, 

Q. Do you recognize this document 

marked OCC Exhibit No. 12? 

A. 

Q. 

response? 

A. 

I do. 

And you're responsible for this 

I am. 

Q. How did you calculate this discovery 

response? 

A. Basically, we looked at some 

estimated costs going forward, the costs being 

those costs that would be included in the POLR 

calculation, smd calculated a revenue 

requirement thereon, looked at those relative to 

the cap that was then proposed, which was 10 

percent, calculated the carryovers, and the 

final colximn of the chart shows the cap sunounts, 

or the recove'ry amounts for each of the years in 

question and, again, all on a projected basis. 

Q. So when you say you calculated the 

carryovers, what do you mean by that? 

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481 
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A- Our proposal that existed at the 

time of this data response included the 

provision that to the extent we exceeded the 

cap, the 10 percent cap, in any year, we would 

defer the excess for recovery in subsequent 

years. That provision does not exist in the 

stipulation that was filed in this case. 

Q. with regard to the dollar amounts in 

the second column under "current year revenue 

requirement," are those numbers still the same 

even though the cap has changed in the 

stipulation? 

A. As I indicated, all of these are 

estimates. When you look at the POLR and look 

at the kinds of things that are included in the 

POLR, particularly with regard to environmental 

expenditures, the assumptions that you make 

about what compliance plan will be in place, 

what the legal requirements will be, et cetera, 

will cause the numbers to change. 

So I guess I would just kind of 

qualify my answer by saying if you made the same 

set of assumptions, you would get to the same 

set of numbers. 

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481 
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Q. But the stipulation does not change 

these n\m»bers; is that right? 

MR. FINNIGAN: I'm going to object. 

14 

You mean the total cost or the total that could 

be recovered under the revised caps? 

MS, HOTZ: I mean the numbers in the 

second column under Current Year Revenue 

Requirement. 

Q. Do those change pursuant to the 

stip? 

A. The stip changed the caps for each 

year, but if you made a similar set of 

assumptions about the items that go into the 

calculation of the revenue requirement, if you 

made those same assumptions, these numbers would 

not change pursuant to the stipulation. 

Q- Is there any reason why you would 

make other assumptions since the stipulation? 

A. To me, the most significant item of 

variance is the environmental expenditures- I'm 

certainly not an environmental expert. I rely 

on the people in our environmental area to make 

those kinds of estimates. 

My understanding is that's very 

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481 
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02838 
fluid now, so I can't say that I would make a 

different set of assumptions today, but I 

wouldn't represent that there may not be an 

equally valid different set of assumptions 

today. This is very fluid. 

Same with the Homeland Security, 

it's not a major component of that, but again, 

as the thinking evolves on what needs to be done 

to protect the electric system, costs could 

increase over what was anticipated at this point 

in time. 

So I really don't know anything 

today that I would tell you would or would not 

change these numbers. I think it's just 

important to note that at any point in time the 

assumptions you make will drive the result. 

Q, But that's completely independent of 

the stipulation. 

A, Yes, The stipulation deals only 

witb the caps, not the items included in the 

calculation of the POLR. It just deals with the 

amount of the cap that applies to the amount of 

the calculated POLR. 

MS. HOLZ: I'm finished with this 

15 

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481 
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section dealing with this confidential document 

EXAMINER KINGERY: Okay, let's go 

off the record for a minute. 

(Discussion held off the record.) 

EXAMINER KINGERY: Do you have any 

redirect? 

16 

moment? 

MR. FINNIGAN: May we have just a 

EXAMINER KINGERY: Yes, 

MR, FINNIGAN: No redirect on this 

point. 

EXAMINER KINGERY: All right, thank 

you. Okay, this will be the end of the 

confidential portion of the transcript. 

(This concludes the confidential 

transcript.) 

Armstrong & Okey, Inc. Coltunbus, Ohio (614) 224-9481 
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1 SQL ARE YOU THE SAME MICHAEL P. HA UGH WHOSE TESTIMONY WAS 

2 PREVIOUSLY FILED IN THIS CASE? 

3 SAL Yes. 

4 

5 SQ2. WHAT IS THE PURPOSE OF YOUR SUPPLEMENTAL TESTIMONY? 

6 SA2. Tlie purpose ofmy testimony is to address the Stipulation filed on April 9,2007 

7 in this case ("2007 Stipulation"). I recommend that the Public Utilities 

8 Commission of Ohio ("PUCO" or '̂ Commission") not approve the 2007 

9 Stipulation because it does not meet the criteria regarding the reasonableness ofa 

10 stipulation. 

11 

12 SQ3. WHAT IS YOUR UNDERSTANDING OF THE CRITERIA THE 

13 COMMISSION USES TO EVALUATE A STIPULATION? 

14 SA3. (n the past, the Commission has ^plied a tliree-part test in determining if a 

15 stipulation should be adopted. The three-part test asks three questions. First, is 

16 the stipulation a product of serious bargaining among capable, knowledgeable 

17 parties? Second, taken as a package does the stipulation benefit ratepayers and 

18 the public interest? Third, does the stipulation violate any important regulatory 

19 principle or practice? My testimony will address the second and third parts ofthe 

20 test. 
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1 SQ4. DOES THE 2007 STIPULATION BENEFIT RATEPAYERS AND THE 

2 PUBLIC INTEREST? 

3 SA4* No. There are a number of areas where the 2007 Stipulation does not benefit 

4 ratepayers and is not in the public interest. The 2007 Stipulation is ambiguous 

5 and meaningless in parts, and harmful to ratepayers in other parts. 

6 

7 SQ5. WHERE DO YOU FIND THE 2007 STIPULA TION TO BE AMBIGUOUS OR 

8 MEANINGLESS? 

9 SAS. First, paragraph three ofthe 2007 Stipulation states that interested parties shall 

!0 meet to detennine how to handle DE-Ohio's management of its portfolio of coal 

i 1 assets, emission allowances, and purchased power arrangements post-2008. This 

12 paragraph does not accomplish anything except an agreement to meet and "use 

13 their best efforts to agree and make a recommendation."' The procurement of 

14 coal, emission allowances, and power raises important issues that has already 

15 been raised and reviewed by the Auditor. Regarding the determination of how 

16 these issues should be handled post-2008, a docket already exists for the 

17 detennination of such issues (i.e. Case 06-986-EL-UNC dealing with extension of 

18 the mte stabilization plan post-2008). That docket already exists to address Uie 

19 issues that are the subject of paragraph three, and that docket (or related dockets) 

20 better serves the purpose of exploring the post-2008 issues than the provision in 

21 the 2007 Stipulation. 

2007 Stipulation at page 5. 



1 Second, there seems to be a fijndamental disagreement over the meaning of 

2 paragraph eight between DE-Ohio's witness and the PUCO Staff (*'StafF^. 

3 During the hearing in this case held on April 10, 2007, DE-Ohio Witness Charles 

4 R. Whitlock seemed to think that the only limitation on the use of fonner Duke 

5 Energy Nortli American Assets ("DENA Assets") was the time frame for 

6 purchasing the capacity. Specifically, he stated that DE-Ohio would be able to 

7 purchase capacity offthe DENA Assets by using a series of short term (seven 

8 days or less) purchases.^ Counsel for the Staff then questioned Mr. Whitlock as to 

9 whether his interpretation of that provision was necessarily the interpretation of 

10 all parties or just his own.' Judging fi-om the nature of the cross examination, the 

11 intent ofthis paragraph from Staffs perspective appears to be that the use of 

12 DENA Assets would be further limited (I will discuss my perspective on this 

13 topic later in this testimony). However, DE-Ohio seems to believe that paragraph 

14 eight allows DE-Ohio to purchase capacity from these units whenever it wants, 

15 assuming it is only for a seven day period, this point was confirmed by DE-Ohio 

16 in response to OCC hiterrogatory R-RR-DE-5a (MPH Attachment - Sl). . The 

17 signing of the 2007 Stipulation by both the Staff and DE-Ohio appears to mask a 

18 disagreement over the use ofthe DENA Assets that should not exist at such an 

19 early point following the execution ofa stipulation. 

Transcript Vol I at page 143 (Whitlock). 

Transcript Vol 1 at page 156-157. 
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1 SQ6. WHERE DO YOU FIND THE 2007STIPULATION TO BE HARMFUL TO 

2 RATEPAYERS? 

3 SA6, Para^aph five does not take into account the recommendation, contained in my 

4 testimony filed on March 9, 2007,'* to remove the retum on the Construction 

5 Work in Progress ("CWIP") fi'om the AAC. In addition, paragraph eight does not 

6 provide adequate protection for ratepayers against DE-Ohio overcharging for the 

7 DENA Assets. Paragraph eight allows DE-Ohio to determine the "market price" 

8 by either using the midpoint of broker quotes, the average price of third party 

9 transactions, or another method determined by DE-Ohio and Staff." DE-Ohio 

10 Witness Whitlock admitted during the hearing in this case that during situations 

11 when DE-Ohio would purchase capacity fix>m the DENA Assets, there are usually 

12 very few broker quotes.*^ This is one reason that I opposed the use ofthe DENA 

13 Assets, in my testimony filed on March 9. 2007.' When questioned how he 

14 would determine third party transaction prices, DE-Ohio Witness Whitlock used 

15 an example of calling possible counterparties and whatever price was offered, that 

16 would be the price ofthe transaction.^ The proposed methodology to formulate a 

17 "market price" for the DENA Assets does nol provide proper protections (i.e. the 

18 determination of costs fi'om an objective standpoint) for customers paying the 

19 SRT. 

* Prqsared Testimony of Michael P. Haugh at pages 19-20. 

' 2007 Stipulation at page 7. 

* Transcript Vol 1 at page 145 (Whitlock). 

' Prepared Testimony of Michael P. Haugh at pages 13-14. 

* Transcript Vol I at page 150 (Whitlock). 
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1 SQ7, WHA T COULD SE DONE TO LIMIT YOUR CONCERNS REGARDING 

2 THE VALUATION OF THE DENA ASSETS? 

3 SA 7, First and foremost, there needs to be strict rules as to when the DENA Assets can 

4 be used. As I stated in my testimony in this case filed on March 9,2007, the use 

5 ofthese assets should be limited to emergency situations where there are no other 

6 options.^ 

7 

8 Secondly, the guidelines for formulating a price for the DENA Assets need to be 

9 more stringent. If there are limited broker quotes and transactions in the edacity 

10 market, there will be too much uncertainty regarding the true market price. If the 

11 Company is to use the formula set forth in Paragraph eight ofthe 2007 

12 Stipulation, for emergency situations, there needs to be a minimum number of 

13 broker quotes and transactions to determine the price ofthe DENA capacity. I 

14 suggest the Company provide a minimum of three bids and offers from three 

15 separate brokers. 1 would also suggest a minimum of three third-party 

16 transactions be required. Finally, when formulating a price there needs to be a 

17 cap on the amount DE-Ohio is charging to the customers who are paying the SRT, 

18 I suggest that the price be capped at the median price DB-Ohio has paid for 

19 capacity during the time frame in which the emergency occurs. I believe this cap 

20 should be implemented if any capacity from the DENA Assets is used because the 

21 2007 Stipulation allows for the price lo be detennined by an "altemative method" 

Prepared Testimony of Michael P. Haugh at pages 15. 
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1 determined by Staff and DE-Ohio.̂ ** As we enter the summer months and the 

2 chances ofa capacity emergency increase, a concrete method of valuation ofthe 

3 DENA assets needs to be in place. 

4 

5 SQ8, DOES THE STIPULA TION VIOLA TE ANY IMPORTANT REGULA TORY 

6 PRINCIPLE OR PRACTICE? 

7 SA8* Yes. Paragraph fiv^ addresses calculations for a retum on CWIP that is included 

8 in proposed AAC charges, and violates traditional regulatory practices that can 

9 and should be used to guide the development of realistic costs in order to ensure 

10 reasonable standard service offer rates. The Commission has stated in this regard 

11 that it "will continue to consider the reasonableness of expenditures** in the AAC 

12 category and that "[i]t is not in the public interest to cede this review."^* A 

13 reasonable methodology should be used to reflect actual costs for charges such as 

14 the AAC. However, paragraph five ofthe 2007 Stipulation would permit a retum 

15 on CWIP that would not traditionally have been allowed in ratemaking 

16 proceedings. I recommended removing a retum on CWIP in my earlier 

17 testimony, and I supported that recommendation with calculations that would 

18 reduce the AAC to 5.6 percent of "little g." My proposed adjustment provides a 

19 reasonable means to develop costs for the standard service offer prices. 

*•* 2007 Stipulation at page 7. 

" Entry on Rehearing at page lO.(November 23,2004). 
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1 SQ9. WHAT IS YOUR RECOMMENDATION WITH REGARD TO THE 2007 

2 STIPULATION? 

3 SA9, I recommend that the Commission not approve the 2007 Stipulation and that the 

4 Commission decide this matter based on the record in this case. Specifically the 

5 Commission should restrict the ability of DE-Oiiio to r^over capacity costs 

6 associated with the DENA Assets tiirough the SRT, except under emergency 

7 situations, and disallow DE-Ohio*s return on CWIP in the AAC, 

8 

9 SQIO. DOES THIS CONCLUDE YOUR SUPPLEMENTAL TESTIMONY A T THIS 

10 TIME? 

11 SAIO, Yes, it does. However, 1 reserve the right to incorporate new infonnation that 

12 may subsequently become available. 
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mchr istensen̂ ĝ .co lumbus law, org 
pau i .CO 1 bert@duke-cnergv.com 
rocco.d*ascct>zo(^duke-cncrgy.cQm 
mdortc h(̂ zlkravitz 1 Ic .com 
Thomas.McNamce@puc.state.ah.us 
ricks@ohanct.org 
anita.schafer^i^duke-enerjjy.com 

Scott.Farkas(5jpuc.statc.oh.us 
Jeanne.Kingerv@puc.state.oh.us 

mailto:dbochm@bklIawfinn.com
mailto:sam@rnwncmh.com
mailto:barthrQyer@aol.com
mailto:bert@duke-cnergv.com
mailto:Thomas.McNamce@puc.state.ah.us
mailto:ricks@ohanct.org
mailto:Jeanne.Kingerv@puc.state.oh.us


02849 imu ATTAcmm^ - si 

Ohio Consumers* Counsel 
Rider Rcmattd 

Firs* Set of Interrogatories 
Duke Energy Ohio, Inc. 

Case No. a3-93-EL-ATA, ei aL 
Date Received: April 11,2007 
Response Due: April 13,2007 

R.RI-DE-5 

REQUEST: 

Regarding paragraph 8 ofthe April Stipulation: 

a. What, if anything, would prevent D£-Ohio from overlapping periods of "7 days 
or less," or prevent DE-Ohio from lacking one or more periods of'7 days or less" 
onto a period qf *'7 days or Jess," in order to use former Duke Enft-gy North 
America assets for purptises af the SRT? 

b. What, if anything, would prevent DE-Ohio from using the former Duke Energy 
North America plants in a manner other than described by DE-Ohio Witness 
Whitlock in his testimony an April 10, 2007 (i.e. when he described an unusual 
event twti or three months agu when Vennillion capacity was used to meet 
capacity requirements)? 

c. How many times and far whal periods of time, since January I, 2006. has DE-
Ohio used DENA assets to meet its capacity reserve margin, eilher for the 15 
percent reserve margin or the 4,1 percent requited for MISO Module E? 

d. Mavc any fonner Duke Energy North America plants other than the Vermilli(m 
plant been used in the past to provide capacity in connection with service to DE-
Ohio's standard service offer cuslomers (wheAer compensated far or not)? 

c. If the response to ihe previous ^ub-part of this interrogatory is negative, why has 
no other plant been used for the staled purpose? 

r. How would plants olhcr than the Vermillion plant provide the firm capacily 
needed so that they could be used for DE-Ohio's capacity requirement.';, and whal 
are the costs other than for the capacity itself that would be needed for these 
plants (i.e. other than Vermillion) to be useful to meet DE-Ohio's capacily 
requirements? 
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g. If the "midpoint of broker quotes received" is used for pricing under sub-part "a," 
of paragraph 8, how would standard service offer cuslomers "benefit" (i.e. as 
stated in Company Remand Rider Exhibii 2» page 9, line 16) as compared with 
DE-Ohio making a purchase according to the lowest broker quote? , 

h. How would the "broker quotes" be documented under sub-part '*a," of paragraph 
8 and how would they be audited (if at all)? 

i. "What source(s) would DE-Ohio use to determine the "[a]verage price of 3"* party 
purchases transacted" if the **midpoint of broker quotes received" is used Ibr 
pricing under sub-part "b." of paragraph 8? 

). NVTiat was the average price, by month, that DE-Ohio paid for capacily purchased 
in 2006 and 2007? 

k. Wliat was the highest price, by month, that DE-Ohio paid for capacity purchased 
in 2006 and during what lime i'mme was ihat capacity purchased? 

I. In the response to the previous sub-part of this interrogatory, why did DE-Ohio 
purchase the capacity? 

m. On how many occasions and for what periods of time since January I, 2006 did 
DE-Ohio purchase capacity on a short term basis (seven days or less)? 

n. In response to the previous sub-part of this interrogatory, when where those 
purchases made (i.e. provide dates) and why did DE-Ohio purchase capacity on a 
short term basis (seven days or less)? 

RESPONSE: 

a. Assuming the referenced assets are available, nothing prevents this scenario, 
however unlikely. 

b. Qualified as a Designated Network Resource, whether the capacity is already 
sold, and a lack of assurance of cost recovery from the Commission. 

c. For the delivery period October 25, 2006 at no charge to consumers. 

d. No. 

c. No economic circumstances have arisen. 

f. One way would be to buy firm transmission from a plant that is kicated outside of 
the MISO footprint lo the MISO border, from PJM for example. Tbis would be 
an incremental cost to the cost of capacity. Another way might be to settle the 
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capacity transactions financially, meaning that if a PJM asset were to be utilized, 
DE-Ohio could merely buy capacily from another supplier in MISO to satisfy the 
Module E Requirement, while simultaneously selling capacity to PJM for the 
asset outside ofthe MISO footprint The capacity revenues from PJM and the 
capacity expenses from MISO would then be net against each other in the SRT. 
This option does not have a transmission cosl component bul will be either a 
crcdil or charge for the difference to the SRT. 

g. If the "midpoint of the broker quotes received" methodology were to be 
employed, it would require broker quotes that contain both buy bids and sell 
offers. Consequently, the lowest midpoint between buy bids and sell offers, which 
is below the broker quote for a sell offer could be utilized. 

h. DE-Ohio will maintain the broker quotes as part of its business records and such 
records shall be subject to the SRT audit. 

i. DE-Ohio would use the weighted average of all reported capacity purchases and 
sales transacted conteniporaneously within the seune period. 

j . DE-Ohio has not performed such calculations. 

k. During 2006, August was the highest priced month for which capacily was 
purchased at $168 per MwDay or $7.00 per MwHour. Capacily purchases were 
made for the August U2 and August 3 time frame. 

1. The purchases were made a day or a few days in advance oi'the delivery period to 
comply with MISO Module E requirements due to the unexpected loss of 
generation or an increase in expected load obligations. 

m. Since January I, 2006 DE-Ohio made 11 short-term purchases (seven days or 
less) for the following periods: 
I'or 2006: March 4-6; March 9-10; March 28; April 29-30 (for two separate 
blocks); July 30-31; July 17-21; August 1-2; August 3; August 25-26; October 16-
20. No short-term purchases in 2007. 

n. Generally, the short-term purchases noted in "m" above, were made a day or a 
few days in advance of the delivery period to comply with MISO Module E 
requirements due to the unexpected loss of generation or an increitse in expected 
load obligations. 

WITNESS RESPONSIBLE: N/A 
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CONFIDENTIAL EXCERPT 

FROM THE DUKE ENERGY RIDER REMAND HEARING ON 
TUESDAY. APRIL 10,2007 

---

28 

(Confidential Portion.) 
MR. REILLY: Thank you, your Honor. 

Q. (By Mr. Reilly) Mr. Schwartz, as I 
mentioned before, I put two documents in front of 
you, one is identified as Commission-Ordered Exhibit 
No. 1 and Commission — 

EXAMINER KINGERY: Commission-Ordered 
Remand Exhibit 1. 

Q. Commission-Ordered Remand Exhibit No. 1 
and the other is Commission-Ordered Remand Exhibit 
1 A; do you see those documents? 

A. Yes. 
Q. Okay. I will represent to you that tbe 

IA is the pubUc version of 1, all right? 
A. Yes. 
Q. 1 wonld like to talk from now on about. 

unless I tell you differently, Commission-Ordered 
Remand Exhibit No. 1 which is the ftill confidential 
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version of the document titled Report of the 
Financial and Management/Performance Audit ofthe 
Fuel and Purchased Power Rider of Duke Energy. Do 
you see that document? 

A. Yes. 
Q. Okay. Have you seen that document 

before? 
A. Yes. 
Q. Could you tell me how? 
A. This is a report prepared by my company, 

Energy Ventures Analysis, and Latiin & Associates and 
submitted in response to our assignment with the 
Public Utilities Commission. 

Q. Your assignment with the Public Utilities 
Commission, could you expand on that a little bit? 
Tell me how that came about. 

A. Yes. We are retained under contract with 
the Public Utilities Commission to perfonn an audit. 
both a management/performance audit and a financial 
audit ofthe fuel and purchased power rider for Duke 
Energy - Ohio for the year ended June 30th, 2006. 

Q. Now, we're going to talk a little bit 
about Energy Ventures Analysis, Inc., but I wanted to 
differentiate, I see two associations mentioned on 

30 

the cover page ofthis document. Energy Ventures 
Analysis, Inc., and Larkin & Associates. Do you see 
those two? 

A. Yes. 
Q. Could you tell me who those — you said 

Energy Ventures was your company? 
A. Yes. Tm with Energy Ventures Analysis. 
Q. And who Is I<arkin& Associates? 
A. Larkin & Associates is the financial 

auditor who was retained under a subcontract with 
Energy Ventures Analysis under the contract with the 
Public Utilities Commission. 

Q. Retained by whom? 
A. Retained by Energy Ventures Analysis. We 

subcontracted with Larkin & Associates to perform the 
financial audit. 

Q. And teU me what Energy Ventures Analysis 
is. 

A. We are a consulting firm. We do work for 
the energy industry including especially the electric 
power industry as well as coal, natural gas, and 
transportation industries. We do work on fuel 
procurement advice and planning. We do auditing woric 
both for regulated companies as well as for public 

CONFIDENTIAL 1 (Pages 27 to 30) 

**CONFIDENTIAL TRANSCRIPT** 
ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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1 utility commissions. 
2 Q. How long have you been doing this work? 
3 A. Since 1981. 
4 Q. Energy Ventures Analysis has been doing 
5 this work since 1981, correct? 
6 A. Yes, sir. 
7 Q. I'd like to talk about you for a little 
8 bit. How long have you been doing this work? 
9 A. I was one of the founders of Energy 

10 Ventures Analysis in 1981. 
11 Q. Were you doing this work before 
12 founding — 
13 A. Yes. 
14 Q. -Ventures? 
15 A. Yes. I was with another consulting firm 
16 beginning in 1977. 
17 EXAMINER KINGERY: Excuse me one minute. 
18 I think you have to actually tum the thing upside 

' 19 down and rig^t back here there's a little on/off 
20 switch. Thank you. 
21 Q. So you*ve been doing the work that you've 
22 just described since 1977. 
23 A. Yes, sir. 
24 Q. All right, Mr. Schwartz, would you 

32 

1 describe for us your career history in the energy 
2 area? 
3 A. Yes. I began work at a firm called 
4 Energy and Environmental Analysis in 1977. The 
5 principal nature of the woric were managing projects 
6 for the Department of Energy and the Enviromnental 
7 Protection Agency with regards to analyses of the 
8 energy business, U.S. energy policy, and the impact 
9 of environmental regulations on energy production and 

10 especially electricity production. 
11 I left that fum in 1981 and was one of 
12 the founders of Energy Ventures Analysis, and since 
13 that time most of our work has been for the private 
14 sector energy industry especially with regards to 
15 energy markets analysis, fttel procurement consulting. 
16 both directly for both regulated and unregulated 
17 companies, as well as management auditing for the 
18 companies and for independent regulatory agencies 
19 such as public utility commissions. 
20 Q. You've done auditing for public utility 
21 commissions before. 
22 A. Yes, sir. 
23 Q. For how long have you been doing that? 
24 A. I think our first assignment for a public 
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Utility commission was in 1983 for the Public Utility 
Commission of Ohio, it was a management/performance 
audit of Cincinnati Gas & Electric Company. 

Q. Would you describe for us your 
educational background? 

A. Yes. I have a Bachelor of Science in 
geological engineering. 

Q. And have you done any teaching? 
A. No. I don't do teaching at a school or 

university. I firequently do lectures in fix>nt of 
trade associations. 

Q. And you said — drawing your attention to 
Commission-Ordered Remand Exhibit No. 1> this was 
prepared under your direction and by you? 

A. Yes, sir. 
Q. In response to your contract that was 

ordered by the Commission. 
A. Yes. 

MR. REILLY: Your Honor, with diat we 
would offer Mr. Schwartz for cross-examination. 

EXAMINER KINGERY: Thank you. 
MR. COTBERT: No questions, your Honor. 
EXAMINER KINGERY: Thank you. 
Ms. Hotz. 
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CROSS-EXAMINATION 
By Ms. Hotz: 

Q. Good morning, Mr. Schwartz. 
A. Good morning. 
Q. If I ask you a question that's supposed 

to go to the financial auditor, would you please let 
me know, because it's hard for me to distinguish in 
this exactly which questions go to who? 

A. Yes,ma*am. 
Q. Okay. Thank you. 

EXAMINER KD^GERY: Before you get 
started, Tm not sure whether that one is on or not. 

EXAMINER FARKAS: It's on the back. 
(Discussion held offthe record.) 

Q. How did yoQ come to be employed by the 
Public Utilities Commission of Ohio to be an auditor 
in this case? 

A. We submitted a proposal in response to a 
request for proposals, it was I believe a two-year 
contract, we did the audit last year and dien this is 
the second year ofthe contract. 

Q. Do you have a copy of the RFP with you? 
A. No.IA>n't. 

MS. HOTZ: May I approach the witness. 
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1 please? 
2 EXAMINER KINGERY: You may 
3 MS. HO 1 / : This is a copy ofthe RFP that 
4 was issued by the Commission. I dont want to mark 
5 this as an exhibit or anything. 
6 MR. COLBERT: Your Honor, just for the 
7 record I believe this is aheady an exhibit in the 
8 record fi-om prior questioning of this witness several 
9 years ago in this case. 

10 EXAMINER KINGERY: Thank you. 
11 Q. (By Ms. Hotz) The RFP starts behind the 
12 entry, it's about five pages back. EVA was employed 
13 by this Commission previously as an auditor in 
14 electric fiiel component cases before such cases 
15 ceased; isn't that correct? 
16 A. Yes. 
17 Q. And you just said that you participated 
18 in one of those? 
19 A. More than one. 
20 Q. About how many do you think you 
21 participated in? 
22 A. Approximately ten. 
23 Q. How do you see your responsibility in 
24 this case compared to your responsibility in an EFC 
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1 case? 
2 MR. REILLY: Objection; relevance. 
3 MS. HOTZ: Well, he addresses differences 
4 in his audit report between the EFC ~ 
5 EXAMINER KINGERY: I'll allow die 
6 question. 
7 A. I can't speak fi-om a legal standpoint. 
8 but fiom a professional standpoint we viewed our 
9 responsibility as being similar to those that were at 
10 issue in the electric fuel component cases. 
11 Q. And how did you - what led yon to 
12 believe that they were similar? 
13 A. The terms ofthe request for proposal and 
14 their contract that resulted from it. 
15 Q. In fact, under the RFP issued by the 
16 Commission to solicit an auditor for this case the 
17 RF F made reference to Appendix D and Appendix E to 
18 chapters 4901:1-11 OAC; is that not correct? 
19 A. That's correct 
20 Q. So did you take a different approach in 
21 auditing this case than you would have in auditing an 
22 EFC case? 
23 A. Not that I can think of, no. 
24 Q. Did you see your goals differentiy in 
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this case from auditing an EFC case? 
A. No. 
Q. Did you conduct the audit differentiy 

than you would have in an EFC case? 
A. Yes in one regard, in that some of the 

issues in the audit related to separation of time 
periods with regards to whether or not some of the 
activities took place during a period covered by the 
rider FPP; that would not have been an issue in one 
ofthe prior EFC cases. There would not have been a 
time separation of what was within a regulated period 
and what was not. 

Q. Do you feel that it hampered your audit 
due to this time separation? 

A. I'm not sure what you mean by "hampered." 
It certainly proposed issues that we had to analyze 
and address, but I think we have covered them. 

Q. On page 1-3 of your report you stated 
tiiat one difference between the EFC and the FPP audit 
was that tiie EFC included all costs and tiie FPP was 
intended to simply capture the difference between 
current and baseline costs, correct? 

A. Yes. 
Q. Did you find that relying on the EFC 
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procedures and yet focusing on the difference between 
the current and the baseline costs rather than all 
costs created difficulty? 

A. There were certainly issues diat had to 
be resolved widi regards to understanding what was 
the baseline cost and what subjects were to be 
addressed in both time periods in order to estabUsh 
the difference. When there was a continuing EFC each 
year, fliose type of issues didnt arise. 

Q. What kind of issues are you talking 
about? How did you resolve those issues? 

A. A couple that come to mind are with 
regard to, one was vrith regards to environmental 
costs and what were the costs of reagent utilization, 
or what vras the cosl in flie baseline period, when 
fliere were new reagents and new issues fliat were 
created now that there was no baselme comparison to. 

Another was with regards to the 
allocation of coal contracting resale activities and 
whether they occurred during the period covered by 
die FPP or not and how those costs needed to be 
allocated among those periods. 

Those are at least two issues I can think 
of, there may have been others. 
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1 Q. What are reagents? 
2 A. Reagents are chemicals used in the 
3 process of removing pollutants from emissions from 
4 the power plants. 
5 Q. A second difference that you identified 
6 between the EFC and the FPP was that in the FPP you 
7 considered only the native load, correct? 
8 A. I wouldn't say that we considered only 
9 the native load. I would say that flie FPP only 

10 applies to native load customers. 
11 Q. Okay. But so why did you identify that 
12 as a difference between an EFC and an FPP? 
13 A. Because tiiat affects some ofthe 
14 company's management and accounting practices with 
15 regards to what fiiel and purchased power costs are 
16 incuired for native load customers as opposed to 
17 nonnative load customers. 
18 MS. HOTZ: Will you please read that 
19 answer again? 
20 (Answer read.) 
21 Q. How does it affect the company's 
22 management and contracts? 
23 A. One obvious area that comes to mind is 
24 the management of emission allowances where the 
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1 it different? 
2 A. My recollections of the EFC process, and 
3 those are somewhat older so I'm not sure I can recall 
4 precisely, but my recollections of the EFC process 
5 are that there was one imified cost of fiiel and 
6 purchased power including emission allowances that 
7 was allocated among all groups rather than separated 
8 into the native load portion and the nonnative load 
9 portion, of which the FPP only applied to the native 

10 load customers, and as a result it has created fix>m 
11 both a management audit and maybe even more 
12 importantiy a financial audit the necessity to 
13 account for the costs incurred for those customers 
14 separately. 
15 MR. SMALL: We have lost some of flie 
16 audio portion ofthis. 
17 EXAMINER KINGERY: Let's go off tiie 
18 record for just a minute. 
19 (Discussion held offthe record.) 
20 EXAMINER KINGERY: Let's go back on die 
21 record. 
22 MS. HOTZ: Will you please read flie 
23 answer again? 
24 (Answer read.) 
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1 company has two separate accounting groups and 
2 management decisions for the purchase and sale of 
3 emission allowances needed to cover emissions firom 
4 the coal fired power plants, one for the native load 
5 customers and one for the nonnative load customers, 
6 and tberefore the cost basis and the costs of 
7 emissions are different and are managed separately. 
8 Q. Why are the costs of emission allowances 
9 different for the native load than for the nonnative 

10 load? 
11 A. Because there may be differences in the 
12 allocation of the baseline allowances allocated 
13 between customer groups and then the actual emissions 
14 associated with generation in order to serve those 
15 groups, as well as the timing of purchases of 
16 allowances in order to cover any differences. 
17 Q. So in the FPP how was your focus 
18 different regarding the nonnative load compared to 
19 your focus in the EFC? 
20 A. I dont understand the question. 
21 Q. Well, you said that — previously you 
22 said that yon did consider the nonnative load in the 
23 FPP but you did it differently than you did in the 
24 EFC, and I just wonder how is that different? How is 
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1 Q. During the FPP audit, once costs were 
2 allocated between native load and nonnative load 
3 customers did you follow any of the nonnative load 
4 costs after that allocation occurred? 
5 A. I think my answer is no, but you probably 
6 need to follow up on that question with regards to 
7 the financial auditor, and also that because the 
8 focus ofthe management/performance audit was wifli 
9 regards to first the management decisions and the 

10 incurring ofthe overall costs, that portion was 
11 being audited. After an allocation, no, we would not 
12 have continued to track the costs after allocation to 
13 nonnative load customers. 
14 Q. In the same area of your audit report you 
15 identify the fact that during the transition period 
16 CG&E operated as a deregulated entity and that CG&E's 
17 reentry into regulatory oversight with respect to the 
18 FPP created a host of Issues. What were those issues 
19 as they relate to the allocation of utility assets? 
20 A. ril answer to the best ofmy 
21 recollection. Fd like to just point out, though, 
22 that you are reading fiom the area of our audit 
23 report that is a review of the audit from flie prior 
24 year, and 1 think these issues were thoroughly 
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1 examined in last year's audit report and to the best 
2 of my knowledge many, if not all of them, were 
3 resolved between the Commission and the company with 
4 procpdures that were then applied in this year's 
5 audit report. 
6 But to answer your question, with regards 
7 to those issues that ~ I'm merely bringing fliat out 
8 in order to point out it's more flian a year old so 
9 111 try to remember what those issues were. 

10 One area of issues, for instance, was on 
11 the question ofthe allocation ofthe zero cost 
12 emission allowances granted by EPA to the ownership 
13 base of flie power plants ovmed and/or operated by flie 
14 company and how the calculation ofthe allocation of 
15 the ownership of those assets was to be done among 
16 the di fferent customer classes. 
17 A second issue that was created was a 
18 methodology to allocate the value of existing 
19 contract commitments principally for coal, but 
20 potentially for any fuel supply, between native load 
21 and nonnative load customers. 
22 Those are two tiiat I can recall at the 
23 present time. 
24 Q. Do you believe that your audit was 

• 
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I compromised by these Commissions ~ by these issues? 
2 MR. COLBERT: Objection, your Honor. Now 
3 she's asking whether this year's audit was 
4 compromised by issues that were resolved last year in 
5 a stipulation fliat I believe OCC signed. 
6 EXAMINER KINGERY: If flie stipulation 
7 resolved those issues, then he can say that the 
8 answer would be no. So I'll allow the question. 
9 A. I'm really not sure I understand what you 

10 mean by "compromised." 
11 Q. Were you unable to look at things that 
12 you wanted to look at this year or last year because 
13 of these issues? 
14 A. Yes, we were able to look at what we 
15 wanted to look at. 
16 Q. Okay. 
17 EXAMINER KINGERY: You say you were able 
18 to. 
19 THE WITNESS: Yes, ma'am. 
20 EXAMINER KINGERY: Okay. 
21 Q. You also note in the audit report there 
22 was a host of FPP audit issues tbat related to CG&E's 
23 approach to fuel procurement, correct? 
24 A. Yes. 

0 2 8 5 6 DE-Ohio Remand Rider 

I 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
IS 
19 
20 
21 
22 
23 
24 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

45 

Q. Do you think that the issues relating to 
CG&E's approach to fuel procurement were adequately 
dealt with or do you believe that they compromised 
your ability to do a fair audit? 

A. 1 do not believe they compromised our 
ability to do a feir audit. I betieve that many of 
the issues were dealt with a year ago in the audit in 
the stipulation. There's some issues that we have 
still addressed this year with regards to the 
management approach to fuel procurement. As Vm sure 
you can tell from the audit report, it doesn't mean 
that we agree with everything the company has done in 
their approach, but we have been able to audit it, 
understand it, and comment on it to the best of our 
ability. 

Q. If you believe that CG&E's approach to 
fuel procurement were adequately dealt with so as to 
not compromise your ability to conduct a fair audit. 
why did you identify the issue of CG&E's approach to 
fuel procurement in your introduction? 

A. Again, first of all, you are reading from 
the portion ofthe report that refers to last year's 
audit, not this year's audit. But the fact that 
CG&E's approach to fuel procurement or what this year 
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is called Duke Energy - Ohio's approach to fuel 
procurement is something that would be a subject of 
continuing interest to ourselves or any management 
auditor that would be addressed in every year's 
management audit. 

So I dont think we viewed it as all 
issues having been settied a year ago and fliat fliere 
were any areas that we were not able to continue to 
go into, and we did review them this year. 

Q. On page 1-3 of your report you state that 
CG&E believed that it had the license to evaluate and 
select which approach to use in computing the FPP, 
correct? 

A. Yes. Again, this was a year ago, not 
fliis year. 

Q. Did CG&E offer you any logic or rationale 
behuid its selection and evaluation for the 
approaches it used in computing the FPP? 

A. Yes. 
Q. Did you find that you had trouble 

understanding the logic or rationale behhid CG&E's 
selection and evaluation of the approaches it used 
for tiie FPP? 

A. I don't understand what you mean by 
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I "trouble." 
2 Q. Did you have difficulty understanding why 
3 they used the approach that they used after they 
4 explained to you why they did? 
5 MR. COLBERT: Objection, your Honor. 
6 We're questioning about last year's audit and it 
7 might be helpful if we could move on to this year's. 
8 MS. HOTZ: There's no separation in fliis 
9 audit report between this year's audit and last 

10 year's audit. There's absolutely no separation. 
11 MR. COLBERT: There's an entire section 
12 fliat's titied Initial Audit ofthe Fuel and Purchased 
13 Power Factor which is last year's audit, contains 
14 last year's stipulation, et cetera, that's what she's 
15 asking about. The next section is titled Follow-Up 
16 Audit of Fuel and it starts with what happened this 
17 year. 
18 MS. HOTZ: This is dated October 17tfi, 
19 2006, tiiis was given to us. 
20 EXAMINER KINGERY: We're going to allow 
21 the questions. He did put the information in this 
22 year's audit. 
23 THE WITNESS: I'm sony, is fliere a 
24 question pending? 

48 

1 MS. HOTZ: Yes. 
2 Would you please read it agam? 
3 (Question read.) 
4 A. Perhaps it was not clear from the titles 
5 here in this report wifli regard to the sections, but 
6 Mr. Colbert is correct fliat the section we are 
7 reading from titied Initial Audit ofthe Fuel and 
8 Purchased Power Factor is, in fact, a reference to a 
9 summary of last year's audit which is what we called 

10 flie initial audit wliich was the period ending June 
11 30fli.2005. 
12 And we felt it necessary, in order to 
13 introduce this year's audit, to summarize the issues 
14 that had been deah with in last year's audit and tiie 
15 stipulation that then established the procedures that 
16 we were flien auditing against for flie current audit 
17 and, in frict, so far everyfliing we are discussing was 
18 the summary of what we addressed in flie 2005 audit. 
19 not in flie 2006 audit. 
20 So I may not recall all of flie events of 
21 what we deah with a year ago as I really had not 
22 prepared to address that today, but I will answer 
23 your questions to flie best of my ability. 
24 Q. Okay. 
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A. Tothebestofmyrecollection.no, we 
understood the logic and the basis for the decisions 
that the company made with regards to calculation of 
the FPP and flie various alternatives which fliey 
considered; some of which we agreed with, some of 
which we disagreed vrith. We made recommendations a 
year ago; I dont have all of those recommendations 
in front of rne today. The result of those 
recommendations was tiie stipulation fliat is 
summarized in this section ofthis year's audit 
report. 

Q. On page 1-3 you note that CG&E's 
elections had very significant ratepayer impacts. 
How did you know that CG&E's elections had very 
significant ratepayer impacts? 

A. Because at the time in last year's audit 
we had eiflier prepared ourselves or asked the company 
to prepguB calculations ofthe impact on the FPP vrith 
regards to different altemative definitions of what 
issues should be included and what should not be 
included in the FPP and how the costs should be 
allocated. So at flie time we did an analysis of and 
had an understanding of what the ratepayer impacts 
were. 
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Q. Do you recall the dollar amount? 
A. No. 
Q. Did those elections negatively affect the 

ratepayers or did they positively affect the 
ratepayers? 

A. There were a range of potential 
selections and outcomes, and I would say that the 
ultimate decisions that were agreed to in the 
stipulations were somewhere in flie middle ofthe 
range of potential outcomes of what would be 
favorable or un&vorable to the ratepayer. 

Q. Additionally you stated that CG&E 
continuously modified its approach to many ofthese 
items. Did CG&E provide rationale or justification 
for modifying its approaches? 

A. Yes. 
Q. Were you able to determine that CG&E*s 

modifications were justified? 
A. There was a logic and a rationale; that 

doesnt mean we agreed witii all of those. We 
disagreed with some of fliose and they were resolved 
in flie process ofthe stipulation. 

Q. Do you recall what approaches you did not 
agree with? 
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1 A. Some of them, yes, 1 do. 
2 Q. What were they? 
3 A. One was with regards to the treatment of 
4 nitrogen oxide einission allowances and ammonia 
5 reagent costs for removal of nitrogen oxides. 
6 Another was with regards to the allocation of margins 
7 on resale of fuel contracts. A third was the 
8 baseline allocation ofthe zero cost sulfur dioxide 
9 emission allowances at the power plants among 

10 customer classes. At a minimum fliose were three of 
11 the issues that I recall dealing with that had fairly 
12 significant impacts. 
13 Q. Were you able to calculate the effect of 
14 these modifications on FPP customers? 
15 A. Yes, we were. 
16 Q. Do you recall the general dollar amount? 
17 A. No. 
18 Q. On footnote 3 you stated that during the 
19 fourth quarter a credit was not provided the FPP for 
20 the monetization of a 2005 coal hedge that had been 
21 previously flowed through the FPP, correct? 
22 A. Yes. 
23 Q. Did CG&E provide a reasonable 
24 justification for that change? 
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1 please explain how the sale of the older below-market 
2 contract purchases resulted in higher coal prices? 
3 A. Yes. There were some existing coal 
4 contracts that were long-term contracts where flie 
5 pricing — where they had been signed at a time when 
6 coal prices were lower, and because the coal market 
7 price has increased, those contract prices were 
8 currently below market. That was the definition of 
9 what we meant by "below market contracts," 

10 Had fliose coals under those contracts 
11 been delivered to the power plants and bumed in 
12 those power plants, the cost of coal would have been 
13 less at those power plants than the cost of replacing 
14 those coals with market price purchases. Sothe 
15 delivered cost as reported by Duke Energy - Ohio in 
16 this case measured on the Federal Energy Regulatory 
17 Conunission form 423 was higher because those lower 
18 priced contracts had been resolved in the marketplace 
19 and replaced by higher cost purchases at inarket 
20 prices. 
21 To the extent that the value - the 
22 proceeds of the resale of that coal were credited to 
23 the FPP in this process, that would mitigate either 
24 wholly or in part that increased cost. 
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1 A. I dont recall. I think you need to 
2 address that question to the fmancial auditor. 
3 Q. Okay. Thanks. 
4 On page 1-6 you state that DE-Ohio has 
5 new senior management of the fuel procurement 
6 function and state that this person has limited 
7 experience in the fuel area. From your experience is 
8 it unusual for a new senior manager of the fuel 
9 procurement function to have limited experience in 

10 the fuel area? 
11 A. It's difficult to generalize from my 
12 experience. I would say it's not unusual, no, but 
13 it's certairfly, you know, less than 50 percent of the 
14 time if that's what you mean by "unusual." But it's 
15 not rare. 
16 Q. Do you think that this could be a 
17 problem? 
18 A . I think based on our review addressing 
19 the issues in this case, no, we did not consider it 
20 to be a problem. 
21 Q. You stated on page 1-6 that tbe recorded 
22 delivered coal prices are higher than they would have 
23 been if large quantities of older below market 
24 contract purchases had not been resold. Can you 
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1 Q. Who benefited from the sale of the older, 
2 below-market contract purchases? 
3 A. It d^>ended on the contract and the 
4 timing ofthe contract with regards to the 
5 stipulation, and the timing ofthe resale ofthe 
6 coal; that was an issue that was addressed ui the 
7 stipulation last year. 
8 To the extent the resale took place prior 
9 to the beginning ofthe FPP period, that is prior to 

10 January 1st, 2005, the company would have benefited 
11 fixim the resale of that coal based on the terms of 
12 the stipulation. Ifthe resale took place afier 
13 January 1st, 2005, the proceeds fiom the resale 
14 would be credited to the FPP and the FPP ratepayers 
15 would benefit. 
16 Q. Yon state on page 1-6 under item 4 that 
17 DE-Ohio considers itself to be unregulated because 
18 native load customers are not obligated to purchase 
19 power from DE-Ohio; is that correct? 
20 A. Yes. 
21 Q. How did DE-Ohio's perception of itself as 
22 unregulated affect your ability to conduct this 
23 audit? 
24 A. I wouldnt say it affected our abili^ to 
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1 conduct the audit in any meaningful way. 
2 Q. Why did you bring it up in the audit 
3 report? 
4 A. Because if affects DE-Ohio's management 
5 decisions with regards to fuel procurement. 
6 Q. How does it affect their management 
7 decisions? 
8 A. Because to the ~ DE-Ohio did not 
9 consider any sales to native load customers to be 

10 firm for a duration beyond December 31st, 2008, 
11 and, therefore, was reluctant to or avoided entering 
12 into any fuel contracts that would extend past that 
13 date with fixed prices. As opposed to its behavior 
14 with regards to nonnative load customers where tiiey 
15 had contracts extending beyond that date, they 
16 would — DE-Ohio's practice was to attempt to match 
17 the term ofthe fiiel contract, and when I use "fiiel" 
18 I'm including things such as emission allowances, 
19 vrith the terms of the power sale commitment. 
20 Q. On page 1-6 you stated that the regulated 
21 part of Duke — 
22 EXAMINER KINGERY: Go off tiie record 
23 (Off flie record.) 
24 EXAMINER KINGERY: We are back on tiie 
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1 (Answer read.) 
2 Q. You said something about these purchases 
3 for the regulated parts are hedged for firm prices 
4 over a period of time; is that correct? Did I 
5 understand that? 
6 A. Yes. 
7 Q. Olcay. How is that different than active 
8 management? 
9 A. The difference is that the active 

10 management is really doing two things. The objective 
11 of active management is to match to the best extent 
12 possible the commitment to sell power with flie 
13 commitment to supply power eiflier by generation or 
14 purchased power, and supply the inputs necessary to 
15 generate power, meaning especially the fuel supply 
16 and einission allovrances associated with that 
17 generation, as precisely as possible, and continue to 
18 reevaluate that position on a daily basis and, based 
19 upon the reevaluation, eitiier buying or selling 
20 additional commitments for fuel or purchased power or 
21 emission allowances so Ihat there is a daily 
22 balancing of commitments to sell power with 
23 commitments to supply power. Md the cost difference 
24 between the two is hedged. 
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1 record. 
2 Q. On page 1-6 you stated that the regulated 
3 part of Duke does not employ active management of its 
4 coal emission allowances and energy supply. Why do 
5 you think the regulated parts of Duke do not employ 
6 active management of its coal einission allowances and 
7 energy supply? 
8 A. To the best of my understanding, and 
9 obviously I did not perform an audit of tiie regulated 
10 part of Duke so my comments are limited by my 
11 knowledge, the regulated entities of Duke have 
12 customers who will continue to purchase electricity 
13 for some indefinite period in the fiiture and are not 
14 constrained by a particular time firame in which to 
15 match their sales and their generation and, 
16 therefore, their fuel supply for generation and as a 
17 result, to the best of my knowledge, employ a 
18 portfolio method of fuel procurement which means that 
19 some of their fuel purchases are hedged or purchased 
20 at firm prices for varying periods into the future, 
21 not necessarily matched against their best estimate 
22 load forecast at any given point in time. 
23 MS. HOTZ: Could you read that answer 
24 back, please? 
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1 In a portfoUo management system there is 
2 not really a matching precisely ofthe costs to 
3 supply generation with the future demand for 
4 electricity from aU ratepayer classes because that 
5 demand continues for an indefinite period and is not 
6 precisely known. 
7 Rather, the fuel supply and emission 
8 allowance supply or purchased power supply is 
9 purchased on a series of contracts with varying 

10 lengths of commitments and varying terms and 
11 conditions and some portion is left unhedged at any 
12 given point in time. 
13 And a second difference is that under 
14 that system the portfolio is not continually 
15 readjusted on a daily basis, which may be the active 
16 part of the active management system, to consistentiy 
17 tme up the supply and demand for electricity. 
18 Q. Because of the differences that you 
19 identified in the FPP and the EFC audits do you 
20 believe that EVA was able to conduct an audit that 
21 was adequate to detennine whether DEO Ohio purchased 
22 fuel and purchased power for Ohio customers that did 
23 not hurt the Ohio customers? 
24 A. I'm not sure what you mean by "hurt," but 

8 (Pages 55 to 58) 

**CONFIDENTIAL TRANSCRIPT** 
ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



02860 
I < /..",>*.vU DE-Ohio Remand Rider 

59 

1 with that qualification 1 believe we were able to 
2 conduct an audit adequately and fiilly with regards to 
3 the extent of our normal practices and procedures. 
4 Q. On page 1-6 you state that DE-Ohio 
5 employs active management of its coal emission 
6 allowance and energy supply, correct? 
7 A. Yes. 
8 Q. Do you believe that EVA can adequately 
9 audit D£-Ohio*s purchased fuel and purchased power 

10 practices as long as it actively manages its coal 
11 emission allowance and energy supply? 
12 A. There are some difficulties created by 
13 the frequency and number of transactions entered into 
14 in an active management system and as a result our 
15 approach, which I believe follows standard audit 
16 procedures, was really to select examples of 
17 transactions in order to audit specific samples 
18 rather than every transaction because the number and 
19 nature of the transactions would have been too 
20 extensive. 
21 With that qualification I believe we are 
22 able to adequately audit the transactions in 
23 accordance with standard auditing procedures. 
24 Q. How were the samples selected that yon 
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1 purchases or oil purchases, no, in fliose cases 
2 frequenfly we just look at individual samples. 
3 Q. So what percentage of the actual 
4 transactions in those cases do you think you sample? 
5 A. I'm not sure I can quote a percentage for 
6 you. I think it varies. But depending upon the 
7 circumstances it could be anywhere from 10 percent to 
8 half of the transactions, as well as a conplete 
9 summary on a monthly basis of the fmancial in:q)acts 

10 of the transactions. 
11 Q. In the case of active management, when 
12 you would do an audit of that kind, what percentage 
13 of the transactions do you think you would sample in 
14 such an audit? 
15 A. I am not sure I can give you a precise 
16 answer, but it would probably be in the range of 10 
17 to 20 percent of the transactions, probably no more 
IS flian tiiat. 
19 Q. You define "management" on page — 
20 "active management*' on page 1-6 as using transactable 
21 forward markets. What do you mean by "transactable 
22 forward markets"? 
23 A. I mean a madcet in which a company can 
24 purchase or sell a product at ciurent prices for 
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1 relied upon? 
2 : A. They were done in a random basis and ~ 
3 again, some ofthis will need to be directed to the 
4 financial auditor as well ~ looking at both 
5 individual transactions and then monthly average 
6 calculations of costs associated both for the 
7 purchase and sale of fiiel as well as the purchase and 
8 sale of enussion allowances on a regular basis. 
9 Q. When you are auditing a company that does 

10 not use active management, do you test samples also? 
11 MR. COLBERT: Objection, your Honor. We 
12 havent established that he has audited companies 
13 wifliout active management. 
14 Q. Have you ever audited a company without 
15 active — that does not use active management? 
16 A. Yes, ma'am. 
17 Q. When you do so, do you have to sample 
18 transactions in order to audit? 
19 A. Typically with regards to the coal 
20 transactions, tiiey are large enough and less frequent 
21 enough that we are able lo review all of the 
22 transactions and supporting documentation. 
23 With regards to some of the other fiiel 
24 procurement decisions, especially natural gas 
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1 future delivery in a transactable, meaning that it is 
2 a market where there's sufficient buyers and sellers 
3 where the availability of that product, in this case 
4 coal or power or allowances, is such that a party can 
5 participate either by buying or selling in that 
6 market and be able to purchase or sell the quantity 
7 that they need on a regular basis at a price fliat is 
8 defined in a market and not unduly infiuenced by the 
9 size of their transactions. 

10 MS. HOTZ: Could you read fliat answer 
11 again, please? 
12 (Answer read.) 
13 Q. On page 1-7 you list the four conditions 
14 under which margins for fuel transactions are flowed 
15 through the FPP. Do you think those four conditions 
16 are reasonable? 
17 A. These four conditions were established in 
18 conformance with the stipulated agreement that was 
19 entered into in last year's audit, and except for the 
20 language in the parenthesis in item B, which the 
21 company has later taken out of its procedures, we 
22 found those provisions to be in accordance with the 
23 previous stipulation. 
24 Q. Do you have an opinion as to whether or 
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1 not those conditions are reasonable? 
2 MR. COLBERT: Objection; asked and 
3 answered. 
4 MS. HOTZ: He didnt answer the question. 
5 EXAMINER KINGERY: I will allow flie 
6 question. 
7 A. Yes. 
8 Q. Do you think that DE-Ohio might be 
9 unfairly able to retain margins for fuel transactions 

10 for its shareholders at the expense of customers who 
11 pay for the original fuel purchases? 
12 MR. COLBERT: Objection; assumes facts 
13 not in evidence about who paid for what. 
14 MS. HOTZ: Well, flie resold coal directiy 
15 addresses that very circumstance. 
16 EXAMINER KINGERY: You can clarify tiie 
17 question. 
18 Q. On page 1-7 you discuss how the 
19 calculation ofthe margin on the resale of contract 
20 coal — what is the reason you included this 
21 discussion? 
22 A. I included this discussion because the 
23 resale of coal was a significant issue both in last 
24 year's audit and in this year's audit in dollar 
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1 and readers ofthis report the inq âct ofthe margin 
2 on the resale of preexisting commitments and whether 
3 or not ~ on the costs incurred in the FPP and the 
4 impact of whether or not that margin was credited to 
5 the FPP account or not. 
6 Q. On page 1-7 you state tbat DE-Ohio did 
7 not pass through over 35 million in margins generated 
8 from the resale of coal covered by par^^aph D of the 
9 stipulation. Do you mean that DE-Ohio did not pass 

10 through over 35 million in margins because of 
11 paragraph D of the stipulation? 
12 A. I'm not sure I would quite agree with the 
13 word "because." Maybe I could substitute "in 
14 accordance with paragraph D of flie stipulation"; that 
15 is correct 
16 Q. Okay. Do you believe that the resale of 
17 contract coal combined with DE-Ohio*s method of 
18 calculating the margin on the resale of contract coal 
19 that goes to the FPP is a means whereby DE-Ohio 
20 may — whereby DE-Ohio shareholders can benefit from 
21 the long-term contracts at the cost ofthe FPP 
22 customers? 
23 A. To a certain extent, yes, with maybe some 
24 additional modifiers in your sentence. That is, to 
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1 amounts and the treatment and allocation of those 
2 margins between the FPP and non-FPP accounts, we 
3 thought that that was a significant issue and 
4 something that was worthy of identifying and bringing 
5 to the attention of flie Commission and intervenors. 
6 Q. You give an example of the calculation of 
7 the margin, and you talk about — in that example you 
8 identify the original cost of coal as $40 per ton, 
9 and then you talk about — in that example you talk 

10 about how the FPP customers have to purchase it for 
11 $46 per ton. Does that mean that under that example 
12 the FPP customers would pay $6 more per ton than they 
13 would have if the coal had not been resold? 
14 A. Yes, but it depends on the allocation of 
15 the $10 margin. If the $10 margin was allocated to 
16 the FPP customer as a cost of coal, then the FPP 
17 customer on a net basis would wind up paying $4 less. 
18 If the profit or the margin on the sale was not 
19 allocated to flie FPP customer, then the FPP customer 
20 pays $6 more. Again, this is a hypothetical example 
21 used to illustrate how this works. 
22 Q. So what was the reason that you had that 
23 example in there? 
24 A. In order to clarify for the Commission 

1 the extent these contracts were preexisting contracts 
2 which were resold prior to January 1st, 2005, that 
3 would generally be correct. I think the con^any 
4 might take issue of the terminology "at the expense 
5 ofthe FPP customers," but it is tme that the net 
6 effect of those decisions would be to shift money 
7 that otherwise would have been credited as a lower 
8 cost of coal purchased to the FPP customers had the 
9 coal been delivered and not resold. 

10 Q. On page 1-8 you state that DE-Ohio 
11 flattens its coal position on a daily basis, correct? 
12 A. Yes, ma'am. 
13 Q. What does that mean? 
14 A. That means, as I previously described, 
15 the goal of active management, meaning that on a 
16 daily basis DE-Ohio evaluates its need for coal over 
17 the remaining term of flie RSP period based on its 
18 demand for electricity, its existing commitments to 
19 purchase coal, allowances, and purchased power, and 
20 the most economical way to supply its projected 
21 demand for electricity over ihat period to firm 
22 customers, and then either purchases or sells coal, 
23 allowances, and power in order to make the supply of 
24 electricity equal to the projected demand. That's 
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1 what is termed as flattening the position. 
2 Q. If DE-Ohio decides that its coal position 
3 is long on a day and it must sell coal, how does it 
4 decide the price for the coal it is selling? 
5 A. The price for the coal that it is selling 
6 on a daily basis is the market price for that coal at 
7 that point in time. The cost ofthe coal that it is 
8 selling is the cost ofthe existing commitments to 
9 purchase the coal. 

10 MS. HOTZ: Would you read tiiat again, 
11 please? 
12 (Answer read.) 
13 Q. Is that existing commitments to purchase 
14 the coal? 
15 A. (Witness nods head.) 
16 Q. When DE-Ohio sells coal in its active 
17 management, does it account for the original cost of 
18 the coal it sells that day? 
19 A. Yes. 
20 Q. How does DE-Ohio decide which coal or at 
21 which original cost it will sell that day? 
22 A. The original cost is based upon the coal 
23 that is committed by generating station by coal type. 
24 The daily transactions are typically short-term in 
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1 management by DE-Obio to determine if DE-Ohio 
2 consistently followed the same methodology or used 
3 different methodologies from day to day in flattening 
4 its coal position? 
5 A. Yes. 
6 Q. So did you find that they consistentfy 
7 foUowed the same methodology? 
8 A. Yes, we did. 
9 Q. On page 1-8 you state that EVA told 

10 DE-Ohio that it should be prepared to provide an 
11 audit trail and demonstrate that its approach yields 
12 a lower FPP cost. When did EVA tell DE-Ohio tiiat? 
13 A. In the prior year audit report 
14 recommendations. 
15 Q. And what was DE-Ohio*s response? 
16 A. The best of my recollection in the prior 
17 year was that DE-Ohio had agreed with that and would 
18 be prepared to provide that type of documentation in 
19 this year's audit. 
20 Q. Did DE-Ohio provide that type of 
21 documentation in thh audit? 
22 A. No, we did not feel that tiie 
23 documentation provided was adequate to address that 
24 issue in our initial audit, and we tried to work with 
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1 nature, what has been, you know, sometimes used as an 
2 acronym the NYMEX coal contracts, and to fhe best of 
3 my understanding the NYMEX transactions are based 
4 upon the average cost ofthe existing transactions. 
5 The long-term contracts, when resold, 
6 those are not usually done on a daily active 
7 management basis for purposes of flattening a 
8 position, but rather are resold based upon an 
9 analysis of the value of those contracts in the 

10 marketplace compared to the cost of replacing that 
11 coal. And they tend to be longer term transactions 
12 done on a less fi:equent basis where the coal to be 
13 resold is identified wdth a particular coal contract. 
14 Q. So do they ever use ~ are you saying 
15 that they never use long-term contracts to flatten 
16 their position? 
17 A. Not on a daily basis, no. But the 
18 long-term contracts are part of their fuel supply in 
19 the evaluation of whether or not they have a flat 
20 position. And in looking at future demand for power, 
21 yes, long-term contracts are part of what they use to 
22 flatten their long-term position, but that woitid not 
23 be considered to be a daily active management. 
24 Q. Were you able to audit the active 
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1 DE-Ohio over the course of the audit to obtain 
2 additional documentation in order to analyze that. 
3 Q. So you were never able to really make a 
4 decision. 
5 A. We dont believe that the dociunentation 
6 provided was such to demonstrate that the approach 
7 was a lower cost approach, no. That doesnt mean we 
8 have reached a conclusion that it is not a lower cost 
9 approach. 

10 Q. How could Duke demonstrate that its 
11 approach yields a lower FPP cost? 
12 A. By a look-back analysis comparison of the 
13 impact ofa daily active management approach relative 
14 to not entering into a daily transaction and 
15 reevaluating its portfolio on a longer term periodic 
16 basis accounting for all ofthe costs of active 
17 management as well as the differences in cost of 
18 fuel, allowances, and purchased power. 
19 Q. Besides the lack of an audit trail and 
20 the lack of documentation that active management is 
21 an economical way to manage its fuel emission 
22 allowances and purchased power suppfy, what other 
23 reasons is tbe approach problematical? And I 
24 developed that question from page 1-8, paragraph 8. 
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1 A . I don't have a specific list of reasons 
2 to give you. I think some ofthe issues we were 
3 thinking of in writing that statement were the extent 
4 of the costs necessary to manage the procurement in 
5 this fashion and whether they were really being 
6 included and taken into account in the total 
7 evaluation ofthe economics. 
8 Q. Do you believe that the forecast of 
9 future coal prices should be a determinative factor 

10 in coal purchasii^ and sale decisions? 
11 A. I believe it is a significant factor that 
12 should be evaluated and considered in flie 
13 decision-making process. 
14 Q. Why? 
15 A. Because the fuel markets, like all 
16 markets, fluctuate in terms of pricing and 
17 availability of supply and demand, and I believe that 
18 the company by being a regular participant in the 
19 markets and analyzing the changes in supply and 
20 demand for the product can do a better job of 
21 entering into its contracting decisions at times more 
22 favorable to the company than times less favorable to 
23 the company. 
24 Q. Did Duke indicate that they were 
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1 that was a process of negotiation between Duke and 
2 the Commission as well as any intervenors which were 
3 part ofthe stipulation. The way you phrased the 
4 question would have made it sound as though that 
5 delay was all of Duke's own volition, and f never 
6 said that, nor do I believe that. 
7 Q. Okay. Under the stipulation Duke is 
8 permitted to buy DENA assets and recover tbe cost 
9 from native load customers under certain 

10 circumstances. Do you believe that the market is 
11 liquid enough at this time to assure that the cost it 
12 pays for DENA generation is at market or not? 
13 A. I'm not certain. It's not an issue that 
14 I've evaluated. I also have not seen the stipulation 
15 with regards to that provision for a very long period 
16 of time. There are provisions in there with regards 
17 to a detemiination ofthe market price, and I havent 
18 tried to conduct an analysis of the market to 
19 determine an answer to your question of whether or 
20 not it would provide sufficient Uquidify that the 
21 method outiined in the stipulation will be adequate 
22 to measure the market price properly. 
23 Q. Do you believe tbat Duke provides 
24 sufficient audit trails for a future auditor to be 
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1 unwilling to take into consideration the forecasted 
2 future coal prices? 
3 A. I'm not sure about the word "unwilling." 
4 But certainly Duke Energy's policy with regards to 
5 purchasing coal as well as allowances and purchased 
6 power was to make decisions to, as they cdl flatten 
7 the position, that is balance their supply and 
8 demand, at a regular ~ on a regular basis, that is 
9 daily, independent ofany consideration of 

10 expectations of changes in the market prices for any 
11 of those products. 
12 Q. On page 1-8 yon state that Duke's delay 
13 in resolving the allocation of zero cost emission 
14 allowances between native and nonnative loads led to 
15 Dnke not managing the emission allowance position for 
16 2006 per its own protocol. Do you believe that 
17 Duke*$ failure to manage emission allowances per its 
18 own protocol was unreasonable? 
19 A. No, and I'd like to state fliat your 
20 predicate to yom: question is not accurate and ifs 
21 not what was said in this report. We did not make 
22 the statement that Duke delayed in the allocation, 
23 but rather based on my knowledge ofthe events that 
24 happened the delay in the allocation was something 
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1 assured that DENA generation was purchased at market 
2 or not? 
3 A. I do not believe that the existing 
4 procedures and documentation would have been adequate 
5 to do that had DENA assets been purchased during the 
6 prior audit period. Itn not sure what the future 
7 documentation will be under the terms ofthe 
8 stipulation, how it will be prepared, so I really 
9 cant address what will be done in the future. 
10 Q. What kinds of dociinwntation do you think 
11 that Duke should l>e required to provide to ensure 
12 that any DENA generation purchase was at market? 
13 MR. COLBERT: Objection, your Honor. 
14 This is now the third question where she's 
15 characterized it as the purchase ofthe DENA asset 
16 generation and, of course, DE-Ohio owns that 
17 generation and did not purchase fiom itself, and 
18 she's inaccurately describing the contents ofthe 
19 stipulation. 
20 EXAMINER KINGERY: Could you rephrase the 
21 question, please? 
22 Q. What kinds ofdocumentation do you think 
23 that Duke should be required to provide to ensure 
24 tbat any DENA generation purchase pursuant to the 
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1 stipulation was at a market price? 
2 MR. COLBERT: Objection; same objection, 
3 your Honor. 
4 MS. HOTZ: I can't hear you. I cant 
5 hear what your objection is. 
6 MR. COLBERT: Same objection. 
7 MS. HOTZ: What vras your objection? 
8 MR. COLBERT: You're mischaracterizing it 
9 as a purchase. DE-Ohio owns all of tiie generation ta 
10 which you are referring, and it cant purchase fi^om 
11 itself. That also mischaracterizes flie stipulation 
12 as if s been written and filed. 
13 Q. (By Ms. Hotz) Under the stipulation there 
14 is a provision that states: The parties agree that 
15 DE-Ohio may recover short-term capacify purchases 
16 from its generating assets formerly owned by Duke 
17 Energy North America through the SRT. DE-Ohio and 
18 Staff shaU agree on a pricing methodology prior to 
19 D£-Ohio*s purchase of such capacify. Such purchases 
20 shaU be acquired at a market price. And then it 
21 goes on to discuss particular ways that the market 
22 price would be determined. 
23 What I'm asking you is what kinds of 
24 documentation do you think that Duke should be 
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1 emergency generation from at least three suppliers? 
2 A, Six bids firom three suppliers? 
3 Q. Yes. 
4 A I dont know. 
5 Q. Dnke hasstipnlated to passing back to 
6 FPP customersff| | | | | | |^ |as the total amonnt of 
7 benefit that FPP customers may receive for flie marg 
8 Duke gets from the coal received fi^^^^^Hjjj^Bp 
9 discount and then resold. Do you think there is a ~ 

10 way to determine if this is fair? 
11 A. "Fair" is a very difficult word, I try 
12 not to let my children use it because ifs somefliing 
13 fliat always causes arguments. I'm not sure Pm 
14 equipped to prt^ound with regards to what is &ir. 
15 There is an economic analysis supporting 
16 the calculation of that amount that I believe is 
17 attached to the stipulation that shows the 
IS methodology. There is a logic there thafs not 
19 necessarily the logic whicb I would have recommended 
20 or did recommend in this audit report Faimess is 
21 somefliing maybe that the hearing examiner will have 
22 to opine on. 
23 Q. Okay, What is tiie effect of the 
24 recurring overstatement of coal inventory at the 
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1 required to provide to ensure that the DENA purchase 
2 or the DENA purchase recovery amount is at market 
3 price? 
4 A. I havent previously considered this so 
5 Pm not prepared to give you a comprehensive answ^ 
6 to your question, but typically the type of 
7 documentation we would expect to see would be a 
8 solicitation of offerings fi'om other parties with a 
9 written summary of those — that solicitation and 

10 including the terms ofthe solicitation — the offers 
11 that were made, the availability of offers fixnn other 
12 parties, the pricing, as well as a summaiy of 
13 available evidence of public market prices such as 
14 what might be represented in trade publications or 
15 broker quotations. 
16 And then a written summary and economic 
17 analysis of what the appropriate maricet price was 
18 based upon that information with some type of 
19 decision memoranda that was approved, then, by 
20 management as to how the transaction was priced and 
21 consummated and the logic why this was flie most 
22 economic source of generation for flie customer. 
23 Q. Do you think that the generation market 
24 is liquid enough for Duke to obtain six bids for 
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1 Zimmer station? 
2 A. The effect is that there is a net 
3 increase in the cost of fuel for the Zimmer plant, 
4 that would be the net financial effect. Our concern 
5 was that normally variations in actual inventory fix>m 
6 calculated inventory should be random in nature, that 
7 is sometimes being increases and sometimes decreases, 
8 and a persistent reduction in the inventory levels 
9 might be a sign of problems with regards to weighing 

10 or sampling accuracy rather than a random variation. 
11 Q. How would D£-Ohio*s presentation of 
12 several alternate sensitivity analyses of key 
13 variables, Le., emission allowance prices, market 
14 coal prices, in its transaction review and approval 
15 process benefit the FPP customers, and I took that 
16 from page 1-10, No. 5? 
17 A. It would provide both the company and 
18 then an auditor greater understanding of the 
19 potential for alternate outcomes of a long-term 
20 commitment decisioiL Right now the principal way of 
21 measuring the decision to enter into a long-term 
22 contract commitment is to measure it against current 
23 forward market prices for both coal and emission 
24 allowances and power at the time the transaction's 
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1 entered into, and what we were recommending was a 
2 presentation ofthe alternate impacts of different 
3 price forecasts and whether or not the transaction, 
4 you know, what the risk was ofthe transaction 
5 continuing to be economic under different alternate 
6 projected markets. 
7 Q. On page 2-11 you note that Duke views 
8 each coal procurement as a hedge and transacts 
9 substantially more coal than it actually requires for 

10 its own generation. This means at different times a 
11 great deal of time buying and selling coal. In what 
12 way would these transactions Increase costs? 
13 A. I'm not quite sure I understand your 
14 question. What did you mean, in what way would it 
15 increase costs? 
16 Q. With aU these transactions what item, 
17 what activities would they be — would Duke be 
18 involved in that would increase costs? 
19 A. Do you mean costs other than the cost of 
20 fiiel itself? 
21 Q. Yes. Yes. 
22 A. Oh. One component would be margins paid 
23 to brokerage firms is part of flie purchase and sale 
24 for helping to arrange the transaction. A second 
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1 to do to evaluate the NYMEX coal leg? 
2 A. We had to obtain fi^m the coirqiany a 
3 summary ofthe gains and losses on its NYMEX 
4 transactions on a monthly basis, which is presented 
5 there in Exhibit 2-16, presumably thafs ofthe 
6 confidential version ofthe report, and it included 
7 botii the financial transactions as well as the 
8 physical transactions through what is known as'' 
9 portfolio optimization. 

10 Q. What other parts ofthe process would EVA 
11 need to evaluate to detennine the full effect of 
12 active management on native load customers? 
13 A. We would need to consider on a similar 
14 basis the market prices for electricify at that point 
15 in time and any transactions to sell or purchase 
16 power as well as the market prices for enussion 
17 allowances and transactions to sell or purchase 
18 allowances that were matched to tbe decisions to buy 
19 or sell coal at that point in time. 
20 Q. Why did EVA not evaluate those parts of 
21 the process? 
22 A. Ifs a complex process with a number of 
23 components to it and we — just in the process of 
24 asking for information and receiving infonnation the 
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1 component would be the staffing cost required. And a 
2 third component would be what is generally known as 
3 the backroom support, that is accounting and computer 
4 support and monitoring and accounting for the 
5 transactions. Because the volume of transactions is 
6 larger, the cost to do that would be higher. 
7 Q. Were you able to calculate the increased 
8 costs associated with all these transactions? 
9 A. No, we did not make an effort to 

10 calculate those costs. 
11 Q. Do you know if any of these transactions 
12 are between DE-Ohio and its affiliates? 
13 A. I believe the answer is yes, we know, and 
14 that fliere were no transactions with their 
15 affiliates, that is in these affiliates I'm referring 
16 to coal, emission allowances, and purchased power. 
17 Q. So there were no purchased power 
18 transactions between DE-Ohio and its affiliates. 
19 A. Thafs correct. 
20 Q. Okay. On page 2-14 you state that in 
21 evaluating just the NYMEX coal leg ofthe active 
22 management process EVA believes that the cost of coal 
23 for native customers was increased through daily 
24 flattening of its coal position. What did EVA have 
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1 company did not get to a point where we had asked for 
2 and gotten all of that infonnation to try to pull 
3 that analysis together. 
4 The company does this on a daily basis 
5 based upon a large computerized model that yields an 
6 optimization decision of buying or selling individual 
7 products, and that each individual decision is 
8 economic at the time it's executed based upon the 
9 market prices input into that decision model. 

10 The net effect of that over time may not 
11 tum out to be economic if supply or demand for power 
12 changes or market prices for power, or market prices 
13 for coal, or market prices for allowances change, and 
14 we were attempting to analyze on a look-back basis 
15 whether the net effect was a gain or loss for the 
16 FPP. 
17 Q. Were you able to analyze the model that 
18 was used? 
19 A. Not in any great level of detail. We 
20 received significant verbal explanations of the 
21 process involved and the inputs and the result, but 
22 no, we didnt perform an analysis ofthe model 
23 itself, nor would I consider ourselves to be capable 
24 of doing that analysis. 
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1 Q. Who would be? 
2 A. There are conqianies that specialize in 
3 preparing - in developing linear optimization models 
4 that I think would be certeinly more capable of 
5 looking at something like fliat than we would be. 
6 Q. On page 2-15 you stated that the 
7 originators at Duke were rewarded through bonuses for 
8 their coal trading activities. Who are originators? 
9 A. Originators are company enqiloyees who 

10 have the responsibilify for purchasing coal for fuel 
11 supply as weU as reselling it. 
12 Q. So they arrange for the buying and the 
13 selling -
14 A. Thafs correct. 
15 Q. - i s that what they do? 
16 A. They're company employees that if you 
17 used more traditional terms mig^t be called fiiel 
18 procurement agents ~ 
19 Q. Okay. 
20 A. - for flie conq)any. 
21 EXAMINER KINGERY: Excuse me, Ms. Hotz, 
22 how much longer do you have, do you estimate? 
23 MS. HOTZ: Pve got a vrays to go. 
24 EXAMINER KINGERY: Then why dont we take 
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record. 

Tuesday Afternoon Session, 
April 10,2007. 

EXAMESHER KINGERY: Lefs go back on flie 

SETH SCHWARTZ 
previously duly sworn, as prescribed by law, was 
examined and testified further as follows: 

CROSS-EXAMINATION (Continued) 
By Ms. Hotz: 

Q. On page 2-15 you state that EVA was not 
provided the TARs to renew the initial audit What 
are TARs? 

A. Thafs a transaction report Ifs a 
summary ofthe proposed transaction and the economic 
analysis and the decision making which was prepared 
by the conq>any for any long-term contract 
transaction. 

Q. Why was EVA not provided the TARs to 
review? 

A. It was in the prior audit period. They 
had taken bids for new contracts but had not yet 
consummated them, and my recollection today is that 
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a lunch break. Ifs 12:20 now; 1:30. 
(Thereupon, at 12:20 p.m. a lunch recess 

was taken until 1:30 p.m.) 

1 the company had taken the position in last year's 
2 audit that since the transactions were not completed 
3 during last year's audit it wasnt aq^propriate for us 
4 to review them at that point in time and that they » 
5 the review was deferred to this year's audit for flie 
6 review. 
7 Q. So you received the TARs in this year's 
8 review? 
9 A. Yes. 

10 Q. On page 2-18 you appearjo be somewhat 
critical of th^^| | | | | | | | |MlHM|fl^ |Egreement , 

12 correct? ^ ^ ^ ^ ^ ^ 
13 A. I have to state fliat the copy of the 
14 report 1 am looking at here on the stand does not 
15 have page 2-18 in it Ifs out of order. 
16 EXAMINER KINGERY: Neitfier do ours as a 
17 matter of fact. 
18 A. The — our criticisms are related to the 
19 coiapsny not wanting to enter into fixed pricing 
20 provisions that extended beyond the end of 2008 which 
21 had been originally offered by the supplier which we 
22 thougjit would have been in the companys benefit I 
23 think, again, the conq^an/s position was that they 
24 were constrained by the expiration of the RSP period 
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and not wanting to make any firm commitments beyond 
that because of the uncertainty of future power sales 
past that period. 

Q. Did Duke^explain to yon the purpose of 
entering into t h | i m | | | | | | H | ^ e e m e n t ? 

A Yes. The purpose offer ing into the 
i m m p l g r e e m e n t was to obtain an additional 
committed supply of high sulfur coal for the new 
scrubbers that were being built and completed during 
2007 and to have a fixed committed supply of volume 
with fixed pricing through the end of 2008 but a 
longer-term volume commitment fiom a larger supply 
area. 

Q. Did the contract provide a fixed price 
for ~ did the contract provide a fixed price? 

A. The contract only provides a fixed price 
now through the end of 2008 with a market price 
mechanism for price redetermination afier that date. 

Q. Has Duke recently procured coal with BTU 
dead-bands? 

A. I am not sure as I sit here now. 
Q. Well, on page 2-20 you have a discussion 

of BTU dead-bands, and I wondered why you had put 
that in the audit report 

«9 

1 sensible to put in writing in the audit report. We 
2 think the company has considerable motivation to 
3 ensure that it receives deliveries on all of the coal 
4 that it is due under d i e f l H ^ H B H B H M 
5 Agreement And their r^reseii^HSls°^rus were that 
6 they were going to use every contractual and legal 
7 avenue necessary to — to obtain all of the coal that 
8 they were owed. 
9 Q. Did they give you any specifics as to how 

10 they were going to do that? 
11 A I think tiie specifics were to attnnpt to 
12 achieve the deliveries on a more timely basis and 
13 negotiation with the possible resort to litigation, 
14 ifnecessary. 
15 Q. Were you satisfied with the — witii their 
16 plan? 
17 A Yes. 
18 Q. On page 2-27 EVA recommends that the 
19 economic benefit of a swap of 2007 shipments under 
20 t h e i | ^ M | m [ m | ^ g r e e m e n t for noncompliance coal 
21 be p a S e ^ r o u ^ h e FPP. Did Duke agree with that 
22 recommendation? 
23 A Yes. I believe under the terms of the 
24 procedures that were agreed to under the stipulation 
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1 A. Because it vras our concem that the — 
2 and I believe the answer to your question is no. I 
3 am just - your first question was no, that I dont 
4 thiiik any ofthe nevtrer contracts have dead-bands for 
5 price adjustment for variation in BTU content The 
6 reason why we thought having a dead-band was not in 
7 the utilifys interest was that we — in our opiiuon 
8 it provided the supplier the ability and the 
9 incentive to supply coal at the lowo- end of the 

10 dead-band without experiencing a financial penalty. 
11 And I dont think that provision exists in Duke 
12 Energy's newer contracts, but it did exist in some of 
13 the older contracts. 
14 Q. Did you believe that there was some way 
15 that you could — that Duke could get out of those 
16 contracts? 
17 A. No. 
18 Q^ On page 2 j 5 through 2-26 you discuss the 
19 ^ I M | B | p | p | | B B B | ^ g r e e m e i | t What would voi 
20 sug^sHhatDuK^oaboutthe^ 
21 Agreement? 
22 A. The discussion ol 
23 sometiiing that we had discussed with company" 
24 persoimel at greater length flian we fliought was 
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that, in fact, all ofthe benefit of that swap would 
be passed throu^ the cost of coal including the FPP 
to the extent it was part ofthe applicable share to 
the FPP customers. 

Q ^ O ^ a ^ 2 - 2 9 you noted that a violation 
o ^ f l B H | ^ H ^ ^ ^ t e d in a monetary penalty 
asseSeRgSn3||||^BHp)id that monetary penalty 
benefit FPP customer? 

A Yes. 
Q. On page 2-29 you recommended that the FPP 

should be credited with the difference in cost, 
between the undelivered tonnage b y ^ B H j H B 
DE-Obio in spot market coal. Do yoi^Sor^ovrauch 
that difference was? 

A No, I dont. 
Q. When should tiiat amount or should tiiat 

amount be credited to FPP -* to the FPP? 
A Tbat amount should have been credited to 

flie FPP during flie first half of 2006. 
Q. Do you know if it was credited? 
A No, I dont. 
Q. Did DE-Ohio indicate their intentions to 

yon about this? 
A. 1 dont recall. 
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1 Q. On page 3-5 EVA states that it's 
2 inappropriate for the director of portfolio 
3 optimization to retain responsibility for allowance 
4 trading. Why does EVA believe that? 
5 A. Because the — in our opinion it was too 
6 much of a demand on his time that needed to be spent 
7 on managing the overall functions of the department 
8 rather than performing one of the functions solely on 
9 his own. 

10 Q* Is the director of portfolio optimization 
11 still responsible for allowance trading at Duke? 
12 A. My understanding is that, no, tiiat he now 
13 supervises somebody with that responsibility. 
14 Q. Throughout your discussion of the various 
15 coal purchases that DE-Ohio engaged in you discussed 
16 long-term coal contracts, short-term contracts, and 
17 spot market purchases. Obviously you are aware that 
18 Duke has purchased various types of ~ has purchased 
19 various types of coal purchases yet you make the 
20 recommendation on page 1-9 under 2 at the botiom tbat 
21 DE-Ohio should develop and implement a portfolio 
22 strategy such that it purchases coal throu^ a 
23 variety of short-, medium-, and long-term agreements 
24 with appropriate supply and supplier diversification. 
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1 A. No. 
2 Q. Okay. I would like to go back to the RFP 
3 right now. On page 3 the RFP requires the auditor to 
4 include in their investigation a market price 
5 comparison on all coal which is purchased to ensure 
6 that the price paid by the company during the audit 
7 period is reasonable, correct? 
8 A. Yes. 
9 Q. Did you have difficulty finding a market 

10 price comparison on aU coal to compare to the prices 
11 paid by Duke during the audit period? 
12 A. Not all coals have an easily discernible 
13 liquid market price but in general the answer to your 
14 question is no. We were able to determine what the 
15 market prices were at any point in time. 
16 Q. Is finding a market price on all coal and 
17 comparing it to the prices paid by Duke a fairly 
18 simple process? 
19 A. I'm not sure I would describe it as 
20 simple. But ifs certainly achievable and something 
21 that can be done. 
22 Q. What kind of complications does an 
23 auditor encounter when trying to compare other coal 
24 prices to prices paid by the company? 
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1 Why did EVA make that recommendation knowing that 
2 they -̂  that Duke was already purchasing in spot and 
3 shori-term and long-term contracts? 
4 A, Because Duke Energy - Ohio is not 
5 entering into any long-term contracts which would 
6 extend past the end ofthe rate stabilization period, 
7 the end of December, 2008. So at the point in time 
8 where we were conducting the audit, in fact, Duke 
9 Energy - Ohio did not have long-term contracts as 

10 part of its portfolio. They may have had the 
11 remaining term of older long-term contracts but no 
12 newer long-term contracts, so as a result, the 
13 company was really largely purchased almost entirely 
14 on a short-term and spot basis with almost nothing 
15 purchased after December of 2008, at least with 
16 regards to firm pricing. 
17 So largely that recommendation is going 
18 to renewing a portfolio with a term that extended 
19 past 2008 and thafs the nature of ttie 
20 recommendation. 
21 Q. Now, would you be the right person to ask 
22 questions about on-site investigations? 
23 A. On-site investigations of what? 
24 Q. Of the power plant performance. 

94 

1 A. The important adjustments that need to be 
2 made between published market prices and actual 
3 prices paid by flie company include adjustments for 
4 variations in coal quality, variations in transaction 
5 point meaning what the origination point is con^ared 
6 to where the market pricing information is, and also 
7 to the extent one is trying to compare things in the 
8 context of when the decisions were entered into, 
9 adjustment needs to be made for the timing ofthe 

10 transaction. To a lesser extent one could consider 
11 differences for the type of transaction with regards 
12 to the length and size of the contract. 
13 Q- Do you recall if there were any 
14 particular coal contracts that Duke had during your 
15 audit tbat were particularfy difficult to find a 
16 comparison? 
17 A. Some of the higher sulfiu coals are 
18 difiticult to establish valid current market price 
19 evidence outside ofthe results of direct 
20 soUcitations and comparisons with other offers 
21 received by the conq>any. 
22 Q. On page 4 of the RFP the auditor is 
23 directed to investigate the company's environmental 
24 compliance activities, correct? 
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this? 
A. 

Yes. 
Are you the right person to ask about 

Yes. 
Okay. Exactly what kinds of 

environmental compliance activities did you 
investigate? 

A. The key activities were emissions and 
plaimed emission control strategies fix)m the 
coal-fired power plants for compliance with the Clean 
Air Act amendments both of 1990 and then the newly 
promulgated clean air interstate rule. 

Q. What kind of planned emission control 
strategies did you investigate? 

A. The company has instigated a series of 
control strategies at each of its coal-fired power 
plants, in some cases including retrofit of emission 
control technologies; in other cases using alternate 
fuels in order to reduce emissions to meet the 
targets in the — in the regulations. And I should 
also mention part of their control strategies are the 
purchasing of emission allowances to cover any 
emissions that exceed the amount of firee allowances 
that they were already granted. 
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1 measured in the form of operation and maintenance 
2 costs. Others are purchases ofreagents to operate 
3 emission control technology as well as the cost of 
4 fuel that would be used under varying alternate 
5 control technology options. 
6 Q. So did you consider the different 
7 strategies on a plant-by-plant basis? 
8 A. We reviewed the work the company had done 
9 on a plant-by-plant basis, yes. 

10 Q. And that's how the company did it, on a 
11 plant-by-plant basis? 
12 A. Both plant by plant and overall for the 
13 company as well. The emission allowance strategy is 
14 done on a company-wide basis. Individual econonuc 
15 decisions in each plant is on a plant-by-plant basis. 
16 Q. And what about retrofits? 
17 A. The retrofits are specific to each plant, 
18 yes. 
19 Q. What kind of cost items did you consider 
20 as relevant for plant environmental upgrades and 
21 making comparisons with a fuel purchasing strategy or 
22 an einission aUowance purchasing strategy? 
23 A. The capital cost of construction, the 
24 operation maintenance costs of operation, the cost of 
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1 Q. On page 4 of the RFP on the second bullet 
2 the auditor is directed to take into consideration 
3 allowance management strategy. What did you take 
4 into consideration with regard to allowance 
5 management strategy? 
6 A. We reviewed the planned operation levels 
7 ofthe power plant, that is, generation levels ofthe 
8 plants owned by Duke Energy - Ohio in their ownership 
9 shares, the targeted emissions associated with that 

10 generation, the effect of changes in emission control 
11 technology used on those plants and, therefore, their 
12 projected emissions in the future corrqiared to their 
13 current inventory of emission allowances and their 
14 plarmed purchases of emission allowances to comply 
15 with the law. 
16 Q. Did you think that decision makers should 
17 compare various compliance strategies with others 
18 based on the cost items included in each ofthe 
19 strategies? 
20 A. Yes. 
21 Q. How do you — how do you measure all of 
22 those different costs? 
23 A. Some of the costs are measured in the 
24 form of capital cost for investment. Some are 
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1 emission allowances, and the varying cost of fuel 
2 associated with different strategies. 
3 Q. Did you find that tbe company relied upon 
4 methodologies used internally to analyze compliance 
5 options? 
6 A. I'm not sure I understand your question. 
7 Q. I am not sure I understand it either, but 
8 I got it out of the RFP. What methodology - what 
9 methodologies did the company rely upon to analyze 

10 compliance options? 
11 A. The methodology generally known as a net 
12 present value of different alternatives, capital and 
13 operating and fuel costs, to evaluate the lowest cost 
14 compliance option. 
15 Q. How — do you know how the company did 
16 their discounting on the net present value? 
17 A. Tm not positive I recall. I betieve 
18 that ~ if you are asking what the discount rate was, 
19 I believe it was at a weighted average cost of 
20 capital, but I am not positive. 
21 Q. What was your opinion of the 
22 methodologies used by the company to weigh the 
23 options for compliance? 
24 A. My opinion was the methodologies were 
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1 reasonable and appeared to consider all ofthe 
2 relevant factors. 
3 Q. Under E on page 4 of the RF P the auditor 
4 is directed to investigate and report on instances 
5 during the audit period in which customers requested 
6 that their power supplies be interrupted, correct? 
7 A. Yes. 
8 Q. Why would a customer request that their 
9 power supply be interrupted? 

10 A. I fliink flie language in tiie RFP refers to 
11 the company requesting that a customer interrupt 
12 power supplies, not the customer requesting. 
13 Q. No, there really is, there really is on 
14 page 4. There is a reference. But in any case you 
15 probably didn't have an experience with that in this 
16 audit review? 
17 A. No, we did not. 
18 Q. Okay. And you don't know why a customer 
19 would request tiieir power supply be interrupted? 
20 MR. COLBERT: I am going to object 
21 Thafs not what it says in the RFP on page 4. 
22 EXAMINER KINGERY: Lefs go to flie acUial 
23 RFP and read it. 
24 Q. Okay, okay. They are distinguishing 
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1 between when a customer's power supply was 
2 Interrupted or the company requested them to be 
3 interrupted. I interpreted it otherwise. 
4 A. That was my interpretation, yes. 
5 Q. Okay, okay. Under F of the RFP, the 
6 utility industry perspective section, the auditor is 
7 directed to discuss items impacting the utility on a 
8 macro level. Which items do you consider to be the 
9 most significant items impacting Duke? 

10 A. With regards to the fuel and purchase 
11 power costs, we would view the most significant items 
12 to be changes in the fuel einission allowance and 
13 purchase power markets both structurally and in 
14 pricing, you know, affected by supply and demand. 
15 Q. Do you recall that Duke Energy - Ohio is 
16 appropriatefy responding to these items impacting 
17 Duke on a macro level? 
18 A. Ll general, yes. I cant say that we 
19 necessarily have anticipated or investigated all of 
20 the important items affecting Duke Energy on a macro 
21 level. But to the extent we did and inquired about 
22 them in the audit, we felt that they were being 
23 addressed. 
24 Q. Did the staff direct - direct you to -
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to discuss particular items impacting Duke on a macro 
level? 

A. No. 
Q. On page 7 of the RFP there is an Item C 

or interim reporting that required the auditor to 
provide the staff with a progress report, correct? 

A. Yes. 
Q. Did you submit the progress report to the 

staff? 
A. Not as a written report, no. We had 

continuing verbal progress reports with the staff 
during the process of the audit 

Q. Did you discuss any initial or tentative 
findings and conclusions m that — in your 
discussions? 

A. Yes. 
Q. Did you include any findings and 

conclusions In those discussions that you did not 
include in the fhial report? 

A. Perhaps, yes. 
Q. What findings and conclusions did you 

have in the initial discussions that were not in the 
final report? 

MR. COLBERT: Objection, your Honor. 

102 

Besides this is beyond the scope ofthe report itself 
4901.16 maintains as confidential niatters in the 
scope of flie - ofthe investigation to the extent 
that they are not submitted in an audit - in a 
report through a witness on the stand. This witness 
is testifying as to his report. Tlie items fliat would 
not have been part of the report that are part of flie 
investigation would remain confidential under 
statute. 

MR. REILLY: Your Honor, m addition, I 
agree witii what Mr. Colbert said, but I note to the 
extent flie recommendation didnt make it into the 
report that signifies nothing more than the auditor 
rethought it, and I would argue ifs not relevant. 

MS. HOTZ: Well, if tiiafs tine, tiie 
auditor should be able to say that. 

MR. REn T Y: Ifs not relevant to tiie 
proceedings. 

EXAMINER KINGERY: We are going to 
sustain the objection. 

MS, HOTZ: Thafs all we have. Thank 
you. 

EXAMINER KINGERY: Thank you. 
MS. MOONEY: I have no questions. 
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1 EXAMINER KINGERY: You said you dont 
2 have anything? 
3 MS. MOONEY: No. 
4 EXAMINER KINGERY: Mr. Boehm? 
5 MR. BOEHM: Just a few questions. 
6 
7 CROSS-EXAMINATION 
8 By Mr. Boehm: 
9 Q. Mr. Schwartz, are you familiar with the 

10 agreements or the order of the Commission that 
11 established the RSP for CG&E, now Duke Energy? 
12 A. Generally, yes. 
13 Q. Allright. Do you imow whether or not 
14 tbat — that commitment on all sides expires on any 
15 particular date? 
16 MR. COLBERT: Objection, your Honor, 
17 calling for a legal conclusion. 
18 EXAMINER KINGERY: I dont tiiink tiiaf s a 
19 legal conclusion. We will allow the question. 
20 MR. BOEHM: Ifs a factual conclusion. 
21 Q. Are you aware of that, Mr. Schwartz? 
22 A. I am not specifically aware ofall the 
23 provisions, ft was my general understanding that 
24 fliere was a process in place tiirough flie end of 2008, 
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1 but I cant say exactiy what was in the agreement 
2 Q. Let me tell you what I am getting at, 
3 Mr. Schwartz. My understanding is the aud - the 
4 auditor took exception to CG&E's practice, if you 
5 will, of not buying long-term coal — in the 
6 long-term coal contracts to the extent that they went 
7 past the end of 2008. That's - that's the case, is 
8 it not? 
9 A. Yes. 

10 Q. Okay. Do you know whether or not there 
11 will be an FPP after 2008? 
12 A. I havent stayed familiar with the 
13 current status. Late in the audit process I was made 
14 aware the company was about to make a proposal to 
15 extend the FPP beyond that period. And I was 
16 informed about that, but I dont know where it 
17 currently stands. 
18 Q. Do you know whether or not — assume for 
19 the moment that that's not been done or at least not 
20 been done yet Do you know of any other mechanism 
21 that the company would have to recover their — their 
22 coal costs from their historic customers after the 
23 end of 2008? 
24 A. To the extent that that pricing then goes 
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to the madcet pricing for electricity, there is an 
in:q)Hed recovery of fuel costs in the market price 
but not a specific recovery of actual costs. 

Q. And it is possible, is it not, that the 
market price would be at such a level that they 
wouldn't recover those costs? 

A. Using the word recover makes it 
difficult It's not likely the market price for 
electricity would be so low as to be less than the 
variable cost of running the coal-fired power plants. 
There may, however, be no margm above fliat I am 
not sure. 

Q. Okay. Do you know whether after 2008 
Duke Energy would have a customer base such as it has 
right now where it's selling essentiaUy all of its 
native generation to its historic customers? 

MR. COT BERT: I am going to object, your 
Honor. Now, we are asking questions about what may 
happen after 2008, well beyond the scope ofthis 
audit 

MR. BOEHM: Not really, your Honor. lam 
asking whetiier he knows. 

EXAMINER KINGERY: I will allow tiie 
question. 
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MR. BOEHM: Which is a different thing. 
EXAMINER KINGERY: I will allow tiie 

question. 
Q. Do you know? 
A. No, I dont know what Duke Energy -

Ohio's retail customers would be or whom they would 
be. 

Q. Okay. 
A. I do fliink, however, as part of our 

analysis and recommendation, it was our position that 
it is reasonable for the con^any to project that 
there will, in fact, be a demand for electricity to 
be supplied fi-om fliese generating stations wheflier or 
not they had regulated retail sales or fmn sales at 
the present time. 

MR. BOEHM: 1 have no furtiier questions 
of fliis witness. Thank you. 

EXAMINER KINGERY: Thank you very much. 
MR. REILLY: Your Honor, point of 

clarification. 
EXAMINER KINGERY: Yes. 
MR. REIT -T Y: Staff has what it would view 

as cross-examination ofthe witoess. Staff does not 
view that it presented the witness. It asked the 
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1 initial questions certainly as an acconunodation for 
2 the Commission-ordered witness who was presenting the 
3 Commission-ordered exhibit We have ~ we do have 
4 questions. We would view them as on cross. 
5 EXAMINER KINGERY: Thafs interesting. 
6 MS. HOIZ: We object We tiiink it should 
7 be~ 
8 EXAMINER KINGERY: Go ahead. 
9 MS. HOTZ: We tiiink it should be only on 

10 the subject niatter of my cross. 
11 MR. REILLY: And fliafs flie big 
12 difference between the two. Staffis essentially cut 
13 out of cross under flie OCC interpretation. 
14 EXAMINER KINGERY: Just a moment, please. 
15 We are going to go offthe record for just a minute. 
16 (Discussion offthe record.) 
17 EXAMINER KINGERY: Lefs go back on flie 
18 record. This is a httie bit of a sticky situation. 
19 With regard to this witness it appears to us you 
20 represent the Commission because you introduced flie 
21 witness, and so you appear to be counsel for the 
22 Commission because he's a Commission ~ he is a 
23 witness for the Commission-ordered exhibit However, 
24 we also recognize tiiat staff may well have 
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1 cross-examination-type questions for this witness. 
2 Is fliere perhaps another Attorney General who you 
3 could bring in to represent the other party, unless 
4 nobody objects to your representing both, in which 
5 case thafs fine with us. 
6 MR. COLBERT: The company has no 
7 objection. 
8 EXAMINER KINGERY: Thank you. 
9 MR. REILLY: Just so I can understand an 

10 Assistant Attomey General cant present the witness 
11 as a matter of accommodation to the Commission ~ as 
12 a matter of accommodation to the proceedings on 
13 behalf of the Commission? Because all I asked him 
14 was his qualifications, that was the extent ofthe 
15 questioning, and to identify the Commission-ordered 
16 exhibit. 
17 EXAMINER KINGERY: Are you planning to 
18 have any redirect so to speak for this witness 
19 understanding that without redirect there will be no 
20 recross by any other parties? 
21 MR. REILLY: I - you mean would - would 
22 I have questions in the areas that Ms. ~ that were 
23 covered by OCC? 
24 EXAMINER KINGERY: Or anybody else. 
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MR. REILLY: Probably, yes. 
EXAMINER KINGERY: So as redirect as you 

are saying representing flie Commission, you would 
have redirect questions on the areas that have been 
discussed by ~ 

MR. REILLY: I would have some questions 
on some areas fliat have been raised already. 

EXAMINER KINGERY: Okay. Then it sounds 
like you are representing both Commission and staff 
if you want to ask questions on cross on behalf of 
staff and you want to ask redirect on behalf of flie 
Commission, so ifs ail right with us if you 
represent botii parties, but it would need to be all 
right vrith all the other parties. 

MS. HOTZ: OCC objects. 
EXAMINER KINGERY: What a surprise. 
MR. REILLY: Just so Tm clear if tiiere 

were another Attomey General here, this wouldnt be 
a problem. 

EXAMINER KINGERY: Right 
MR. REILLY: Okay. 
EXAMINER KINGERY: We can pause if you 

would like while you go look and see if there is 
another Attomey General. 
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MR. REILLY; Thafs okay. 
MR. BOEHM: Your Honor, I am reminded of 

one of my favorite poems from Bill Murray, "Roses are 
red, violets are blue, I'm schizophrenic, and so am 
L" 

EXAMINER KINGERY: Thank you. 
MR-REniY: Okay. 
MR. BOEHM: Having said that I have no 

objections. 
EXAMINER FARKAS: You dont have to worry 

because this is all confidential too. 
MR. REILLY: How am I examining flie 

witaess? 
EXAMINER KINGERY: I dont know. You 

tell me. 
MR.REn.TY: Oh, on cross. 
MR. SMAT T,: I dont believe fliat was flie 

Bench's ruling. 
EXAMINER KINGERY: I was looking for 

whether you objected, and OCC objects. 
MS. HOTZ: Yes, yes. 
EXAMINER KINGERY: Is fliere anotiier 

Attomey General — there are two other Attomey 
Generals fliat are listed as having made appearances. 
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1 MR. REILLY: WeU, lefs see if I can get 
2 through this without objection. Ifwegetto 
3 objections, then we will have to do that. 
4 EXAMINER KINGERY: Are you now attempting 
5 to examine on cross? 
6 MR. REILLY: I am attempting to examine. 
7 If parties have objections, let them be raised on any 
8 question I ask. 
9 EXAMINER KINGERY: Are you representing 

10 staff? 
11 MR. REILLY: I am representing staff. 
12 That's the only way I can interview this witoess. 
13 MS. HOTZ: Then I believe he can only do 
14 it on redirect unless he finds someone else to do it 
15 on cross. 
16 MR. REILLY: Is fliat flie Bench's ruling? 
17 EXAMINER KINGERY: Yes. 
18 MR. REILLY: Okay. 
19 EXAMINER KINGERY: Because fliere was an 
20 objection. 
21 MR.REn,TY: Okay. 
22 EXAMINER KINGERY: You should have 
23 brougjit two hats. 
24 MR. REILLY: Yes. I am ready to proceed. 
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1 EXAME^ER KINGERY: Would you like to 
2 redirect? 
3 MR. REILLY: I will ~ I will ~ I will 
4 do what your Honor is directing. 

j 5 
6 REDIRECT EXAMINATION 

j 7 By Mr. Reilly: 
8 Q. Mr. Schwartz, I wonld like to talk to you 
9 about the company's management of its coal« it's 

10 management of its coal purchases for a bit, all 
11 right? Do you remember you talked to OCC's counsel 
12 about that? 
13 A. Yes. 
14 Q. Okay. And ui the - during that 
15 discussion with her you were talking about the size 
16 of the ~ of the number of transactions that you — 
17 that you — that there were to look at. Do you 
18 remember that? 
19 A. Yes. 
20 Q. Okay. And as pari of that discussion. 
21 you said that you didn't look at all the 
22 transactions, but you looked at a pari of them in a 
23 number of areas. Do you recall that also? 
24 A. Yes, I recall testifying fliat we looked 
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at a sample ofthe transactions. 
Q. Right Now, those samples you looked at, 

did you consider them representative ofthe group you 
were examining? 

A. Yes. 
Q. All right Now, 1 would like to - now, 

as part of your discussion on active management also. 
I tielieve you were talking about the costs associated 
with active management. Do you remember that? 

A. I remember that question and answer, yes. 
Q. Okay. Do you know - strike that 

When the con^any buys and sells coal or 
buys and sells emission allowances or buys and sells 
power, do they do that through brokers at all? 

A. Sometimes through brokers, yes. 
Q. Do you know, arc those broker fees passed 

through the FPP, or does the company absorb them? 
A. I am not certain. 
Q. 1 would like to direct your attention — 

if you could take a look at Commission-Ordered Remand 
Exhibit 1, that's your report, at page 5-29. Are you 
there? 

A, Yes. 
Q. Okay. There's a section there that's 
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titied "review related to service interruptions and 
unscheduled outages"; is that not correct? 

MS.HOiZ: Objection. This is not an 
area we covered in our cross. 

MR. REILLY: She asked directiy out of 
flie RFP on it. Thafs why I am asking it 

EXAMINER KINGERY: Where is it in flie RFP 
it was asked? 

MR. REILLY: Page 4,1 beUeve is what 
you were talking about she asked direcfly about 
service interruptions. 

EXAMINER KINGERY: Yes, she did 
Overruled 

Q. Page 5-29 section "review related to 
service interruptions and umcheduled outages," da 
you see that? 

A. Yes. 
Q. Okay. 

MS. HOTZ: I still object because I 
withdrew the question because I misunderstood the 
statement. 

EXAMINER KINGERY: So far he has just 
asked if he sees it. Lefs see what he asks. 

MS.HOTZ: Okay. Allright 
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1 Q. Would you take a look at that section, 
2 please. 
3 A. Yes. 
4 Q. Okay. Does that address the service 
5 interruptions and unscheduled outages? 
6 A. Yes. 
7 Q. Now, I would like to talk to you about 
8 coal inventories and potential effect on pricing. 
9 OCC's counsel discussed tfiis with regard to the 

10 Zimmer plant Could you tell me, does a higher coal 
11 inventory generally lead to a higher or lower price? 
12 A. To the extent that there is more coal 
13 accounted for in inventory flian actually is in 
14 inventory, it has the effect of undercharging the 
15 current FPP customers and that that undercharge will 
16 be made up in future periods when the cost is 
17 actually charged to ~ to coal bumed. 
18 Q. I got you. Would the reverse of that 
19 also be true, that the lower — that if it was lower 
20 inventory, it would be a higher price, or have I got 
21 that right? 
22 A. Yes. Ifflie accounting for fuel 
23 inventory was ~ was less than actual inventory and, 
24 therefore, the calculations were more coal was bumed 
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1 than actually was bumed, that would have been 
2 expense ~ an expense that would have been charged to 
3 flie FPP earlier than actually would occur once the 
4 adjustments are made. 
5 MR. REILLY: May I have a moment, your 
6 Honor? 
7 EXAMINER KINGERY: Yes, you may. 
8 MR. REILLY: Thank you, Mr. Schwartz. 
9 EXAMINER KINGERY: Thank you. 

10 Recross? 
11 MR. COLBERT: Nofliing, your Honor. 
12 EXAMINER KINGERY: Thank you. 
13 Ms. Hotz? 
14 MS. HOTZ: No,tiianks. 
15 EXAMINER KINGERY: You may step down. 
16 Thank you very much. 
17 Lefs t ^ e about a 5-minute break before 
18 we get started on the next witoess. 
19 (Recess taken.) 
20 MR. REILLY: Your Honor, we would call 
21 Mr. Ralph Smitfi. 
22 
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RALPH SMITH 
being furst duly sworn, as prescribed by law, was 
examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Reilly: 

Q. Mr. Smith, would you tell us your 
business address. 

A. My business address is Larkin & 
Associates, PT J C, 15728 Farmington Road, Lavonia, 
Michigan. 

Q. And what's your position with Larkin & 
Associates? 

A. I am a senior regulatory consultant. 
Q. Okay. Now, in front of you is a document 

that's been labeled for identification purposes as 
Commission-Ordered Remand Exhibit 1. Can you find 
that document up there for me. 

A Yes. 
Q. Could yon tell me have you seen this 

document before? 
A Yes. 
Q. Did you have any relationship to the 

document? 
A Yes. 
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Q. And what was that? 
A. I and my firm are responsible for chapter 

5 in the document 
Q. And what does chapter 5 deal with? 
A. Chapter 5 deals vrith the fuel economy and 

purchase power and initial allowance components, the 
FPP component audit. 

Q. Now, Mr. Smith, wonld you go over your 
educational background for us. Just tell us a little 
bit about yourself. 

A Yes. I have a Bachelor's of science in 
accounting fivm the University of Michigan, Dearborn, 
1979. I have a Master's in taxation fixun Walsh 
College in 1981. And I have a jurist doctorate 
degree firom Wayne State University, 1986. 

Q. Thank you. Now, would you also describe 
for us your — your career today. What have you done 
and where have you done it since graduating from 
school? 

A. Since graduating U of M with my 
accounting degree in 1979,1 took a job with the 
predecessor firm to Larkin & Associates. That firm's 
name was Larkin, Chapski & Company. And during the 
first two years did a variety of auditing, tax work. 
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1 reviews, and flien got involved wifli utility 
2 regulation. And since then the vast majority ofmy 
3 professional time and efforts have been devoted to 
4 addressing a wide range of issues having to do with 
5 utility regulation. 
6 Q. Have you ever — have you ever dealt with 
7 energy companies before? 
8 A. Yes, on many occasions. 
9 Q. Have you ever dealt with Duke-Ohio 

10 before ~ Duke Energy - Ohio before? 
11 A. WeU, round 1 of flie FPP review we dealt 
12 witii Duke's predecessor Cincinnati Gas & Electric. 
13 Q. Okay. So you were involved In round 1 of 
14 the FPP review. 
15 A. Yes. 
16 Q. So you have experience with the exact 
17 process and issues and questions that are going on in 
18 this proceeding on top — 
19 A. Yes. 

l20 Q, — of your other experiences? 
21 A. Yes, thafs trae. 

1 22 Q. Have you had any occasion to lecture at 
23 any places regarding accounting issues or legal 
24 issues involved with energy world? 
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1 A. I presented various speeches and lectures 
2 onbehalfofNARUC,onbehalfofNASUCA,andon 
3 behalf of some of flie regulatory commission staffs. 
4 We have done training seminars for them. 
5 Q. Now, Mr. Smith, I have also put in front 
6 of you a document that's identified as 
7 Commission-Ordered Remand Exhibit IC. Do you see 
8 that document? 
9 EXAMINER KINGERY: Is tiiere also a IB? 

10 WehavelAandlC. 
11 MR. REB LY: It should be IB. If you 
12 could make the correction of 1B, if I could have that 
13 marked for identification as IB, 
14 EXAMINER KINGERY: It will be so marked. 
15 (EXHIBIT MARKED FOR IDENTIHCATION.) \ 
16 A. Yes, I have it 
17 Q. AU right Could you tell me what tiiat 
18 is. 
19 A. Yes. It's basically a letter tiiat we 
20 sent to the Commission after getting the final copy 
21 ofthe report. I had noticed fliat there were certain 
22 things in chapter 5 that required correction and the i 
23 letter describes flie corrections fliat needed to be ! 
24 made and I believe flie specific pages fliat had flie 
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corrections on them are attached to tiie letter. 
Q. Would it be safe-would it be fan-to 

call that an errata sheet? 
A. Errata sheet is a good name for it, yes. 
Q. If I could just direct everybody's 

artention to the docketing mark that is on the front 
page of the exhibit is showing that it has been 
docketed. 

Now, Mr. Smith, were any of the 
corrections you made that are reflected in Exhibit IB 
substantive in nature? 

A. I view them more in the nature of 
correcting typos. They didnt affect our 
recommendations. 

MR. REILLY: Al l r i^ t Thank you. 
Mr. Smitii. I guess we would offer the witoess on 
behalf of the Commission. 

EXAMINER KINGERY: Thank you. 
Mr. Colbert? 
MR. COLBERT: No questions. 
EXAMINER KINGERY: Thank you. 
Ms. Hotz? 
MS. HOTZ: Yes, I have questions. 

— 
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CROSS-EXAMINATION 
By Ms. Hotz: 

Q. Did you say you have a jurist doctorate? 
Is that what you said, or yon have a doctorate? 

A. Jurist doctorate. 
Q. Oh, I just wanted to make sure. l a m 

going to direct your attention to page 1-3 ofthe 
audit report 

EXAMINER KINGERY: Could you tom tiie 
mike on? Could you tum your mike on, please? 

MS. HOTZ: Oh, my mike. 
Q. Okay. Did you hear me? 
A. Page 1-3. 
Q. Yes. Footnotes. Are you familiar with 

that footnote or that circumstance addressed in that 
footnote? 

A. Yes, lam. 
Q. Did CG&E provide a reasonable 

justification for the change addressed in that 
footnote? 

A. I believe tiiey did. 
Q. What was that? 
A. I think tius was addressed in the ~ the 

audit report for flie previous round. And if you 
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1 refer to page 5-25 of report dated October 7, 2005, 
2 fortiieauditperiodJanuaryfluroughJune, 2005, CG&E 
3 had credited certain gains on the sale of coal 
4 against fuel costs, but it has advised us at tiiat 
5 point that it would reverse fliat treatment in its 
6 fourth quarter 2005 FPP filing. That was based on 
7 flieir clarification of which types of coal sales 
8 tt-ansactions would flow through the FPP. 
9 Q. Was that related to the stipulation, the 

10 provisions m the stipulation? 
11 A. This item, I believe, was addressed in 
12 flie stipulation fliat resulted as a result of the 
13 prior audit. 
14 Q. Okay. On page 1-6 of the audit report, I 
15 believe that would have been EVA's ~ EVA states that 
16 DE-Ohio employs active management of its coal 
17 emission aUowance and energy supply. Do you see it 
18 there? 
19 A Page 1-6? 
20 Q. Yes. 
21 A. Yeah. You know, tins is really EVA's 
22 part of ttie report, but I see that tiiey made a 
23 statement there. 
24 Q. Are you familiar with DEO employhig an 
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1 active management of its coal emission allowance and 
2 energy supply? 
3 MR. COLBERT: Objection, your Honor. She 
4 is outside of the ~ the audit findings of this 
5 witaess. 
6 MS. HOIZ: Well, tiie previous auditor 
7 told me to direct tius question to flie financial 
8 auditor. 
9 EXAMINER KINGERY: She can ask flie 

10 question. If he doesnt know, he doesnt know. 
11 Q. Are you familiar that - are you familiar 
12 with DEO - DE-Ohio's active management of its coal 
13 emission aUowance and energy supply? 
14 A. I am famihar wifli ttieir what's been 
15 called active management. 
16 Q. Okay. Do you believe that you can 
17 adequately audit DE-Ohio's purchased fuel and 
18 purchased power practices as long as DE-Ohio actively 
19 manages its coal emission aUowance and energy 
20 supply? 
21 A. Yes. And Tve stated as much on page 
22 5-39 and 5-40 of flie report. 
23 Q. 5 what was that again? 
24 A. 5-39 and 5-40. They did provide a good 
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audit trail to us, and we reviewed it We believe 
that flie costs related to DE-Ohio's active management 
can ultimately be tracked to supporting 
documentation. We do have some other recommendations 
to improve their documentation, but we do believe 
fliat flieir present and active management is 
auditable. 

Q. What suggestions did you have? 
A, If you look at starting at page 5-39 and 

5-40,5-41, on tiiose pages that contains our 
recommendations. Specifically for flie active 
management starting at the top of page 5-40, their 
active management reflects a reaction to daily market 
changes and because of that it can be very 
challenging to understand tiie reasoning for each 
active management transaction and how it relates to 
the responsibility to serve their native load 
customers, and for fliat reason we believe that ifs 
m^serative that the con^any maintain documentation 
not only ofthe costs being concluded in the FPP but 
also ofthe reasons in support for the conqiany's 
active management decisions. 

Q. So about how many ofthese active 
management decisions would be made each month? 
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A. Ifs hard to put a quantitative number on 
tiiat They basically look at their positions each 
business day and look at tiieir market information 
each business day, look at their load forecasts, and 
decide if they need to make some adjustments in tiieir 
portfolio, and so they are making ~ and they call 
tiiat active management If they determine, for 
example, that if s economically advantageous to 
purchase power rather than generating at one of their 
plants, then thafs the decision they will make on 
that day. IftiieydetCTmine fliat the cost of 
emission allowances is such fliat it may be beneficial 
to sell some emission allowances and to perhaps 
purchase power and not generate using one of their 
own units, thafs the decision they will make, and 
they are constantly looking at not only market data 
but at their own existing positions and making these 
types of decisions ahnost continuously. 

Q. So you would say several — more than 
several times a day, would they be making these kinds 
of decisions? 

A. If you - you know, I mean, if you get it 
down to a very granular basis, they are probably 
doing some kind of active management decision 
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virtually every business day. 
Q. Okay. What kind of reasons would you 

like them to document? Wliat would be a reason that 
would be documented? 

A. I think the — what I foresee is a way of 
improving their documentation would be just for them 
to memorialize somehow the data that they were 
looking at that particular point in time and how they 
evaluated that data to make that particular decision. 

Q. What kind of data would they — would 
they be referring to in these reasons? 

A. Data would include the current positions, 
their current load forecasts, their evaluation of 
market conditions, and their evaluation ofall tiiat 
data to determine why they made particular 
transactions at a particular point in time. 

Q. Did you present this recommendation to 
Duke? 

A. Yes. Ifs in our report on 5-40. 
Q. And what was their response? 
A. I believe they agree with it 
Q. Okay. Now, I am going to ask you about 

on-site investigation. On page 3 of the RFP under 
the power plant performance, the RFP requires the 
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1 at one ofthe attachments to section 5 ofthe report, 
2 Attachment 5-2 presents our initial data request to 
3 the company. And if you will start looking at 
4 page ~ well, the first page has some data requests 
5 related to minimum review requirements and then the 
6 second page starting at LA-2-17 has a bunch of 
7 infonnation related to the station visitation and 
8 review ofthe company's coal processing procedure 
9 fi-om receipt of coal to the disposition of fly ash. 

10 And those particular questions run through LA-2-33. 
11 And these were pretty much taken directiy 
12 out of Chapter 4901:1-11 ofttie Ohio Administrative 
13 Code and are basically applying in the current 
14 context the procedures that had previously been 
15 applied when the company had an EFC. 
16 Q. So is that also true with investigation 
17 of quality, control, and maintenance at plants? 
18 A. Yes, We basically used that same 
19 guidance fi^m Chapter 4901:1-11 as guidance for 
20 everything we needed to do. We ad^ted it to the 
21 current context, of course, but that was the 
22 fundamental source of guidance for our review. 
23 Q. Did you investigate and report on any 
24 other items besides fuel handling, quality control, 
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1 auditor to conduct an on-site investigation of at 
2 least one ofthe company's generating stations and 
3 report findings, conclusions, and recommendations, 
4 correct? 
5 A. Yes. 
6 Q, Do you believe that this on-site 
7 investigation is an important aspect to the FPF and 
8 the SRT audit that was performed? 
9 A. Yes. 

10 Q. Wliy was it important? 
11 A. I think ifs important to actoally go 
12 on-site and see the operation of one of their major 
13 generating uruts. And there's a number of audit 
14 steps that tie into that process and we followed the 
15 procedures fiom former Chapter 4901:1 -11 of the Ohio 
16 Administrative Code in order to conduct the on-site 
17 review and review the related documentatioa 
18 Q. So you followed the Ohio Administrative 
19 Code step by step in doing your investigation? 
20 A. Pretty much, yes. 
21 Q. Okay. Is there something in the Ohio 
22 Administrative Code that outlines how to investigate 
23 fuel handling? 
24 A. Yes, I believe there is and if you look 

130 

1 or maintenance during your on-site investigation? 
2 A. I believe we did. Yeah, the description 
3 of what we did specific to station visitation starts 
4 at page 5-25 of our report and runs through 5-28. 
5 Q. What does an auditor find out on an 
6 on-site investigation that it would not find out 
7 without an on-site investigation? 
8 A. You get to see how the plant is set up, 
9 how they actually take the coal from the barges and 

10 delivered into the plant. We climbed up the conveyor 
11 belt and saw their scale. We walked around in the 
12 coal pile. We went inside the plant We got 
13 descriptions ofthe various types of equipment. Ifs 
14 just — ifs very helpfiil to see the actual plant in 
15 operation and to see it physically as opposed to just 
16 looking at paper invoices. The auditing profession 
17 tends to really encourage on-site review as opposed 
18 to just paper document review, especially for major 
19 items, and I think it's beneficial. 
20 Q. Okay. So when you are talking about 
21 major items, are you talking about items that cost a 
22 lot, or are you talking about — when yon say major 
23 items, what do you mean? 
24 A. An item that would be material to the 
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1 scope ofthe review thafs being conducted. 
i 2 Q. Okay. 

3 A. And the EFC procedures provide for 
4 basically visiting one plant during each review 
5 period so during fliis particular review period we 
6 visited the company's Beckjord generating station. 
7 During the earlier phase we visited Zimmer. 
8 Q. Have you been — have you done many 
9 on-site investigations in your auditing of electric 

10 companies? 
11 A. The Zimmer visit was my first visit to a 
12 coal plant, but in a lot of our regulatory consulting 
13 engagements we do go on-site to the company's offices 
14 usually for interviewing people. 
15 MS, HOTZ: Thafs all I have. Thank you. 
16 EXAMINER KINGERY: Thank you. 
17 Mr. Boehm was here. We'll go off flie 
18 record for a minute. 
19 (Off tiie record.) 
20 EXAMINER KINGERY: Do you have any 
21 redirect? . 
22 MR. REILLY: No redirect 
23 EXAMINER KINGERY: Okay. Thank you very 
24 much. You may step down. 
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: 1 (Witness excused.) 
2 .i EXAMINER KINGERY: At tius time would ttie 
3 company like to present its first witoess? 
4 MR. COLBERT: Yes, your Honor. Thank 
5 you. The company would call Mr. Chuck Whitiock. 
6 Your Honor, we would mark Mr. Whitlock's 
7 direct and supplemental testimony as Duke Energy -
8 Ohio Remand 27 and 28, 
9 EXAMINER KINGERY: I think it makes more 

10 sense if we start over with 1. We've been talking 
11 about it, so we're thinking Remand Rider Exhibit 1. 
12 I know thafs long. We can just abbreviate it as 
13 "RR" or something in our briefs. 
14 MR. COLBERT: Thafs fine. 
15 EXAMINER KINGERY: But ttien we start at 1 
16 again, so I tiiink fliat would be nice. 
17 MR. COLBERT: Okay Duke Energy - Ohio 
18 Remand Rider 1. 
19 EXAMINER KINGERY: Yes. 
20 MR. COLBERT: And 2. 

121 (EXHIBITS MARKED FOR IDENTIHCATION.) 
122 MR. REILLY: Excuse me, your Honor, 
23 before we get started, just so we keep things clear, 
24 if we're gomg to call flie exhibits in flus case 
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"Rider," should the exhibits presented ~ should tiie 
Commission-ordered exhibits be redesignated? 

EXAMINER KINGERY: They can be, altiiough 
we didnt have any Cormnission-ordered exhibits in ttie 
nonrider phase of it, I don't believe. 

MR. REILLY: Oh,no~ 
EXAMINER KINGERY: Ifs fewer words. 

Thank you. 
MR. COLBERT: Your Honor, ifs ahready 

also been docketed, but it might be appropriate to 
mark the stipulation as Joint Exhibit Remand Rider I. 

EXAMINER KINGERY: It wiU be so marked. 
MR. COLBERT: Thank you. 
(EXHIBIT MARKED FOR IDENTIFICATION.) 
MR. COLBERT: We would not move it in 

until later in the proceeding. 
EXAMINER KINGERY: Tbafsfine. 
Would you raise your right hand, please? 
(Witoess swom.) 
EXAMINER KINGERY: You may be seated 
THEWl'lNESS: Tbankyou. 
MR. REILLY: Excuse me. Before we get 

started, on behalf of the Commission I would move 
Commission-Ordered Exhibits 1 and 1A and IB into 
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evidence. 
EXAMINER KINGERY: Any objections? 
(No response.) 
EXAMINER KINGERY: They will be admitted 
(EXHIBFTS ADMITTED INTO EVIDENCE.) 
MR. COLBERT: Your Honor, just very 

quickly, Mr. Whitiock has recentiy had surgery and it 
may be necessary for him on occasion to stand up or 
put his leg up on the chair that I've got there for 
him; ifs meant as no disrespect to the court. 

THE WITNESS: I actually wont stand on 
the chair. I might put my leg on it. 

MR. COLBERT: That would be appreciated. 
EXAMINER KINGERY: Whatever you need to 

do is fine. 
THE WITNESS: Thank you. 
EXAMBSIER KINGERY: Yes. 

CHARLES WHITLOCK 
being first duly swom, as prescribed by law, was 
examined and testified as follows: 

DIRECT EXAMINATION 
By Mr, Colbert: 

Q. Mr. Whitlock, do you have the two 
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1 exhibits tbat we just marked as Remand Rider Exhibits 
2 1 and 2 in front of you, and are they your direct and 
3 supplemental testimony that you have filed in this 
4 case? 
5 A. I do, and they are. 
6 Q. And would you state your name and 
7 business address for the record, please? 
8 A Ifs Charles R. Whittock, 139 East Fourtii 
9 Street, Cincinnati, Ohio 45202, 

10 Q. And, Mr. Whitiock, do you have any 
11 changes or amendments to the documents that are 
12 marked as your supplemental and direct testimony? 
13 A. We should probably change the - on both 
14 my titie is changed, and it says ttiat I work for Duke 
15 Energy Americas. I actoally work for Duke Energy 
16 Shared Services, and my titie has changed fix)m 
17 President to Senior Vice-President, Commercial Asset 
18 Management. 
19 Q. Do you have any other changes? 
20 A. I dont believe so. 
21 MR. COLBERT: Your Honor, Mr. Whitiock is 
22 available for cross-examination. 
23 EXAMINER KINGERY: Thank you very much. 
24 OCC? 
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1 MR. SAUER: Thank you, your Honor. 
2 
3 CROSS-EXAMINATION 
4 By Mr. Sauer: 
5 Q. Good afternoon, Mr. Whitlock. My name is 
6 Larry Sauer and I represent the Office of the Ohio 
7 Consumers* Counsel. 
8 THE WETNESS: Your Honor, could we get a 
9 microphone? 

10 EXAMINER KINGERY: Yes. 
11 Could you use flie one over fliere? Thank 
12 you. 
13 THE WITNESS: Sorry. 
14 MR. SAUER: Thafs all right. Thank you. 
15 Q. Is this better? 
16 A. Yes. Thank you. 
17 Q. I have a few questions for you this 
18 afternoon, Mr. Whitlock. Initially if you could turn 
19 to page 10 of your testimony. 
20 MR. COLBERT: Mr. Sauer, which testimony? 
21 MR. SAUER: His supplemental. 
22 MR. COLBERT: Thank you. 
23 Q. At line 19 you talk about 15 percent 
24 capacity reserve margin that DE-Ohio relies upon in 
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their SRT charge calculations; do you see tbat? 
A. Yes, sir. 
Q. And what is the basis for that 15 

percent? 
A. That 15 percent itself is a calculation 

thafs really kind of industry practice fliat looks at 
loss of load expectation over a planning horizon, it 
takes into account the E4 rate, the required 
operating reserves, and flien deviations for 
temperature above normal, weather-normal 
temperatures. 

Q. And when you say an industry practice, is 
that something that MISO or PJM have built into their 
standards, or where exactiy does that come from? 

A. I mean, various structured markets have 
different requirements, PJM does have a capacity 
reserve margin, and I believe it is 15 percent MISO 
has a day-ahead operating reserve requirement Some 
ofthe New England markets have ~ they are various 
and sundry, but they're in or around 15 percent. 
They're basically made up ofthe same components that 
I talked about, right, the planned E4 rate, changes 
in weather, and what you have to have fit)m a capacity 
standpoint to meet operating reserve requirements. 
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Q. And staying on page 10 in your 
supplemental testimony you refer to something as a 
designated network resource — 

A. Uh-huh. 
Q. - t h a t MISO has. Can you explain what 

a, you refer to as a DNR, what is that? 
A. A designated network resource is a 

resource thafs available to meet an energy 
requirement on a firm basis so that it works on 
network transmission on a firm basis. Ifs the 
firmest supply that you can have. 

Q. And is this in a longer term planning 
mode or more of a day-ahead? 

A. If ifs a DNR on a longer term basis, it 
would be a DNR on a shorter term basis. Again, a 
designated network resomrce doesnt have time, it 
works or it doesnt work as a designated network 
resource. Does that help? 

Q. This, again, is in the long-term planning 
mode then? 

A. I dont-what is "if? 
Q. The DNR. The reference to a DNR, is that 

onfy if you*re discussing long-term planning? 
A. Again, a DNR ~ if a DNR meets it on a 
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I long-term basis, it will meet it on a short-term 
2 basis so Vm stiiiggling a littie bit wifli flie 
3 question. 
4 Q. Okay. I'm wasn^t sure if it onfy applied 
5 in your SRT calculations as part of the longer term 
6 capacity requirement. 
7 A. Let me try it fliis way, I mean, tiie SRT 
8 is a long-term resource plamung, ifs where we 
9 recover our costs for our long-term resource plan. 

10 right? So if s a long-term capacity obHgation. 
11 Ifs flie company's approach to procure tiiose assets 
12 on a long-term basis, right? 
13 Now, a long-term basis, again, we're 
14 restricted by approval, we get preapproval for fliose 
15 SRT costs, so we basically go out a year in advance. 
16 It's my opinion that we should procure longer term 
17 resource capacity^ you know, through like last year 
18 we should have bought some in '7 and some in '8, but 
19 we get annual approval to do fliose types of things. 
20 If in the short-term we do not have 
21 enough designated network resource capacity to meet 
22 MISO's operating requirements, fliat 4 percent, ifs 
23 4.1 percent of our forecasted load, we vrill buy a 
24 designated network resource to make sure that we meet 
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1 MISO's module E. Does tiiat help? 
2 r Q. I think so, yes. 
3 So when you say it's a firm contract 
4 or - did you say it was a firm contract? Was that 
5 your reference to a DNR, as a firm contract? 
6 A. You asked me what a DNR was and I said a 
7 DNR is a resource that will allow you to use network 
8 transmission to meet a load obligation. Ifs flie 
9 firmest of resources. 

10 Q. And when you say "network transmission," 
11 is t h a t -
12 A. As opposed to like point-to-point 
13 transmission. 
14 Q. Okay. And if that's the firmest of firm. 
15 what other resource options arc there below a DNR? 
16 A. For capacity? 
17 Q. Yes. 
18 A. There really arent any. I mean, the 
19 idea of ~ I dont think there are. I mean, I guess 
20 you could buy nonfinn capacity; I dont know why you 
21 would buy it, I dont fliink it gives you anyfliing, 
22 right? Ifflie capacity can be recalled firom you, it 
23 doesnt do anything to help you meet your load 
24 obUgation. 
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Q. So then an option, for example, wouldn't 
be a DNR. 

A. An option for capacity or an option for 
energy? 

Q. An option for capacify. 
A. Once I exercise the option is it a furm 

option ~ 
Q. WeU, I don't know-
A. ~ fliat would qualify as a DNR, tiien 

yeah, it would be a DNR once I exercised it. 
Q. Okay. Of the DENA assets, Mr. Whitlock, 

how many of those assets are within the Midwest ISO? 
A. Vermilion. 
Q. So just one? 
A. Yes. 
Q. And you consider DENA assets outside of 

the MISO footprint to be DNR. 
A. You would have to request transmission 

from PJM and then have transmission, firm 
transmission, granted out of PJM, and then MISO would 
do a transmission study to see if tiiose were ~ or 
could qualify as a designated network resource inside 
ofMISO. 

Q. Has such a study been done? 
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A. Idontrecalt 
Q. And have you reviewed the stipulation 

that was filed in these proceedings yesterday? 
A. I'd like to have one mfix)nt of me if 

you're going to ask me some questions on i t 
Q. I believe ifyou look at, under the stip, 

paragraph No. 8 - do you have the stip? 
A. I do. 
Q. Okay. And did you see paragraph 8? 
A Yeah, Tm lookmg at i t 
Q. Okay. And ifi understand your 

supplemental testimony, you're advocating for the 
DENA assets to be included within DE-Ohio's capacify 
purchases as part ofthe SRT rider, correct? 

A. I do. 
Q. And tiie stipulation that was filed in 

this case yesterday essentially changes your 
recommendations regarding the DENA assets; does it 
not? 

A. Could you repeat floe question? 
MR. SAUER: Could I have flie question 

reread, please? 
(Question read.) 

A. Not insofar as it relates to recovery of 
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1 tiiose costs tin-ough the SRT, right? I mean, in my 
2 testimony I say we should recover flie costs if we use 
3 those assets to meet our capacity requirements and 
4 recover those dollars through the SRT. 
5 Q. But does this — I'm sorry. 
6 A. The stipulation says basically the same 
7 thing, that tiiey will be recovered, in flie first 
8 sentence, tiirough flie SRT. 
9 Q. Is it your perspective that through the 

10 stipulation there's a limitation as to the usage of 
11 these DENA assets? 
12 A. Yes. 
13 Q. And what would that limitation be? 
14 A. It says seven days or less. 
15 Q. And what does that mean to you? 
16 A. Seven days or less. 
17 Q. Would that limit it to use in, say, in an 
18 emergency situation only? 
19 A. No. It means seven days or less. 
20 Q. Could you have a series of seven-day 
21 events? 
22 A. Ibelieveifttiey-1 believe so. If 
23 tiiey were seven days or less, you could have multiple 
24 of fliose occurrences. Just my reading of it. 
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1 Q. Is this the first time you're really 
2 seeing this stipulation, or were you involved in the 
3 discussions that led up to this? 
4 A. No; I was on vacation two weeks and I 
5 came back, flie first day I saw it was yesterday and 
6 it was fluid yesterday, right, so it was changing. 
7 So I saw it yesterday. 
8 Q. Okay. Under 8 there are several 
9 subpoints. A, B, and C. Do you see those in the 

10 stipulation that was filed yesterday? 
11 A. Ido. 
12 Q. In a situation where from your 
13 perspective we're in a seven-day period where the 
14 DENA assets are appropriate for cost recovery, how 
15 many broker quotes would you anticipate might be 
16 available to help establish a market price under the 
17 stipulation? 
18 A. If s going to depend but, again, flie 
19 majority of the capacity, flie majority of flie 
20 capacity market is going to be procured over a 
21 long - over a longer period of time. Lefs make it 
22 a year, right, fliat 111 procure a year in advance a 
23 15 percent reserve margin. Now, if weather is a lot 
24 hotter or I lose more flian my historic E4 rate, that 
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will put me in a sitoation where I would be in this 
circumstance. And so ifs rare when capacity is 
transacted in a very short-term market 

You know, how many broker quotes would I 
receive? Ill tell you what, if I had to - again. 
we're going to be a buyer to maintain our module E 
requirements in this example, so I'm going to call 
all ofthe brokers that I deal with to have them help 
me get quotes for this period of time, and tiiere 
might be - 1 might get one. I might get five 
different quotes. 

Q. How many brokers do you typically deal 
witfi? 

A Around that number, right? I mean, 
fivish, well call it, for power and capacity. Now 
all of those wont have quotes at the same time. 
right? They all might They all might have the same 
quote, I dont know. 

Q. Well, of these brokers that are providing 
the quotes, would you say that the capacity market is 
a large or small portion of their business? 

A. The term "capacity market's" a 
significant part of their business, right? The 
short-term capacity market, again, is not. 
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Q. Okay. And m the long-term capacity 
market how many capacity transactions occur per day? 

A. I dont know. On average? Probably less 
than one a day, or one a day, two a day, I don't 
know. 

Q. Now, if I understood what you had said 
earlier, because the capacity market is typically 
traded in a long-term basis, that it takes some 
unusual event like an extreme weather situation or a 
unit goes down or something like that When was the 
last time that Duke experienced a situation like 
that? 

A, You laiow, we had one this - we had one, 
I want to say it was like two months ago, maybe three 
monflis ago, ̂ e r e we did not have ̂  we were not 
going to con^ly with module E and we actually used 
tiie Vemiihon capacity that was not committed in tiie 
marketplace to satisfy our module E requirement, and 
we charged zero through - we dont recover any of 
those costs, right? 

I mean, we basically used that V^milion 
asset or ttie DENA - tiie legacy DENA asset to satisfy 
our module E requuem^t. And I believe it was two 
or fliree monflis ago. And it was because of outages. 
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I Q. And did the cost of that capacity get 
2 included in the SRT calculation? 
3 A. No, it didn't 
4 Q. During that event that you're talking 
5 about what was the market price that was being 
6 experienced at that time? 
7 A. For capacity or for ~ 
8 Q. For capacity, yes. 
9 A. Again, we basically polled the market for 

10 offers and the offers that we got, I dont remember 
11 the exact numbers, we probably have them recorded. 
12 but the offers were - they were high-priced offers. 
13 right? And we were like ~ we feh like it was not 
14 prudent for us to buy that when we had excess 
15 capacity of our own, again, it wasn't dedicated to 
16 flie FPP, to flie MBSSO customer, so we used fliat 
17 instead. 
18 So we were basically the buyer, right. 
19 because we were the one that had the shortfall. 
20 There werent other buyers. There were sellers, but 
21 their price was high, and we didnt buy it and 
22 instead used Vermilion resources at no charge. 
23 Q. When you say the price was high, can you 
24 kind of give me a range? 
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1 A. Yeah, you know, I want to say it was ~ 
2 I'd hate to do it and then be wrong, so is there some 
3 way that we could — 
4 Q, Subject to check? 
5 A. Is there a mechanism that we can provide 
6 you that data with -
7 MR. COLBERT: Sure. 
8 A. ~ other than me speculating about it? 
9 MR. COLBERT: Your Honor, DE-Ohio will be 

10 happy to provide the parties with the data that 
11 Mr. Whitiock is refening to. We will get it I 
12 mean, if Mr. Whitlock can do an estimate subj ect to 
13 check, we have no objection to that as well. 
14 MR. SAUER: Mr, Colbert, you're offering 
15 to put tiiat into flie record, tiien? 
16 MR. COLBERT: Yes. 
17 MR. SAUER: Not just get it to tiie 
18 parties, but put it into the record? 
19 MR. COLBERT: We can do tiiat, too. 
20 EXAMINER KINGERY: We'll have anotiier day 
21 of hearings; you can bring it at that time. 
22 MR. COLBERT: I need to confer wifli fliem 
23 to see whether it should be confidential, but if it 
24 is, well file it under seal. 
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EXAMINER KINGERY: Thafs fine. 
MR. SAUER: Thank you. 

Q. (By Mr. Sauer) And so given the situation 
that you've just kind of been talking about here, you 
would anticipate, if this event now occurs under this 
stipulation, that the capacity costs for DENA would 
be a midpomt of the broker quotes that are received 
and, admittedfy, there aren't going to be very many 
of those, correct? 

A, Yeah. Again, there would be flie, I mean. 
there are going to be broker quotes to the degree I 
can get broker quotes, right? I mean, in that event 
I would do the exact same thing I did before, I would 
call counterparties and I would call brokers and ask 
them whaf s the market for capacity for whatever the 
time period ~ for the next day. And I would get the 
number of quotes that I got, and I would get the 
number of offers fliat I got, and they would be at the 
level at which they gave them to me. 

Q. And then under B it says the average 
price of thurd-party pnrchases transacted, and how do 
you envision that would be — those transactions 
would be identified? 

A. How would the transactions be identified 
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or consummated? 
Q. How would they be I guess initialfy 

identified and then if they become consummated, how 
would they be — 

A. I would poll the market I mean, Iwould 
call counterparties that I know that have capacity 
that qualifies, again, that will fulfill my module E 
requirement, and I would call those counterparties 
and see if they had capacity available tomorrow, and 
if they did, I would ask tiiem what ttieir offer was 
for that capacity. 

And if it was - say I called three 
different counterparties and the first two didnt 
have any and ttie last one had it, then I would buy 
it, and they would tell me the price and I would buy 
it. 

Q. And, again, is it your anticipation that 
onfy the Vermilion plant would be available in these 
situations? 

A. Yeah. I mean -
Q. Realistically. 
A. The PJM capacity, right, at flie end of 

this year, right, I will have sold in flie new PJM 
capacity market - by Friday III find out ~ we 
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1 offered it all into PJM and we'll get a clearing 
2 price from PJM on this Friday, so that capacity will 
3 be sold. 
4 Now, I'll have the ability to go out and 
5 buy capacity from PJM, again, subsequent ~ if we 
6 said that we wanted to use tiiose assets, we would do 
7 flie ti-ansmission sHidies, et cetera, and we could buy 
8 back the capacity that we sold from PJM and use flie 
9 PJM capacity to meet fliis requirement. But likely. 

10 you're right, that ifs Vermilion. 
11 Candidly, fliere probably wall not be 
12 excess legacy DENA capacity available for ttie MBSSO 
13 customer because we'll sell it because, again, that 
14 market is a long-term market 
15 Q. And did I understand you earlier to say 
16 that you've not been actively managing your 
17 generation portfolio beyond 2008? 
18 A. Are you referring to something in my 
19 testimony? 
20 Q. No, something you said earlier on the 
2 J stand where ifyou had your way, you would have been 
22 doing something in 2007-2008 already. 
23 A. I think what I was talking about was, 
24 again, this 15 percent, or X percent, reserve margin 
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1 is designed for a longer period of time than the 
2 next-day planning. Ifs a long-term resource 
3 planning, right? Ifs saying do I have enough 
4 resource. 
5 Because, again, this is steel in the 
6 ground tiiat we're talking about I mean, fliafs 
7 probably in laymen's term. A designated network 
8 resource is fliat steel in the ground kind of idea and 
9 thafs a much longer lead time than seven days or a 

10 day or even a year, right? It says we need to have 
11 so many resources available to produce the energy to 
12 light tiie light bulbs. 
13 So what I said was is that instead of us 
14 planning for kind of a one-year or one year at a time 
15 approach, we should plan for a longer period of time; 
16 fliafs what 1 said. 
17 Q. Okay. 
18 A. But I dont fliink I said actively manage. 
19 I dont know. 
20 Q, I'msorry. 
21 A. We can talk about active management 
22 Q. Mr. Whitiock, I believe in your direct 
23 testimony you had estimated SRT purchases for 2007 to 
24 be $S million or approxhnately S8 mUlion. Do you 
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recall that? 
A. What page is fliat? 
Q. I think it was on one of your schedules. 
A. Yeah, I see it 
Q. And that i s -
A. Ifs ahnost 9 million. 
Q. Is that a projection for 2007? 
A. Yes. 
Q. And do you know what your final SRT costs 

for 2006 were? 
A. I dont, but Vm sure we can provide it. 

I dont. 
MR. COLBERT: Your Honor, just to 

clarify, we are still under seal, right? 
EXAMINER KINGERY: Yes, we are. 
MR. COLBERT: Thank you. 
EXAMINER KINGERY: We've been under seal 

all day. 
MR. COLBERT: Just wanted to make sure. 

Q. (By Mr. Sauer) I apologize, I didn't mark 
it in your testimony but I think you had an estimate 
in here, maybe an actual number through September of 
'06 of approximately - yes, on page 8, Une 4,1 
think you're estimating your SRT expenses to be 
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$4 million. Does tbat look right? 
A. Yeah, I see ~ yeah. 
Q. So do you know what the difference was or 

what you're anticipating the difference to be between 
an SRT charge in 2006 of $4 million to an SRT charge 
in 2007 of almost $9 nulUon? 

A. When we do tiie estimate, I mean, flie 
actuals are what we actually paid, right, and for the 
products that we buy. And then the estimate is a 
calculation based on the products that we fliink we're 
going to buy at flie prices that we think we'll be 
able to execute tiiose, right? 

I havent done a line-by-line comparison. 
although it would be easy to do to say here are tfie 
products in 2006, here are the similar products in 
2007, and here are the prices and the various prices. 
So it would be easy to do that, I just ~ I dont 
have that in front of me. 

Q. And to the extent that you do 
overestimate the SRT charges and there's a true-up. 
the actual costs that you incur are actualfy charged 
back to the customers, then? 

A. If we overestimate it, it wouldnt be 
charged back, right? We would give them a credit 
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I Q. A credit coming back to the customers. 
2 A. Yes. 
3 Q. And that's with interest? 
4 A. I dont know. 
5 MR. SAUER: Thank you. Thafs all we 
6 have, your Honor. 
7 EXAMINER KINGERY: Thank you. 
8 Mr. Boehm, do you have any? 
9 MR. BOEHM: No cross. 

10 EXAMINER KINGERY: Staff? 
11 MR. REILLY: Thank you, your Honor. 
12 
13 CROSS-EXAMINATION 
14 By Mr. Reilly: 
15 Q. Good afternoon, Mr. Whitlock; My name is 
16 Steve Reilly. I'm here on behalf of the staff of the 
17 Commission. I just have a few questions for you. 
18 I'd like to direct your attention to what 
19 Mr. Sauer called the stipulation that was filed 
20 yesterday. Do you have a copy of that up there? 
21 A. Yes, sir. 
22 Q. Thank you. 
23 Ifyou could turn to page 7, I'd like to 
24 talk to you about paragraph 8 on that page for a 
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1 second. And I would like you to take a look at the 
2 first sentence in paragraph 8. And you were talking 
3 with Mr. Sauer about the term as used in that 
4 paragraph, "short-term." Do you recall that 
5 discussion with Mr. Sauer? 
6 A. I betieve so. 
7 Q, Allright Now, you weren't involved, I 
8 think you said, in the discussions that led up to 
9 this stipulation; is that correct? 

10 A. Yeah; I was on vacation. I mean, I was 
11 involved in some discussions starting yesterday. 
12 right 
13 Q. Were you involved in discussion with any 
14 party aside from your own company, Duke - Ohio? 
15 A. No, sir. 
16 Q. Okay. So you weren't involved with 
17 discussions with any other parfy to this stipulation 
18 besides Duke, correct? 
19 A. No, sir. Or, I mean, ask that question 
20 again. I fliink I ~ I was not involved with any 
21 other parties other than, I mean, I talked lo Paul 
22 Colbert about it. 
23 Q. All right Mr. Colbert works for Duke -
24 Ohio, correct? 
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A. Duke Energy Shared Services. 
Q. Very good. 
A. I got in that conundrum before. 
Q. So you don't know how any other party may 

view the term "short-term," correct? 
A, It defines short-term as seven days or 

less. 
Q. All right Now, when you were talking 

with Mr. Sauer, the question of multiple occurrences 
came up; do you recall that? 

A. Ido. 
Q. You would not be in a position to say how 

any other party would view multiple occurrences being 
tacked together, are you? 

A. I'm not 
Q. Allright That would be a subject that 

would be ultimately decided, if there was great 
disagreement, in an enforcement proceeding; is it 
not — is that not correct? 

A I dont know where it would be decided. 
bu t -

Q. AU right 
MR. REILLY: Nothing fiirther. 
EXAMINER KINGERY: Redirect? 
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MR. COI BERT: No redirect, your Honor. 
EXAMINER KINGERY: Thank you very much. 

You may step dowm. 
(Witness excused,) 
EXAMINER KESTGERY: Would you like to call 

one more witness? 
MR. COLBERT: Yes. Your Honor, flie 

company's going to call Mr. Don Wathen. 
EXAMINER KINGERY: Would you raise your 

right hand? 
(Witness swom.) 
EXAMINER KINGERY: You may be seated 
MR. COLBERT: Your Honor, we would mark 

tiie FPP testimony as DE-Ohio Remand Rider 3. 
EXAMBSfER KINGERY: Yes. 
MR. COLBERT: And flie direct and 

supplemental ofthe AAC as Remand Riders 4 and 5. 
DE-Ohio Remand Riders 4 and 5, 

EXAMINER KINGERY: Thafs direct and 
supplemental in that order. 

MR. COLBERT: Thafs correct. Trying to 
keep fliem in flie order they were filed. 

EXAMINER KINGERY: They will be so 
marked. 
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1 MR. COLBERT: Thank you. your Honor. 
2 (EXHIBITS MARKED FOR IDENTIFICATION.) 
3 
4 WILLIAM DON WATHEN, JR. 
5 being first duly swom, as prescribed by law, was 
6 examined and testified as follows: 
7 DIRECT EXAMINATION 
8 By Mr. Colbert: 
9 Q. Mr. Wathen, do you have in front of you 

10 what has now been marked DE-Ohio Remand Rider 3,4, 
11 and 5? 
12 A. Ido. 
13 Q. And are those your direct testimony in 
14 the FPP proceeding and direct and supplemental in the 
15 AAC proceeding? 
16 A. Itis. 
17 Q. And were those prepared by you or under 
18 your direct supervision? 
19 A. Yes. 
20 Q. And do you have — well, do you have any 
21 amendments or changes to those? 
22 A. I do have one typo on page 4, if s 
23 Exhibit 4, on line 21. Change flie word "energy" 
24 to~ 
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1 EXAMINER KINGERY: Just a minute. I was 
2 trying to collect my exhibits. 
3 MR. COLBERT: Exhibit 4, that would be 
4 the direct of flie AAC. 
5 EXAMINER KINGERY: The fliickest of flie 
6 tiiree is No. 3; is fliat correct? Okay, and you are 
7 now making a correction on No. 4. 
8 THEWrrNFSS: Four. 
9 EXAMINER KINGERY: Which is tiie one filed 

10 on September 5fli. 
11 THE w n NESS: Ifs got flie one captioned 
12 1085. 
13 EXAMINER KINGERY: Yes. Okay. What 
14 page? 
15 THE WITNESS: On page 4, line 21. 
16 EXAMINER KINGERY: Okay. Thank you. 
17 THE WriNESS: "Energy" should be "entry." 
18 Q. (By Mr. Colbert) Do you have any other 
19 changes or corrections, Mr. Wathen? 
20 A. No, I dont. 
21 MR. COLBERT: Your Honor, Mr. Waflien is 
22 available for cross-examination. 
23 EXAMINER KINGERY: Thank you very much. 
24 Mr. Sauer? 
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MR. SAUER: Thank you, your Honor. 
— 

CROSS-EXAMINATION 
By Mr. Sauer: 

Q. Make sure I've got your exhibits correct, 
Mr. Wathen. Remand Exhibit No. 3 is your September 
1st direct testimony? 

A. I'm sorry, I cant hear you very well. 
Q. Exhibit 3 is your direct testimony filed 

September 1st? 
A, In tiie rider FPP case. 
Q. In the rider FPP case. And Exhibit 4 is 

the direct testimony in the AAC? 
A. Thafs right. 
Q. And then Exhibit 5 would be the 

supplemental, okay. Thank yon. 
Ifyou could turn to page 5 of your 

Exhibit 5, at line 14 you talk about a new formula to 
determine market price; do you see that? 

A Ido. 
Q. Can you describe what you mean by "a new 

formula"? 
A. Well, I tiunk flie, what we'd call a 

market based standard service offer is a, ifs really 
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a combination ofa lot of different components that 
in tiie course of several stipulations, orders, and 
rehearing orders we've come up with a method to 
simulate market prices flirough tiiis MBSSO, thafs 
what I mean by "new formula." 

Q. So what you're saying, it's a simulation 
of a market price? 

A. Yes. 
Q. So if there's not a functional market. 

you really can't be certain that what you have is a 
market price; is that what you're saying? 

A. I think by defiiution in this case this 
is the market price. 

Q. As part of the AAC charge you're 
proposing recovery ofthe interest on construction 
work in progress; is that correct? 

A. Tm proposing recovery of a retum on 
construction work in progress, thafs right 

Q. And how many environmental compliance 
projects are included in CWIP recovery that you're 
proposing In tbe AAC charge? 

A. I dont have a comprehensive list off the 
top of my head, but ifs going to be dozens. 

Q. Each plant has a construction project 
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1 ongoing? 
2 A. Again, subject to check, I would say most 
3 coal plants do. I doubt if the gas-fired plants do. 
4 Q. Okay. And are the environmental 
5 compliance projects designed to make the plants 
6 compliant with current clean air regulations or 
7 future regulatory clean air targets? 
8 A. I'm not the person who came up with tiiose 
9 plans, so I probably can't speak too specifically to 

10 them, so Vm not sure exactly which set of 
11 environmental compliance plans they're for. 
12 Q. Well, if the construction project is 
13 designed to meet current clean air requirements and 
14 those facilities aren't completed yet, how would the 
15 plants be operating under compliance? 
16 A. Well, when we operate a plant, lefs just 
17 take the current environmental regulations, if we're 
18 not complying with enviromnental regulations, we have 
19 two choices: Shut the plant down and buy purchased 
20 power, or buy emission allowances and generate power. 
21 Q. Can you also buy sulfur coal to operate 
22 those plants? 
23 A. Pm not sure what each plant's 
24 specifications are, but ifs not a simple tiling to 
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I change over coal specs. 
2 ' Q. But when you're making those decisions 
3 and operating under those conditions, your emission 
4 allowance costs are being run through the FPP; are 
5 they not? 
6 A. If we choose to run ~ if we operate a 
7 plant that isnt con^lying and we operate it for flie 
8 sake of FPP consumers, and it emits beyond its 
9 allowance, we would have to buy an EA, assuming that 

10 purchased power was too expensive otherwise we would 
11 have bought the power. And yes, they would flow 
12 flurough - at least flie FPP share of it would fiow 
13 flurough flie rider FPP. 
14 Q. So essentialfy aren't you asking the 
15 customers to pay twice, then, if they're paying for 
16 any emission allowances that you may be charging them 
17 through the FPP and then in addition to that you're 
18 charging a retum on the construction projects that 
19 would be run through the AAC? 
20 A. I dont see how. 
21 Q. If you - at the time the construction 
22 projects are completed and the retrofit is in place. 
23 would your emission allowance costs then go down? 
24 A. To the extent fliat we were able to reduce 
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our emissions, we would have a lesser need to buy 
einission allowances, so our emission costs in fliat 
respect would go down. 

MR. SAUER: We have notiung else, your 
Honor. 

EXAMINER KINGERY: Thank you. 
Mr. Boehm? 
MR. BOEHM: No questions, your Honor. 
EXAMINER KINGERY: Staff. 
MR. REILLY: No questions. 
EXAMINER KINGERY: No questions? 
MR. REILLY: No, 
EXAMINER KINGERY: Redirect? 
MR. COLBERT: No redirect, your Honor. 
EXAMINER KINGERY: You may step down. 

Thank you very much. 
(Witness excused.) 
EXAMINER KINGERY: Lefs go off tiie 

record for a minute. 
(Discussion held offthe record.) 
EXAMB^ER KINGERY: Lefs go back on flie 

record. 
I believe, Mr. Colbert, you wanted to 

move some exhibits? 
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MR. COLBERT: Yes, I would move Remand 
Rider - Duke Energy - Ohio Remand Riders 1,2,3,4, 
and 5 into evidence. 

EXAMINER KINGERY: Any objections? 
(No response.) 
EXAMINER KINGERY: They will be admitted. 
(EXHIBITS ADMITTED INTO EVIDENCE.) 
MR. COLBERT: And flien just as we marked 

tiie jouit exhibit, but we will wait until testimony 
has been presented on that to move it. 

EXAMINER KINGERY: Thank you. And fliat 
is Joint Exhibit — 

MR. COLBERT: Joint Exhibit Remand Rider 
1. 

EXAMINER KINGERY: Yes, Remand Rider 1, 
and fliat was the stipulation ~ 

MR. COLBERT: Thafs con^ct. 
EXAMINER KINGERY: --as docketed 

yesterday. 
Okay. With that we will adjourn for 

today and reconvene at 9 o'clock on Thursday, April 
19th. I believe we have fliis room. Thank you. 

MR. BOEHM: Thank you, your Honor. 
(Thereupon, at 3:58 p.m. tiie hearing 

35 (Pages 163 to 166) 

**CONnDENTIAL TRANSCRIPT** 
ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



02887 DE-Ohio Remand Rider 

167 

1 adjoumed.) 
2 
3 CERTIFICATE 
4 We do hereby certify that the foregoing is a 
5 tme and correct transcript of flie proceedings taken 
6 by us in tiiis matter on Tuesday, April 10,2007, and 
7 carefully compared with our original stenographic 
8 notes. 

j 9 
Mana DiPaolo Jones, Registered 

10 Diplomate Reporter and CRR. 
11 
12 

Karen Sue Gibson, Registered 
13 Merit Reporter. 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
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I 

I BEFORE THE PUBUC i m U T I E S COMMISSION OF OHIO 
2 
3 In tbe Matter of me 

Consolidated Duke Energy : Case Nos. 03-93-EL-ATA 
4 Ohio, Inc., Rate 03-2079.EL-AAM 

Stabilization Plan : . 03-20^1-EL-AAM 
5 Remand and Rider 'o 03-2680-El^ATA 

Adjustment Cases- 05-724-EHJNC 
6 ^, **•: 05-725-EL-UNC 

'' '""•-': 06-1068-EL-UNC 
7 06-1069-EL-UNC 

06-1085-EL-UNC 
8 
9 PROt-KhDINGS 

10 befcne Ms. Jeanne Kingery and Mr. ScnttFaricas, 
11 Hearing Examinexs, at the Public Utilities Commission 
12 ofOhio. 180EastBfoadStreet,Roon]]l-C,Cohmibus. 
13 Ohio, called at 9:00 a m on Thursday. April 19, 
14 2007. 
15 
16 REMAND RIDER-VOLUME n 
17 
13 
19 
20 
21 ARMSTRONG ft OKEY, INC. 

185 South Fifth Street, Suite 101 
22 Cohimbus, Ohio 43215-5201 

(614)224-9481 -(Km» 223-9481 
23 Fax-(614) 224-5724 
24 

2 

1 (Begin Confidential Portion.) 
2 A. Well, I think the stipulation ensures 
3 that it is ~ that we dont - or the stipulation is 
4 nondiscriminatory, so I think that was intended to be 
5 phrased so, therefore, fbr instance, we had a fmding 
6 ^ ^ f u e l settlement component w i t b | f l B p H | B | ^ : 
7^^|||||ompany and we are passing throi i^^ie toi^^^ 
8 of that to both residential and nonresidential, so I 
9 think all customer classes are benefiting fix>m that 

10 particular piece so that would be nondiscriminatory. 
11 MR. COT .BERT: Your Honor, just ~ no 
12 objection to the answer or the question, but to the 
13 ex^itdi^^^^tness is going to discuss the 
14 ^^HH|P|||||^rtionofthecase,th3tis 
15 confiaSBaLTTiat portion has been redacted ftom 
16 the stipulation and that part of the record should be 
17 under seal. 
18 , (End Confideiteal Portion.) "* 
19 
20 
21 
22 
23 
24 

^ • - ^ 

1 (Pages 1 to 2) 

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481 
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BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

Consolidated Duke Energy Ohio, Inc. Rate 
Stabilization Plan Remand and Rider 
Adjustment Cases. 

Case Nos. 03-93-EL-ATA 
03-2079-EL-AAM 
03-2080-EL-ATA 
03-2081-EL-AAM 
05-724-EL-UNC 
05-725-EL-UNC 
06-1068-EL-UNC 
06-1069-EL-UNC 
06-1085-EL-UNC 

INITIAL POST-REMAND BRIEF, HEARING PHASE II, 
BY 

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL 

I. INTRODUCTON 

A. Prefatory Comments 

The briefs submitted to the Public Utilities Commission of Ohio ("PUCO" or 

"Commission") in Phase I of in these cases identified the parties who supported the 

proposals offered by Duke Energy Ohio, Inc. ("Duke Energy Ohio" or the "Company," 

including its predecessor company, "CG&E'') in Phase I. Those parties supporting 

Duke's proposals remain essentially the same in Phase II ofthese proceedings. This 

situation further demonstrates the importance of evidence regarding the side deals 

between the Duke-affiliated companies and parties or members of parties lo these 

proceedings. 

Serious negotiation of a stipulation regarding the Company's Fuel and Purchased 

Power ("FPP") tracker. System Reliability Tracker (*SRT"), and Annually Adjusted 
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Component (''AAC*') charges could only take place with parties that represent customers 

who bear the full brunt of the rate increases and that have not otherwise been "captured" 

by the Company by means of other financial arrangements. Such serious negotiation did 

not take place regarding the stipulation entered into by parties and filed on April 9, 2007 

("2007 Stipulation," Joint Remand Rider p>t/0). 

The OCC files this brief with redactions to protect information regardmg side 

deals that is alleged by Duke Energy Ohio and others to be confidential, as directed by 

the PUCO. The OCC maintains its previous arguments that such information should be 

released to the public domain. The true nature ofthe rate plan in Duke Energy Ohio's 

service area should be available for public scrutiny. 

B. Burden of Proof 

The burden of proof in these cases rests upon Duke Energy Ohio, and the OCC 

does not bear any burden of proof in these cases. In a hearing regarding a proposal that 

does not involve an increase in rates, R.C. 4909.18 provides that *the burden of proof to 

show that the proposals in the application are just and reasonable shall be upon the pubhc 

utility." In a hearing regarding a proposal that does involve an increase in rates, R.C. 

4909.19 provides that, "[a]t any hearing involving rates or charges sought to be increased, 

the burden of proof to show that the increased rates or charges are just and reasonable 

shall be on the public utility." In the following sections, the OCC will explain how Duke 

' For notalional convenience, the portions of tbe case before and after the Court's deliberations are cited 
separately. The proceedings prior to the appeal are referred to, collectively, as the '̂'Post-MDP Service 
Case*' and the proceedings after the appeal are referred to, colleclively, as the *^Post-MDP Remand Case,' 
tlie latter of which was separated in some respects iuto Phase \ and Phase II. However, a single record 
exists that is applicable to tlie ultimate decisions. Exhibit references to the portion of tlie proceedings in 
Phase I afler remand from the Court contain the word ''Remand" to distinguish them from other exhibits. 
Exhibit references to the potion ofthe proceedings in Phase 11 after remand from tlie Court contain the 
words "Remand Ridcr.^ 



02915 

Energy Ohio has failed to prove that its post-MDP pricing proposals should be adopted 

without alteration by the Commission. 

C. The OCC Position 

The Commission should only approve standard ser\'ice offer rates with bases that 

can be checked and monitored for appropriateness by the PUCO rather than being based 

on Duke Energy Ohio's desired rates."̂  The Commission's objective should be to approve 

a good proxy for market-based rates based upon measurable and verifiable costs.^ As 

stated by OCC Witness Talbot, "[t|here should be no overlap or duplication of items and 

the components should work together to achieve standard service offer rates that provide 

for reasonably priced service and meet the three standards of rate stability for customers, 

financial stability for the company, and encouragement of competition."^ 

In support for this objective, die OCC supports the positions presented by Energy 

Ventures Analysis ("EVA" or "Auditor") in its report to the Commission ("Auditor's 

Report," PUCO Ordered Remand-Rider Exhibit 1(A)). The Auditor's Report m^es 

many recommendations regarding the manner in which the FPP and SRT should be dealt. 

These recommendations should be followed to prevent the Company from making 

procurement decisions that are detrimental to customers. As an example, the Auditor's 

Report states that under the Order in the Post-MDP Service Case, "CG&E believed that it 

had the license to evaluate and select which approach [to computing the FPP] to use," 

"CG&E continuously modified its approach to many . . , items," and "CG&E's elections 

^ See, e.g. OCC Initial Post-Remand Brief, Phase I, at 13-14(April 13,2007). 

^ OCC Remand Ex. I at 6 (Talbot). OCC Witness Talbot testified that rate components should **meet{ ] the 
double standard of reflecting measurable accounting costs and verifiable costs." Id. at 47. 

* Id. at 17 (Talbot), noting the Commission's lest tor a "rate stabilization plan," 
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had very significant ratepayer impacts."'̂  OCC-sponsored testimony also supports a 

prohibition against SRT charges in connection with assets formerly owned by Duke 

Energy North America ("DENA Assets") and currently owned by Duke Energy Ohio. 

OCC-sponsored testimony supports Commission review ofthe charges that Duke 

Energy Ohio proposes for the AAC charge. The Commission should eliminate that 

portion ofthe proposed charge that can be attributed to a retum on all construction work 

in progress ("CWIP"). 

IL PROCEDURAL HISTORY 

The procedural and substantive history ofthese consolidated cases, as 

supplemented herein, is contained in the OCC hiitial Brief, Hearing Phase I, that was 

submitted on April 13, 2007 and the OC'C Reply Brief, Hearing Phase I, that was 

submitted on April 27, 2007. 

Phase II ofthe hearing convened on April 19,2007, and featured the submission 

the Auditor's Report prepared by EVA, as assisted by Larkin & Associates. Mr. Seth 

Schv̂ fartz of EVA and Mr. Ralph Smith of Larkin & Associates ("Larkin") supported the 

results ofthe Auditor's Report in their Hve testimony. The Audit's Report was prepared 

by EVA and Larkin for the audit period July 1, 2005 through June 30, 2006.'* The 

Auditor's Report states that the Commission requested that EVA "follow the general 

guidance that had been provided for the Electric Fuel Component audits" from the 

formerly applicable Ohio Administrative Rules and that the Auditor*s Report was also 

* PUCO Ordered Remand Rider Exhibit 1 at 1-3 (Auditor's Report). 

'^Id.atl-l. 
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guided by the contents ofa stipulation ("FPP Stipulation") that followed EVA's 

submission of an earlier report on October 7, 2005. "̂  

The second day ofthe hearing for Phase II convened on April 19, 2007 and 

largely dealt with the subject ofthe 2007 Stipulation. 

HI, ARGUMENT 

A- The Auditor's Report Should be Followed Regarding FPP 
Charges. 

The audit of Duke Energy Ohio's practices revealed that the Company's treatment 

of matters that affect the FPP calculation has needlessly raised costs. The Audit's Report 

contained the following major recommendations regarding Duke Energy Ohio's 

transactions that affect FPP charges: 

1. EVA recommends for the audit period that the Company 
pass through the native load portion ofthe net margins 
associated with the trading of DE-Ohio coal assets 
purchased for delivery during the audit period except for 
these specifically excluded by paragraph D ofthe [FPP 
SJtipulation. * * * 

2. EVA reconomends that DE-Ohio adopt traditional utility 
procurement strategies related to the procurement of coal 
and emission allowances and cease its "active 
management" of such procurements throughout the balance 
ofthe RSP period. Accordingly, DE-Ohio should develop 
and implement a portfolio strategy such that it purchases 
coal dirough a variety of short, medium and long-term 
agreements with ^propriate supply and supplier 
diversification v̂ nth credit-worthy counterparties. EVA 
further recommends that DE-Ohio no longer seek to flatten 
its position on a daily basis. 

3. EVA recommends that as long as the FPP is in effect coal 
suppliers should not be required to allow the resale of their 
coal for the offers to be considered. 

4. EVA recommends that DE-Ohio initiate a study to report 
on the recurring overstatement of coal inventory at the 
Zimmer station. 

' id. at 1-2 through 1-3. 
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5. EVA recommends that DE-Ohio present several altemative 
sensitivity analyses of key variables, i.e., emission 
allowance prices and market coal prices, in its transaction 
review and approval process. 

The Auditor's recommendations should be followed by the Commission. 

Regarding the first major recommendation, EVA noted that Duke Energy Ohio 

should pass through the margins, consistent with the FPP Stipulation.'' The FPP 

Stipulation should be followed, and all margins not excluded by the FPP Stipulation 

should be passed through the FPP. 

EVA*S second major recommendation that the Company should develop a 

portfolio approach to the purchase of coal essentially argues tliat the Company *s self-

imposed constraint against the purchase of coal on a longer-term basis does not offer 

lower costs than a purchasing regimen that is not artificially constrained. EVA observed 

that "DE-Ohio has no volumes [of coal] committed for the period beginning in 2009 

leaving DE-Ohio's customers totally exposed to the market at that time.*'**̂  Company 

Witness Whitlock makes this same argument regarding capacity purchases that are 

charged as part ofthe SRT: 

As 1 discussed earlier regarding economic management and 
balancing our resources earlier, DE-Ohio believes that it is 
beneficial to purchase capacity instruments for periods longer than 
a year and to do so would enable DE-Ohio to take advantage of 
reliability and pricing opportunities in die market that would 
accme to the benefit of MBSSO consumers.*' 

Id. at 1-9 through 1-10. 

^Id. at 1-7 and 2-13. 

Id. at 2-19. 

" Company Remand Rider Ex. 1 at 7 (Whitlock). 
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The Auditor's Report states that Duke Energy Ohio has passed up attractive coal 

contracts that have increased FPP charges and left an exposure to coal markets after 

2008.*^ 

On cross examination, the Auditor stated his ''position that it is reasonable for the 

[C]ompany to project that there will, in fact, be a demand for electricity to be supplied 

from these [Company] generating stations whether or not they had regulated retail sales 

or firm sales at the present time."'^ The Company docs not properly match the duration 

of its coal contracts with the duration of its sales of electricity ~ the basis for its different 

treatment of coal purchases by jurisdiction'"* - because tlie Company has the statutory 

obligation to provide a standard service offer after 2008.'^ The Company's self-imposed 

restriction on the periods covered by its coal contracts raises fuel costs, a policy tliat does 

not serve either Duke Energy Ohio or its customers. 

EVA's third major recommendation would permit the consideration of bids from 

bidders who seek to limit the resale of their coal. The Company should follow this 

recommendation because it opens up additional opportunities to obtain low-cost bids. 

The Auditor's Report states that "Not every coal producer allows their coal to be resold. 

CG&E buys from those who do."'^ Duke Energy Ohio's defense of its practice is 

disingenuous. Company Witness Whitlock stated that "DE-Ohio does include the resale 

'̂  PUCO Ordered Remand Rider Exhibii l at 2-19 (Auditor's Report). 

'̂  Tr. Vol. Remand Rider Vol 1 at 106 (April 10, 2007) (Auditor). 

"* Id. at 56. 

'^R,C 4928.14(A). 

"* PUCO Ordered Remand Rider Exhibit 1 at 2-11 (Auditor's Report). 
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of coal as a condition on its RFPs but does not exclude an offer from consideration if the 

supplier will not permit the resale of coal."'^ The Company's claim that it is willing to 

purchase coal from suppliers who place restrictions on the resale of coal, but such coal 

suppliers are told not to hid, bodes poorly for Duke Energy Ohio's agreement in the 2007 

Stipulation to accept the Auditor's third major recommendation (i.e. which the Company 

claims to be following at present). '̂  Duke Energy Ohio should be ordered to remove the 

restriction on the resale of coal from its requests for proposals and to select bids on a least 

cost basis. 

An important step needed to carry out EVA's third major recommendation is for 

Duke Energy Ohio to draft a policies and procedures manual for fuel procurement. An 

earlier audit found the Company's manual lacked detail such that "EVA did not find the 

[existing] document to be particulariy useful or relevant."''^ The situation was not 

corrected by Duke Energy Ohio for the most recent audit, such that the policies and 

procedure manual "contains no specific information regarding such items as contract mix, 

inventory targets, or the procurement process."^° The manual should describe "how the 

company solicits bids, qualified new suppliers, purchases coal on an emergency basis, 

etc.," and die solicitation process should remove the restriction on the resale of coal.^' 

'̂  Company Remand Rider Ex. 2 at 9 (Whitlock Supplemental) (emphasis added). 

'* Joint Remand Rider Ex. 1 at 7-8 ("accepts alt audit recommendations . . . except as set forth in 
paragraphs one through eight above"). 

'" PUCO Ordered Remand Rider Exhibit 1 at 2-8 (Audrtor's Report). 

*** Id. (citations omitted). The recommendation is not stated under "Management Audit Recommendations** 
(id. at 1-9 through 1-10), but is ancillary to the major recommendahons regarding coal purchasing. 

^'Id., footnote 11. 
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EVA's fourth major recommendadon would initiate a study into the 

overstatement of coal inventory at the Zimmer station. ITie Auditor's Report states that 

"DE-Ohio continues to follow the PUCO guidelines for adjustment to the DE-Ohio 

plants."^^ The overstatement existed for all five years listed in the Auditor^s Report. The 

Auditor's Report states that "the Zimmer situation is a problem that DE-Ohio needs to 

address... forthwith."^^ Tlie Commission should order Duke Energy Ohio to address 

the persistent problem. 

EVA's fifth major recommendation regarding alternate sensitivity analyses in its 

transaction review and approval process resulted from BVA's observation that "DE-Ohio 

did not appear to have conducted any sensitivity analysis ofthe critical assumptions 

related to SO3, i.e., the variable operating cost ofthe scrubber and emission allowance 

costs, or the market price.""'* The Company should conduct such a sensitivity analysis, 

which would be available for the next performance audit. A sensitivity analysis will 

provide the Commission and die intervenors with additional information with which to 

evaluate the reasonableness ofthe price assumptions utilized by Duke Energy Ohio. The 

Company's assumptions could significantly affect the costs that are passed on to 

consumers. The analysis would also be useful for a performance audit that includes a 

discussion of expenses that are used in the calculation ofthe AAC ~ fiirther discussed in 

a later section — that was recommended by OCC Witness Haugh. 

^ Id at 2-10. 

^'Id. at 2-11, 

•̂̂  Id. at 2^18. 

-̂  OCC Remand Rider Ex. 1 at 5-6 (Haugh). 
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Duke Energy Ohio should be ordered to follow all of EVA's recommendations, 

those stated in the "Management Audit Recommendations" section ofthe Auditor's 

Report as well as the ancillary recommendations that follow from the findings contained 

within d>e Auditor's Report. 

B. Capacity Costs Should be Based on Actual Costs, Which 

Excludes Charges Related to the DENA Assets at this Time. 

The Commission should only approve rates based upon measurable and verifiable 

costs for capacity. The Reserve Margin charge in the stipulation submitted on May 29, 

2004 ("2004 Stipulafion," Joint Ex. 1) was inappropriately based on the hypothetical cost 

of building new peaking units when capacity was available at much lower prices.̂ ^ As 

stated in the OCC's briefs for Phase L die SRT is the sole successor to the Reserve 

Margin component in the 2004 Stipulation, the charge for lining up reserve capacity.^' 

Tlie Infrastmcture Maintenance Fund ("IMF") charge should be eliminated since it was 

added by the Company - without any supporting costs - in its Application for Rehearing 

in the Post-MDP Service Case, The SRT should be reasonable, and not set to reflect any 

hypothetical and/or poorly documented costs proposed by Duke Energy Ohio. 

The Auditor's Report contained the following major recommendation regarding 

Duke Energy Ohio's SRT charges: 
6. EVA recommends that purchase of reserve capacity from 

DENA Assets should not be eligible for inclusion in the SRT, 
as is currently the case.̂ ^ 

^ See, e.g., OCC Initial Post-Remand Brief. Phase I. at 20 (April 13, 2007), citmg OCC Remand Ex. 1 at 
46(TalboO-

^Md. 

*̂ PUCO Ordered Remand Rider Exhibit 1 at 1-10 (Auditor*s Report). 

10 
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In PUCO Case No. 05-732-EL-MER rOuke/Cinergy Merger Casen. the Commission 

found that "costs that may be related to the transfer ofthe DENA assets will not be . . . 

passed on to Ohio customers without approval ofthe Commission."^^ Further, in Case 

No. 05-724-EL-UNC, the Commission adopted a stipulation filed on October 27,2005 

("SRT Stipulation"^* )̂ in which it was stated that Duke Energy Ohio could not use the 

DENA Assets in its SRT calculations without an application to the Commission 

requesting approval.^' The record does nol support any change in the prohibition against 

charging for the DENA Assets, and the Auditor's recommendation should be followed by 

the Commission. 

The Auditor's Report states that Duke Energy Ohio '1ias not demonstrated that its 

native customers are paying more for capacity in the market than they would if DE-Ohio 

purchased capacity for the legacy DENA [plants]."^ The Auditor's Report discusses the 

alternatives available to the Duke Energy Ohio: 

EVA agrees with DE-Ohio as to the types of capacity products it is 
considering and notes that this list may change over time. As a 
result, monitoring ofthe market for alternatives is appropriate. 
EVA supports the use ofa greater mix of products similar to what 
DE-Ohio employed in 2005 rather than the heavy reliance on one 
type of product in 2006. Further, and as noted below, DE-Ohio 
should be considering the use of multi-year arrangements rather 
than only single-year and spot products in ils mix. * * * In fact, it 
is not clear to EVA that DE-Ohio had previously been precluded 

29 

30 

Duke/Cinergy Met-ger Case, Case No. 05-732-EL-MER, Order at 15 (December 21, 2005). 

Tlie SRT Stipulation is reviewed tn the Auditor's Report. PUCO Ordered Remand Rider Exhibit lat 6-1 
through 6-2 (Auditor's Report). The SRT Stipulation itself is an exhibii m the record. OCC Remand Rider 
Exhibit 4. 

'̂ In re Setting of SRT, Case No. 05-724-EL-UNC. Order at 6 (November 22, 2005). 

'^ PUCO Ordered Remand Rider Exhibit I at 6-5 (Auditor's Report). 

11 
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from doing so. EVA believes that DE-Ohio should employ a 
portfolio strategy similar lo what EVA is recommending for fuel.'̂ ^ 

Contrary to the assertion of Company Witness Whitlock, Iherefore, EVA recommends 

the expansion of options applied by Duke Energy Ohio beyond the limited options 

selected by the Company's management in order to hold down costs for consumers.̂ ** 

OCC Witness Haugh pointed out ihat ihe "Company [did] not provide[ ] any market 

pricing mechanism in its Application."'^ Mr. Haugh staled that "DE-Ohio has nol 

demonstrated that use ofthe DENA assets will provide benefits to customers.""*^ The 

pricing mechanism was only addressed in the 2007 Stipulation. That approach is 

inadequate, and will be discussed below regarding the weaknesses in the 2007 

Stipulation.̂ ^ 

The Auditor's Report stales that affiliate transactions "are always problematic," 

"mak[ing] the market suspicious regarding pricing and potentially reduce[ing] 

" id . at 6-4 through 6-5. 

^ Company Remand Rider Exhibit 2 at 11 (Whitlock Supplemental) ("[l]imi!ing the options . . . [which] 
can only increase the cost to consumers"). The opportunity presented by tbe DENA Assels appears to be 
Ihnited. Ahhough Company Witness Whitlock stated tbat the location of DENA Assets ''should not 
exclude them from consideration for Rider STR capacity purchases" (Conipany Remand Rider Exhibit 2 at 
14), Mr. Whitiock stated under cross examination that he did not know whether a MISO transmission study 
had been conducted to determine whether the DENA Assets located in the PJM footprint could qualify as a 
Designated Network Resource (*'DNR'') to meet MISO requirements. Tr. Vol. Remand Rider Voi. I at 
141-142 (April 10, 2007) (Whitlock). 

^̂  OCC Remand Rider Exhibit 1 at 12 (Haugli). 

^ Id. at 11 (Haugh). 

""̂  In short, basing the price for using the DENA Assets on a "market'' price documented by Duke Energy 
Ohio's market trading personnel assures that they will not be 'the most reasonably priced capacity 
available." Company Reinand Rider Exhibii 2 at 11 (Whitlock Supplemental). 

12 
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,38 competitive offers." Thus, Duke Energy Ohio helped to create a problem by reducing 

the number of market participants in the Duke/Cinergy merger,̂ ^ and its proposal to use 

the DENA Assets may compound that problem by discouraging the remaining market. 

Company Witness Whitlock staled that "there is no reason to believe that DE-Ohio's 

motives are nefarious and that the Company will not continue to act in the best interests 

of its consumers."'"* Mr. Whitlock misses the Auditor's fundamental point: the Company 

is expected to act in its own best interests, which creates the need for regulatory oversight 

and the audit process whereby EVA recommended adjustments to the Company's 

purchasing activities that would better align the Company's operations to tht public 

interest. 

The Auditor's Report states that such affiliate transactions "pul[ ] a greater burden 

on the audit process which is then required to determine whether the transaction price 

was for no more than the market."'** Part of that burden also falls to parties such as the 

OCC in future proceedings, and ultimately upon the Commission that must evaluate 

evidence presented by a future auditor and parties to future proceedings. 

'̂  PUCO Ordered Remand Rider Exhibit lat 6-5 (Auditor's Report). The Auditor's conclusions arc 
correct, although pricing for the use ofthe DENA Assets is "problematic" because the generators are 
owned by Duke Energy Ohio as the resuh ofthe Duke-Cinergy merger. OCC Remand Rider Ex. I at 12 
(Haugh). 

'" OCC Remand Rider Exhibit 1 at 12 (Haugh) (Q&A 23). 

'**'Con^any Remand Rider Ex. 2 at 12-13 (Whitlock Supplemental). 

*' PUCO Ordered Remand Rider Exhibit lat 6-5 (Auditor's Report). 

13 
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<i> 

Finally the Auditor's Report states that "DE-Ohio should not be disadvantaged by 

this [Auditor's Report] position as the legacy DENA assets should be able to be sold at 

market prices, which is what DE-Ohio is proposing to pay."'*^ 

The Commission should retain its current position that reserve capacity from 

DENA Assets is not eligible for inclusion in the calculation ofthe SRT. 

C. A Retum on CWIP Should Not be Included in tbe AAC 
Charges. 

The calculation ofthe AAC and the underlying transactions were not within the 

scope ofthe Auditor's Report, a niatter that should be adjusted so that future reviews 

consider a wider range of Company activities. The AAC, according to Attachment 1 to 

the Company's Application for Rehearing in Case No. 03-93-EL-UNC, is defined as a 

component "to recover costs associated with homeland security, taxes, and environmental 

compliance.""*^ The review should include the managerial decisions that involved 

expenditures that potentially qualify for inclusion in the AAC. 

The cross examination of OCC Witness Haugh missed the distinction between the 

addhional review ofthe AAC that he recommended and the PUCO Staffs inquiries in 

this area.'*^ The PUCO Staff investigated the Company's accounts regarding capital 

environmental plant additions, and to some extent verified the existence of certain plant 

additions."*^ Mr. Haugh recommended, however, that a "Management Performance 

*^ld. 

*' Duke Energy Application for Rehearing, Attachment 1 (October 29, 2004). 

** See, e.g., Tr. Remand Rider Vol. II at 61-62 (April 19, 2007) (Haugii) ("track costs"). 

•*' See, e.g., Tr. Remand Rider Voi. 11 at 29 (April 19, 2007) (Tufts) ('̂ financial audit activities as well as a 
physical audit"). 
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audit[ ]" should be conducted regarding die decisions related to expenditures that 

potentially qualify for inclusion in the AAC, similar to those conducted for the SRT and 

FPP cases as well as those in the natural gas industry.'̂ ^ Such a review would extend well 

beyond the verification ofthe Company's accounting records. An objective review 

should be undertaken regarding the sensitivity analyses recommended by EVA with 

respect to coal bid evaluations that should consider "critical assumptions related to SO2" 

such as the operating cost of scrubbers.**̂  Duke Energy Ohio's cross-examination of Mr. 

Haugh demonstrated that the Company believes there are important trade-offs between its 

environmental-related expenditures and its fuel/purchased power activities."*^ The 

absence ofa managerial audit of tlie AAC in conjunction with that of tlie FPP limits tlie 

Commission's insights into such possible trade-offs. 

The reasonableness ofa retum on CWIP for environmental plant in the AAC 

calculations is another niatter not covered by StafTs inquiries. Asked whether he 

formulated an opinion regarding whether a retum on such CWIP is an appropriate 

component ofthe AAC, Staff Witness Tufts stated that he "did not form an opinion and 

that's not part of [his] testimony."^'' Neither the Company nor the Staff provided any 

detail ~ for example, ofthe percentage completion of environmental upgrades at Duke 

Energy Ohio's plants - that miglit further inform the Commission regarding the 

Company's cost of providing service. Like the instruction lo EVA that its audit should 

** OCC Remand Rider Ex. 1 at 5 (Haugh). 

**' PUCO Ordered Remand Rider Exhibit lat 2-18 (Auditor's Report). 

** Tr. Remand Rider Vol. II at 52-53 (April 19, 3007) (Haugh). 

*'Tr. Remand Rider Vol. 11 al 35 (April 19, 2007) (Tufts). 
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"follow the general guidance that had been provided for the Electric Fuel Component 

audits,"'^ the Commission should be interested in evaluating the Company's AAC cost 

submissions in light of past regulatory practice. Such practice considered only CWIP 

upgrades that were 75 percent or more complete before detemiining whether any retum 

on CWIP should be included in rates.^' 

Without more detailed knowledge of the CWIP accounts, the calculations 

available to the Commission are provided in the testimony of Company Witness Watlien 

and OCC Witness Haugh. Mr. Wathen provides a calculation of 9.1 percent of "little g" 

based upon the inclusion of all CWIP, regardless of its state of completion.'' As OCC 

Witness Haugh pointed out, this calculation takes advantage ofthe CWIP regulatory 

concept while completely ignoring regulatory practice for the evaluation of generation 

costs while plant additions are in progress.̂ ^ 

Mr. Haugh's calculation of 5,6 percent of "littie g" excludes the return on CWIP 

from the calculation of the AAC.'''* Mr. Haugh explained that the elimination of a retum 

on CWIP is consistent with Commission discretion regarding the treatment of CWIP for 

rate setting purposes. In the present situation, elimination ofthe retum on CWIP is 

appropriate since customers may receive little or no benefit from the plant additions.^^ 

^ PUCO Ordered Remand Rider Exhibit I at 1-2 (Auditor's Report). 

'̂ OCC Remand Rider Ex. 1 at 6 (Haugh). 

^̂  Conqiany Remand Rider Ex. 4 at 11 (WaihenJ. 

" OCC Remand Rider Exhibii 1 at 7 (Haugh). 

'̂  Id. at 11 (Haugh). 

*Md.at7. 
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Mr. Haugh's result is also consistent with the previous statements within the context of 

the Post-MDP Service Case, including the Commission's statement that the AAC should 

include "expenses."^'' The Company's proposed AAC in the 2004 Stipulation for 

purposes of charging market-based rates requested $60.172,508 out ofa total calculation 

of $107,514,533.^^ The Commission's related finding resulted in only approval of 

$53,725,267,^^ a result that is inconsistent with Company Witness Wathen's calculations. 

A managerial performance audit ofthe AAC should be included along with the 

next review ofthe Company's FPP and SRT trackers. The AAC should be set for 5.6 

percent of "little g" as calculated by OCC Witness Haugh in the pending proceedings. 

D. Charges for Generation Service Should be Located in the 
Generation Portion of tbe Customers' Bills 

The RSC, SRT, IMF, and AAC charges that resulted from the Post-MDP Service 

Case were incorrectly stated and billed to customers as distribution charges when all 

these charges are part ofthe Company's sfcmdard service offer for generation ser\'ice.̂ ^ 

The RSC was created in the Post-MDP Service Case as a portion of "little g," and is 

clearly generation-related,^^ OCC Witness Haugh's testimony cites the testimony of 

Company Witness Wathen regarding the generation-related nature ofthe SRT and AAC 

charges.^' The Commission stated that the AAC charge is "not, . . placed upon 

** Id. at 9, quoting Post-MDP Service Case, Order at 32 (September 29.2004). 

"Id . at 8-9. 

^ OCC Remand Rider Ex. 1, MPH Attachment 2 (Haugh). 

** See, e.g.. OCC Remand Ex. 1 at 22 (Talbot). 

''' OCC Remand Rider Ex. I at 17 (Haugh). 
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distribution or iransmission, and is not an ancillary service."^^ The charges that were set 

in these cases were all clearly generation-related. They have appeared, however, in the 

distribution portion of customers' bills.*'̂  This misplacement should be corrected. 

As OCC Witness Haugh points out, Duke Energy Ohio includes the SRT and the 

IMF in a line item entitled "Delivery Riders.''^ The IMF was not addressed, other than 

regarding its incorrect categorization by Duke Energy Ohio, in Phase 11 of diese 

proceedings because it is nol a "tracker" whose level was to be set based upon the 

Company's incurred costs. This, of course, is die problem with the IMF: the SRT is the 

true successor to the Reserve Margin charge that was stared in the 2004 Stipulation and 

the IMF has not been justified in the record of these cases.*̂ ^ Therefore, the charge that 

should be shown under the portion ofthe customers' bill for "Generation Charges" 

should include only the SRT portion ofthe charges formeriy listed at "Delivery Riders."^* 

The generation-related charges that result from the Commission's final 

determinations in these cases should be charged to customers as generation charges. The 

change in the Company's bills should take place al the same time that new standard 

service offer charges are billed to customers. 

*̂  Posi'MOP Service Case, Entry on Rehearing at 17 (November 23,2004). 

" OCC Remand Rider Ex. 1 at 16 (Haugh). 

" id . at 18. 

^' See, e.g., OCC Remand Ex. 1 at 48 (Talbot). 

'* OCC Remand Rider Ex. 1, MPH Atlachmenl 2 (Haugh). 
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IV. THE TEST FOR APPROVAL OF A PARTIAL STIPULATION 

A. The Test for a Partial Stipulation Emphasizes the Public 
Interest. 

The 2007 Stipulation was filed just prior to the hearing on Phase II ofthese cases 

and its recommendations arc part of the record that the Commission will consider in these 

cases.**̂  The standard of review for consideration of a partial stipulation has been 

discussed in a number of Commission cases and by the Ohio Supreme Court. Sec, e.g., 

CG&E ETP Case, PUCO Case No. 99-1212-EL-ETP. ct al, at 65 (July 19, 2000). 

Among other places, the Ohio Supreme Court has addressed its review of 

stipulations in Cotusumers Counsel v. Pub. UtiL Comm., (1992), 64 Ohio St. 3d 123,125 

{''Consumers' Counsel 1992"). Cit'mgAkron v. Pub. Utii Comm. (1978), 55 Ohio St2d 

155, 157, the Ohio Supreme Court stated in Con.sumers' Counsel 1992 that: 

The Commission, of course, is not bound to the terms ofany 
stipulation; however, such terms are properly accorded substantial 
weight. Likewise, the commission is not bound by the findings of 
its staff. Nevertheless, those findings arc the result of detailed 
investigations and are entitled to careful consideration. 

In Duffv. Pub. Utii Comm. (1978),... in which several ofthe 
appellants challenged the correctness ofa stipulation, we stated; 

A stipulation eniered into by the parties present at a commission 
hearing is merely a recommendation made to the commission and 
is in no sense legally binding upon the commission. The 
commission may take the stipulation into consideration, but must 
determine what is just and reasonable from the evidence presented 
at the liearing.̂ ^ 

6) Joint Remand Rider Ex. 1 (2007 Stipulation). 

CorKumffrs' Counsel 1992 at 125. 
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The present cases involved negotiations beiween CG&E and a few parties that seem to 

have been directed at serving parties with narrow interests while broader interests were 

ignored. While die PUCO Staff executed the 2007 Stipulation, testimony by the Auditor 

is critical of many ofthe positions taken in the 2007 Stipulation. The PUCO Staff 

presented merely a cursory explanation for the abandonment ofthe Auditor's 

recommendations. The result advanced by the 2007 Stipulation is not "just and 

reasonable." 

The Court in Consumers' Counsel 1992 considered whether a just and reasonable 

result was achieved with reference to criteria adopted by the Commission in evaluating 

settlements: 

1. Is the settiement a product of serious bargaining among 
capable, knowledgeable parties? 

2. Does the settlement, as a package, benefit ratepayers and 
the public interest? 

3. Does the settlement package violate any important 
regulatory principle or practice?**^ 

The OCC submits that the 2007 Stipulation, which "recommend[sj that the Public 

Utililies Commission of Ohio . . . approve the [2007 Stipulation]," violates the criteria set 

out by the Commission and the Ohio Supreme Court.™ 

Id. at 126. 

'** Joint Ex. 1 at 2. 
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B. The Partial Stipulation Fails the Test for Approval ofa 
Settlement. 

1. The Settlement Was Not the Product of Serious 
Bargaining. 

The Commission's deliberations .should include consideration ofthe narrow 

interests pursued by supporters ofthe 2007 Stipulation so that they can be accurately 

contrasted with the interests of those parties having broader interests who oppose the 

2007 Stipulation. The OCC Initial Brief, Phase 1, stated that there is narrow support for 

the 2004 Stipulation once the support of those connected with side deals is disregarded.^' 

The 2007 Stipulation was again executed or has gone unopposed by Staff; OHA, OEG, 

and lEU^^ whose members have "opiion agreements"; the City of Cincinnati ("City"); 

and People Working Cooperatively ("PWC").̂ ^ fhe OCC's participation in drafting an 

agreement would have provided credibility to the argument that serious bargaining took 

place over the 2007 Stipulation, but the OCC's efforts to correct even the obvious flaws 

in the document were entirely rebuffed. 

The option agreements that were discussed in detail in Phase I ofthese 

proceedings provide OHA, OEG, and lEU members with protections against the 

increases that are the subject of Phase ll ofthese proceedings. The option agreements are 

numerous, but can be summarized by discussion ofthe three representative agreements 

that are featured in the testimony of OCC Witness Hixon.'^ The option agreement for 

" OCC Iniiial Post-Remand Brief, Phase !, at .̂ 701X. 

" lEl', \vhi!e not a ?iigna!ory to the 20(P Stipulation, iiiailc u publicly known tlwt it did not oppose the 
agreement. Tv. Remand Rider Vol. |{ at 1>3 (.April l̂ J 200^) (position statement by lEU Counsel Neilsen). 

•' Joint Remand Rider b:x. 1 ut ^ (2007 Snpuljtioiij. 

' ' OCC Remand Hx. 2(A). 
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an OHA member) provides reimbursement o barges and the 

The 

an OEG member) provides reimbursement o f ^ B u i d option agreement fo 

charges as ^ ^ ^ I ^ H l i H B i ^ ^ H B I H H ^ H I ^ ^ ^ ^ B ^ '̂ ^̂  

agreement for Marathon '̂* (an lEU member) provides for reimbursement ofthe AAC, 

half the SRT charges, and the remainder of FPP charges after removal of its emission 

allowance component.**̂ ' The legacy ofthe side agreements in the Post-MDP Service 

Case continues: serious bargaining did not take place between Duke Energy Ohio and 

parties whose members are shielded from the brunt of rale increases that are the subject 

of negotiations. 

The City withdrew from the Post-MDP Service Case on July 13,2004 without 

any apparent participation other than the execution of a side deal with the Company that 

provided the City with $1 million.'*^ The City did not file an initial brief by the June 22, 

2004 deadtine, and did not file a reply brief by the July 6,2004 deadline before it 

withdrew. The City reentered these cases in a Motion to Intervene dated February 21, 

2007. The City's only apparent participation in the Post-Remand Case was to execute 

the 2007 Stipulation. The City has not demonstrated any knowledge of the issues in these 

'* Id, BEH Anachment 17 (Bate stamp S*)). 

'* Id.; see also id. at 51 (Hi?(onl. 

'• Id., BEH Aitachment 17 (Bate stamp 11). 

''̂  Id ; see also id. at 52 (Hixoni 

'* Id.. UEH Attachment 17 (Hate stamp 44)-

** Id., see also id. at 52 (Hixon). 

" OCC Remind E.X. 6 at t4. 
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cases. Its execution ofthe 2007 Stipulation is designed to protect its side deal that 

depends upon an outcome to these cases that is satisfactory to the Company.̂ ^ Serious 

bargaining did not take place between Duke Energy Ohio and the City. 

The support of PWC is best explained by its Motion to Strike a Portion ofthe 

BRIED {sic, ''BRIEF''} of Ohio Partners for Affordable Energy." That Motion explains 

PWC's dependency on ftmds pn^vided by Duke Energy Ohio.̂ "* Like the City, PWC has 

not demonstrated any knowledge ofthe issues in these cases. Its participation in the 

prehearing conference held on December 14,2006 focused on protesting die possible 

consolidation of cases involving the Company's trackers with issues identified by the 

Supreme Coiut of Ohio. According to PWC's counsel: "My client is sort of an unusual 

party in this case, and my client... would not have intervened in all ofthese otiier [rider] 

cases at this point."**̂  Its "issues," as reflected by its Motion to Strike, seem driven by 

protecting its status as a recipient ofthe Company's funding. Despite its protestations, 

PWC has focused on maintaining the financial support for its narrow interests. The 

Commission, on die other hand, should disregard such narrow interests and base its 

decision upon the public interest. 

The circumstances ofthese cases, and ofthe parties to the 2007 Stipulation, 

demonstrate that the partial settlement was reached without serious bargaining that 

involved capable, knowledgeable parties. A full evidentiary record has been presented to 

" OCC Remand Ex. 6 at 1(6 (''order unacceptable to CG&E" "in Case No. 03-93-EL-ATA or a related case 
necessary to carry out the terms and conditions of ihe Stipulation"). 

*' PWC Reply Brief and Motion to Strike (April 27, 2007). 

'̂ ^ Id. at 3-5. 

^̂  Tr. at 26-27 (December 12, 2006) (transcribed prehearing conference). 
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the Commission, including an extensive management performance audit by a consultant 

selected by the Commission. The Commission should reach its decision in these cases 

without relying upon the 2007 Stipulation. 

2. The Settlement Package Does Not Benefit the PubUc 
Interest. 

The settlement package stated in die 2007 Stipulation does nol provide a benefit 

to ratepayers or serve the public interest. Instead of adopting the 2007 Stipulation 

without alteration, the Commission should adopt all the EVA recommendations regarding 

die FPP and the SRT (the latter as supported by OCC testimony) and reject the inclusion 

of a retum on CWIP as part ofthe -AAC. Support for these positions is stated above, and 

the present discussion will focus on die numerous weaknesses contained within the 2007 

Stipulation that result in a settlement package that does not benefit the public interest. 

Paragraph 1 ofthe 2007 Stipulation addresses credits to customers that were the 

subject of EVA's first major management audit recommendation. Paragraph 1 addresses 

one source of credits recommended by EVA. bul not all the recommended credits. In 

particular, the 2007 Stipulation states that "Recommendation 1 on page 1-9 ofthe 

Auditor's Report dated October 12, 2006, shall be withdrawn."̂ *^ As slated above, all 

credits recommended by EVA should be flowed back to customers who incur FPP 

charges. 

•* Joint Remand Rider Ex. 1 al 4, Tl I (2007 Stipulation). The 2007 Stipulation docs not explain how such a 
recommendation can be '"withdrawn." The Commission ordered the preparation ofthe Aaditor*s Report 
(i.e. "PUCO Ordered Remand Rider Exhibit 1"). EVA's Seth Schwartz and Larkin and Associate's Ralph 
Smitli defended the findings and conclusions contained in the Auditor's Report without any withdrawal or 
retraction. 
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Paragraph 2 also states that an EVA recommendation "shall be wididrawn," this 

dme the second major management audit recommendation.̂ ^ EVA recommended that 

Duke Energy Ohio adopt a portfolio approach to the procurement of coal and emission 

allowances. Paragraph 3 ofthe 2007 Stipulation offers "meet[ings] to discuss the terms 

and conditions imder which DE-Ohio may purchase and manage coal assets, emission 

allowances, and purchased power for the period after December 31, 2008" in order to 

"make a recommendation . . . for consideration no later than the next FPP audit."^^ This 

provision for meetings in the 2007 Stipulation concedes that the EVA recommendation 

regarding coal procurement has substance. The provision for meetings also recognizes 

that the 2007 Stipulation was rushed into place before the Phase II hearings were held 

and without carefully dealing with all the substantive matters at issue. The Commission 

should act on EVA's recommendations rather than adopt an unaltered 2007 Stipulation 

that would essentially hand Duke Energy Ohio "veto" authority over progress on fuel 

purchasing procedures. 

Paragraph 4 ofthe 2007 Stipulation would reinstate the Company's proposed 

treatment of transmission congestion costs and reject the Commission's removal of those 

costs from the FPP to "Rider TCR, as approved in paragraph 26 ofthe PUCO's 

December 20, 2006 Older in Case No. 03-93-EL-ATA et air̂ "^ The record does not 

contam an explanation for the change, offering the Commission no hope of explaining the 

change from its previous order. 

*' Joint Remand Rider Ex. 1 at 5, K2. 

"Md. at 5,^3. 

** Id. at 6, IK-
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Paragraph 5 ofthe 2007 Stipulation states that "DE-Ohio's proposed Rider AAC 

Calculation shall be adjusted in accordance with the Staff corrected supplemental 

testimony of L'Nard E. Tufts."'̂ ^ That testimony contained small additions lo the 

Company's CWIP accounts. The controversy in these cases regarding AAC charges does 

nol, however, involve Mr. Tufts' work or dispute regarding the manner in which any 

AAC calculations were carried oul. The controversy in these cases is whether a reium on 

CWIP should be included in the AAC, a matter on which Staff Witness Tufts stated no 

opinion.^' The Commission should reject Paragraph 5 of Ihe 2007 Stipulaiion and set the 

AAC charge a! 5.6 percent of "little g" as supported in OCC Witness Haugh's testimony 

as pari of the PUCO's efforts "lo consider ihe reasonableness of expenditures" in the 

AAC catcgory.'^^ 

Paragraph 6 slates that "DE-Ohio shall work with the Staff to amend ils bill 

formal" "lo reflect generation-related charges such as the FPP, SRT, and AAC, in the 

generation portion ofthe customer bill."*̂ ^̂  The proper placement of generation-related 

charges was raised in the testimony of OCC Witness Haugh.^ The agreemeni ihal "such 

amendments will not result in additional programming or billing costs" is the correct 

^ Id. at 6, US. Construed literally, the 2007 Stipulation does not make a reconimeiMiation regarding AAC 
charges. Paragraph 5 states agreement regarding the Company's calculations, not the AAC charge. The 
Company*s catculatioiis having been adjusted by agreement between certain parties, the issue of whether to 
accept the inclusion ofa return on CWIP remains unaddressed by the 2007 Stipniation. 

" Tr. Remand Rider Vol. 11 at 35 (April 19, 2007) (Tufts) ("i did not form an opinion and that's not part of 
my testimony."). 

-̂ Post-MDP Ser\'ice Case, Entry on Rehearing at 10 (November 23, 2004). 

*' Joint Remand Rider Ex. I at 6,16. 

'̂  OCC Remand Rider Ex. I at 16-18 (1 laugh). 
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result.̂ *** However, that result is not particularly gratifying as part ofthe settlement quid 

pro quo since die Company caused the problem when it prepared customer bills that did 

not recognize the Commission's determinations that these charges are generation in 

nature.̂ ^ Paragraph 6 is also vague, referring to charges "'such as the FPP, SRT, and 

AAC."'*'' The RSC, SRT, IMF, and AAC - all charges that resulted from the Post-MDP 

Service Case that dealt with standard service offer generation rates pursuant to R.C. 

4928.14(A) - were incorrectly stated and billed to customers as distribution charges 

when all these charges are part ofthe Company's charges for generation service.^^ 

Paragraph 7 states a minor concession on die part of Duke Energy Ohio by 

providing for the collection of "DE-Ohio's projected 2007 planning reserve capacity 

purchases by year-end," which would not require the payment of interest.̂ ^ The 

Commission's Entry dated December 20,2006 set the SRT at zero and provided for 

interest as part ofthe true-up following its decision in these cases.*^ Paragraph 5 ofthe 

2007 Stipulation also refers to collections - this time for the AAC - trued-up "such that 

the amount calculated to he recovered in 2007, will be recovered by December 31, 2007" 

and does not include interest charges.'*** However, the AAC should be set at a level 

" Joint Remand Rider Ex. 1 at 6, ^6. 

OCC Remand Rider Ex.. I at 16-17 (HaughX citing Commission orders including the Entry on Rehearing 
dated November 23, 2004 in the Post-MDP Service Case. 

^' Joint Remand Rider Ex. I at 6, f6 (emphasis added). 

•̂  OCC Remand Rider Ex. 1, MPH Attachment 2 (Haugh). 

** Joint Remand Rider Ex. I at 7, fJ, 

'** Entry at 6 (December 20, 2006). 

"" Joint Remand Rider Ex. t at 5,1|5 

27 



02940 

102 below that currently being charged, as recommended by OCC Witness Haugh. 

Therefore, the absence of interest charges on the true-up of AAC charges is only a 

concession on the part of Duke Energy Ohio if the higher AAC charges requested by the 

Company are approved. 

Paragraph 8 ofthe 2007 Stipulation presented the most obvious controversy at 

hearing, and remains an unsettled element regarding Duke Energy Ohio's intentions 

under the agreement. Paragraph 8 would render EVA's "recommendation 6 on page 1-10 

of die . . . Audit[or's] Report . . . inapplicable.""^^ EVA's recommendation would 

exclude the use ofthe DENA Assets for puiposes of calculating the SRT. In its place, the 

Company proposes to charge for capacity from the DENA Assets based upon broker 

quotes, prices for third party transactions, or by a method acceptable to only the 

Company and the PUCO Staff.'"^ The use of broker quotes or third party transaction 

prices would not deliver savings from "the most reasonably priced capacity available" 

that was promised by Company Witness Whitlock.'̂ '̂  To the contrary, use ofthe DENA 

Assets presKits the danger of unreasonably high charges that could result from the 

Company's determination of costs associated with Company-ownedgeneration.^^^ 

'"^OCC Remand Rider Ex. 1 at 11 (Haugh). 

'°^ Joint Remand Rider Ex. I at 7, ^8. 

'«Id. 

' " Company Remand Rider Ex. 2 at 11 (Whitlock Supplemental). 

"* Company Witness Smith agreed that the word "purchases" in paragraph 8 ofthe 2007 Stipulation is 
inappropriate under circumstances where tlie generating facilities are owned by the Company. Tr. Remand 
Rider Vol. U at 95 (April 19, 2007) (Smith). 
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Paragraph 8 is weakly worded and unable to protect customers from the 

Company's overcharges if Didce Energy Ohio is permitted lo use the DENA Assets.̂ ^^ 

For instance, the 2007 Stipulation does not provide for Commission approval of an 

agreement reached between the Company and the PUCO Staff regarding charges for 

using die DENA Assets. Also, OCC Witness Haugh noted the apparent disagreement 

regarding the interpretation of paragraph 8 that broke out as early as the cross-

examinafion of Company Witness Whitiock on April 10,2007. In Mr. Haugh's 

supplemental testimony filed on April 17, 2007, he observed that the Assistant Attomey 

General's cross-examination of Mr. Whitlock revealed Stafl's more narrow interpretation 

of paragraph 8 that would not pemiit the Company to repeatedly use the DENA Assets. 

The 2007 Stipulation was apparently executed hastily and without complete agreement 

between the stipulating parties. 

Apparently in response to the cross-examination of Mr. Whitlock and Mr. 

Haugh's pre-filed supplemental testimony, Staff and the Company produced a 

"Clarification" on April 19, 2007 that permitted use ofthe DENA Assets "during two 

consecutive seven day periods" only with "Commission approval."'^ According to 

Conipany Witness Smith, the Clarification permits Duke Energy Ohio to use the DENA 

Assets in a series of transactions, without Commission approval, as long as at least one 

'**' See OCC Remand Rider Ex. 2 at 3-5 (Haugh Supplemental). 

'"* Id. at 3, citing Tr. Remand Rider I at 143 (Whitlock). 

'̂ ^ OCC Ex. Remand Rider 3 ai 1-2 ('Clarification of April 9. 2007, Stipulaiion and Recommendation"). 
Company Witness Smith could not satisfactorily explain his vision ofthe Commission approval process. 
Tr. Remand Rider Vol. H at 93 (Smith). 
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day separates the seven day periods.*̂ *̂  The Clarification therefore appears to protect 

consumers to the extent that Duke Energy Ohio may only use its DENA Assets for seven-

eighths ofthe year. The confusion over fashioning consumer protections involving the 

use ofthe DENA Assets reveals a weakness in the 2007 Stipulation as well as the 

underiying wisdom behind EVA's recommendation against dieir use in computing the 

SRT. 

Paragraph 9 is deceptive in its provision regarding Duke Energy Ohio's 

acceptance of "all audit recommendations made in the Report ofthe Financial and 

Management/Performance Audit... except as set forth in paragraphs one through eight 

above."* ̂ ' As noted above, Company Witness Whitlock testified that Duke Energy Ohio 

"does not exclude an offer from consideration if the [coal] supplier will not permit the 

resale of coal."**^ From that statement, the Company apparentiy believes it already 

complies with EVA's major recommendation 3 which slates dial "coal suppliers should 

nol be required to allow die resale of their coal for the offers lo be considered."*'^ 

Company Witness Whitlock admits, however, that Duke Energy Ohio "include[s] the 

resale of coal as a condition on its RFPs.""" That condition on the RFPs renders 

meaningless the Company's "agreement" in Paragraph 9 to consider bids that Duke 

Energy Ohio actively discourages and that the Company would consider non-complying 

"" Tr. Remand Rider Vol. II at 92-93 (Smith). 

' " Joint Remand Rider E.\. 1 at 7-8, ^9. 

' '̂  Company Remand Rider Ex. 2 at 9 (Whitlock Supplemental). 

"^ PUCO Ordered Remand Rider Exhibit lat 1-10 (Auditor's Report). 

114 Company Remand Rider Ex. 2 at 9 (Whitlock Supplemental). 
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with its RFPs, The Commission should reject the Company's subterfuge whereby it 

states agreemeni to an EVA recommendation but intends (in practice) the opposite result. 

The 2007 Stipulation contains numerous faults that result from the narrow 

interests of those who fashioned the agreement and the haste with which the agreement 

was patched together. The broad public interest is not served by approval ofthe 2007 

Stipulation. The Commission should order the Company to comply with all the 

recommendations contained in the Auditor's Report and die OCC-sponsored testimony. 

3. The Settlement Package Violates Important Regulatory 
Policies and Practices, 

Paragraph 5 of die 2007 Stipulation addresses tlie calculation ofthe AAC, and 

adoption of that provision would violate a traditional regulatory policy and practice. That 

paragraph fails to recognize the Commission's earlier statements that AAC calculations 

would consider "expenses.""^ Even if CWIP calculations regarding capital expenditures 

are considered for purposes of setting the AAC, Commission policies and practices 

should be used to guide the development of reasonable standard service offer rates. As 

staled above, the Commission informed EVA that it should use the previously effective 

provisions regarding electric fuel component cases in the evaluation of Company 

practices as they related to the FPP.'**̂  Similar evaluation of CWIP amounts, i.e. pursuant 

to regulatory practices dial pre-dated electric restnicturing in Ohio, should be applied for 

the purpose of deciding which costs are appropriately associated with capital 

expenditures. 

' ** OCC Remand Rider Ex. 1 at 9. quoting Post-MDP Service Case, Order al 32 (September 29, 2004). 

"* PUCO Ordered Remand Rider Exlubit 1 at 1-2 dirough 1-3 (Auditor's Report). 
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The Commission should undertake the evaluation of AAC costs, in die PUCO's 

words, "to consider the reasonableness of expenditures" in the AAC category because 

"[i]t is not in the public interest to cede this review.""'' Reasonable methods should be 

used to reflect actual costs for charges such as the AAC. As slated in OCC Witness 

Haugh's evaluation of regulatory principles and practices, "[pjaragraph five ofthe 2007 

Stipulation would permit a retum on CWIP that would not traditionally have been 

allowed in ratemaking proceedings.""** 

Staff Witness Tufts evaluated the accounts and physical assets associated with the 

Company's AAC calculation. He did not, as stated above, formulate an opinion as to 

whether a retum on CWIP was appropriate for standard service offer rates. ' Staff 

Witness Cahaan supported the reasonableness of paragraph 5 based entirely upon its 

adoption of "calculations put forth by Staff witness Tufts."̂ *̂* Such an endorsement by 

Mr. Cahaan is meaningless regarding the policy of including or excluding a return on 

CWIP, a matter upon which Mr. Tufts offered no opinion. The Commission should reject 

Paragr^h 5 of die 2007 Stipulation and set the AAC charge at 5.6 percent of "little g" as 

supported ia OCC Witness Haugh's calculations and testimony. 

Paragraph 8 ofthe 2007 Stipulation addresses the pricing of capacily from the 

DENA Assets, and adoption of that provision would violate a traditional regulatory 

policy and practice. That paragraph improperly supports Duke Energy Ohio's breach of 

" ' Post-MDP Service Case, Entry on Rehearing at 10 (November 23, 2004). 

'** OCC Remand Rider Ex. 1 at 7 (Haugh). 

"^ Tr. Remand Rider Vol. li at 35 (April 19. 2007) (Tufts) ("I did nol form an opinion and that's not part of 
my testimony.*'). 

' ^ Staff Remand Rider Ex. 3. Answer 3. 
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the SRT Stipulation as well as the Company's violation ofthe Commission's Order that 

adopted the SRT Stipulation in ils entirety.'̂ ^ The SRT Stipulation was entered into by 

Duke Energy Ohio, the OCC, and other parties who agreed in October 2005 to a number 

of provisions in Case No. 05-724-EL-UNC,'̂ ^ Among other matters, "CG&E agreed to 

"provide OCC with workpapers and other data supporting the use of DENA Assets as 

part ofthe SRT and if any interested party is concemed about the use of DENA Assets in 

the SRT the Commission will hold a hearing."'*^ The Company failed to provide the 

OCC with any such information.'̂ "* 

The subject ofthe proceeding to which the SRT Stipulation applied was the "pricx» 

for competitive retail electric service for the period of January 1, 2006, through 

December 31, 2006."'^^ The workpapers and other supporting data should have been 

provided lo the OCC before the hearing in which the Company proposed to include the 

use of DENA Assets. Company Witness Smith agreed that the SRT Stipulation 

contemplated the provision of infonnation to the OCC before the hearing that is 

mentioned in the SRT Stipulation.'^* Duke Energy Ohio's Senior Counsel, who executed 

the SRT Stipulation,'" stated at the hearing on April 29, 2007 that "frankly, we are 

having a hearing. That's what we are doing." The workpapers and supporting data. 

'̂ * In re Setting of SRT, Case No. 05-724-EL-UNC, Order at 6 (November 22, 2005). 

'̂ ^ OCC Remand Rider Ex. 4. 

*-̂  Id at 5, US. 

*-̂  Tr. Remand Rider Vol. II at 97-98 (April 19,2007) (Smith) ("1 don't know how you would"). 

'^ OCC Remand Rider Ex. 4 at 3 (last "WHEREAS"). 

'̂ •"Tr. Remand Rider Vol. H at 101 (Aprd 19, 2007) (Smith). 

'̂ ^ OCC Remand Rider Ex. 4 at 5. 
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therefore (and by admission), should have been presented to die OCC before the hearings 

in these cases. 

Company Witness Whitlock submitted testimony regarding the Company's 

request to use the DENA Assets on November 16, 2006.'*^ The required workpapers and 

olher supporting data, however, were never provided to the OCC. The SRT Stipulation 

anticipated that the Company would work towards documentation that would support use 

ofthe DENA Assets if it sought to include their use in a SRT calculation. Company 

Witness Smith, however, stated tliat such documentation would not be provided before 

the Company's request to use the DENA Assets.''^ The effeci ofthe Company's 

actions - in this case its lack of actions -- is to raise suspicions that Duke Energy Ohio's 

motives are "nefarious."''*^ The SRT Stipulation was designed to counter natural 

suspicions widi the sharing of information, a design that has been thwarted by Duke 

Energy Ohio's non-compliance. The Commission should not approve the use ofthe 

DENA Assls for the calculation ofthe SRT itnder these circumstances. 

V. CONCLUSION 

The OCC supports the positions presented in the Auditor's Report. The Auditor's 

Report makes many recommendations regarding the manner in which the FPP and SRT 

should be dealt. OCC-sponsored testimony also supports the Auditor's recommendation 

'̂ * Company Remand Rider Ex. 2 at 10-14 (Whitlock Supplemental). 

'-*• Tr. Remand Rider Vol. II at 97-98 (April 19, 2007) (Smith). 

'^The word choice is tluit of Company Witness Whitlock, so disingenuously stated that "there is no reason 
to believe that DE-Ohio's motives are nefarious.. ." Company Remand Rider Ex. 2 at 13 (Whitlock 
Suppleniental) 
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dial would continue the prohibition against including the cost of using DENA Assets in 

the calculation of SRT charges. 

OCC-sponsored testimony also supports Commission review of die charges that 

Duke Energy Ohio proposes for die AAC charge. The Commission should eliminate that 

portion ofthe proposed charge that can be attributed to a retum on all CWIP and set die 

AAC at 5.6 percent of "little g." Future management performance audits should include 

a review of Duke Energy's operations that contribute to the AAC charges. 

Respectfiilly submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

Jeffrey E/ Small. Counsel of Record 
Ann M. Hotz 
Larry S. Sauer 
Assistant Consumers' Counsel 

Office Of The Ohio Consumers' Counsel 
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OHIO PARTNERS FOR AFFORDABLE ENERGY'S 
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PHASE 2 
CONFIDENTIAL VERSION 

I. INTRODUCTION 

Ohio Partners for Affordable Energy ("OPAE"), an intervenor in the above-

captioned cases, hereby submits its initial brief in Phase 2 ofthese consolidated 

proceedings before the Public Utilities Commission of Ohio ("Commission"). This 

second part of the proceedings concerns applications made by The Cincinnati Gas & 

Electric Company ("CG&E"), now Duke Energy Ohio. Inc. ("Duke") to adjust riders 

previously allowed by the Commission. CG&E-Duke calls these riders the fuel and 

purchased power ("FPP") tracker, the system reliability tracker ("SRT") and the annually 

adjusted component ("AAC") of the market-based standard service offer. 

On April 9, 2007, CG&E-Duke filed a stipulation and recommendation purporting 

to represent a fair and reasonable solution of the issues raised in these cases. Joint 

Exhibit Remand Rider ("Jt. Ex. R.R.") 1 at 3. In addition to CG&E-Duke, the April 9. 

2007 stipulation was signed by the Staff of the Commission ("Staff"), Ohio Energy 
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Group ("OEG"), the Ohio Hospital Association ("Hospitals"), the City of Cincinnati and 

People Working Cooperatively ("PWC"). The Industrial Energy Users-Ohio ("lEU-O") 

did not sign the stipulation but stated on the record that it did not oppose it. Tr. Remand 

Rider(R.R.)llat153. 

II. THE APRIL 9, 2007 STIPULATION IS NOT THE PRODUCT OF SERIOUS 
BARGAINING AMONG THE PARTIES. 

A. THE APRIL 9, 2007 STIPULATION IS NOT SUPPORTED BY A WIDE 
RANGE OF PARTIES TO THESE CASES. 

In considering the reasonableness of a stipulation, the Commission uses a three-

prong test approved by the Ohio Supreme Court: 

1. Is the settlement a product of serious bargaining among capable, 
knowledgeable parties? 

2. Does the settlement, as a package, benefit ratepayers and the public 
interest? 

3. Does the settlement package violate any important regulatory principle or 
practice? 

Ohio Consumers' Counsel v. Pub. UtiL Comm. (1992), 64 Ohio St3d 123,126. 

Contrary to the first prong of the Commission's test, serious bargaining among 

the parties did not take place at the settlement negotiations. The stipulation is not 

balanced and does not represent the views of all customer classes who are parties to 

these cases. 

The Ohio Supreme Court has affirmed the Commission's rate stabilization plan 

concept solely on the basis of stipulations supported by a wide range of parties to the 

cases. In Constellation NewEnergy, Inc. v. Pub. Utii. Comm., 104 Ohio St.3d 530, 

2004-Ohio-6767, the Court affirmed the Commission's finding in approving a rate plan 
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on the basis of the reasonableness of a stipulation supported by all customer classes. 

As the Court stated in a subsequent case involving the rate plan of FirstEnergy Corp.: 

The absence of a stipulation signed by customer groups factually 
distinguishes this case from Constellation, In Constellation we also noted 
that "no entire customer class was excluded from settlement negotiations 
and that the following classes were represented and signed the 
stipulation: residential customers, low-income customers, commercial 
customers, industrial customers, and competitive retail electric service 
providers." When it enacted R.C. 4928.14, the General Assembly 
anticipated that at the end ofthe market-development period, customers 
would be offered both a market-based standard service as required by 
R.C. 4928.14(A) and service at a price determined through a competitive-
bidding process as required by R.C. 4928.14(B); one very narrow 
exception contained in R.C. 4928.14(B) permits the commission to 
determine that a competitive-bidding process is not required. In 
Constellation, the customer groups, by stipulation, agreed to accept a 
market-based standard service offer and waive any right to a price 
determined by competitive bid. Those facts are not present in this case. 

Ohio Consumers' Counsel v. Pub. Utii, Comm., 2006-Ohio-2110 Til8. The Court made 

it clear that the stipulation signed by a wide range of parties was the determining factor 

that allowed the Court to affirm the Commission's orders. The Court made a strong 

distinction between Commission orders that could be made pursuant to a stipulation 

supported by a wide range of parties and orders that could not be made absent such a 

stipulation. In the same opinion, the Court also stated: 

In contrast to the customer groups in Constellation, the customer groups 
here did not agree to the FirstEnergy rates, and most customer groups, 
including the OCC, which represents all residential customers, opposed 
them. Under these circumstances, the PUCO had no authority to adopt 
the rate-stabilization plan without also ensuring that a reasonable means 
for customer participation had been developed. 

Id. 1119. 

In short, the Court has affirmed the Commission's rate stabilization orders on the 

basis of customer agreement in a stipulation. The Court has explicitly stated that such 
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customer agreement is the determining factor in the Court's affirmation ofthe 

Commission's rate stabilization orders. 

The Commission's own orders also emphasize the need for a broad range of 

parties supporting the stipulation. The Commission's paragraph finding a market-based 

standard service offer in its Opinion and Order in Case No. 03-93-EL-ATA. et al., reads 

as follows: 

The Commission finds that the rate under the stipulation is a market-
based rate. The Commission notes that Section 4928.14, Revised Code, 
allows it flexibility in approving processes for determining market-based 
rates for the standard service offer. The Commission finds that the 
stipulation was negotiated among five suppliers and organizations 
representing various categories of consumers, from low income residential 
consumers to large industrial users. The stipulation also includes 
provisions that provide for changes to refiect changes in certain costs. In 
addition, the stipulation, as revised by this opinion and order, allows die 
Commission to monitor the prices and confirm that, over time, those prices 
remain market-based and that consumers have adequate options for 
choosing among generation suppliers. 

Opinion and Order (September 29, 2004) at 26. Thus, the Commission made the 

finding of a market-based rate only in the context of a stipulation that "was negotiated 

among five suppliers and organizations representing various categories of consumers, 

from low income residential consumers to large industrial users." Id. The Court cited 

the Commission's finding as follows: 

After considering data and arguments from OCC and others attempting to 
refute CG&E's evidence, the commission found that CG&E's standard 
service offer was a market-based rate. The Commission stated that (1) 
R.C. 4928.14 allowed it flexibility in approving methods for determining 
market-based rates for standard service offers, (2) the stipulation was 
negotiated among five suppliers and other organizations representing 
various categories of consumers, from low-income residential consumers 
to large Industrial users, (3) the stipulation allowed for modifications to 
reflect changes in certain costs, and (4) revisions to the stipulation would 
allow the Commission to monitor prices and confirm that prices will remain 
market based over time. 1f42. 
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The Court found that the stipulation among several competitors in retail electric service 

and various categories of consumers was one of the criterion relied on by the 

Commission in finding that the standard service offer was market based. The Court 

then found as follows: 

We conclude that the Commission's approval of CG&E's alternative to the 
competitive bidding process was reasonable and lawful. The commission 
found that CG&E's price to compare, as part ofthe standard service offer, 
was market based, and OCC has offered no evidence to contradict that 
finding. Various customer groups were parties to the stipulation and 
approved the price to compare and the method by which the price to 
compare would be tested to ensure that it remains market based. CG&E's 
rate stabilization plan provides for a reasonable means of customer 
participation. [̂56. 

It is obvious that there was no finding of the reasonableness of the market-based 

standard service offer except in the context of a stipulation to which various customer 

groups agreed. 

The April 9, 2007 stipulation has no support from marketers, residential 

customers or any other customer group that will be subject to its terms. OCC, which by 

statute, represents all residential customers, opposes the stipulation, as does OPAE. 

which has served as an advocate for residential and low-income customers since its 

founding in 1996. OPAE also represents the interests of its member agencies located 

in the CG&E service territories that are commercial customers of CG&E. 

The Commission should be suspect of any claim that the stipulation is balanced 

and represents the views of all customer classes. The stipulation cleariy does not 

represent the views or satisfy the interests of the residential class or any other class. 

The Commission cannot find that serious bargaining took place among the parties when 

the stipulation is not a balanced agreement representative of the customer classes. 
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B. THE PARTIES SUPPORTING THE APRIL 9, 2007 STIPULATION 
RECEIVE DIRECT BENEFITS OR ARE IMMUNE FROM THE TERMS 
OF THE STIPULATION. 

The April 9, 2007 stipulation was submitted by CG&E and five other parties, all of 

whom supported the Case No. 03-93-EL-ATA, et al., stipulation whose approval by the 

Commission is the subject of the remand by the Ohio Supreme Court. The persistence 

of the stipulation approach to Commission-case solving is remarkable, given that these 

proceedings call the entire stipulation process into question. The Court questioned the 

validity of a stipulation on the basis that there may be no serious bargaining among the 

parties if side arrangements are made. Thus, the motive of the parties who signed the 

April 9, 2007 stipulation is an issue in these cases. 

One party supporting the stipulation is People Working Cooperatively ("PWC"). 

PWC operates demand-side management programs funded by CG&E-Duke. PWC has 

conceded "that its primary purpose for participating in these proceedings was to assure 

that funding promised by the stipulation in Cincinnati Gas & Electric Company's ETP 

case, be continued and that it be extended through the end of the market development 

period". PWC Motion to Strike (April 27,2007) at 3. While PWC claims that its concern 

for the interests of consumers is demonstrated by its desire to extend the funding it 

receives from CG&E-Duke for its projects, PWC's position demonstrates no regard for 

the overall impact of the stipulation on residential customer bills. 

PWC's position Is distinct from the position of OPAE, which is concemed with the 

impact of the stipulation on customer bills. In its reply to OPAE's memorandum contra 

the motion to strike, PWC complains that OPAE asserts evidence not on the record, 

while PWC itself uses evidence not admitted into the record in these cases regarding a 
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settlement offer made by OPAE to CG&E-Duke. While OPAE's settlement offer has not 

been admitted into the record ofthese cases, it is worth noting, again, that PWC's own 

words prove OPAE's points. OPAE's settlement offer shows that OPAE not only 

requests funding for energy efficiency programs but also requests that the rate caps 

stay in place, that the enhanced shopping credit for residential customers be made 

available to Percentage of Income Payment Plan ("PIPP") customers, and that PIPP 

arrearages cease to be collected. OPAE had four points to its settlement proposal, not 

simply one for money, as PWC falsely implies. 

OPAE's opposition to the stipulation is based on the stipulations' impact on 

customers; there is no basis for PWC to claim that OPAE, like PWC, is only interested 

in funding for its own projects. Thus, PWC's support for the stipulation should not be 

construed as support from the residential class. 

The City of Cincinnati also signed the April 9, 2007 stipulation. The City of 

Cincinnati signed a settlement agreement with CG&E under which the City agreed to 

withdraw from Case No. 03-93-EL-ATA. Under the agreement, CG&E provided the City 

with one million dollars ($1,000,000) in total consideration for certain amendments to 

three electricity agreements between CG&E and the City. OCC Remand Ex. 6. The 

settlement agreement was conditioned upon the City not opposing the stipulation filed in 

Case No. 03-93-EL-ATA. The settlement agreement also would temninate on the day 

that the Commission issues an order unacceptable to CG&E in carrying out the tenms of 

the stipulation in Case No. 03-93-EL-ATA. Id. at 2. Therefore, the City of Cincinnati's 

support for the stipulation in these rider cases is a product of its separate side 

agreement with CG&E. 
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The customer groups supporting the April 9, 2007 stipulation are OEG. the 

Hospitals and lEU-O. In the remand case, OCC witness Beth Hixon testified about 

option agreements made by Cinergy Retail Sales. LLC ("CRS") with individual 

customers who are members of OEG, the Hospitals and lEU-O. OCC Remand Ex. 1 at 

48. Under the option agreements with CRS, the customer takes generation service 

from CG&E and grants CRS the exclusive option to provide generation to the customer 

during 2005 through 2008. CRS has the right to exercise the option at any time. In 

exchange for this right, CRS pays the customers the option payment set forth in the 

agreement. The option payments generally follow the pattem of CRS reimbursing 

components of CG&E's charges set forth in the stipulation in Case No. 03-93-EL-ATA. 

et al. OCC Remand Ex. 2A at 51. 

Pursuant to the option agreements ofthe Hospitals, OEG and IEU-0. th^ | [ | p i s 

rebated back to the customers. It should be noted that the| | | | | | | | | | | | | | | | | | |^^ 

The 

various option agreements have different arrangements for reductions to tht 

ilthough all the option agreements have discounts of t h ^ | | | | | | | | | ^ some have 

a d i s c o u n t H m y OCC Remand Ex. 2A, Attachment 17. Thus, the signatory 

parties to the April 9,2007 stipulation do not pay t hedHpnd generally do not pay the 

These parties with option agreements obviously have 

fewer problems with these riders than customers who must pay the full amount, 

including the full amount of any increases. A stipulation supported exclusively by 

customer parties who do not pay the full amount of the increases is obviously not 
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supported by customers. There is no serious bargaining when the signatory parties 

agree to charges that do not apply to themselves. 

Ms. Hixon testified that the effect ofthe side agreements was to insulate certain 

large customers from the rate increases proposed by CG&E. Pursuant to the side 

agreements, those customer parties supported CG&E's proposals for post-market 

development period generation pricing to the detriment of other customers who did not 

benefit from the inducements offered only to a limited number of parties by CG&E. As a 

result ofthe side agreements, CG&E's proposals do not have support from customers 

who actually pay all the rate increases. While the Commission's rules allow for a 

standard service offer that varies from its rules where there is substantial support from a 

number of interested stakeholders [Ohio Adm. Code 4901:1-35-02(C)], here there is no 

support from parties representing customers who will actually pay all the rate increases 

in CG&E's generation pricing stipulation. Id. at 59. 

The side agreements show that a great deal of negotiation and agreement was 

undertaken outside the view of OCC and OPAE in these cases. The large electricity 

users that support the stipulation are favored with side agreements. The side 

agreements distort any negotiating process that was conducted in the open. The open 

negotiating sessions could not involve serious bargaining because the large electricity 

users have reached side agreements under which they are not subject to many of the 

generation rate increases that are publicly proposed by CG&E and set forth in the 

stipulation. The reason for the support of the stipulation by large electricity users is that 

they are actually exempt from portions ofthe generation price increases publicly 

proposed by CG&E and as set forth in the April 9, 2007 stipulation. 
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Certainly CG&E made no effort to meet the concerns of OPAE in the settlement 

process. OPAE was never invited to negotiate a side agreement, nor were any offers 

made to OPAE that might have induced OPAE to sign or support a stipulation. OPAE 

did not get a special deal. Small business customers did not get special deals. 

Residential customers did not get special deals. Only the large users got special deals 

and were induced to sign the stipulation and recommend it to the Commission even 

though the special deal was the large users were not actually subject to the terms of the 

stipulation that they were recommending. The clear benefit to the large users in signing 

or supporting the April 9, 2007 stipulation is that they are not subject to the terms of the 

stipulation. 

The customer parties supporting the April 9, 2007 stipulation are the ones with 

side deals that exempt them from the stipulation's terms. This is prima facie evidence 

that there is no customer support for the April 9, 2007 stipulation's terms. No customer 

actually subject to the temis of the stipulation supports it. The stipulation is an illusion 

that falsely seeks to convince the Commission that customer support exists for a CG&E 

proposal. Support from customers relatively unaffected by the rate increases proposed 

in the stipulation cannot outweigh the unanimous opposition of representatives of 

customer groups subject to the terms of the stipulation. Under the circumstances, the 

Commission must find that there is no customer support for the April 9,2007 stipulatton. 

END CONFIDENTIAL 

10 
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III. THE APRIL 9, 2007 STIPULATION VIOLATES IMPORTANT 
REGULATORY PRACTICES AND PRINCIPLES AND FAILS TO BENEFIT 
RATEPAYERS AND THE PUBLIC INTEREST BY ALLOWING FOR THE 
RECOVERY OF A RETURN ON CONSTRUCTION WORK IN PROGRESS 
THROUGH CG&E-DUKE'S AAC. 

Contrary to the second and third prongs ofthe Commission's three-prong test, 

the April 9, 2007 stipulation and recommendation fails to benefit ratepayers and the 

public interest and violates important regulatory practices and principles by allowing for 

the recovery of a return on construction wori< in progress ("CWIP") through CG&E-

Duke's AAC. Paragraph 5 of the April 9, 2007 stipulation permits CG&E-Duke recovery 

of a return on CWIP to be included in the AAC charges. The stipulation is contrary to 

the recommendation of the management/performance auditor that a retum on CWIP be 

excluded from the AAC. Commission-Ordered Ex. 1 at 1-9. 

The Commission has not already determined that a retum on CWIP may be 

included in the AAC. OCC R.R. Ex. 1 at 8-9. The Commission's orders regarding the 

components of the AAC mention "expenses." which do not describe the retum on CWIP. 

The Commission did not approve a set formula for the calculation ofthe AAC, but 

adopted a flexible approach citing factors such as proven expenses and other factors as 

may be appropriate from time to time. OCC Ex. R.R. 1 at 9. The Commission has also 

stated that it will continue to consider the reasonableness of "expenditures" and that it 

will seek to ensure that CG&E-Duke's generation rates are market based. Thus, this 

proceeding is the first opportunity that the parties have had to present their views 

regarding a reasonable level of AAC charges. 

The Staff of the Commission has offered no justification for the inclusion ofa 

return on CWIP in the AAC. Staff witness L'Nard E. Tufts merely verified CG&E-Duke's 

11 
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revenue requirement by tracing numbers from CG&E-Duke's filing to its records. Staff 

R.R. Ex. 2 at 2. Adjustments were made to update and correct numbers based on the 

information supplied by CG&E-Duke. Although the Staff signed the stipulation, the Staff 

made no recommendations and provided inadequate justification for the 

appropriateness of the inclusion of a retum on CWIP in the AAC. 

The retum on CWIP should be excluded from the revenue that CG&E-Duke 

seeks to obtain through the AAC. The inclusion of a retum on CWIP results in 

unreasonable AAC charges. 

First, a return on CWIP would not traditionally have been allowed in ratemaking 

proceedings. A revenue requirement determined in Ohio through a traditional 

regulatory cost calculation would require that any CWIP be at least 75% complete 

before the Commission would consider allowing a return on CWIP. CG&E-Duke has 

not demonstrated that the CWIP portion of the environmental compliance net plant is or 

will be at least 75% complete (or any other percentage) during the time that the AAC is 

being collected. 

Second, under a traditional regulatory paradigm, CG&E-Duke might propose 

allowing a return on CWIP that customers would pay up front during plant construction. 

After construction is complete, the customers have a claim that the retum on CWIP will 

provide lower capital costs at a future date when the plant is in service. The current 

regulatory paradigm does not provide any assurance of lower capital costs for 

customers at a future date. The future is too uncertain to guarantee the claimed benefit 

would ever be realized by the consumers who would pay the 2007 AAC because it is 

12 
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not known which customers will receive service from CG&E-Duke's generating units in 

the future. 

CG&E-Duke will argue that the traditional regulatory treatment does not apply 

and that the current generation market is deregulated. In reality, the AAC has no place 

in the deregulated environment. As OCC witness Michael P. Haugh points out. the 

"new" formula used by CG&E-Duke to determine a market price for standard service 

generation simply seeks cost-based recovery that is similar to the traditional 

methodology for the treatment of CWIP, but without any limitation regarding the 

percentage of completion for additions to environmental plant and without any 

assurance of lower capital costs in the future. OCC Ex. R.R. 1 at 7. Cleariy, CG&E-

Duke is seeking for itself the best of both worids: cost recovery using traditional revenue 

requirement methodology (such as CWIP) instead of a market approach, but disregard 

for traditional rules governing cost recovery such as those that governed CWIP. Id. 

In a truly competitive market, CWIP would not be earned at all. A retum on the 

plant would not occur until the plant is fully operational. In a proper market approach, 

the entire AAC would be a generation charge that is avoidable for customers who 

switched to another supplier. Thus, in a deregulated generation environment, CWIP is 

inappropriate. 

Under the circumstances of an application requesting recovery of a typically 

regulated concept such as CWIP, it is obvious that traditional regulatory practices can 

and should be used to guide development of realistic costs to ensure reasonable 

standard service offer rates. A reasonable method should be used to reflect actual 

costs for charges such as the AAC. 

13 
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The CWIP portion should be removed from the "Return on Environmental Plant" 

calculation in CG&E-Duke's filing for purposes of setting a more reasonable AAC 

charge. Mr. Haugh removed the $244,413,759 CWIP amount from the ''Return on 

Environmental Plant" filing by CG&E-Duke witness Wathen's Attachment WDW-2, 

Schedule 2. This reduces the "Pre-Tax Return" to $53,938,303 and reduces the "Total 

Environmental Compliance Increase" to $50,429,411. OCC Ex. R.R. 1 at 11. The 

removal of the CWIP portion of the Environmental Plant reduces the revenue 

requirement for the 2007 AAC to $45,246,994. Id.; MPH Attachment 1. 

IV. THE APRIL 9. 2007 STIPULATION VIOLATES IMPORTANT 
REGULATORY PRACTICES AND PRINCIPLES AND DOES NOT BENEFIT 
RATEPAYERS OR THE PUBLIC INTEREST BY ALLOWING, WITHOUT 
APPROPRIATE RESTRICTIONS. THE RECOVERY OF CAPACITY COSTS 
ASSOCIATED WITH THE DENA ASSETS THROUGH THE SRT. 

The April 9, 2007 stipulation and recommendation also rejects the 

management/performance auditor's recommendation regarding the use of Duke Energy 

North America ("DENA") assets. The auditor recommends that CG&E-Duke's 

purchases of reserve capacity from DENA assets not be eligible for inclusion in the 

SRT. The auditor does not believe that customers would pay more for capacity from the 

market than they would for capacity from the DENA assets. Commission-Ordered Ex. 1 

at 6-5. The auditor also believes that CG&E-Duke could sell the DENA capacity on the 

open market. Id. Moreover, the auditor stated that affiliate transactions are problematic 

and burdensome to audit Id. 

The auditor's recommendations reflect the Commission's cunrent orders 

regarding the DENA assets. The Commission has previously found that costs related to 
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the transfer of the DENA assets may not be passed on to Ohio customers without prior 

approval of the Commission. Finding and Order. Case No. 05-732-EL-MER (December 

21, 2005) at 15. Further, in Case No. 05-724-EL-UNC, the Commission adopted a 

stipulation, which states that CG&E-Duke may not use the DENA assets to satisfy the 

SRT margin requirements without an application to the Commission requesting approval 

of a mart<et price associated with the DENA assets. Case No. 05-724-EL-UNC, Opinion 

and Order (November 22, 2005) at 5; OCC R.R. Ex. 4. CG&E-Duke has not provided 

any market pricing mechanism in its application. OCC Ex. R.R. 1 at 12. 

OCC witness Haugh concurred with the auditor's recommendation that charges 

related to DENA assets should not be collected from customers in CG&E-Duke's SRT. 

CG&E has not shown that customers are better off by using DENA assets than paying 

for capacity in the market. Thus, CG&E-Duke has not demonstrated that use of the 

DENA assets benefits customers. The use of the DENA assets may result in SRT costs 

that do not provide reasonably-priced retail electric service for Ohio customers. OCC 

Ex. R.R. 1 at 15. CG&E-Duke should be allowed to purchase capacity from the DENA 

assets in the future only in an emergency situation and only if CG&E-Duke 

demonstrates that the DENA assets cleariy offered a better price or a better product for 

customers than that offered in the open market. 

With regard to the use of DENA capacity, CG&E-Duke and the Staff presented a 

clarification of the April 9, 2007 stipulation and recommendation. OCC R.R. Ex. 3. This 

clarification states that Paragraph 8 ofthe stipulation is intended to permit CG&E-Duke 

to use its DENA capacity on an emergency basis where capacity to meet operational 

requirements is necessary with less than seven days advance notice during two 
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consecutive seven-day periods. In that event, CG&E-Duke must obtain Commission 

approval before using such capacity during the second seven-day period. The Staff and 

CG&E agreed that CG&E-Duke may recover short term (seven days or less) capacity 

purchases from its DENA assets through the SRT. CG&E-Duke and the Staff would 

agree on a pricing methodology before CG&E-Duke purchases the DENA capacity. 

CG&E-Duke and the Staff also agreed that the recommendation of the auditor was 

inapplicable to the extent it is in confiict with their agreement. OCC R.R. Ex. 3. 

In spite of this effort by CG&E-Duke to clarify the stipulation with regard to the 

use of DENA assets, it was obvious at the hearing that CG&E-Duke and the Staff are 

not in agreement over the meaning of Paragraph 8 of the April 9. 2007 stipulation. 

CG&E-Duke apparently believes that the April 9, 2007 stipulation allows it to purchase 

capacity from the DENA assets whenever it wants assuming that it is only for a seven-

day period. The Staff would limit DENA purchases to an emergency situation. The 

April 9, 2007 stipulation, therefore, appears to mask a disagreement over the use of the 

DENA assets between CG&E-Duke and the Staff. Such disagreement should not exist 

at such an eariy point following the execution of a stipulation. OCC R.R. Ex. 2 at 3. 

OCC witness Haugh testified that if a circumstance arose where CG&E-Duke 

was in an emergency situation and unable to meet its capacity needs, then use ofthe 

DENA assets could be appropriate. The DENA capacity should be used only as a last 

resort and if there is a pre-determined reasonable method to set the price for the 

capacity from the DENA assets. OCC Ex. R.R. 1 at 15-16. 

The stipulation does not provide a reasonable method to set the price for tiie 

capacity from the DENA assets. Therefore, the stipulation does not provide adequate 
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protection for ratepayers against CG&E-Duke's overcharging for the DENA assets. 

Paragraph 8 of the stipulation allows CG&E-Duke to determine the "market price" by 

either using the midpoint of broker quotes, the average price of third-party transactions, 

or another method determined by CG&E-Duke and the Staff. In reality, there are 

usually very few broker quotes. OCC R.R. Ex. 2 at 4. The problem with the stipulated 

method is that there is a limited maricet. If there are very few or no transactions, then 

there is only speculation about the market price. Given the lack of transactions in the 

capacity market, the market price for capacity would be determined with limited or no 

market data. This is not an acceptable solution for determining the market price ofthe 

DENA assets, nor does it provide a reasonable cost for capacity for CG&E-Duke 

customers. OCC Ex. R.R. 1 at 14. 

Contrary to the stipulation, the guidelines for formulating a price for the DENA 

assets need to be more stringent. If there are limited broker quotes and transactions in 

the capacity market, there will be too much uncertainty regarding the true market price. 

The formula set forth in Paragraph 8 ofthe April 9, 2007 stipulation should not be used 

unless there is a minimum number of broker quotes and transactions to determine the 

price of the DENA capacity. 

OCC witness Haugh suggested that a minimum of three bids and offers from 

three separate brokers would be needed. He also suggested a minimum of three third-

party transactions be required. Finally, when fonnulating a price, there needs to be a 

cap on the amount CG&E-Duke is charging to the customers who are paying the SRT. 

OCC witness Haugh suggested that the price be capped at the median price CG&E-

Duke has paid for capacity during the time frame in which the emergency occurs. He 
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believes this cap should be implemented if any capacity from the DENA assets is used. 

OCCR.R. Ex. 2at6. 

The April 9, 2007 stipulation's treatment of the DENA assets (and the awkward 

attempt to clarify its meaning) renders the stipulation harmful to ratepayers and against 

the public interest. The use of DENA assets should be limited to emergency situations 

where there are no other options. Moreover, the Commission should adopt the 

limitations and safeguards recommended by OCC witness Haugh for pricing the DENA 

capacity in the event of its use in an emergency situation. The stipulated methodology 

to formulate a "market price" for the DENA assets does not provide proper protections 

for customers paying the SRT. The stipulation, therefore, violates important regulatory 

principles and practices by allowing for the use of DENA assets and recovery of costs 

through the SRT without adequate limitations and safeguards. 

V. THE STIPULATION AND RECOMMENDATION VIOLATES IMPORTANT 
REGULATORY PRACTICES AND POLICIES AND FAILS TO BENEFIT 
RATEPAYERS AND THE PUBLIC INTEREST BY FAILING WITHOUT 
JUSTIFICATION TO ADOPT RECOMMENDATIONS MADE BY THE 
MANAGEMENT/PERFORMANCE AUDITOR. 

The April 9, 2007 stipulation proposes to accept some, but not all, of the 

management/performance auditor's recommendations. By presenting this suspect 

stipulation and recommendation to the Commission, CG&E has been able to choose tiie 

audit recommendations that it is willing to implement, and ignore those that it chooses to 

ignore. This is inappropriate and should not be allowed. 

The disregard for the auditor's recommendations regarding the recovery of a 

return on CWIP through the AAC and the use of DENA assets has already been 
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discussed in this brief. As has been discussed, the disregard for tiie CWIP and DENA 

audit recommendations has caused the stipulation to violate the second and third 

prongs ofthe Commission's three-prong test. The stipulation does not benefit 

ratepayers and the public interest, and it violates important regulatory practices and 

policies by allowing the return on CWIP and the use ofthe DENA assets under 

inappropriate circumstances. 

In addition, the stipulation disregards other audit recommendations without any 

justification other than CG&E-Duke's desire to disregard them. For example, the auditor 

recommended that CG&E-Duke discontinue its active management practices and adopt 

a traditional utility procurement strategy related to the procurement of coal, emission 

allowances and fonward power purchases. Commission-Ordered Exhibit 1 at 1-9. The 

April 9, 2006 stipulation and recommendation states that the auditor's recommendation 

at 1-9 that active management practices be discontinued will be withdrawn. Jt. Ex. R.R. 

1 at 5. In addition, the April 9, 2007 stipulation states that interested parties shall meet 

to determine how to handle CG&E-Duke's management of its portfolio of coal assets, 

emission allowances, and purchased power arrangements post-2008. Id. 

OCC witness Haugh found this provision of the stipulation to be ambiguous or 

meaningless. The stipulation does not accomplish anything except an agreement to 

meet and use best efforts to make a recommendation. In addition, a docket already 

exists for the determination of issues such as the procurement of coal, emission 

allowances and power in the post-2008 period. Case No. 06-986-EL-UNC. This docket 

serves the purpose of exploring post-2008 issues more appropriately than the provision 

in the April 9, 2007 stipulation. OCC R.R. Ex. 2 at 2. 
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The stipulation does not adequately address the auditor's concern that active 

management be discontinued. There is no basis on the record to disregard the 

auditor's recommendation; therefore, the Commission should adopt tiie 

recommendation of the auditor that active management be discontinued. 

The auditor also recommended that CG&E-Duke present several alternative 

sensitivity analyses of key variables (i.e., emission allowance prices and market coal 

prices) in its transaction review and approval process. CG&E-Duke should maintain 

detailed documentation of all emission allowance prices, market coal prices, and power 

purchase transactions to enable the next FPP auditor to review adequately the 

management of the procurement process for coal, emission allowances and power. If 

the auditor discovers that CG&E-Duke's management of the procurement process for 

coal, emission allowances, and power has resulted in imprudentiy incurred costs in the 

FPP price, then those imprudent costs should be refunded to FPP customers. 

OCC witness Haugh recommended that audits of cunrent and future AAC filings 

be conducted annually if these charges continue in the future. OCC Ex. R.R. 1 at 6. An 

audit of the charges associated with the AAC is the only way the Commission will be 

able to conclude whether the proposed AAC charge is reasonable and property 

calculated. The audit of the AAC should be included with the audit of the 2007 and 

2008 SRT and FPP riders, if those charges continue in the future. An audit of the first 

six months of 2007 AAC costs should be included within the scope of the next FPP and 

SRT audit period, July 1, 2006 through June 31, 2007. AAC costs incun-ed from July 1, 

2007 and beyond should be included within the scope of subsequent annual FPP and 

SRT audits. 
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The Commission should adopt the auditor's recommendation that adequate 

documentation of the procurement practices be available so that the next auditor will 

have the documentation needed to evaluate their effectiveness. The Commission 

should also adopt the recommendation of OCC witness Haugh for an audit ofthe AAC. 

The recommendations of OCC witness Haugh fit together with the auditor's 

recommendation so that the auditor's recommendation for sensitivity analyses for 

allowance, fuel and power procurement processes can be accomplished in one audit for 

the FPP and the AAC together. Contrary to what CG&E-Duke may argue, this one audit 

of the FPP and AAC together will not be overiy burdensome but will merely extend the 

scope of the current audit to include costs for coal, allowances and purchased power 

with costs for environmental compliance. 

VI. CONCLUSION 

The April 9, 2007 stipulation and recommendation fails all three prongs of the 

Commission's three-prong test for the reasonableness of stipulations. It is not the 

product of serious bargaining among the parties. It violates important regulatory 

practices and principles. It does not benefit ratepayers and the public interest. Based 

on the evidence of record, the April 9, 2007 stipulation must be rejected. 

In rejecting the stipulation, the Commission should adopt the recommendations 

made by the management/performance auditor and OCC witness Haugh in tiiese 

cases. The Commission should disallow recovery of a return on CWIP in the AAC. 

Only if the return on CWIP is eliminated will the Commission use a reasonable means to 

develop costs for the standard service offer prices. The Commission should also not 

allow any recovery through the SRT of capacity costs of the DENA assets. The DENA 
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assets should be used only on an emergency basis and then subject to the pricing 

methodology set forth in the testimony of OCC witness Haugh. Finally, the AAC should 

be audited and the scope of the combined FPP-AAC audit should be expanded as set 

forth above. 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

Consolidated Duke Energy Ohio, Lie. Rate 
Stabilization Plan Remand and Rider 
Adjustment Cases. 

Case Nos. 03-93-EL^ATA 
03-2079-EL-AAM 
03-2080-EL-ATA 
03-2081-EL-AAM 
05-724-EL-UNC 
05-725-EL-UNC 
06-1068-EL-UNC 
06-1069-EL.UNC 
06-1085-EL-UNC 

REPLY POST-REMAND BRIEF, HEARING PHASE II, 
BY 

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL 

L INTRODUCTION 

A. Prefatory Comments 

The briefs submitted to the Public Utililies Commission of Ohio ("PUCO" or 

"Conunission") by the Office ofthe Ohio Consumers* Counsel ("OCC') in Phase I and 

Phase n described the sides taken by parties to these cases and closely examined the 

reasons for the positions taken by those parties. In part, the OCC's examination 

addressed the deal struck between Duke Energy Ohio, Inc. ("Duke Energy Ohio" or the 

"Company," including ils predecessor company, 'CG&E") and parties ihal represent 

customers who do not bear the full brunt ofthe rate increases proposed by the Company. 

The paucity of support in Phase 11 briefs from signatories to the stipulation (''2007 
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Stipulation," Joint Remand Rider Ex. 1') regarding the Company's Fuel and Purchased 

Power ("FPP") tracker, System Reliabiliiy Tracker ("SRT"). and Annually Adjusted 

Component ("AAC') charges also speaks to the lack of actual involvement in the Phase 

11 proceedings by mosl ofthe signatories to the 2007 Stipulation, and also their lack of 

knowledge conceming the Company's proposals. 

B. Burden of Proof 

The OCC's Inilial Post-Remand Brief, Phase 11 ("OCC Inilial Phase II Brief') set 

out the burden of proof, as staled in R.C. 4909.18 and/or R.C. 4909,19, which rests upon 

Duke Energy Ohio in these cases. The burden of proof upon the applicant, in this case 

Duke Energy Ohio, is statutory and is not shifted or otherwise changed by the activities 

ofthe signatories to the 2007 Stipulation. The present cases vividly illustraie why the 

burden of proof is nol shifted by a stipulation. If such a shift could lake place, the burden 

could have been shifted by the Company's hurried and haphazard efforts to present a 

stipulation in Phase II of these proceedings. The Company has the statutory burden to 

demonstrate that the rale increases that ihey have requested are reasonable. 

The OCC does nol bear any burden of proof in these cases. As explained in the 

OCC Initial Phase II Brief, and will furtiier explain in the following sections, how Duke 

' The notational conventions used by the OCC in earlier briefs and during the hearings will again be 
observed. The procccding.s prior to the appeal are referred to, collectively, as the '"Post-MDP Service 
Case,"'' and the proceedings after the appeal are referred to, collectively, as the "Post-MDP Remand Case" 
the latter of which was separated in some respects ijito Phase I and Phase II. Exhibit references to the 
portion ofthe proceedings in Phase 1 after remand from the Court contain the word "Remand" to 
distinguish them from other exhibits. Exhibit references to the potion ofthe proceedings in Phase II after 
remand from the Court contain ihe words "Remand Rider." 
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Energy Ohio has failed to prove that its post-MDP pricing proposals should be adopted 

without alteration by the Commission. 

IL PROCEDURAL HISTORY 

The procedural and substantive history ofthese consolidated cases is contained in 

the OCC*s briefs in these proceedings, the last of which (i.e. the OCC Initial Phase II 

Brief) was submitted on May 17,2007. Initial briefs for Phase II ofthese proceedings 

were submitted on that date in opposition to the Company's proposals by the OCC and 

the OPAE. 

Initial briefs were submitted in support ofthe 2007 Stipulation by Duke Energy 

Ohio ("Company Initial Phase II Brief) and the PUCO's Staff (̂ Ŝtaff Inilial Phase II 

Brief). Duke Energy Ohio incorrectly states: ''The cases that OCC sought to suspend 

and stay included cases seeking to set the 2007 market price for the Annually Adjusted 

Component (AAC), System Reliability Tracker (SRT), and Fuel and Purchased Power 

(FPP) component of DE-Ohio's MBSSO."^ The OCC never sought to ''suspend and stay 

. . . cases/' but instead sought to stay the rate increases sought by the Company until the 

Commission decided cases on remand fi-om the Supreme Court of Ohio.̂  

Staff incorrectly asserts that "Mr. Michael Haugh, testifying on behalf of OCC, 

was the only witness to suggest the [2007J Stipulation did not meet all three criteria."'* 

The featured witnesses during the hearing on April 10, 2007 were two Staff mlnesses 

^ Company Initial Phase II Brief at 3-4, citing "'OCCs Motion to Stay the AAC. FPP, and SRT" dated 
December 12,2006. 

* OCC Motion to Stay All Rate Increases (December 12, 2006). 

* Staft'Tnitial Phase II Brief at 4. 
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who supported the Auditor's Report prepared by Energy Ventures Analysis (**EVA" or 

"Auditor"), as assisted by Larkin & Associates ("Larkin"). Those witnesses support the 

OCC's positions regarding prudent fuel and capacity procurement practices that the 

Company should follow to reduce the FPP and SRT charges.^ These include 

recommendations that tlie 2007 Stipulation rejects.^ 

EVA's assigned tasks did not deal with the Company's proposed AAC charges, 

but the Auditor's Report recommends that the Company examine its assumptions relating 

to fuel purchases in connection with costs that are used in calculation ofthe AAC' That 

recommendation supports the OCC's recommendation that the next audit address the 

AAC charges. 

IIL ARGUMENT 

A. The Test for a Partial Stipulation Emphasizes the Public 
Interest. 

The 2007 Stipulation was filed just prior to the hearing on Phase II ofthese cases, 

and its recommendations are part ofthe record that the Commission will consider in these 

cases.̂  The standard of review for consideration of a partial stipulation has been 

discussed in a number of Commission cases and by Ibe Ohio Supreme Court. See, e.g., 

CG&E ETP Case, PUCO Case No. 99-1212-EL-ETP, et al., at 65 (July 19, 2000). 

* The conflict between the testimony in support ofthe Auditor's Report and the 2007 Stipulation explains 
attempts by Staft^s counsel to conduct cross-examination of Mr, Schwartz rather tlian re-direct. Tr, Vol. 
Remand Rider Vol. I at no , Hues 12-l6(April 10,2007). 

* See, e.g., Joint Rcniand Rider Ex. 1 at fjl , 2, aud 8 (2007 Stipulation). 

' OCC hiitial Pliase 11 Brief at 9, citing PUCO Ordered Rcniand Ritler Exhibit 1 at 2-18 (Auditor's Report). 

* Joint Remand Rider Ex. 1 (2007 Stipulation). 
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The Court in Consumers' Counsel 1992 considered whether a just and reasonable 

result was achieved with reference to criteria adopted by the Commission in evaluating 

settlements: 

1. Is the settlement a product of serious bargaining among 
capable, knowledgeable parlies? 

2. Does the settlement, as a package, benefit ratepayers and 
the public interest? 

3. Does the settlement package violate any important 
regulatory principle or practice? 

The OCC submits that the 2007 Stipulation violates the criteria set out by the 

Commission aiKl the Ohio Supreme Court.̂ ^ 

B. The Partial Stipulation Fails the Test for Approval of a 
Settlement. 

L The Settlement Was Not the Product of Serious 
Bargaining by Capable, Knowledgeable Parties. 

The PUCO Staff states, without the benefit of reading the initial Phase II briefs, 

that "[n]o one questions" that ihe 2007 Stipulation is the product of serious bargaining 

among capable and knowledgeable parties.'^ The initial briefs by both the OCC and 

OPAE argued thai the 2007 Stipulation does not satisfy the first criterion for the 

evaluation of partial stipulations.'' Key testimony was presented by OCC Witness Hixon 

regarding side agreements in the Post-MDP Service Case that resulted in option 

agreements that provide OHA, OEG, and lEU members with protections against the 

*" Id. at 126. 

"* Joint Ex. I at 2. 

" Staff Initial Phase II Brief at 1 and 4. 

'̂  OCC Initiai Phase II Brief at 21 -24; OPAE Initial Phase U Brief at 2-10. 
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increases that are the subject ofthe 2007 Stipulation.'^ Serious bargaining did not take 

place between Duke Energy Ohio and parties whose members are shielded from the brunt 

of rate increases that are the subject ofthe 2007 Stipulation. 

The first criterion for the evaluation of partial stipulations asks whether the parties 

were capable and knowledgeable. The absence of briefs by many ofthe stipulating 

parties echoes their general lack of involvement in the Post-MDP Remand Case. This 

lack of involvement is also evidenced by the parties' lack of discovery activity, lack of 

contributions to pleadings, absence at depositions, and lack of participation in hearings 

(including the lack of sponsored witnesses).''' The record does not contain opinions by 

signatories to the 2007 Stipulation regarding a "Clarification" to that stipulation other 

than the support by the Company and the Staff who executed the document.'^ Even the 

PUCO Staff, the sponsor ofthe Auditor's Report and witnesses who supported that 

document stated disinterest in the OCC's discovery activities. StafPs counsel attended 

the deposhion ofthe DERS president Whitlock on January 9, 2007.'^ Staff, like other 

parties, was offered copies of hundreds of documents that were used (in part) in the 

attachments to OCC Witness Hixon's testimony. Afl̂ r the deposition, Staff stated in 

response to the motions in limine by Duke Energy Ohio and its affiliates that it "has no 

'̂  OCC Remand Ex. 2(A) (Hixon). 

''' The transcripts that are part ofthe record show the list of parties represented at depositions. OMG 
Remand Ex. 4 (Wliitlock) (OCC, DERS. Company. lEU, OEG. Kioger, OHA, StafQ; OCC Remand Ex. 7 
(George) (OCC, Kroger, Company); OCC Remand Ex. 8 (Zioikowski) (OCC, Company); OCC Remand 
Ex. 9 (Ficke) (OCC, Company, Cinergy). Wimess were sponsored by the OCC, Company, Staff (including 
EVA and Larkin representatives), and OMG (by means of OCC deposition of Charles Whitlock, OMG Ex. 
4). 

'* The document was entered into the record as OC'C Remand Rider Ex. 3. 

'* OMG Remand Ex. 4 (Whitlock). 
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such agreement [involving DERS]."'^ A party that declines to accept and review copies 

of documents that were important to these cases — especially in a remand that was 

ordered by the highest court in Ohio in part due to the non-disclosure of such documents 

-- is not "knowledgeable," regardless ofthe identity of that party. 

"Capable, knowledgeable parties" should nol be confused, as the Company does, 

with past regulatory experience.'^ The OCC became capable and knowledgeable in these 

proceedings by means of its efforts to develop a perspective independent of that exhibited 

by Duke Energy Ohio. Non-Company signatories to the 2007 Stipulation have nol 

exerted such efforts. The circumstances ofthese cases, and ofthe parties to the 2007 

Stipulation, demonstrate that the partial settlement was reached without serious 

bargaining that involved capable, knowledgeable parties. 

2. The Settlement Package Does Not Benefit the Public 
Interest. 

The settlement package stated in the 2007 Stipulation does not provide a benefit 

to ratepayers or serve the public interest. Instead of adopting the 2007 Stipulation 

without alteration, the Commission should adopt all ofthe Audilor*s recommendations 

regarding the FPP and the SRT (the latter as supported by OCC testimony) and reject the 

inclusion ofa return on CWIP as part ofthe AAC in order to protect customers from 

paying unreasonable charges. 

Staff minimizes the important impact on customers of paragraphs 2-4 and 6-9 in 

the 2007 Stipulation, characterizing them as merely "process matters" not involving 

'̂  Staff Memorandum in Response to Motions in Limine at 2 (February 7, 2007). 

'* Company Initial Phase H Brief at 6. 



revenues.*' The OCC*s Inhial Phase 11 Brief demonstrates the importance of many of 

those paragraphs to the level of standard service ofifer charges, drawing support from 

EVA's recommendations thai are rejected in paragraphs 1, 2, and 8 ofthe 2007 

Stipulation.̂ ** The present discussion focuses on statements contained the initial briefs 

submitted by Duke Energy Ohio and the PUCO Staff that discuss specific provisions 

within the 2007 Stipulation. 

Paragraphs 1 through 3 ofthe 2007 Stipulation relate to the purchase of coal, 

emission allowances, and purchased power. The Company seeks to eliminate major 

recommendations I and 2 in the Auditor's Report (i.e. the recommendations "shall be 

withdrawn"^^) in order to replace the discontinuation ofthe Company's active coal 

management with meetings lo "discuss" Duke Energy's coal procurement practices. 

The Company states that "there is no reason to delay discussions,"^^ but further 

'̂  Slaff Initial Phase 11 Brief at 7, citing StaffRemarut Ex. 1 (but correctly identified as Staff Remand Rider 
Ex. 3 at Q&A 3 (Cahaan)). 

°̂ OCC Initial Phase 11 Brief at 24-31. The OCC also points out that the Company 's agreement in 
paragraph 9 to the audit recommendations "except as set forth in paragraphs one through eight" apparenUy 
does not mean that Ouke Energy will remove the restrictions that it places in its RFPs for coal purchases. 
Id. at 30-3 J. The removal of such restrictions could provide savings for standard service offer customers. 

'* Joint Remand Rider Ex. 1 at 4-5. fl|l-2 (2007 Stipulation). As stated in the OCC's Initial Phase II Brief, 
the stipulating parties have not explained how an independem. Commission ordered audit — designated 
"PUCO Ordered Remand Rider Exhibit T' and entered into the record for these cases - can be 
"witlidrawn." OCC Initial Phase 11 Brief at 24, foomote 86. EVA's Seth Schwartz and Larkin*s Ralph 
Smith, both Staff witnesses, defended the findings and conclusions contained in the Auditor's Report 
without any withdrawal or retraction. 

~̂ The irrterrelatedness of tlie provisions is evidenced by the Company's statement that the 2007 Stipulation 
provides a ''bill credit... in an amount greater than that recommended by the FPP auditor during 2007." 
Company Initial Phase IF Brief at 7. The Company .seeks to retain its current coal procurement practices 
that mayhK!3?ase.FPP cbargcji. Also, the credit for 2007 "resolves all issues a.ssociatcd xvith the settlement 
of d i e ^ | ^ | H H H | ^ o n t r a c t s for past current, and future FPP periods." Joint Remand Rider Ex. 1 at 
4, ^ i . Thecredi^^ujd take place in 2007, but would cover 20 months following the 12-momh audit 
period. 

^̂  Conf>any Initial Phase 11 Brief at S. 


