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Revised Code prohibit scioctively discounting tarifT service. Duke/CG&E seeks to avoid
this statutory requirement by having the discount paid by the Utility’s parent corporation
or sister affiliate. The Commission should make the appropriate findings of law and fact
that charging a customer less than the tariff rate for a tariff service is illegal regardless of
how the discount is paid or who pays the discount.

The second cardinal principle is that a regulated utility may not offer or pay
financial or other menetary consideration in order to obtain support for a rate filing. The
Commission should make the appropriate findings of law and fact that thg side
agreements, by trading discounts and cash payments for support of the Stipulation, nullify
the Stipulation as a basis for the Commission to make rate determinations.

The third cardinal principle is that the regulated utility must be run separate and
apart from its unregulated affiliates. The Commission should make the appropriate
findings of law and fact that a program whereby a non regulated affiliate which does not
sell power, but makes cash payments fo standard service, customers of the utility violates
Section 4928.02(G), Revised Code and Section 4928.17 Revised Code.

In sum, the side agreements exposed int this proceeding have harmed the public in
two important ways. First, it has stymied the development of the competitive market by
eliminating the opportunity for certain customers to choose to iake service from a
competitive retail electric supplier as well as creating a barrier of the payment of the IMF
charge by shopping customers for which no discreet benefit is obtained. Second, it has

undermined the integrity of the Commission’s rate making process.
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II. PROCEDURAL HISTORY

Since 2003, the Commission has encouraged Electric Distribution Utilities to file
Rate Stabilization Plans which would provide rate certainty for consumers, provide
financial stability for utility companies, and encourage the development of competition.'
The predecessor of Duke Energy Ohio, Inc. (CG&E), filed applications in these matters
to modify its nonresidential generation rates to provide for market-based standard service
offer pricing and to establish an alternative competitive-bid process subsequent to the end
of the market development period (MDP), to permit it to defer costs and investments, and
to establish a rider to recover certain capital investments,

On September 29, 2004, the Commission issued its opinion and order in these
proceedings. It approved, with certain modifications, the Stipulation filed by CG&E, the
Staff, First Energy Solutions Corp., Dominion Retail, Inc., Industrial Energy Users-Ohio
(“IEU™), Green Mountain Energy Company, The Ohio Energy Group, Inc. (“OEG"}, The
Kroger Co.,, AK Steel Corporation (“AK Steel™), Cognis Corp. (“Cognis™), People
Working Cooperatively, Communities U_nited for Action, and The Ohio Hospital
Assaciation (“OHA”). Other parties, including the Ohio Office of Consumers’ Counsel
(*OCC*) and OMG, opposed this Stipulation. The Stipulation provided for the
establishment of a Rate Stabilization Plan (“RSP”) for CG&E that would govern the rates
to be charged by CG&E from January 1, 2005 through December 31, 2008 with certain

aspects of those rates also extending through the end of 2010. The Commission’s

! In re; Dayton Power and Light Compsny, Case No, 02-2779-EL-ATA, et al., Opinion and Order,
September 2, 2003.
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September 29, 2004 Opinion and Order approved the stipulation with some
modifications.

On October 29, 2004, CG&E, OCC, and OMG filed Applications for Rehearing.
On November 23, 2004, the Commission issued its First Entry on Rehearing, denying
OCC’s Application for Rehearing but granting in part and denying in part the
Applications for Rehearing filed by CG&E and OMG,

With respect to CG&E’s Application for Rehearing, the Commission granted
rehearing and authorized certain changes to the Opinion and Order to adjust or establish
an annual adjustment component (“*AAC™), a fuel and purchase power component
(“FFP”), an infrastructure maintenance fund (“IMF”), and a system reliability tracker
(“SRT™).

Additional Applications for Rehearing were filed by Mid-American Energy
Compeny, Dominion Retail, Inc., and OCC. In its Second Eniry on Rehearing dated
January 19, 2005, the Commission granted Mid-American’s Application for Rehearing
for further consideration but denied the Applications for Rehearing of Dominion Retail,
Inc. and OCC,

The OCC appealed these matters to the Ohio Supreme Court. On appeal, the
Ohio Supreme Court remanded the Duke Rate Stabilization Plan proceedings to the
Commission finding;

For the reasoms explained above, we hold that the
commission failed to comply with R.C. 4903.09 by not
providing record evidence and sufficient reasoning when it
modified its order on rehearing and that the commission
abused its discretion when it denied discovery regarding

alleged side agreements. Accordingly, the commission’s
orders are affirmed in part and reversed in part, and this
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matter is remanded for further consideration consistent with
this opinion.
- Ohio Consumers” Counsel v. Pub. Util. Comm. 111 Ohio St. 3d. 300 at 322.

On November 29, 2006, the Attorney Examiner issued an entry finding that ‘{a}
hearing should be held in the remanded RSP Case, in order to obtain the record evidence
required by the Court.” Testimony was filed on behalf of Duke/CG&E on February 28,
2007 and by the OCC on March 9, 2007. The Staff also filed testimony on March 9,
2007 and the hearing proceeded from March 19 through March 21, 2007, Pursuant to the
direction of the Attorney Examiners, OMG consisting of Consolation NewEnergy, Inc.,
Strategic Energy, LLC and Integrys, Energy Services, Inc. (formerly known as WPS

Energy Services, Inc.) submits this initial post-hearing brief.

III. ARGUMENT

A. The Stipulation on which the Duke Rate Stabilization Plan is based
fails the reasonableness test for it was not the product of serious bargaining.

Rule 4901-1-30 Ohioc Administrative Code provides that parties may enter into
full or partial stipulations. While these stipulations are not binding on the Commission,
they are accorded substantial weight. Consumers Counsel v. Pub. Util. Comm. 64 Ohio
St. 3d 123, 125 (1992). More imporiantly, a filed stipulation shifts the criteria of
acceptance by the Commission from one in which the applicant bears the burden of
proving that the relief sought is lawful and reasonable, to whether the stipulation taken as
a whole is reasonable. Further, in considering whether a stipulation is “reasonable” the
Commission has applied a three part test consisting of: 1) whether the stipulation was the

product of serious bargaining among capable, knowledgeable parties; 2) whether the
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stipulation as a package, benefits rate payers and the public interest; and 3) whether the
stipulation violates any important regulatory principle or practice. Indus. Energy

Consumers of Ohio v. Pub. Util. Comm, 68 Ohio St. 3d 547 (1994).
In the matter at bar, the Commission considersd the Stipulation, and after

applying the three part test above, found the Stipulation reasonable.’ In accordance with

the Commission’s practice no separate or detailed analysis was made of the various rates
and charges that made up either the Market Based Standard Service Offer (MBSSO) or
the Provider of Last Resort (“POLR”) charges which retail customers who take service
from Competitive Retail Electric Supplim*s (“CRES™ must pay for a defanlt back up
service.

The rational in the Industrial Energy Users case and those that followed in a long
line of decisions upholding the reasonableness standard for accepting stipulations is to
encourage settlemeni. Further, though not articulated in these decisions, setflements by
their very nature are compromises, so one would not expect the same level of numerical
analysis in a compromised rate that one would find in a rate designed by a single
applicant and proven using cost of service criteria. The trade off in having rates that may
have lower level of mathematical proof is that the rates, though not consistent, are
acceptable to those or representatives of those who have to pay them.

When the Stipulation was presented and the hearing switched from one in which
Duke/CG&E must prove the MBSSO and POLR rates to be just and reasonable to one in
which the Stipulation must be shown to be reasonable, OCC served discovery requesting
to see all the side agreements between the sponsors of the Stipulation and the

Duke/CG&E. The fear of the OCC was that rather than an agreement to correct general

? See In Re Cincinnati Gas & Electric Case No. 03-93-EL-ATA Opinion and Order September 29, 2004,
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flaws in the RSP rates presented in the application, or address anomalies to individual or
small groups of customers that might occur when the RSP rates are applied, that the
Stipulation was achieved by trading favors. Further, that the favors traded may be paid
for by overcharging other customers. The Commission relying on the rccent Supreme
Coﬁi'f decision in Constelfation v. Pub. Util, Comm. 104 Ohio St. 3d 530 (2004) denied
the request to compel discovery, but OCC appealed and the Supreme Court distinguished
its Constellation decision and held:

QCC argues that the existence of side agreement could be

relevant to a determination that the stipulation was not the

product of serious bargaining. OCC suggests that if CG&E

and one or more of the signatory parties agreed to a side

financial. arrangement or some other consideration to sign

.. the stipulation, - ‘that mformatlon would be relevant to the
. commlssion 8 detennmatlon of whether all parues engaged :

senous harga.lmng "We agree.
Ohio Consumers Counsel v, Pub. Util. Comm. 111 Ohio St. 3d 300 at 320.

1. The evidence in the record proves that one or more signatory
parties had financial arrangements with Duke/CG&E as an indncement to
sign the Stipulation.

After the Supreme Court remand, the Aftorney Examiner in accordance with both
the spirit and the letter of the Supreme Court’s remand did pernit full discovery of the
side agreements and the internal Duke/CG&E communications that explained the
agreements. These documents leave no doubt that the purpose of the side agreements was
to purchase support for the RSP rates by exernpting supporters from having to pay the
full amount of the proposed increases.’ As stated by Mr. Ziolkowski, an employee of
Duke/CG&E whose deposition is part of the record in this proceeding, in a May 11, 2006

internal e-mail,

1 Direct prepared testimony of Beth B. Hixon, Attachment 21, May 15, 2006 E-mail from J, Ziolkowski to
I. Gomaz.
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[a] number of large customers, some represented by
industry groups, intervened in the filing. ... To eliminate
this roadblock and prevent a formal hearing, CG&E
negotiated special conditions with the interveners and
ultimately reached agreements with them.*

The June 7, 2004 Agreement between Cinergy Corp. “(Cinergy”) and Cognis
reflects the intended purpose - to offer discounts in exchange for support of the RSP

rates,” This confidential agreement provides in part that (quoting from the contract):

1, Copgnis shall, through December 31, 2008, purchase its full
requircments pgeneration service pursuant to its current
tariff and pursuant to the Electric Reliability and Rate
Stabilization Plan approved by the Public Utilities
Commission of Chio (Commission).

2. Cinergy shall reimburse Cognis for the: first 4% of the:
amnpally adjusted component of Provider of Last Resort
Charges actually paid by Cognis during the calendar year
2005; the first 8% actually paid in 2006; the first 12%
actually paid in 2007; and the first 16% actually paid in
2008,

5. Cognis shall support a Stipulation filed by The Cincinnati
Gas & Electric Company and Cognis,© in Case
No. 03-93-EL-ATA, and any related litigation.®

Cognis™ contract with Cinergy clearly provided discounted rates from Duke/CG&E in
exchange for €ognis™promise to support the Stipulation.

| Moreover, the agreement with €ognis was expressly linked to the Commission’s
holding in 03-93-EL-ATA. The Coghist agrecment states that the agreement would

tenminate if the Commission, “in case no. 03-93-EL-ATA, fails to issue an order

]
Id.

* Direct prepared testimony of Beth E. Hixon, Attachment 5, June 7, 2004 Agreement between Cinergy

E‘orp. and Cognis Energy Corp. ¢

Id
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acceptable to Cinergy.” This provision coupled with the discounts provided by
Duke/CG&E t¢ Cognis show the side agreement for what it is — a financial arrangement
to induce a large commercial customer to support and sign the Stipulation.

It is important for the Commission to make the following observations about the
Cinergy agreement with Cognis. First, although a party to the agreement, Cinergy is not
a utility which provides utility service to' Cognis. Cinergy is a ntility holding company
that owns utilities including but not limited to Duke/CG&E. These facts beg the question
why is the parent holding company contracting with a retail customer to purchase power
from its subsidiary at discounted prices? The only logical explanation is because
Duke/CG&E under Sections 4905.22, 4905.32 and 4905.35 Revised Code is prevented
from offering discounts to tariff service to selected customers without specific approval
by the Commission under Section 4305.31 Revised Code. No pretense can be raised that
the agreement between Duke/CG&E’s parent, Cinergy, and Cognis was a CRES.
marketing effort of any sort. This brings us to the second observation. The consideration
for Cognis to sign the agreement was clearly the discount off tariff it could not otherwise
obtain. The consideration given to Cinergy was Cog:u’ support for Cinergy subsidiary’s
RSP rates — rates'Cognis would not have to pay by virtue of the side agreement. Any
doubt that Cinergy’s true consideration for forcing its subsidiary to grant Cognis a
discount off tariff rates was the right for its subsidiary to charge customers the RSP rates
provided in the Stipulation is eliminated by the fact that Cinergy could, pursuant to the
terms of the agreement, cancel the discounts to Cognis if the Commission altered the RSP

rates provided in the Stipulation to be charged to others®.

"Hd,p.2.
1y

10
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The parent and affiliates of Duke/CG&E not only provided an inducement to
Cognis, but also provided similar inducements to many other large commercial
custorniers. For example, the IEU entered into an agreement effective May 28, 2004 for
the benefit of Marathon Ashland, Inc. and General Motors, Inc.”
Like the contract with Cognis, the IEU contract expressly provided for monthly
reimbursements to Marathon and GM by a non utility subsidiary of Duke/CG&E to
customers of Duke/CG&E for tariff service. Quoting from the contract:

...Cinergy shall reimburse Customers for payments made
to The Cincinnati Gas & Electric Company as follows: (1)
From January 1, 2005 throngh December 31, 2005, any
Customer purchasing competitive retail electric service
from a non-Cinergy affiliated competitive retail eleciric
service provider shall maintain the shopping credit
structure (payment of Big G less applicable shopping
credit) approved by the Commission in case no. 99-1658-
EL-ETP and Cinergy shall reimburse monthly such
customers for half of the amount billed to customers as the
component of the Provider of Last Resort (POLR} charge
paid to The Cincinnati Gas & Electric Company; (2) from
January 1, 2005 through December 31, 2005, Cinergy shall
reimburse GM monthly the full amount billed to and paid
by GM as the RTC component paid to The Cincinnati Gas
& Electric Company providled GM? is purchasing
competitive retail electric service from a non-Cinergy
affiliated competitive retail electric service provider during
such calendar year; (3) beginning January 1, 2005, through
December 31, 2005, for all Customers purchasing
competitive retail electric service from a Cinergy affiliaied
competitive retail electric service provider, Cinergy shall
reimburse monthly all such Customers for the as billed and
actual full amount of the RTC, the as billed and actual full
amount of any Rate Stabitization Charges, and half of the
amount billed to Customers as the POLR component
actually paid to the Cincinnati Gas & Electric Company;
{4) beginning January 1, 2006, for Customers purchasing
the above described competitive retail electric service from
a Cinergy affiliated competitive retail electric service

® Direct prepared testimony of Beth E. Hixon, Attachment 4, May 28, 2004 Agreement between Cinergy
Corp., through its agent CRS, and IEU -- Ohio.

1]
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provider, Cinergy shall reimburse monthly all Customers

for the full amount billed to and paid by Customers as the

RTC, the full amount billed to and paid by Customers as

Rate Stabilization Charges, and half of the amount billed to

Customers as the POLR component actually paid to The

Cincinnati Gas & Electric Company.'®

Once again, the consideration that Cinergy through its agent was to receive for the
discount to its subsidiary’s tariff rates was that IEU was required to support the
Stipulation filed by CG&E in Case No. 03-93-EL-ATA. Further, IEU’s agreement with
Cinergy also provided that Cinergy would pay IEU $100,000 “as compensation for legal
services, upon the issuance of a final order of the Commission satisfactory to Cinergy.”"’
This cash payment is particularly troubling, for despite the description — that it is
compensation for legal services ~ the payment can be terminated im the event that “[t]he
Commission, in Case No. 05—93—EDATA, fails to issue a final order acceptable to
Cinergy.”'? If the payment was to compensate for legal expenses, those expenses would
arise whether the Commission approved the Stipulation or not. If the payment is a
monetary inducement, then of course it must be based on the condition precedent 6f
Duke/CG&E getting its consideration — the right to charge the RSP rates it wants.
Cinergy, directly or through its affiliate acting as agent, also signed agreements

with OEG and OHA with terms similar to the Cognis and IEU agresments. For instance,
both coniracts pravide reimbursements to the members of each association for various

charges including Rate Stabilization Charges.”” And just like the other contracts, both

agreements required the commercial customer to support CG&E’s Stipulation in Case

i
d,p 23,

"' See Direct Prepared Testimony of Beth E. Hixon, Attachment 4, May 28, 2004 Agresment between

ginergy Corp., through its agent CRS, and IEU-Ohio.

'3 See Diirect Prepared Testimony of Beth E. Hixon, Attachment 2, May 19, 2004 Agreement between CRS

and the Hospitais and Attachment 3, May 19, 2004 Agreement between CRS and certain OEG members, p.
2.

12
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No. 03-93-EL-ATA and any related htlgahon, and included & termination provision in the
event that the. Comnnsston 1ssued an. ardm' unacccptable to CG&E in Case
No. 03-93-BL-ATA. As yet even further ev:dmce of the true namre of these side
agreements, OHA'’s side agreement included a cash payment of $50,000 by Cinergy to
OHA to sign the agreement, with the $50,000 being payable upon “the issuance of a final
appealable order of the Public Utilities Commission of Ohio satisfactory to Cinergy.”!

2. The Stipulation Side Arrangements were superseded by the
Option Contracts.

Duke/CG&E may argue that the above described side agreements are irrelevant
because they lapsed when the Commission issued its Orders on Rehearing which
materially changed the Stipulation and thus triggered the ability of Cinergy to terminate
the agreements. Such an argument though must fail for two reasons.

First, regardless of whether the agreements subsequently lapsed or were
terminated, the rates presented to the Commission in the Stipulation for acceptance were
based on these side agreements. Thus, the RSP rates contemplated the selected discounts.
This taints the Stipulation for it is now no longer clearly the pm&uct of a bargained
compromise, but one of purchased support. Sections 49035.22, 4905.32 and 4905.35
Revised Code would not have permitted sclected discounts and cash payments to
customers by the Utility or its affiliates where the only express consideration was an
agreement to charge other customers more than what the Stipulation supporters would
pay for like service. Such an agreement would clearly violate the non discriminatory

statutory standards.

' See direct prepared testimony of Beth E. Hixon, Attachment 2, May 19, 2004 Agreement between CRS
and the Hospitals, p. 2.

13
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Second, the side agreements with the various tradc associations were not
terminated, but simply replaced or amended with the option contracts between
Duke/CG&E’s affiliated competitive retail electric supplier Duks Energy Retail Sales,
LLC (“DERS™). In other words, the first set of agreement never lapzed, they were mersly
superseded.'?

An internal Duke/CG&E email presents a succinct summary of how and why the
original side agreements were replaced with the option contracts.'® Once again, Mr.
Ziolkowskd, a rate expert, in writing to the budgeting department at Duke/CG&E explains
how it has come to pass that DERS, has no sales and no revenues and 22 million dollars
in expenses.

CG&E (Duke Energy Ohio) filed its RSP (known as the
Electric Reliability and Rate Stabilization Plan, ERRSP)
during the first half of 2004. A number of large customers,
some represented by industry groups, intervened in the
filing. CG&E’s and the PUCO’s goal was to obtein rapid
approval of the RSP such that the new rates could go into
eifect on 1/1/2005. The interveners represented a
roadblock, however, To eliminate this readblock and
prevent a formal hearing CG&E negotiated special
conditions with the interveners and ultimately reached
agreements with them.'’
The agreements referenced in the email were the side agreements discussed above,

The email continues, summarizing the transition from the side agreements to the

option comtracts, “ft]he original settlement agreement with the interveners called for

Cinergy to form a “CRES” (Certified Retail Electric Supplier — the State of Ohio must

"Seec.g.Direct Testimony of Beth E. Hixon, Attachment 2, June 7, 2004 Agreement between
i Corp. tiachment 11, October 28, 2004 Agreement between Cinergy Corp. and

Direct Prepared Testimony of Beth E. Hixon, Antachment 21, May 15, 2006 E-roail from J.
Al?_.’iolkows]d o J. Gomez.
Id

14
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certify all retail electric providers in terms of creditworthiness, etc.). The Cinergy CRES
was to provide generation service for the interveners at pre-specified contractual rates.”'®

However,

...{2]t the last minute (i_e., December 2004), Cinergy’s top
management decided that the CRES scttlenent was too
risky, and Cinergy essentially decided to not follow
through with the contract. To prevent lawsuits for breach
of contract, Cinergy cntered into negotiations with each of
the parties and agreed to make monthly or quarterly
payments in lieu of offering generation service from the
CRES."”

These payments were the option contracts attached to the Direct Prepared Testimony of
Beth E. Hixon, Attachment 17.
Continuing te follow the Duke/CG&E e-mail as a roadmap,

[tlhe payments for each group of the “CRES”
customers differ from each other. Generally speaking, the
contracts with cach group specify that the customers
belonging to that group will receive refunds of various RSP
riders (e.g., Rider AAC, Rider FPP, Rider IMF, Rider SRT,
etc.). FEach month or quarter, I prepare statcments that
show the amount of money that is to be refunded to each
customer, and the payments are made from the CBU’s
{non-regulated generation) budget.

These payments will last through December 2008 at
which point the ERRSP will terminate.*®

The terms of the actual option contracts confirm the roadmap presented by the
internal CG&E email. For instance, the option contract between DERS and dNIIgR

member of the OEG, provided a quarterly financial payment to _l though
‘ontinued to obiain powm" through CG&E (and not the CRES affiliate). The

1] _I_.d.-

19 m

¥ See Direct Prepaned Testimony of Beth E. Hixon, Artachment 21, May 15, 2006 E-mail from
1. Ziclkowski to J. Gomez.

15
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amount of the quarterly payment was equivalent to the amount paid by—to

CG&E during the quarter under CG&E's Market-Based Standard Service Offer

(MBSSO) minus the sum of the following:

SN s ciicuty, o crecment, like il other option

contracts, contained a provision whereby the agreement superseded and replaced the
previous side agreement.

It is also important for the Commission to recognize that these option contracts
are simply an attempt to disguise an otherwise prohibited for of discounted utility
services. First, it is undisputed that the customers tied to the option contracts received
power from Duke/CG&E and not its CRES affiliate. As stated in the internal
Duke/CG&E e-mail:

So as you can see, the “CRES” customers are actually full-
requirement customers of Duke Energy Ohio, but they
receive payments from the Company instead of receiving
generation service from the Cinergy CRES...”

In fact, Duke/CG&E’s CRES affiliate did not serve any retail customers but still
had at least $22 million per year in expenses. That alone raised internal questions within
Du];e/CG&E during Duke/CG&E's annual budgeting process.? Lastly, ea_.ch option

contract was not based on a market price, but rather the applicable utility service
: 3

A

# See Direct Prepared Testimony of Beth E. Hixon, Attachment 3, May 19, 2004 Agreement between CRS
and certain OEG members, p. 2.

2 'Ig: )

T See Direct Prepared Testimony of Beth E. Hixon, Attachment 21, May 15, 2006 E-mail from

1. Ziolicowski to J. Gomez.

14 ld-
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provided to. the customer.> All of these facts cstablish that the option contracts were
simply a guise whereby DukeICG&E provided . discounted utlhty services to select

customers to secure thecustumm support for the Stipujation.

3... The Option Contracts are.a thinly veiled utlhty service
discount agreement. :

The fact that the optmn contmcts (1) follow the mde ayee:nts in nme, (2)goto
the same interested parties, (3) contain roughly thc same discounts as thc sxde agreemts
and (4) grant the same consideration to Duke/CG&E's - namely support to charge the
RSP rates of Duke/OG&E’s design as provided in the Stipulation - is reason enough to
view the option contracts as just subsequent documents intended to carry out the original
transaction envisioned by the side agreements. However, in the event that additional
support is required to verify this fact, the internal memos quoted above clearly provide
that Duke/CG&E in fact characterized the option contracts in m@ the same manmer.

OMG expects that Duke/CG&E will attempt to characterize the option contracts®
as valid CRES transactions which stand on their own and thus do not represent ufility
discomnts. In order to examine the validity of this characterization, it is important to
examine the operations of DERS to determine if it is a legitimate CRES or merely a shell
entity. OMG subpoenae(i Charles Whitlock, the person identified by DERS in discovery
as the spokesperson__ for DERS, to testify on cross examination. By agreement Mr.

Whitlock’s depasition was entered into the record in lieu of making Mr. Whitlock travel

17
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to Columbus and testify.’ The deposition makes clear that, at most, DERS is only a
“potential” CRES, but not functioning as a CRES presently. First, aside from Mr.
Whitlock, DERS has no employees™, and Mr. Whitlock is only a part time employee of
DERS. Further, Mr. Whitlock does not have a DERS business card, and is paid by Duke
Energy Services® not DERS. DERS does not now, nor has it ever, sold a single kWh to
a customer in Ohio®® and Mr. Whitlock, DERS spokesperson, is unaware if it has ever
conducted any marketing activity.*!

What DERS does have &ugh are expenses. In 2005, DERS paid out over 22
million dollars to option contract holders who are members of IEU, OEG and OHA.®
Coincidentally, JEU, OEG and OHA were all signatories to the Stipulation. Under the
option contracts DERS does not sell power to the option contract customers, instead it
pays them set discounts off Duke/CG&E’s POLR tariff rates, utility rates which are not
tied to the competitive price of energy. From Duke/CG&E’s perspective the option
contract customers are standard service customers who pay the full, regular tariff rate.
Then, as explained in Mr. Ziolkowski’s email, an employee of Duke Encrgy Services
sends the option contract customer a check which repres'ents a discount of certain POLR
ch.arges.n

On its face this is a clear and simple example of an illegal, utility discount plan.
As the Supreme Court explained in AK Steel v. Pub. Util. Comm. 95 Ohio St. 3d 765, in

order for a limited discount to be available, all like customers must have an opportunity

T See OMG Exhibit 4.
®1d P.93.

®1d. P. 15.

*1d P61,

14, 100-104.

3 Direct prepared testimony of Beth E. Hixon, Attachment 21, May 15, 2006 E-mail from J. Ziclkowsld to
1, Gomez.

18
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to enjoy the discount. In AK Steel, the Court approved a limited discount open only to
the first 25% of a rate class who signed up as an inducement. The Court reasoned that all
customets in the rate class had an equal chance to sign up in time for the limited discount.
In contrast, the option contracts does provide such an equal chance. Rather, discounts
provided by the option confracts are available to only select customers, who
coincidentally have a connection via members with a signatory party or are a signatory
party to the Stipulation. Such a design fails the AK Steel decision test for & utility giving
select discounts.

The thin veil that Duke/CG&E presents as an attempt to legitimize thig otherwise
prohibited type of discount program is that under the option contracts DERS may
someday, if it elects to do so, supply the customer as a CRES based on the Duke/CG&E
tariff price minus the discount. It strains credibility to claim that a CRES with no sales,
no sales force, no revenue, no full time employees, and no active customers is anything
but a mere shell corporation.

B. The option contracts violate Section 4928.02(G), Revised Code.

There is yet another problem with the option contracts. The retail customers are
mtility customers for sometime (or all the time) taking utility standard service as a
condition of the contract. The strongest claim that DERS can make with respect to
supporting itself as a legitimate CRES is that while it is true that it does not have
customers today, the option contract allows it to go into business at some undetermined
point in the future if market prices make CRES marketing attractive. If the goal of
DERS’s business plan was to reserve customers for future sales conditioned on market

prices declining, such a right could have been accomplished by simply writing an option

18
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contract that permits DERS to begin marketing if power prices drop to a level that
support selling at the Duke/CG&E tariff price minus the discount. What makes the
DERS plan unique are the so called option payments. Only an affiliated CRES could
possibly benefit, on a company wide consolidated balance shect approach, from a
business plan under which sales were steered to the Utility. The General Assembly when
it passed the restructuring bill>* was well aware that an affiliated CRES could be used to
dual market, and that such activity was anticompetitive behavior, So the Restructuring
Act provided in Section 4928.02, Revised Code that the Commission

(G) Ensure effective competition in the provision of

retail electric service by avoiding anti competitive

subsidies flowing from a non competitive retail electric

service to & competitive retail electric service or to a

pfoduct or sexrvice other than retail electric service, and

vice versa;
The option contracts represent just the type of joint marketing venture between the Utility
and an affiliated CRES that the General Assembly sought to ensure would not occur.
Pursuant to the option contracts, the customer must stay with Duke/CG&E, or be
transferred to its affiliated CRES, DERS, either way the customer is secured for the
Duke/CG&E family of companies and excluded from shopping with any other non-
affiliated CRES.

C.  The option contracts violate Section 4928.17, Revised Code.
The option contracts also violate the notion of corporate separation as set forth in

Section 4928.17(A), Revised Code, Section 4928.17, Revised Code, provides that a
public utility such as Duke/CG&E must implement a corporate separation plan that

provides for the provision of competitive electric retail service or the non-electric product

O, 111 Ohin St. 3d 300, 2006-Ohio-5789.
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or service through a fully separated affiliate of the utility and that the plan includes
separate accounting, a code of conduct, and other measures as are necessary to ensure full
separation. The plan must also satisfy the public interest in preventing unfair competitive
advantage and preventing the abuse of market power. Finally, the plan must be sufficient
to ensure that the utility nor any affiliate, division or part thereof shall extend any undue
preference or advantage.

The option contracts violate this required notion of corporate separation. In Item

9 of the May 19, 2004 agreement between the hospitals and Cinergy Retail Sales, LLC
(the predecessor of DERS), the hospitals are to “cause the Ohio Hospital Association to
support a Stipulation filed by The Cincinnati Gas and Electric Company and the Ohio
Hospital Association, in case no. 03-93-EL-ATA, and any related litigation.”* In other
words, in a contract between an affiliated CRES and a customer, one of the provisions of
the contract is to require that customers make and support a stipulatiop with an electric
distribution utility. If there were truly a corporate separation plan in place, this option
contract could never have been issued.

D. There is no basis for the IMF charges.

The Ohio Supreme Court found that the infrastructure maintenance fund (“IMF")
charge to be without evidentiary support or justification, determining that the
Commission cannot justify the modifications made on rehearing merely by stating that
those changes benefit consumers and the utility and promote competitive markets. Ohio
Consumers’ Counsel v, Pub. Util. Comm., 111 Ohio St. 3d 300 at 309. Thus, the issue of
the IMF charge was remanded to be determined in this proceeding.

* See Direct Prepared Testimony of Beth E. Hixon, Attachment 2, May 19, 2004 Agreement between CRS
and the Hospitals.
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The statutory scheme under restructuring is fairly straight forward. An electric
distribution company will charge for wire services as wire services remain a franchised
monopoly service. Becanse these are monopoly services the rates and charges for the
non competitive wire services remain subject to pricing under Section 4905.18 Revised
Code which provides for cost of service pricing. Section 4928.14 (A) Revised Code also
provides that electric distribution companies shall offer a default service for those who do
not purchase power on the open market, This default or standard service is offered on a
bundled service basis that contains the same wire service charges set by cost of service
criteria for shopping cusfomers; plus a competitive energy component priced at market
rates™®.

The IMF charge did not appear until the second Order on Rehearing”’ and in that
Order the IMF is listed as non by-passable wire charge funding provider of last resort
charge services., Since the IMF charge was not a part of the Stipulation or the evidentiary
hearing, the burden rests with Duke/CG&E in this proceeding to establish IMF true
nature and justify its cost. Since the IMF is listed as a POLR charge it must be cost
justified, as opposed to if the IMF was listed as an energy charge in which case it would
have to be priced at market.

Duke/CG&E Witness Steffen presented the case for the IMF charge. Mr.
Steffen’s position is that IMF and the SRT are merely sub components of the Reserve
Margin charge which was a POLR charge in the Stipulation and permitted Duke/CG&E
to purchase excess capacity in the open market to be ready to serve customers in the

event of excessive demand. Mr. Steffen then cost justifies the IMF rate by noting that if

% Section 4928.14(A), Revised Code.
% Case No. 03-93-BL-ATA - Second Order on Rehearing 1/19/2005.
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the two sub components (SRT and IMF) of the Margin Reserve are added together they
total $45,080,000 which is less than the $52,898,560 for the Reserve Margin calculated
as the cost and listed as such in the Stipulation.®®

In sum, Duke/CG&R’s position is that the Reserve Margin was a POLR service
for it was designed to matntain service for all customers in the event of peak demands
above the expected level, and the cost of providing the Reserve Margin was addressed in
the Stipulation which the Commission found reasonable. Given this theory, that the fact
SRT and IMF are sub components of the Reserve Margin, which was approvveﬁ in the
Stipulation, Duke/CG&E put no other evidence in the record as the use and cost of the
IMF.

Even if one accepts the argument that the IMF is a sub component of the Reserve
Margin, the cost justification is far from convincing. The fact that the total of the charges
for the SRT and the IMF are less than the amount Duke/CG&E originally estimated has
many altemative explanations. For example, the IMF could have been over priced and the
SRT under priced, thus the total of the two may be the same, but that is because both arc
inaccurate. The cost justification in the Stipulation was based on projected costs of
capacity, and the sum of the SRT and IMF may be lower now because the projections
were both overstated. In sum, the fact that the two cost components total less than the
projected Reserve Margin cost projection offers little proof that either the IMF or the
SRT are correctly priced.

In a subsequent proceeding the SRT was converted to a tracked cost and made by-

passable by those retail customers who shopped and agreed not to return to the standard

% Duke Remand Ex_ 3 at 26-27.
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service prior to the end of the RSP.* The sub component argument was also challenged
on factual grounds. OCC Witness Talbott refuted the concept that the IMF was part of
the Reserve Margin component of the Stipulation testifying that “the SRT ... is the sole
successor to the reserve margin charge.” OCC Remand Ex. 1 at 4.

If Witness Talbott is incorrect, and the SRT and IMF are merely parts of the same
reserve margin charge, then logically if the Commission found that the SRT was not an
essential POLR charge and at the retail customer’s election could be made by-passable,
then the same should be true of the IMF.

The IMF cost justification though really begins to unravel when one considers the
side agreements and the fact that Stipulation may lack the verification of being agreed to

by opposing parties. If the Stipulation is tainted, and no longer passes the Industrial

Energy Users three part test, the Stipulation cannot be used to justify the Reserve Margin
cost of which Duke/CG&E now claims the IMF is a sub component. In smﬁ, the burden
on Duke/CG&E is to justify the IMF charge on cost of service principles. The record in
this matter has no independent cost justification of the IMF.

Duke/CG&E Witness Rose could not remember what the components of the IMF
were. Tr. 1, 77. Witness Steffens was emphatic that the IMF was not a discreet charge
for a discreet service. That is, unlike the FPP which tracts fuel expense, or the SRT
which is based on the actual cost of capacity costs billed to Duke/CG&E, or the AAC
which is based on environmental and Homeland Security costs, the IMF is not associated
with any discrete expense. Tr. I, 123. Rather, Mr. Steffen stated that Duke looked at the

“totality of the price” and believed that the price, without care for the actual components

% See the Second Entry on Rehesring paragraph 6 respanse to Mid American Energy p.2 and Opinion and
Qrder, Caze No. 05-724-EL-UNC, November 22, 2005.
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comprising such price, met a reasonable standard that the company was willing to accept.
Tr. I, 121,

The POLR services are monopoly servicess To prevent the charging of
monopolistic services, a POLR fee cannot be just what the franchised monopolist would
want to charge. If such economic rents were permitted the system could quickly break
down. In this case, given the side agreements unsubstantiated charges are particularly
questionable for one wonders as to whether the non discreet services charges are fimding
the discounts. The IMF charge may be proper as an energy charge, for there the pricing
criteria is whether in sum the energy charge is at market and does not have to be a
discreet cost of service based charge. What can be said definitively though is that the
record in the matter at bar does not cost justify the IMF as a wire service POLR expense.

Thus, the IMF must be made a by-passable charge.

IIL. CONCLUSION
For the foregoing reasons the OMG request:

A. The Commission find that the Stipulation fails the reasonableness
test and should not be accepted for rate making purposes.

B. The Commission find that charging a customer less than the tariff
rate for a tariff service is illegal regardiess of how the discount is paid or who pays the

discount.
C. The Commission find that a program whereby a non regulated

affiliate which does not sell power, but makes cash payments to retail standard service

25



[ L]

U1814%

retail customers of the utility violates Section 4928,02(G), Revised Code and Section
4928.17 Revised Code |

D.  The Commission find that the IMF is not a utility POLR charge
and thus must be l;y-passable if it is charged at all.

Ohio Marketers Group does not ask that the option contracts be invalidated at this
time because of the harm that may cause to the community, but in light of the anti
competitive nature of the agreements, asks that Duke be required to meet with the Stalf
and the CRES authorized to make retail energy sales on the Duke\CG&E system to
discuss how to remove barriers to shopping and report back to the Commission.

Respectfully submitted,

0. Dt

M. Howard Petricoff

Stephen M. Howard

VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008

Tel: (614) 464-5414

Fax: (614) 719-4904

E-mail: mhpetricoff@vssp.com

Attorneys for The Ohio Marketers Group
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L INTRODUCTION

Cinergy Cotp ("Cinergy") and Duke Energy Retail Sales, LLC ("DERS") find

themselves in an unusuel position in these proceedings, Neither was a party to these
-proceedings when the issues now before this Commission were determined. Neither
company has any interest in these ‘pmccedings other than an interest in preserving certain
confidential business infomlaﬁo.n; ‘that each was compelled fo produce, Yet, both find
themselves foreed to address unsupported ‘accusaﬁons of improprieties by the Office of
Consumers Counsel ("OCC") based on the existence of commercial agreements between
Cinergy/DERS and third parties that have no relevance to the issues remaining following
the Supreme Court of Ohio’s decision on remand, OCC has apparently determined that .
such allegations represent its only opportunity to discredit decisions made by this
Commission that have been affirmed by the Supreme Court of Okie on direct appeal.

In pursuingl this strategy, OCC has lost sight of the fact that the additional
discovery that it was permitted was not from Cinergy and DERS, but from CG&E. OCC
has also lost sight of the only issue that prompted the Ohio Supreme Court to permit it
firther discovery in the first place: Whether @ single agreement to which OCC was
denied access through discovery had any x‘elevﬁms to the ﬁatgainiﬂg that occurred among
capable, knowledgeable representatives of parties to a stipulation submitted to this

Commission which, for its own reasons, the Commiesion declined to adopt.
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. PROCEDURAL BACKGROUND

A. CG&E's Initial Application Addressing the End of its Market
Development Period,

The Cinoinnati Gas & Blectric Company' ("CG&E") initiated PUCO Case No.
03-93-BL-ATA on January 10, 2003, by filing an application to modify its non-
residential generation rates io provide for & markei-based standard service offer
("MBSSQ") io its customers and fo establish a competitive bid service rate option
(“CBF"), all as contemplatod by Am. Sub, SB. 3. CG&R's fling was intended fo
conform to the stattory process by which market based pricing wes fo be made available
to its customers at the end of the market development period described within Am. Sub.
S.B. 3 and within Orders issued by this Commission in CG&E's electric transition plan
case, Case No. 99-1658-EL-ETP, Numerous parﬁes intervened in Case No, 03-93-EL-
ATA ef al, and comments were filed in March and April, 2003, regarding CG&E's
proposals. As doscribed within its application, CG&E indicsted its intention to divest
itself of all generation assets.

On Decomber 17, 2003, nearly a year afier CG&E filed its applioaion in Case
No. 03-93-EL-ATA et al., this Commission issued its Finding and Order in case number
01-2164-EL-ORD. In that docket, the Commission adopted rules 4901:1-35-01 ef se.
 (hereafter "Rule 35") which contain the Commission's regulations regarding the conduct
of the competitive bid process and the terms that would control electric utilities' market-

priced standard service offcrs fo the public, Thus, nearly a year after CG&E proposed

' CG&E's name was changed to DR-Ohip, of course, following this Commiasion's approval of the merger
between Cinergy Corp. and Duke Energy in Case No, 05-732-EL-MER. In this brief, Cinergy and DERS
will refer to this entity as CG&E prior to the merger, and as DB~-Ohio post merger,
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the manner in which it would "go to market," the Commission formalized the rules that
would govern the process qf "goiné to market,"

B.  The Commission's Request to CG&E for an RSP Proposal,

This Commission is of course oonsﬁra.ined by those provigions of Am. Sub, 8.B. 3
that terminated fhe Commission's jurisdiction to regulate thé price of the generation
portion of electric service, Although without legal autherity to prescribe rates, this
Commission chose to act upon ite concern that the markets for electric generation service
were not ‘developcd to the extent that the bommission felt the General Assembly believed
would be the case when it enacted Am, Sub. §.B. 3,

With legitimate concerns and legal consirainis upon its ability to address those
c‘oni:‘:orl:ls,2 this Commission issued an entry dated December 9, 2003, that, among other
things, asked CG&E to voluntarily file a plan that would protect its customers against
the same sort of substantial price increases in electric genaraﬁon costs that have occurred
in other states that have "gone to market." Specifically, the Commission asked CG&E to
propose a rate stabilization plan ("RSP") that would satisfy three different, and in many
ways, inconsistent goals: - (1) provide rate caﬁainty for consumers, (2) provide financial
stabiiity for the uti]ity,- and (3) provide for the furﬂﬁ dévelopmmt of competiﬁve
markets, | |

Again, it is worth remembering that this Commission asked CG&E to submit an
RSP proposal a week before the Commission issued Rule 35 regulating the manner in

which electric utilities were to conduct their CBP processes and providing for the utilities'

. market-baged, standard service ‘offers to customers. Thus, the Commission plainiy

2 Indesd, Cinergy and DERS share the Commission's concern that market based prices may result, at least
in the short term, in an increase to all consumers in the cost of electric power within Chio, ,
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contemplated that CG&R would submit a plan that would differ dramatically from the
Commission's CBP and atandard setvice offer rules, contained within Rule 35, at the time
that it made its request to CG&E.

CG&E complied on Japuary 26, 2004, and filed an RSP that differed significantly
from the original plan that CG&B bad filed in preparation for the end of its market
development period. Among the key differences between the originel application snd the
RSP, CG&R indicated that if it was to accept responsibility for stebilizing market rates, it
would need fo retain contro] of its generation assets,

Additional parties intervened, comments were filed on the RSP proposal, and
CG&E, Staff, and others filed testimony regarding the RSP. Evidentiary hearings began
May 17, 2004, | |

C. The Proposed Stipulation.

- Hearings regarding CG&E's RSP proposal were continued when, on May 19, |
2004, CG&E filed o stipulation that modificd its RSP proposal. CO&E, the
Commission's Staff, and ten intervening entities or interest groups — First Energy
 Solutions ("FES"), Dominion Refail ("Déminion"), Cireen Mouctain Bnergy, Kroger,
Cognis Corp., People Working Cooperaﬁyely ("PWC"), Commmmities United for Acﬁon
("CUFA™, IED-Ohio, the Ohic Energy Group ("OBG"), and the Ohio Hospital
Association ("OHA™ ~ each executed the stipulation and agreed to support this
Commission's adoption of their stipuletion. CG&E filed supplemental testimony on May
20, 2004, in support of the stipulation. Staff witness Richard Cahasn submitted

supplemental testimony in support of the stipulation on May 24, 2004,
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Without necessarily indicating disagreement with the Btiplilation, a number of
intervcnors chose not to execute the stipulation, Two intervenors, however, the Ohio
Consumer’s Counsel ("OCC") and Ohio Marketers' Group ("OMG") actively opposed
terms within the sﬁpulaﬁo;a. Seeking evidence in support of its oppogition, OCC moved
on May 20, 2004,. for an order compelling the production of any agrecments between
CG&E and any party to the proceedings.” OCC's motion to compel was denied by the
Hearing Examiners, OCC and OMQ then filed testimony in opposition to the stipulation
on May 26, 2004, and hearings resumed on May 26 and May 27, 2004,

D.  The Commission's Rejection of the Proposed Stipulation.

On September 29, 2004, the Commission issued an Opinion and Order in which it
offered to "approve" the stipulation, but only with material modifications to its terms.
Howeve, as filed by the parties, the stipulation provided that all parties were released
from any obligations therennder if the Commission failed to aﬁprove the s‘tipulntion‘
without material modification. Thus, the Commission's action eﬁ'ectively invalidated the
stipulation and the parties belicved that it ceased to exist upon issuance of the
Commission's Opinion and Order,

B. CG&E's Response to the Commission's Rejection of the Proposed
Stipulation.

~ On October 29, 2004, CG&E and otﬁers, inbluding OCC, filed applications for
rehearing in response to the Commission's September 29, 2004, Opinion and Order. In
its application for rehearing, CG&E disagreed with the proposed modifications and
renewed its request that the Commission either (1) approve its original RSP proposal and

allow it to implement its MBSSO and CBP proposals or (2) approve the RSP as modified

* An agreement dated February 5, 2004 (as subssquently amended), between CG&E and the City of
Cincinnati, Ohio was the only agreement responsive to the discovery request.
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by the stipulation or (3) approve & third and new option in which CG&R proposed to
reduce its total recovery by breaking ceriain proposed charges into different component
elements, by proposing that some (but not all) such components remain non-bypassable,
and by changing the percentages of customers that might bypess components, CG&E
a]éo acked the Commission to approve its retention of generetion assets that CG&E had
previously indicated would be divested by December 31, 2004.

F. The Commission's November 24, 2004, Entry on Rehearing,

On November 24, 2004, the Commission rejecied CG&E's request that it be
authoﬂzéd to "go to market" as proposed in its spplication. The Commission also
rejected CG&B‘S request that the Commi‘ssion approve the RSP, as modified by the
stipulation. Finally, the Commission rejected CG&B's compromise proposal. The
Commiaaion then offered to accept only certain components of the alternative proposal in
CG&E's October 29, 2004, Application for Rehearing, and rejected certzin others. With
r.aspect to even those components that it was willing to accept, the Commission required
that CG&E justify those components through later flings before they would beoome
effective.

Without Commission spproval, CG&E could not conduct the CBP or offer
MBSSO pricing to customers, Without Commission approval, CG&E's continued
ownership and operation of I peneration assets after December 31, 2004, would constitute
a technical violation of Orders issued in CG&E's ETP case, CG&E therefore yielded to
the Commission and subsequently amended its tariffs to implement an RSP on the terms
outlined in the Commission's November 24, 2004, Entry on Rehearing, despite its

dissatisfaction with the Commissiqﬁ's Entry, which would reduce CG&E's revenues by
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approximatefy 32 Million dollars as measored against CG&E's RSF proposal, That
foregone revenue is directly reflected in prices significantly beneath the level CG&E
helieved appropriate congidering the market risks that appeared to exist at the end of
2004,
G. The Supreme Court of Oﬁio's,Rplﬁand to this Commission,

ﬁnﬁke CG&E, OCC was unwilling to accept the result imposed by the
Commigsion. After the Commission overruled several additional applications for
rehearing, OCC appealed to the Ohic Supreme Cowrt on May 23, 2005. On November
22, 2006, the Ohio Supreme Court issued is opinion in this ﬁaﬁm a8 Ohio Consumers
Counsel v. PUCQ, 2006-Ohio-5789, 'Signijiom:lﬂy, the Court upheld the Commission's
action against every substantive argument raised as ervor by the OCC — including
CG&E's retention of its generating assets.

The Court found merit, nonetheless, regarding two assignments of ervor raised by
OCC regarding purely procedural issues. The Court remanded the case to this
Commission with an instruction that the Commission support its modifications to the
RSP by reference fo the evidentiary record. In addition, apparently accepting the
Commission's "approval” of the stipulation at face velue, the Court held that OCC shonld
receive those agreements between CG&E and other paIﬁGS-tO the proceedings that it had
requested in discovery, finding that (hose agreements could be relevant to the narrow
issne of whether the stipulation resulted from. “serious bargaining among capable,
knowledgeable parties” — the first element of the three-part test this Commission empl.ws

in deciding whether or not to approve a stipulation by some, but not all, parties.
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H, The Unnecessary and Unfair Involvement of -Cinergy Corp and Duke
Energy Retail Sales, LLC in the Past-Remand Discovery Process.

In December 2006, CG&E complied with the Supreme Court of Ohio's opinion
and provided OCC with the single coniract responsive ta OCC's May, 2004 motion to
compel by producing a February, 2004, contract.between CG&E and the City of
Cineinnati, Ohip, While the City had appeared in the RSP cese and was aware of the
siipulation, it uitimately chose to withdraw ~ without supporting the stipulation,

Recognizing at Iast that it's "victory" before the Supreme Court of Ohic was &
hollow one because the only agreement responsive to its discovery request was obviously
and mtirély irreleyant to th§ issue identified by the Supreme Court, and notwithstanding
that it had not sougﬁt any other discovery in 2004, OCC sought to expand discovery
based on allegations made in a separate lawsuit filed in federal court. As a result, on
December 13, and December 18, 2006, OCC demanded that agreements between DERS
(an entity formed by Cinergy to compete in the Ohio market as a competitive retail
electric service provider) or eny corporate affiliate of DERS w1th any customer of CG&B
be produced. DERS objected to that request and moved to quash the subpoena,

On January 2, 2007, the attorney examiner correctly concluded that OCC's
discovery request was too broad. Nonetheless, and even though the mandate of the Ohio
Supreme Court had slready bée:n satisfied, the attomey examiner granted OCC a limited
expansion of its discovery. OCC was permitted to discover any agreements betWGén
DERS and any party to the RSP case, Afier obiaining this expanded discovery, OCC
served a similar subpoena duces tecum upon Cinergy.

When they received subpoenas compelling them to produce commereial contracts

to which they are parties, Cinergy and DERS moved, and were granted the right, to
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intervens to protect their commercial agreements ﬁ'omrpublic disclosure. Cinergy and
DERS asked the Commission for the protection to which their agresments are legally
entitled pursuant to Ohjo's Trade Secrets Act, Ohio Revised Code § 1333.61(D), the
federal Trade Secrets Act, 18 U.S.C, § 15905, and this Commission’s rules, O.A.C. §
4901-1-24,

L Cinergy and DERS’ Responses to OCC's Subpoena,

In response to the subpoenas from OCC, Cinergy produced two agreements and
DERS produced a total of thirty-one agreements to OCC, Had OCC issued its 2007

subpoenas to Cinergy and DERS in 2004 and had OCC's 2007 discovery demands upon

DERS and Cinergy been granted at the time OCC moved (o compel production from
CG&E on May 20, 2004, Cinergy would haye had ne agreements to produce and DERS
would have pmdﬁuad two agreements BEGIN REDACTION ~ a May 19, 2004,
agreement between DERS and OEG; and a May 19, 2004, agreement between DERS and
the OHA. END REDACTION Thus, the only agreements produced to GCC by Cinergy
and twenty-nine of the thirty-one agreements produced to OCC by DERS in 2007, would
not have been produced to QCC in response to its May 20, 2004, motion to compel for
the simple reason that they did not exist until afier the date of the stipulation, OCC’s

discovery request, and the evidentiary hearing held during 2004.*

“ The next closest agrecment in time to the date of the stipulation is an agreement between DERS and
BEGIN REDACTION IEU-Ohio dated May 28, 2004, more than a week following the date of the
stipulation, which is then followed in order by an economic development agreement dated June 7, 2004
between Cinesgy and €ognie Corgl and then by a DERS agreement dated July 7, 2004 with Kroged END
REDACTION
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0L FACTS: THE CONTRACTS PRODUCED BY DERS AND BY CINERGY.

A, Contracis in which DERS Agreed to Provide Service to its Castomers,

Not surprisingly, the DERS agreements concern DERS' efforts to secure
customers for itself, Each DERS agresment reflects DERS' economic decisions based
upon publicly available information regarding the status of the PUCO's RSP case and the
likely market for electric generation service in Ohm Any CRES monitoring the case
could have used the seme information, including the nature of the opposition to CG&E's
RSP, in the same way that DERS used that mformailm

BEGIN REDACTION In agreements reached between May 2004, and
November 2004, DERS agreed to provide generation service to members of industry
groups that were opposing (:;G&E's RSP filing. By opposing CG&E's proposed prices,
these industry groups identified themse}ves as entities that viewed the price of gsneratinﬁ
as something of significance. A number of these same customers offered load patterns
aftractive to a CRES seeking market share. DERS simply used the fact that certain
customers wete opposed to eerfain proposed RSP riders to offer service at a price to be
determined through specified discounts to a recognized baseline — the CG&RE price that
DERS expected this Commission to approve. DERS then based its discounts upon those
portions of CG&E's RSP that gdnemtéd the most heated opposition. All contracts entered
into by DERS prior to this Commission's Opinion and Order of September 29, 2004,
provided a price hase'd upon the price that DERS expected would be established by this
Commission's approval of the stipulation. Whea the Commission fejocted the stipulation,

however, DERS' contracts with its customers were, by their terms, void.



Whep CG&R filed its appHeation for rehearing, DERS again used the same
marketing strategy based on & similar agsumption fhat the Commission would accept
CG&B's alternative proposal regarding its RSP, During negotiations that ocourred in
November, 2004 - gix months after the stipulation was ﬁled ~ DERS emplayed the sams
concept that it employed during the summer of 2004, I again offered its potential
customers prices based upon the prices propesed by CG&E minus disoounts based npon
those components of CG&E's proposed prices that had generated strong opposition from

potential market participants, Again, however, the parties included provisions that would

" llify fhe contracts if the anticipsted prices wers not approved. As a result, when the

Commission rejected the alternatives proposed by CG&B in its application for rehearing,
the "Pre-Rehming Agreements” — to use the terminology e{xlployed by OCC's witness on
the suhject, Ms, Beth flixon ~ vere also void. END REDACTION

In both cases, of course, CG&E's proposals were maiters of public record, the
apposition of the intervenors was similarly public record, and any CRES pursuing
market share could have oﬁ'&ed priées‘ based wpon the s@e publicly available
bzfonmﬂm; used by DERS fto create a pricing mechanism atiractive to the load
CRESes would logically most want to serve. | .

B. The . DERS BEGIN REDACTION Option END REDACTION
Agreements.

" BEGIN REDACTION When this Commission rojected CG&E's alternative
proposal on November 24, 2004, DERS again re-evaluated its aﬁiﬁty to offer service to
potential market participants, This time, however, DERS concluded that the risks
associated with competing against the prices the Commission was insisting CG&E offer

were simply too great. DERS was unwilling to use the same strategy a third time.
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Nonetheless DERS remained interested in securing 8 cvgtomer base should market
conditions permit it to compete, Thns, DERS executed & different strategy, It purchased
opﬁmwprovideamdmm‘bmmwstomminmswmtthatmarkﬂmmmicawomd
sllow it to profitably serve those customers, at the same time allowing it to Jimit the
significant risks to which & CRES atteapting to enter the market at the beginming of 2005
would be exposed. '

Ubtimately (with the exception of & contract betwes{J N MMME-2 DERS for
the benefit I ese option sgreements arc the anly agresments between DERS
and ite customers that were not rendered void beﬂ:ro'ﬂaey‘went into effect and’arc the
oonirmtsthathavobemaudconﬁnuetobeperfcrmed. If market conditions lead DERS |
touoncludottmincmmovemhothnmarketproﬁtably.DERSmllbensﬁtfmmthe
customer base thet it has created.

C Thelﬁ-_ogerAgreemenu.

Az OCC's witness regardmgﬂncoonmtsﬁoiﬁts out (OCC Remand Bxhibit 2(A),
Prepared Testimony of Beth Hixon (hereaftor, "Hixon Testimony™ pp, 23-25), the
agreements involving Kroger are a bit different than DERS' agreements with other
customers. Ms. Hixon also identified the reasons why: Kroger was already a party to
contracts with enother CRES -supplier that wes supplying its generstion needs. Thus, the
DERS agreements with Kroger provide that should Kroger's agreements end in 2006 or
2007, DERS would provide service. Should Kroger's existing supply agresment end in
2008 as appeared most lil_:ely, DERS could obtaiﬁ the right to provide service to Kroger,
wpgryi:itwgaprgpmdmmwmmpﬁcexmgemummmmm

12
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D.  The Cinergy Agreementis,

Cinergy produced two agreements, both with Cognis Corp. The first was entered

into two weeks afler the stipulation was filed with this Commission and the second, six

months later, In neither is Cinergy required to supply energy to Cognis, Mz, Greg Ficke,

President of CG&E and a Vice-President of Cinergy at the “ime Cinergy entered into the

Cognis agreemmts,s occupied 8 unique position in which to understand the agreements

‘ - between Cinergy and Cognis and the impacts of those agresments on Cinergy and

CG&E.

Mr, Ficke acknowledged the obvious fact that the interest of Cinergy inchudes the

2

interests of CG&E, but also explained that Cinergy had a number of incentives
completely unrelated io CG&E for entering into the Cognis agreements:

Q.
A,

Now these documents, why were these documents entered into,
{the Cognis agreements, exhibits] 15 and 167

Well, I think from our standpoint the company, Cognis, agreed to
support the stipulation and later our application for rehearing.

So isn't it connected — isn't execution of exhibit 15 connected with

the stipulation.
Correct,

All right. And Exhibit 16 paragraph 5 refers to support of the
application for rehearing, So wasnt Exhibit 16 executed in
connection with Cagnig’s support for the ap. for rehearing?

I think that's what I said, but if that's not what I said, that's what I

meant to say.

Is there any other purposes for these agreements, Exhibits 15

and 167

Other than addressed an the face of the agreement, I do recall that

during this time €ognidh which is a rathesclargs: employesm woa
undergoing: & bargaining unit activity which was: impactihg: theiey
operationses They had been acquired by & foreign company which

was placing a number of constraints upon their continued

* Mr. Ficke is now a retired consultant to DE-Ohio.

13
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operation, and as 8 corporation I don't think we wanted to see such

a prominent employer impacted negatively, and I do recall — the
only reason I bring it up is I do recall those circumstances being

brought to my sttention by:€hgels and their rather precarious

situation in terms of being able to continue to operate,

Cinergy Corp. had an interest, may atill have & continuing interest,

in providing energy to companies in the general vicinity of Coposind
in terms of constructing and operating cogeneration plants and, in a
sense, had B continuing interest in the vibrancy of that area, and I

guess finally, just you know, as a corporate citizen had an interest

in our customers continuing profitable operations.

(OCC Remand Exhibit 9, Confidential Feb, 20, 2007 Deposition of Greg Ficke (hereafter
"Ficke Depo.") pp. 74-75.)

Cinergy -entered into these agreements because it was interested in pursuing
cogeneration development opportunities with ‘O through one of Cinergy's
unregulated subsidiaries;® was concerned about the continued viability of one of its larger
users of both eléctricity and other products and services provided by unregnlated Cinergy
entities; recognized thaf €BFiis prosperity impacted the larger community in which
Cinergy companies operate, including an impact on employment levels that in turn,
indirectly impact Cinergy operstions;’ and is interested in promoting the economic
viability in the Cincinoati area in whicl§€8giti§ & located. END REDACTION
L. LAWAND ARGUMEIST

OCC - an entity created and charged by law exclusively with the representation
of residential customers of Ohio utilitics ~ produced one witness to testify regarding the
contracts produced to OCC by Cinergy and DERS, That witness, Beth Hixon, neither

qualified to render legal opinions nor offering any direct factual testimony, was presented

¢ Mr. Ficke was ater asked questions in which he identified Tri Gen, a/k/a Cinergy Solutions as the specific
Cmergy affiliates concerned with potential development of cogeperation. (Ficke Depo, at 76,)
" Increased unermploymect in the Cincinnati area has bath direct and indireet effects on demand for still
other Cinergy-pravided services, including electric power pravided by CG&E.

14
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fo advocate OCC's position that the Commission should investigate DERS and Cinergy

for reasons that are not clear: '

» Ms, Hixon doss :notAsuggest-%- 'i;n f‘aﬁt‘, Ms. Hixon does not, even discuss — any

i_p;padf ‘any DERS or Cinergy contract has upon the price pﬁd by residential

éonsumers. For that matter, Ms, Hixon does rnot suggest that any of the contracts

impact qny price paid by any customer to CG&E,

Ms. Hixon acknowledged that she has conducied no studies which suggest ary

way in which anyone, in qny rate group, might suffer an injury as a result of
contracts that Cinergy or DERS pmducéﬁ and she acknowledged that she is

unaware of any such studies. (Hlxon :'i;estimony, pp. 125-313G.)

Ms. Hixon algo testified that she conducted no studies and is unaware of any that

demonstrate that the DERS contracts were entered into at prices that were
unreasonable in relation to the late 2004 - early 2005 market conditions. (Hixon
Testimony, p. 11 8.)l .

l Ms, Hixon was also uvnwilling to testify that DERS, Cinergy or CG&E have
violated this Commission's corporate separation rulss, (Hixon Testimony, pp. 64-

66, Transcript of Hearing Vol. I, March 21, 2007 (hereafter "Hixon Cross™), pp.

142-143) |

Nonetheless, OCC insists, based entirely upon Ms, Hixon's testimony, that this

Commission investigate Cinergy and DERS to determine whether they violatéd the

_corporate separation rules of this Commission, OAC § 4901:1-20-16.

BEGIN REDACTION Ms. Hixon testified that she believes the contracts are

evidence of "unjust discrimination” by CG&E in favor of certain large commercial and

15



industrial customers of CG&E, at the expense of other large commercial and industrial

. customers of CG&R. (Hixon Testimony, p, 69.) In reaching thiz conclusion, Ms, Hixon

simply ignores both the fact that these customers are not her constituents, and the fact that
if the options are exercised, CG&E's relationship with those customers — at least in regard
fo generation service — ends. END REDACTION

A,  The Cinergy and DERS Agreements Had No Effect on the Quicome
Of CG&E's RSP Case.

The Ohio Supreme Court remanded this matter to this Commission for two

purposes, only the second of which is relevant to DERS and Cinergy. The Court held
that OCC should have received the discovery it requested in 2004 (not that which it
requested in 2007), and that the Commisgion should determine whether any agreements
produced in response to that discovery were relevant to the issue of whether any
stipulation approved Ey the Commission was the product of "significant bargaining
among capable, knowledgeable parﬁes.“ Ms, Hixon does not address these points in her
testimony .bec‘ausc first, discovery in 2004 would have yielded only one agreement
between CG&B and another party and that party did not support the stipulation, and
second, becanse no stipulation was ever accepted by the Commission.

Instead, OCC seeks to recast the entire focus of the Supreme Court’s opinion by
advocating that the Commission engage in an investigation based on "common threads"
between the agreements. (Hixon Testimony, p. 45 .) Ms, Hixon asserts that the net effect
of her "threads" ig to insulate large customers of CG&E from the rate increases proposed
in the stipulation, which she then posits must mean that the company’s stipulation did not

have substantial support of CG&E's customers, (Hixon Testimony, p, 59.)

16



First, and most obvioim, the record in this matter shows that CG&E's proposals
were never accepted by this Commission — the suppnﬁ of CG&E customers for CG&E's
proposels therefore is ultimately irrelevani, OCC recognizes, of course, that the
stipnlation wes rendered irrelevant by the Commission's Eniries of Sepiember and
November 2004, In fact, OCC itself has argued that this Commission rejected the
stipulation. Jn re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA et al. (OCC’s
Memoranduym Confra CG&E's Application for Rehearing at 3 n, 3, Nov. 8, 2004). OCC
iz now judicially estopped from assarﬁng otherwise Fish v. Bd, of Commissioners of
Lake County (1968), 13 Ohio 8t. 2d 99, 102; Srate v. Nunez (Ohm App. 2d Dist, 2007),
2007-Ohio-1054, 2007 WL 756517 atq 6.

Second, the record in this matter shows fhat all custorners that received service
from CG&E paj/ the same Commission-approved price for that service. While it is the
case that BEGIN REDACTION - certain customers, wﬂling to leave CG&R at a time
when the market favors DERS, will pay DERS 3 Jower rate than they pay CG&E, they
also cease to be CG&E cusfomem. The w]_:ole point of market competition is to foster
competitive pricing. Ms. Hixon herself admitted on cross examination by CG&E's
oﬁunsel, Mr, Coli:ert — after first s‘pan'ing about the subject — that price is & sigdiﬁcunt
factor in motivating customers to switch suppliers, (Hixon Cross, pp. 30-32.) END
REDACTION

B. Neither Cinergy nor DERS Have Violated the Corporate Separatlon
Rules of This Commission.

Prior to the hearings on remand, Cinergy and DERS repeatedly asked that those
intimating violations of the corporate separation rules be directed to pursue their

allegations properly using the complaint processes applicable to the cosporate separation

17
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rules, Both Cinergy end DERS also objected to the introduction of their contracts into
evidence in these proceedings when OCC sought to introduce them not to address the
jssues on remand but instead to support its vague allusions of misconduet,
1. Ms, Hixon's "Common Thread" Analysis Reveals Nothing but
Commercigl Contracts that Contain Terms One Would
Anticipate,
Nonetheless, OCC succeeded in injecting the agreements into these proceedings.
OCC relies solely upon Ms. Hixon to explain its actions, Ms Hixon, in turn, asks this
Commission to view with suspicion what she refers to as the four "common threads" that
run through all the agreements, Ms, Hixon's "common threads" are
» The contracts deal with the purchase of power from DERS;

s The contracts contain what Ms. Hixon describes as the
“reimbursement" of various rate elements;

"« The contracts provide that DERS' customers will support the
CG&E stipulation; and

¢ The contracts provide that the agreements will be terminated in the
event the Commission fails to approve the stipulation.

In response to each of Ms, Hlxons "common threads," DERS and Cinergy can
only respond: "Well of course." DERS was formed for the specific purpose of operating
a CRES business, Necessarily, it seeks to sell generation services to customers, It is not
surprising, nor does it indicate a nefarious purpose, that DERS would enter into contracts
in which it agrees to sell power to customers, Thus, Ms, Hixon's first thread is
meaningless,

Ms. Hixon's statement of her second "common fhread® is somewhat misleading.
DERS does not "reimburse" its customers under the contracts, Viewed in their correct

context, and as Ms. Hixon herself admits, the structure of the DERS confracts, generally,

18
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provide for specific discounts applied fo a baseline determined by DE-Ohio's rates, Ms.
Hixon admits that in the abstract there is nothing wrong with such a structure and that it
may be reasonsble to adopt such a stmeture. (Hixon Cross, pp. 32-34.) ‘Ms. Hixon
appwénﬂy objects that the le\;el of digoounts is determined through relationships to
various components of DB-Ohic's RSP. However, as discussed above, DERS' pricing
stmcture is based @on publicly available information and reflects nothing more than the
application of sound marketing principles.

Ms, Hixon is somewhat less than clear why she believes her third "common
thread" shﬁu]d concern this Commission. Both the "Pre-Order cnﬁtmcts“ and "the Pre-
Rehearing contrects" — to borrow Ms. Hixon's tetminology — are based upon the parties’
understanding of the economic consequences thet would result from this Commission's
anticipated approval of CG&E's prices, and 8 desire to secure economic benefits out of
those consequcnccs.‘ As a result, the parties naturally would support en outcome that
would secure them the anticipsted economic benefit,

Ttis eciually difficult to understand Ms. Hixon's concern with her fourth "comman
thread," which is related to the fact ﬂ:af the contrects sll contain language nullifying the
contracts in- the event this lCommissian chose not todapprove the stipulation (or later, the
alternative proposal by CG&E). Failure by this Commission to approve the stipulation
(or the alternative) would obviously change the econbmjc equations upon which the
parﬁes had based their agreements, Because the parties recognized the potential that this
Commission might not act in accord with their expectations, they sought to pfotect

themselves against such an event. Ms, Hixon's "common threads”, therefore, are merely
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logical ecomomic terms, are in no way rematiable, and certainly do not justify OCC's
demands for an investigation.

2. CG&E Did Not Negotiate DERS' Agreements.
Although not descrii:cd as one of her “com:ﬁon threads," Ms, Hixon expresses a
fifth concem in that she claims that CG&E was direcily invalved in the negotiation of the

DERS agroements, asserting that CG&B (1) was represented in those negotiations by its

- President, Mr, Greg Ficke, and (2) that CG&E bound itself fo various actions in those

agreements, Ms, Hixon bases her claim that CG&B negotiated DERS' agreements on the
statement that Mr, Greg Ficke, the former president of CG&E admitted in his deposition
that he was involved in the negotiation process on behalf of CG&E, (Hixon Testimony,
p. 28.)

This is emphatically not the testimony of Mr. Ficke, who was both CG&R's
president and a Cinergy Vice President at the time in question, Excerpts from Mr. Ficke's
deposition, quoted at considerable length below, reveal that Ms, Hixon has distorted Mr.
Ficke's testimony and her interpretation of his testimony ignores its context entirely:

Q. Who in the CG&E and affiliated companies negotiated these

agresmenta?
A. There were a number of lawyers involved. There were

representatives from Cinergy Retail Sales that were involved,

And who would that be?

From the Legal department would be Paul Colbert, Jim Gainer,
From Cinergy Retajl Sales, Jason Barker, Jack Farley, Uma . . .
Nanjundan. . . . Chuck Whitlock. There were a mumber of people
that I recall being involved from time to time.

>

And that was with the negotiations.

Either with the — and it depends how you define "negotmt:ons "I
mean, there's a lot of preparation for negotiations which a lot of
people are involved in, They aren't all involved in sitting across

> O
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the table if that that's how you're defining "negotiations.” I was
more defining people that were involved with the process.

(Ficke Depo., pp. 29-31.)

Q.  Alittle while ego you mentioned who were several individuals that
were involved in negotiating agreements between CRS and other
parties in the May time frame, Was there 8 CG&E representative
involved in that process considering all the provisions in this, for
insiance, Exhibit 5 that relate to Cincinnati Gas & Electric
Company.

A, T was involved in it,

Okay., Anybody else besides you? You were involved in the
negotiations of these agreements, is that comrect?
1 was involved in the preparations of information, reviewing
information, these sorts of things in my role as a vice president of
Cinergy Corp. 1 puess if you're asking for someone invelved in
the negotiations who is exclusively a CG&R employee, you know
like maybe some of the workers on the coal pile at some of these
stations, they're CG&E employees, they only work for a CG&E
_plant, I don't think there was anybody involved in the negotiations
that was like that. -

o

Q.  So the only people who would be in some way connected with
CG&B would be you as President and also legal counsel that
represented more than one corporation.

A,  Yeah, and there were a oumber of Cinergy Services folks that d1d
work for a number of the affiliates. And Legal is & good example
of that, being Cinergy Services and doing work for a number of
different affiliates, _

Q. M. Barker and Mr. Farley and Ms. Nanjundan and Mr. Whitlock
are all examples of that?
I don%t know what their classification is, but I would not be
surprised if they were Cinergy Services employees.

Q.  Were you referring io anybody besides that group of Cinergy
Services, Inc. employees that wonld have been involved in the

process of negotiating those agreements?
A No, although I just — ] don't mean for that to be an exhauvstive list.

{Ficke Depo., pp. 35-37 (emphasis supplied).)
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Q. ... Mr Steffan's name appears on this; can you tell me what his
role was in the process?
Jack was Vice President of Rates, Cinergy Corp.
Do you know what his role in negotiations of the agresments with
parties at this particular point in time?

A, 1 should have mentioned him in that group of names that I

- mentioned before, so either preparing information, attending

meetings, problem solving, any of those functions it would have
been typical for Jack Steffan to participate in, -

(Ficke Depa., pp. 46-47.)
Q What was your involvement, either directly or in the background,
with the BEGIN REDACTIONZCdgnis ' END REDACTION
agreements . , , 7 :
A, Ireviewed drafi of the documents, probably provided comments,
explained at a high level what the contents of the agreements wers,
So generally involved in the negotiations with the support of a
number of the people we've talked about.
(Ficke Depo., p. 77.)
Thus, Mr. Ficke's testimony does not support Ms. Hixon's statement. Instead, Mr,
Ficke identifies himself as virtually the only person associated with CG&R that could .
even be said fo be involved in the negotiations, and he makes it clear that his involvement
resulted principally from his role az a Cinergy Vice President, not as President of CG&E.,
Moreaver, Mr. Ficke makes it clear that in even that capacity, his involvement wag
indirect and principally involved providing and reviewing information. Mr. Ficke
certainly does not suggest that he ever, in any way, was involved in making an econornic
decision on behalf of DERS.
3 CG&E Is Not Legally Round by DERS Agreements.
Finally, Ms. Hixon suggests that this Commission should be troubled by
provisions within the DERS and Cinergy agreements which she states "binds" CG&R to

some action. Again, Ms. Hixon is not a lawyer and it is improper for her to express any
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opinicn regarding the legnl effect of an agreercent made by one entity upon another entity
not party to that agreement, Morcover, Mr. Ficke's iestimony again refutes her
suggestion,
During his deposition, Mr, Ficke was asked fo explain contract terms that refer to
CG&E, Mr. Ficke's response was clear:

Q.  And were you awars that there were commitments made in agreements
guch as that shown in Exhibit 2 regarding the manner in which CG&R

would submit its next distribution rate case?
A,  Ithink I was generally aware of it, and I think at the time I did ask our

Rate department whether these were things that we were going to do
anyway, something to that effect. Is this really any —~ does it really caunsc
us any problem? Is it something we were going to do anyway? And
believe that that was the case. It wasn't something binding us in any way
because it was what we were going to do in any event.

Q. So do you believe that CG&E fulfilled the, for lack of a better word,

dictates of that paragraph 5?
A I don't think this could dictate what we did or didn't do. My belief is that

this is how we wers approaching the case in any event.
(Picke Depo,, pp. 28-29.)
Mr, Ficke's response cannot be more clear. He was not concerned by the fact that
a simple statement of fact was being included in the agreement, nor did he view the
statement as in any way binding upon CG&E. Ms.-Hixoﬁ’sfconcm is without merit,
The inclusion of a statemént of fact regarding DE-Ohio's pians does not legally bind DE-
Ohio,
C. The Cinergy and DERS Contracts Do Not Constitute Unlawful
Discrimination by DE-Ohio Among Xts Large Commercial and Industrial
Customers.

The one allegation of wrongdoing that Ms. Hixon does appear preparsd to

actually support is her allegation that the agrecments represent DE-Ohio's
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"digcrimination” in favor of certein customers, Neither the evidence nor the law,
however, @poﬂs Ms, Hixon's analysis.

Initially, the contracts are those of DERS and Cinergy, not DE-Ohio, DERS and
Cinergy are unregulated commercial entities entitled to enter into any agresments they
choose, with any party they chooge, without the necessity of justifying those agreements
or seeking approval of those agreements from amyone other than their own respective
boards of directors., In shost, neither has an cbligation to serve, and neither has an
obligation to deal with cﬁstomcrs on a non-discrintinatory basis. Bath are free to strike
deals on whatever economic terms they can obtain. '

Applying Ms. Hixon's allegation to CG&E — a regulated entity to which the
concept of "discrimination" might properly be applied — is equally unavailing, There is
no evidence in the record to even suggest that any mstomeir of DE-Ohio pays DE-Ohio
anything other than the tariffed rates approved by this Commission, No evidence
suggests that DEOhio receives any more ﬂlan the revermes it is anthorized by this
Commission to receive, No evidence suggests that DE-Ohio receives any less than ﬂ1;
revenues which this Commission anthorized it to receive, Furthermore, no evidence
suggests that any residential eustdmer pays -anythjng more than it otherwise would pay
for retail electric generation, | |

D. OCC's "Miscellapeous" Intimations Regarding the Agreements Are
Equally Without Merit.

Finally, Ms. Hixon's testimony containg a number of statements in an attempt to
support insinuations of improper discrimination or violations of the corporate separation
rules. These slightly more specific insinnations of wrongdoing demonstrate the lack of

legal substance to Ms. Hixon's concerns.
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5

For example, Mz, Hixon agserts that one of her concerns with the agreements is
that the net effect of the agresments allows some customers to avoid paying DE-Chio the
RTC this Commission approved in CG&E's BTP case, Ms, Hixon stated that she had
been advised that the avoidance of the RTC in this manner was unlawfhl, | (Hixon
testimony, p. 69,) Of course, Ms, Hixon, who is not a lawyer, was forced to admit on
cross examination that she was unaware that that Am. Sub. S, B. 3 expressly permits third
parties to pay the RTC charges of others. (Hixon Cross, p. 135.); vee also R.C, §
4928.37.

Similarly, Ms. Hixon professes concern that the Agreements somehow will

influence this Commission's decision to grant waivers of this Commission’s rules to DE-

Ohio. Mg, Hixon ignores the fact that CG&E did not exactly "request" wai{rers to this
Commission's rules. Instead, this Commission asked CG&R to propose an RSP. This
Commission was obviously aware when it did so that any such filing by CG&E fvould
not conform to Rule 35 of this Comﬁisﬁon‘s rules,

Similarly, Ms. Hiﬁon complains that none of CG&B's filings conformed 1o those
portions of Rule 35 which govern standard service offers and CBP processes. (Hixon
Testimony, pp. 57-58.) Again, Ms, Hixon fails to acknowledgs that CG&E filed its
oﬁginal applicéﬁon a full year before this Commission adopted Rule 35, or — again — that
the week before this Commission adopted Rule 35 the Commission asked CG&E to
submit an RSP that it knew would inevitability not conform to Rule 35.

Ms, Hixon also complains that CG‘&E "excluded” OCC from pegotiations
regarding the stipulation. (Hixon Testimony, p. 56.) As the record shows, however, this

statement is simply not true. First, the evidence demonstrates that CG&E conducted
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extengive negotiations with all parties to these proceedings that cared to engage in such
negotietions, (Supplemental Testimony of Richard C, Cahasn filed May 24, 2004, Staff
Exhibit 2, pp. 1-2,) Even if it had not done so, however, there is no requiremént of law
that compels CG&E to negotiate with all parties, or indeed with any parties to a litigated
case. Furthermore, there is no requirement of law that compels all parties 16 a case to
agree fo a particular stipulation in order for that stipnlation to be submitted to this
Commisgion for its consideration,

To the extent that OCC complaing that at least some negotiations occlméd outside
its presence, however, it should be remembered that record evidence also demonstrates
that OCC itself negotiated with parties to the proceeding while "excluding" CG&E from
participation in those negotiations. (S2e DE-Ohio, Remand Exhibit 22.) Moreover, the
récord demonstrates that OCC regularly enters into confidential setflement agreements
with parties that are aot filed with this Commission. For example, the record shows that
CG&E paid $750,000 o OCC and the Ohio Department of Development as part of the
resolution of CG&E's ETP case in the year 2000, and yet the settlement agreement m
which it agreed to do so was not filed with this Commission, OCC, of course, supported
the stipulation fited with this Commission in that matter. Similarly, the record shows that
OCC entersd into a secret agreement with Dayton Power & Light Co. ("DP&L") in
DP&L's BTP case that was not filed with this Commission in conjunction with the
stipulation. This agreement became public khowlsdge only when OCC later demanded
that this Commission enforce that agreement, of which this Commission had no prior
knowledge.
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To be clear, neither DERS nor Cinergy accuse OCC of engaging in illegal or even
improper condnct, Bxcept as it may be constrained by Ohio's open records laws, OCC is
entitled to negotiate with others, publicly or privately, DERS and Cinergy will point out,
however, that OCC's attempts to describe the process through which the parties to the
RSP negotiated the stipulation as something improper or illegal is incredibly duplicitous,
given OCC's willingness to engage in the same conduct,

V.  CONCLUSION. |

For the foregoing reasons, this Commission should ignore OCC's red herring
arguments and issue an .cntry determining that it is satisfied that the Cinergy and DERS

contracts are beyond the jurisdiction of this Commission.

Respectfully Submitted,

Michael D. Dortch (0043897)
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BEFORE
THE PUBLIC UTILTIES COMMISISON OF OHIO

Consolidated Duke Energy Ohio, Inc. ) Case Nos. 03-93-EL-ATA
Rate Stabilization Plan Remand, and ) 03-2079-EL-AAM
Rider Adjustment Cases. ) 03-2081-EL-AAM
) 03-2080-EL-ATA
) 05-725-EL-UNC
) 06-1069-EL-UNC
) 05-724-EL-UNC
) 06-1085-EL-UNC
) 06-1068-EL-UNC

OHIO PARTNERS FOR AFFORDABLE ENERGY’S
INITIAL BRIEF

L INTRODUCTION

Ohio Partners for Affordable Energy (“OPAE"), an intervenor in the above-
captioned cases, hereby submits its post-hearing brief in these consolidated
proceedings before the Public Utilities Commission of Ohio (*“Commission™).
This part of the proceedings concerns the remand for additional consideration by
the Ohio Supreme Court of the Commission’s findings in its Entry on Rehearing
of November 23, 2004 in Case No. 03-93-EL-ATA, et al., which findings were
appealed to the Court by the Office of the Ohio Consumers’ Counsel (“OCC”). In
the Entry on Rehearing, the Commission appraved a proposal made by The
Cincinnati Gas & Electric Company (*CG&E"), now Duke Energy Ohio, Inc.
(‘Duke”). On appeal, the Court found that the Commission had erred by failing
to compel disclosure of side agreements and by failing to support properiy

modifications made in the Entry on Rehearing. Ohio Consumers’ Counsel v.
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Pub. Util. Comm. (2008), 111 Ohio St.3d 300. On remand, the Commission is

required to address and correct these errors.

. THE STIPULATION MUST BE REJECTED IN LIGHT OF THE
OVERWHELMING EVIDENCE (CURRENTLY UNDER SEAL) OF A
LACK OF SERIOUS BARGAINING TO REACH A SETTLEMENT
ACCEPTABLE TO THE PARTIES IN THE CASE.

The primary issue on remand from the Ohio Supreme Court is whether the
stipulation supported by CG&E and certain other parties meets the Commission’s
criteria for the reasanableness of stipulations. In considering the reasonableness

of a stipulation, the Commission uses a three-prong test approved by the Court:

1. Is the settiement a product of serious bargaining among capable,
knowledgeable parties?

2. Does the seftlement, as a package, benefit ratepayers and the public
interest?

3. Does the settiement package violate any important regulatory principle or
practice?

Ohio Consumers’' Counsel v. Pub. Util. Comm. (1992), 64 Ohio St.3d 123, 126.
In remanding this case to the Commission for further consideration, the
Court questioned whether the existence of side agreements supports the
Commission's finding that serious bargaining had taken place among the parties.
Ohio Consumers’ Counsel v. Pub. Ufil. Comm. (2008), 111 Qhio St.3d 300.
The Court found that the Commission had erred in denying discovery requested
by OCC of side agreements as relevant to the first test of reasonableness of
stipulations, i.e., whether the settlement is a product of serious bargaining among

capable, knowledgeable parties. The Court found that the existence of side



agreements could be relevant to a detarmination that the stipulation was not the
product of serious bargaining.

As the Court stated, if CG&E and one or more of the signatory parties (o
the stipulation agreed to a side financial arrangement or some other
consideration to sign the stipulation, that information would be relevant to the
Commission's determination whether all parties engaged in serious bargaining.
The existence of side agreements between CG&E and the signatory parties
enterad into around the time of the stipulation could be relevant to ensuring the
integrity and openness of the negotiation process. Id.

The Court also found that the issue whether there was serious bargaining
couid not be resoived solely by reviewing the proposed sfipulation. The
Commission cannot rely merely on the terms of the stipulation but rather must
determine whether there exists sufficient evidence that the stipulation was the
product of serious bargaining. Any concessions or inducements apait from the
terms agreed to in the stipulation have relevance when deciding whether the
settlement negotiations were fairly conducted. The existence of concessions or
inducements is particularly relevant in the context of open settlement discussions
involving multiple parties, such as those that purportedly occurred in this case. If
there were special considerations in the form of side agreements amang the
signatory parties, one or moreg parties may have gained an unfair advantage in
the bargaining process, and the apen setllement discussions were compromised,

id.
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The evidence oh remand, currently under seal, demonstrates that side
agreements undermined the negotiations among the partiss so that the
Commission must conclude on remand that serious bargaining did not take place
at the settlement negotiations. The Commission’s criteria for the reasonableness

of stipulations have not hgen met, and the stipulation must be rejected.

CONFIDENTIAL

OCC witness Hixon testified that she is aware of five agreements ("pre-
order agreements”) between CG&E-affiliated companies and customer parties to
Case No. 03-93-EL-ATA, et al., which were entered into before the Commission’s
September 29, 2004 Opinion and Order. She testified that the customer parties
(or members of the customer party organization) making these five pre-order
agreements [the Ohio Hospital Association (“Hospitals”), Krogen, the Industrial
Energy Users-Ohio ("IEU-OH"), the Ohio Energy Group (“OEG”) and €ognis},
were parties who signed the stipulation in Case No. 03-93-EL-ATA. OCC Ex. R-
2A atB. Ms, Hixon also testified that, aithough each pre-order agreement had
specific terms and conditions, there were common threads in all the pre-arder
agreements. Id. at 13-26.

The common threads among these five pre-order agreements are that
each agreement dealt with 1) the provision of generation service to the agreeing
customer party, 2) the reimbursement of proposed charges to the agreeing
customer party, 3) support by the agreeing customer party for the stipulation, and

4) termination provisions tied to the outcome of Case No. 03-93-EL-ATA. OCC
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Ex. R-2 at 13-14. Ms. Hixon testified that the pre-order agreements contained
provisions under which the agreeing customer parties would be reimbursed by
CG&E-sffiliated companies for portions of the various charges that CG&E was
proposing at the time.

For example, under provisioné of the May 19, 2004 agresment between
Cinergy Retail Services (“CRS”), an affiliate of CG&E, and the Hospitals, during
2005 through 2008, CRS was to reimburse the Hospitals for “any rate .
stabilization charge (a component of the provider of last resort charge)” paid by
the Hospitals to CG&E. OCC Ex. R-2A at 16. The May 19, 2004 agreement
also provided that the Hospitals shall cause the Ohio Hospital Association to
support a stipulation filed by CG&E and the Ohio Hospital Association in Case
No. 03-93-EL-ATA. !d. The conditions under which the agreement would
terminate were tied to the Commission’s decision in Case No. 03-93-EL-ATA, et
al. One condition under which the pre-order agreement would terminate was if
the Commission failed to issue an order acceptable to CRS in Case No. 03-93-
EL-ATA, et al. id. at17.

One could argue that this constitutes a sham transaction. CRSis a
competitive retail slectric supplier. Under the agreement, however, it is simply a
conduit for payments to a party, which is a transaction that does not involve
electricity sales.

Ms. Hixon testified that theré were also pre-rehearing agreements made
by CG&E-affiliates with customer parties (or members of the customer party

organization) after the Commission’s September 29, 2004 Qpinion and Order,
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which had modified the stipulation. Id. at 30. The pre-rehearing agreements
replaced the terms and conditions of the pre-order agreements. The customer
parties entering into these pre-rehearing agreements committed to supporting
CG&E's application for rehearing in Case No. 03-93-EL-ATA, et al., which
featured an amended stipulation containing CG&E's alterative proposal. In a
similar manner to the pre-order agreements, each of the pre-rehearing
agreements had specific terms and conditions, but common threads related to
Case No. 03-93-EL-ATA, et al. The common threads in the pre-rehearing
agreements were, again, 1) the provision of generation service o the customer
parties, 2) the reimbursement of proposed charges to the customer parties, 3)
suppori by the customer parties for CG&E's application for rehearing in Case No.
d3-93-EL-ATA. et al., and 4) termination provisions tied to the autcome of the
case. OCC Ex. R-2A at 32—47;

Ms. Hixon also testified about payments made by CRS to the Chio
Hospital Association and IEU-OH. OCC Ex. R-2A at 30, 47. These payments
were agreed to in the pre-order agreements and continued to the pre-rehearing
agreements. id.

She also testified about option agreements made by CRS with individual
customers who were customer parties (or members of customer party
organizations) to the pre-rehearing agreements. Id. at 48. She testified that
OCC was provided copies of twenty-two option agreements between CRS and
CGA&E customers who were partiss {(or members of parties) to Case No. 03-93-

EL-ATA, et al. These customers were part of three customer groups with which



ve o1 1858

there were pre-rehearing agreements, the Ohio Hospital Association, OEG and
IEU-OH. Under the option agreements with CRS, the custorer would take
generation service from CGSE and grant CRS the exclusive option to provide
generation to the customer during 2005 through 2008. CRS had the right to
exercise the option at any time. In exchange for this right, CRS would pay the
customers the option payment set forth in the agreement, The option payments
generally followed the pattemn of CRS reimbursing components of CG&E's
charges set forth in the stipulation. OCC Ex. R-2A at 51.

Ms. Hixon testified that all three sets of side agreements (pre-aorder, pre-
rehearing, and option) refate to CG&E's efforts to obtain support for the
Commission’s approval of a proposal acceptable to CG&E. Id. at 55. The first
two sets of agreements (the pre-order and pre-rehearing) provided, through
CG&E affiliated companies, generation and/or reimbursement for portions of
CG&E's charges set forth in the stipulation and its alternative proposal. The
option agreements came about when it was determined that the Commission’s
decision could invalidate the previous agreements and that the provision of
generation under the previous agreement by a CG&E affiliate was too risky. Id.
at 55. The option agreements restored many of the benefits to the customer
parties contemplated under the first two sets of agreements. The benefits were
agreed to in exchange for the parties supporting CG&E’s proposal in Case No.
03-93-EL-ATA, et al. Id.

Ms. Hixon testified that the effect of the side agreements was to insulate

certain large customers from the rate increases proposed in the stipulation, the
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alternative praposal and the Commission’s December 2004 Entry on Rehearing.
Pursuant to the side agreements, those customer parties supported CG&E's
proposals for post-market develapment period (“MDP”) generation pricing in this
case to the detriment of other customers who did not benefit from the
inducements offered only to a limited number of parties by CG&E. As a result of
the side agreements, CG&E’s proposals did not have support from customers
who would pay all the rate increases in the stipulation. In sum, while the
Commission’s rules allow for a standard service offer that varies from its rules
where there is substantial support from a number of interested stakeholders
[Ohio Adm. Code 4901:1-35-02(C)], here there was no support from parties
representing customers who would actually pay all the rate increases in CG&E's
generation pricing stipulation. Id. at 59.

Ms. Hixon also testified that the side agreements show that a great deal of
negotiation and agreement was undertaken outside the view of the OCC and was
not ravealed in the testimony of this case. Id. at 71. The large electricity users
that supported the stipulation were favored with side agreements. The side
agreements distorted any negotiating process that was conducted in the open.
The open negotiating sessions could not involve serious bargaining because the
large electricity users had reached side agreements so that they would not be
subject to many of the generation rate increases that were publicly proposed by
CG&E and set forth in the stipulation. The reason for the support of the
stipulation by large electricity users is that they were actually exempt from certain

charges set forth in the stipulation.
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Thus, there were exclusionary negotiations that resulted in the first round
of side agreements (the pre-order agreements) that brought about the support of
the large users. The second round of exclusionary negotiations, which led to the
second round of side agreements (the pre-rehearing agreements), was based in
part on provisions in the first pre-order side agreements and the need to maintain
the economic advantages provided to these customer parties after the issuance
of the Opinion and Order. The second round of exclusionary negotiations held
the customer parties to the stipulation and to their support of CG&E's alternative
pr;)posal in its application for rehearing.

Neither OCC nor OPAE was invited to any open negotiating session
during the period between the Commission’s order and the Entry on Rehearing.
The alternative proposal introduced by CG&E in its application for rehearing was
supported by the stipulating parties because the large users had reached side
agreements that would exempt them from the portions of the generation price
increases publicly proposed by CG&E in the alternative proposal.

The post-rehearing option agreements were also based on maintaining
the side agreements that favored these large use customers and not subjecting
them to the generation price increases publicly approved for CG&E. Again,
OCC and OPAE were excluded from the discussions that resulted from CG&E’s
approved post-MDP generation pricing. [d. at 72-73.

Certainly CG&E made no effort to mest the concerns of OPAE in the
settlement process. OPAE was never invited to negotiate a side agreement, nor

were any offers made to OPAE that might have induced OPAE to sign or support
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a stipulation. OPAE did not get a special deal. Other non-profit organizations did
not get special deals. Small business customers did not get special deals.
Residential customers did not get special deals. Only the large users got special
deals and were induced to sign a stipulation and recommend it to the
Commission even though the special deal was the large users were nat actually
subject to the terms of the stipulation that they were recommending. The clear
benefit to the large users in signing the stipulation is that they were not subject to
the terms of the stipulation.

The customer parties supporting the stipulation were the ones with side
deals that exempted them from the stipulation’s terms. This is prima facie
evidence that there was no customer support for the stipulation’s terms. No
customer actually subject to the terms of the stipulation supported it. The
stipulation was an illusion that falsely convinced the Commission that customer
support existed for a CG&E proposal when, in fact, the customers supporting the
proposal before the Commission had actually agreed in secret side deals not to
be subject to the stipulated terms. Under the circumstances, the Commission

must find that there was no customer support for the stipulation.

END CONFIDENTIAL

-10-
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.  THE STIPULATION WAS NOT BALANCED AND DID NOT
REPRESENT THE VIEWS OF ALL CUSTOMER CLASSES.

In addition to the side agreements providing overwhelming evidence that
serious bargaining did not take place at the settlement negotiations so that the
Commission’s criteria for the reasonableness of settlements have not been met,
there is related proof that serious bargaining among the parties did not take place
at the settleament negotiations. As OPAE noted in its brief before the
Commission, the stipulation was not balanced and did not represent the views of
all customer classes.

The stipulation had no support from residential customers. OCC, which
by statute, represents residential customers, steadfastly opposed the stipulation,
as did OPAE, which has served as an advocate for residential and low-income
customers since its founding in 1996. QPAE also represents the interests of its
member agencies located in the CG&E service territories, which agencies are
commercial customers of CG&E. Two parties supporting the stipulation might
have claimed to represent the residential class. One of those parties,
Communities United for Action, limited its focus in this case to issues related to
the Percentage of Income Payment Plan. The other, People Working
Cooperatively (“PWC"), operates virtually all demand-side management
programs funded by CG&E-Duke and has CG&E-Duke representation on its
Board. Therefore, PWC is not a party with a position distinct from CG&E-Duke’s
own position.

There was good reason why the residential class did not support the

stipulation. In spite of the Commission’s professed goals for rate stabilization

<11 -
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plans, the stipulation only achieved a vast enrichment of CG&E-Duke at the
expense of the residential class. Rates increased dramatically; they cartainly
were not stabilized. The stipulation offered no benefits to ratepayers; it merely
sanctioned charges. The stipulation could not be found to be in the public
interest when it dramatically increased rates with little regafd to costs incurred by
the utility. Thus, ratepayers, and especially residential ratepayers, weré harmed
by the stipulation in the form of higher rates. The stipulation failed to meet the
standards for approval established by the Commission and approved by the
Supreme Court.

The Commissian should have been particularly suspect of any claim that
the stipulation was balanced and represented the views of all customer classes.
The stipulation clearly did not represent the views or satisfy the interests of the
residential class or any other class. The Commission cannot find that serious
bargaining took place among the parties when the stipulation was not a balanced

agreement representative of the customer classes.

IV. THE STIPULATION AND ALTERNATIVE PROPOSAL VIOLATE
OHIO LAW. |

The evidence of the side agreements and the fact that the stipulation was
not supported by any customer classes provide overwhelming proof that serious
bargaining did not take place at the settlement negotiations. In addition, the
Commission should also question whether serious bargaining takes place when
a settlement violates Ohio law. Serious bargaining would certainly require a

stipulation that conformed to Ohio law.

-12-
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OPAE did not sign the stipulation because it violates Ohic law. The
Commission has no option but to follow the statutes enacted by the Ohio General
Assembly. Tongren v. Pub. Util. Comm. (1999), 85 OChio St.3d 87. The
Commission is a creature of statute and cannot exceed its statutory authority. 1d.

The Commission should not approve a stipulation that violates Ohio law.
The proper course for the Commission to have followed in light of the changed
circumstances of the failure of the compatitive retail electric service market to
develop was to ask the General Assembly to enact new legislation authorizing
the Commission to act to address the market failure. Instead, the Commission
made no request for legislative authority to address market failures and
proceeded without statutory authorization to approve rate stabilization plans,
which violate current law. The General Assembly, not the Commission, must
make the decisions regarding how to modify legislatively the regulatory
framework to address the failure of the competitive retail market to develop.

The existence of a stipulation before the Commission allows the
Commission to consider the stipulation by applying the three-prong test for the
reasonableness of stipulations and thereby avoid the fundamental problem
whether the Commission has statutory authority for its orders. In this case, the
Commission avoided the lack of statutory authority for its orders by claiming,
falsely, to be approving a stipulation that meets its three-prong test. On remand,
it is clear in this case that the stipulation did not meet the three-prong test

because there was no serious bargaining among the negotiating parties. Such a

<13 -
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stipulation no longer provides the Commission with the cover it seeks to abuse its

discretion and act outside the statutory framework and the bounds of Ohio law.

V.  THE COMPONENTS OF THE CURRENT STANDARD SERVICE
OFFER PRICING ARE POORLY DEFINED AND DO NOT HAVE A
REASONABLE BASIS.

The second issue on remand is the lack of record support for CG&E's
current standard service offer pricing. The Court found that the Commission's
first entry on rehearing dated November 23, 2004 approving CG&E’s altemative
proposal was devoid of evidentiary support. There were no citations to the
record supporting the Commission’s modifications on rehearing. After all, CG&E
and the parties supporting its position did not file proper applications for
rehearing; they filed a stipulation instead. This procedure is not supported by the
Commission’s rules, In addition, the Commission did not sufficiently set forth its
reasoning for the changes on rehearing. Instead, the Commission merely
asserted, without further justification, that the maodifications would provide rate
certainty for consumers, ensure financial stability for CG&E, and further
encourage the development of competitive markets.

The Court noted that the Commission approved the infrastructure
maintenance fund (“IMF") as a component of the provider of last resort (“POLR")
charge without reference to record evidence and without explanation. The
Commission offered no factual basis or other justification for approving the IMF

charge. The Court could not determine what the IMF was without explanation

from the Commission.

-14-
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The Court found that the Commission’s reasoning and the factual basis
supporting the modifications on rehearing must be discernible from its orders.
The Commission was required to make further clarification of all modifications
made in the first entry on rehearing to the order approving the stipulation. On
remand, the Commission is required to thoroughly explain its conclusion that the
modifications on rehearing are reasonable and identify the evidence it considered
to support its findings.

The evidence on remand demonstrates that the components of the current
standard service offer pricing are poorly defined and do not have a reasonable
basis. OCC witness Neil H. Talbot testified that the current standard service offer
is neither consistently cost based nor consistently market based. If the market
cannot determine market prices for the standard service offer (because a
functioning market does not exist}, then the next best proxy is a consistently cost-
based standard service offer.

Because the specific items of the standard service offer are parts of
broader components, which in turn are parts of rates paid by customers, OCC
witness Talbot urged the Commission to consider the overall reasonableness of
these broader items and the reasonableness of the rates they constitute. OCC
Ex. R-1 at 17. There should be nc overap or duplication of items, and the.
components should work together to achieve standard service offer rates that are
reasonably priced and cost based.

Mr. Talbot testiﬁed that the rate stabilization charge (“RSC") and the IMF

charge have no cost basis and that the tariff generation charge (“TGC”) is a

-15 -
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historic charge that should be updated. OCC Ex. R-1 at 18. He testified that
there is a difficulty in finding a reasonable basis for some of the charges, that
there is a problem of differing or conflicting pricing methodologies, and a problem
determining how the various rate components fit together. OCC Ex. R-1 at 64.

OCC witness Talbot's testimony strongly confirms the supposition of the
Ohio Supreme Court that the IMF may be “some type of surcharge and not a cost
component.” Ohio Consumers’ Counsel v. Pub. Utll. Comm. (2006}, 111 Dhio
St.3 300, 308. The system reliability tracker ("STR") and the IMF charges
together amount to $45,080,000, which is less than the $52,898,560 for the
reserve margin calculation supporting the stipulation. CG&E-Duke witness
Steffen argues (simplistically} that there is no evidentiary problem regarding the
basis for the SRT and IMF charges. CG&E-Duke Ex. R-3 at 26-27. The total of
the charges for the SRT and the IMF are only less than the amount for CG&E-
Duke’s original reserve margin estimate under the stipulation because the actual
costs for the SRT waere far less than the estimates containad in Mr. Steffen’s
testimony in support of the stipulation. In Mr. Talbot's words, “the SRT ... isthe
sole successor to the Reserve Margin charge.” OCC Ex. R-1 at4. The IMF
charge should therefore be eliminated as a new and duplicative charge.

Mr. Talbot also noted that the charges are caught between a market-
pricing framework and cost-base justification for specific rate components. While
some components are apparently cost based, CG&E-Duke also uses a broader

justification, namely that the components are part of a market-based pricing.

-16-



PR & 01868
This allows CG&E-Duke to claim that cost-based items do not need to be
specifically justified if the overall total price is reasonable. OCC Ex. R-1 at 65.

However, in the absence of a functioning market, there is no clear
evidence as to what exactly the market price Is. This leaves an accounting cost
basis as a proxy, and a precisely estimated proxy is better than an approximate
one. Greater reliance on actual accounting costs can provide a relatively stable
proxy for market prices. Tightening up the cost basis of the charges is a
reasonable response to the challenge of developing a consistent and reasonable
framework for the standard service offer pricing that provides reasonable prices.
OCC Ex. R-1 at 72-73.

Mr. Talbot testified that the status qua is not acceptable because it is
impossible to find a reasonable and consistent basis for all of the pricing
components separately or in combination as they are currently designed. OCC
Ex. R-1 at 73. Given that the compeonents of the current standard service offer
pricing are poorly defined and do not have a reasonable basis, the Commission
must determine a proxy of consistently calculated embedded and current costs to

serve as a reasonable price for consumers. Id. at 74.

VL. CONCLUSION

The evidence of the side agreements, currently under seal, clearly
demonstrates that there was no serious bargaining among the parties. No
customer group supported the terms of the stipulation and agreed to be bound by

them. The Commission's criteria for the reasonableness of settlements have not

-17-
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been met and the Commission cannot find that the stipulation should have been
approved. Moreover, the components of the current standard service offer
pricing are pootly defined and do not have a reasonable basis. in addition, the
IMF charge should be eliminated as a new and duplicative charge. Finally, the
Commission has no statutory authority to approve CG&E's rate stabilization plan,

the stipulation or the aiternative proposal.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

Consolidated Duke Energy, Ohio, Inc., )} Case Nos. 03-93-EL-ATA
Rate Stabilization Plan Remand, and ) 03-2079-EL-AAM
Rider Adjustment Cases ‘ ) 03-2080-EL-ATA
Procedures for Capital Investment in its ) 03-2081-EL-AAM
Electric Transmission And Distribution ) 05-724-EL-UNC
System And to Establish a Capital ) 05-725-EL-UNC
Investment Reliability Rider to be ) 06-1068-E1-UNC
Effective After the Market Development ) 06-1069-EL-UNC
Period ) 06-1085-EL-UNC

REPLY POST-HEARING BRIEF OF

THE OHIO MARKETERS GROUP
L INTRODUCTION

Seven Initial Merit Briefs were filed in the matter at bar. Four of the briefs,

representing the positions of Duke Energy OQhio formerly known as Cincinnati Gas;_alld
Electric Company (“Duke/CG&B"), Duke Energy Retail Sales LLC (“DERS™) Cinergy
Corporation (“Cinergy Corp.”) (fogether referred to as “DERS/Cinergy Corp”, the Ohio
Energy Group (“OEG”), and the Staff of the Commission seek findings of law and fact
that support the November 23, 2004 Entry on Rehearing and affirm the tariffs put in place
based upon that Entry.' In addition, Duke/CG&E, DERS and the OEG ask the
Commission to refrain from any further examination of or action taken regarding the Side
Agreements.? Three of the Initial Merit Briefs, filed by Office of the Consumers’

Counsel (“OCC"), Ohioans For Affordable Energy (*OPAE") and the Ohio Marketers

' Duke Merit Brief, p. 7; Cinergy Corp. and DERS Merit Brief, p. 26; Staff Initial Brief, p. 7; OEG nitial
Brief, p. 11.

* Far purposes of this Reply Brief the term “Side Agreements” refers to the thirty-two agreements listed on
Side Agreement reference table, See OCC witness Hixon's testimony, Attachment 18.
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Group (“OMG”) ask for findings of law and fact that find the May 19, 2004 stipulation
(the “Stipulation”) was partially the product of financial inducements paid for by
Duke/CG&E and/or its affiliate(s) and, as such, failg the “bargained in good faith by
kmowledgeable parties” criteria for acceptance of a Stipulation.” The OCC, OPAE and
OMG also take the position that Duke/CG&E failed to substantiate the new charges,
including the Infrastructure Maintenance Fee (“IMF”), which followed from the
November 23, 2004 Entry on Rehearing as required by the Supreme Court’s remand.
OCC and OPAE request rate relief from the tariffs filed in accordance with the November
23, 2004 Entry on Rehearing, while the OMG asks only that the IMF be made
by-passable.
II. ARGUMENT

A.  The Stipulation in the Duke\CG&E Rate Stabilization Case As
Modified By The Commission Is In Full Force And Effect And Thus Must Be
Addressed As Part of the Supreme Court Remand

As argued in their respective Briefs, Duke/CG&E, DERS/Cinergy Corp., OEG,
and the Staff posit that the Stipulation was terminated by the Commission’s subsequent
modifications.* Believing the Stipulation was terminated prior to the November 23, 2004
Entry on Rehearing, these parties argue that there is no need to examine the Side
Agreements, Further, DERS/Cinergy Corp. and Duke/CG&E argue that the Side
Apgreements themselves, which were contingent upon parties’ support of the Stipulation,
were rendered null and void in light of the earlier termination of the Stipulation.

On its face, the argument that the Stipulation has terminated is inconsistent with

the Supreme Court’s Remand. The proponents of this theory provide no support or

* OPAE Initial Brief, p. 4; OCC Initial Brief, pp. 70-71; and OMG Initial Brief, pp. 25-26.
4 Staff Initial Brief, pp. 14-15; OEG Initial Brief, pp. 6-7; Duke Metit Brief, pp. 2, 5, and 7; and DERS
Merit Brief, pp. 5 and 16.
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rationale in their respective Initial Briefs. Nor could legal support be found. If the
Stipulation was not valid why would the High Court remand with instruction to compel
discovery about the Stipulation. More important the Commission’s November 23, 2004
Entry on Rehearing affirms the existence of the Stipulation.

ORDERED, that the stipulation be approved, to the extent and subject to

the modifications and clarifications set forth in the September 29, 2004

opinion and order in thege proceedings, as further modified by the entry on

rehearing.’

If the modifications which the Commission added to Stipulation were so
unacceptable to Duke/CG&E, and the signatory parties as to cause them to withdraw the
now approved stipulation, then procedurally Duke\CG&E and the OEG should have filed
for rehearing.® The only parties that sought rehearing of the November 23, 2004 Entry
on Rehearing were the OCC and MidAmerican Energy Company, neither of whom were
a signatory party to the Stipulation. The OCC ultimately appealed the matter to the
Supreme Court alleging among other issues that the Stipulation violated the three criteria
for accepting a stipulation’, thus sefting up the remand on the question of whether the
Side Agreements invalidated the Stipulation.

Given this procedural background and the specific remand instruction from the
Supreme Court to complete discovery on the Stipulation, it was somewhat surprising to
find the Staff and Duke/CG&E and DERS/Cinergy Corp. arguing that the Stipulation was
terminated by the November 23,2004 Entry on Rehearing. The Staff in its Initial Brief

wrote:

* Entry on Rehearing November 23, 2004,
® Section 4903.10, Revised Code
" The three criteria are set out in Industrial Energy Users v. Pub. Util. Com, (1994), 68 Ohio St. 3d. 547.
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In fashioning the Eniry on Rehearing® the Commission did not rely on any
recommendation by a party (as it had when making the original Order)
because there was no stipulation that had any vitality.’

Similarly, DERS/Cinergy Corp. in its Initial Brief states:

However, as filed by the parties, the stipulation provided that all parties

were released from any obligations thereunder [sic] if the Commission

failed to approve the stipulation without material modification. Thus, the

Commigsion’s action effectively invalidated the stipulation and the parties

believed that it ceased to exist upon issuance of the Commission’s

Opinion and Order."

The Stipulation, however, does not contain an automatic termination provision; in
fact, it has a specific provision that keeps the Stipulation in place with modifications
uniess and until a party within 30 days formally withdraws.

Quoting from page 3 of the Stipulation itself:'!

Upon the Commission’s issuvance of an Entry on Rehearing that does not
adopt the Stipulation in its entirety without modification; any Party m
terminate and withdraw from the Stipulation by filing a notice with th

Commission_within 30 days of the Commission’s order on rchcarmg.
Upon such notice of termination or withdrawal by any Party, pursuant to

the above provisions, the Stipulation shall immediately become nutl and

void. (Emphasis added).

A review of the docket card in this proceeding reveals that no party withdrew
from the Stipulation within 30 days. In fact, at no time did any party withdraw from the
Stipulation, Further, Duke/CG&E filed tariffs to implement the November 23, 2004

Entry on Rehearing an act which is mutually exclusive with rejection of the Commission

modified Stipulation.

3 The Entry on Rehzaring here is the November 23, 2004 Entry quoted above,
’InmxanefuftheStaﬂ‘oftthublicUdliﬁesCommsamp i7.
"’MmtBnefofcme:gyCorp and Duke Energy Retail Sales L1LC, p. 5.

! The Stipulation was filed on May 19, 2004 in Case No. 03-93-EL-ATA.

4
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The fact that the Stipulation has not been terminated and is specifically part of the
Duke/CG&E Rate Stabilization Order has two significant legal implications. First, it
defeats any defense that examination of the side agreements is irrelevant because the
Stipulation has terminated. Second, as more fully discussed in Section B below, it
provides the context for the scope and use of the mandated discovery. The Supreme
Court permitted the discovery so that the Commission could revisit whether the
Stipulation was the product of financial inducements.

B.  The Supreme Conrt Remand Allowing Discovery of the Side
Agreements Applied To All Arrangements That Offered Financial Inducements In

- Exchange For Support of the Stipulation.

In its decision remanding to the Commission further discovery of the alleged side
agreements, the Ohic Supreme Court stated:

OCC argues that the existence of side agreements could be relevant to a
determination that the stipulation was not the product of serious
bargaining. OCC suggests that if CG&E and one or more of the signatory
parties agreed 1o a side financial arrangement or some other consideration
to sign the stipulation, that information would be relevant to the
commission’s determination of whether all parties engaged in “serious

bargaining.” We a.griae.12
The High Court then goes on to specifically find and order:
We hold that the commission abused its discretion in barring discovery of
gide agreements in this matter based on a federal settlement privilege. We
remand this matter to the commission and order that it compel disclosure
of the requested information,"
The Commission has a statutory responsibility to supervise state-franchised monopolies,
Accordingly, it goes without saying that permissible discovery in this remanded
proceeding would be evidence necessary to determine whether or not “... CG&E and one

or more of the signatory parties agreed to a side financial arrangement or some other

2 Ohio Consumers® Counsel v, Pub. Util. Comm. (2006), 111 Ohio St, 3d 300 at 320.
Y Consumers Coungel v, Pub, Util. Comm, (2006), 111 Ohio St. 3d 300 at 323.



T 01878
consideration to sign the stipulation”. Qhio Consumers’ Counsel v. Pub. Util. Comm.
111 Ohio St. 3d 300 at 320. Following this clear mandate from the Supreme Court, the
Hearing Examiners, as part of the January 2, 2007 Entry, permitted discovery of Side
Agreements'* between the Duke/CG&E and signatory parties to the Stipulation.
Moreover, the Hearing Examiners permitied discovery of discussions and negotiations
between the various Duke/CG&E family of companies, including Duke/CG&E's parent
and subsidiaries, and members of the signatory trade associations as well as the trade
associations themselves.

The discovery produced thirty-one (31) side agreements: two (2) between
Duke/CG&E’s parent, Cinergy Corp., and a retail customer of Duke/CG&E; and twenty-
nine (29) between Duke Retail Energy Services (“DERS”), an affiliate of Duke/CG&E,
and members of the signatory trade associations. The OEG argues that the Commission
has provided discovery to OCC on “side agreements™ well beyond that which a
“technical” reading of the Court's Order would require.'® Similarly, DERS/Cinergy
Corp. argue that the “Court held that OCC should have received the discovery it
requested in 2004 (not that which it requested in 2007) and that the Commission should
determine whether any agreements produced in response to that discovery were relevant '
to the issne of whether any stipulation approved by the Commission was the produce of
‘significant bargaining among capable, knowledge parties’.”

As discussed in OMG"s Initial Brief,'” the reasonableness standard for accepting

stipulations is to encourage settlement by the assurance that rates are just and reasonable

" The Hearing Examiners had previously issued subpoenas dwces tecum for the Side Agreements. The
Janvary 2, 2007 Entry denied mmitiple motions to stay, deny, dismiss or protect discovery,

¥ OEG Initial Brief, p. 7.

% DERS Merit Brief, p. 15.

17 See p. 7.
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if informed and capable representatives of affected stakeholders agree to the propased
rates after serious negotiation. In the instant proceeding, Duke/CG&E appears to have
taiﬁted the “serious bargaining” with financial inducements, The Side Agreements
disclose the offering of cash payment(s), and unique rate discounts not available to the
entire rate class — intended to induce support for the Stipulation. The only conclusion
that can be drawn from the support of a signatory party directly or indirectly receiving
financial incentives is that the financial incentives are adequate, not that the rates are just
and reasonable. Simply put, if a'signatory party is receiving financial inducements, it
cannot objectively endorse a rate it is not paying. These Side Agreements precluded
serious bargaining emong capable and knowledgeable parties. Accordingly, the
Commission cannot use the Stipulation to establish the reasonableness of Duke Energy
Ohio’s standard service offer rates.

In reviewing prior Commission acceptance of stipulations, the High Court has
disallowed stipulations when key stakeholders were excluded or did not join in the
Stipulation.'® Ina similar fashion, the payment of financial inducements to the signatory
parties which are not enjoyed by other similarly-situated effectively eliminates the
support from that class of customers. The Side Agreements show that financial
incentives were paid . OEG, DECHIINE =< tbe Ohio Hospital
Association (“OHA”). Eliminsting those signatory parties leaves the Stipulation with
virtually no support. The Stipulation is opposed by the legal representative of residential
consumers”, a social action group® and the marketers.?’ Thus, it cannot be said that the

Stipulation enjoys broad support among the stakeholders.

'* Tig Warner AxS v. Pub, Util, Coman. 75 Ohio St. 3d 233 (1996).
®oce
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In the instant proceeding, certain parties have argued that deliberation of the Side
Agreements is beyond the scope of the Commission’s review. Given that the Side :
Agreements include cash payments and special discounts, it is not surprising that those
wheo paid the financial incentives and those who received them seek to limit the
Commission’s review of the Side Agreements. OEG raises what it calls a “technical” _
argnment noting that since the Supreme Court’s order only approved the OCC discovery
request from May 2004, no additional evidence can be produced or considered. The
“technical” argument the OEG raises is the exclusion doctrine, by stating that the
Commission abused it discretion by not compelling the QCC’s May 2004 discovery, the
Supreme Court meant ta exclude the Commission from considering any other discovery.
The exclusion argument must fail because the Court’s Remand Order did not contain any
limiting language. For example, the Supreme Court did not compel “only” the May 2004
discovery to be considered. Nor can such an exclusion be fashioned from other
comments that the Court included in its decision. In fact, the intent of the High Court
seems to be for inclusion of additional discmq'y, a5 noted in the quote above, the High
Court agreed with the 00@"5 argument that financial inducements fo signatory parties
could nullify a stipulation. If an inference can be taken about the remand order it would
be that the Commission must allow additional discovery to determine if financial
inducements were offered and accepted. Now that such agreements have been found and
confirm that millions of dollars have been paid, the Commission cannot turn a blind eye

to the Side Agreements.

X OPAE,
' OMG and Dominion Retail.
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Duke/CG&E raises 2 similar technical defense. Duke/CG&E claims that, since
the Side Agreements are between its parent or a sister affiliate, rather than the regulated
utility, the Side Agreements fall out of the purview of the Supreme Court’s decision and
cannot be reviewed.”? The Supreme Court affirmatively required that “CG&E”
agreements must be produced, so CG&E’s affiliate agreements with the signatory parties
or their members cannot be considered by the Commission. Such a conclusion simply
cannot be wrenched from the wording of the Supreme Court decision. There is no legal
support for assuming an affirmative requirement to produce specific contracts creates an
unarticulated prohibition on considering directly related agreements. Further, sucha
theary runs counter to the Commission’s rule favoring broad discovery.

If the Commission's authority to prevent rate discrimination could be avoided by
merely injecting a non-regulated subsidiary to arrange financial inducements or grant the
discounts a regulated utility could not legally grant, the Commission could not protect the
public from monopolistic rents. Prior to electric restructuring, the Commission, in a
telephone case, found that a utility’s parent’s practice of tying discounts on a regulated
utility phone service to non-regulated cable service violated the non-discrimination
standards established in Section 4905.33 and 4905.35 Revised Code. That exercise of
Commission authority was affirmed by the Supreme Cowrt in Ameritech Ohio v. Pub.
Util, Comm., 86 Ohio St. 3d 78 (1999). In addition to the Sections 4905.33 and 4905.35
Revised Code, the General Assembly, as part of electric restruciuring, specifically
authorized the Commission to demand and enforce a Code of Conduct that separates the

regulated from the non-regulated operations of utilities owned and operated by holding

2 Duke/Energy Ohio Metit Bricf, p. 2.
? Rule 4901-1-16 of the Ohio Administrative Code.
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companies that conduct both utility and non-utility commercial operations (see Section
4929.17, Revised Code). Further, the General Assembly instructed the Commission to
prevent preferential treatment between regulated utilities and their non-regulated
affiliates (Section 4929.02(G), Revised Code). The OMG extensively addressed this
argument in its Initial Merit Brief, Simply put, the Commission has not only the
authority but the obligation to prohibit joint marketing efforts between regulated utilities
and their non-regulated parents or subsidiaries.

Finally, the Staff sees no basis for additionat analysis of the Side Agreements as it
did not believe that evidence of a violation of Commission rule or corporate scparation
had been provided. “Staff sees only agreements with mutual compensation.” Staff Initial
Brief, p. 16. To reach this conclusion, Staff must first ignore the fact that the DERS is a
shell entity that has never conducted business as a CRES in the state of Ohio.

The evidence is unmistakable. DERS has no customers, and one part-time
employee who does not possess a DERS business card and who is paid nof by DERS but
by Duke Energy Services.* DERS has never sold a single kWh to a customer in Ohio.
DERS has never conducted any marketing activity. Although DERS has never sold
¢lectricity in Ohio, DERS has accrued significant expenses paying out over $22,000,000
to Duke/CG&E utility customers in 2006.2° This is not the fact pattern of a marketing
company; it is the fact pattern of a utility discoun} scheme being paid though non

regulated affiliate because the utility could not grant such discounts.

* OMG Ex. 4, p. 15.
% OMG Ex. 4, pp. 100-104.
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C. Regardless of When They Were Signed, The Side Agreements Were
Consideration for Some Signatory Parties Supporting the Stipulation.

At page 25 of its Confidential Merit Brief, Duke/CG&E argues that the vast
majority of contracts were signed after the close of the evidentiary record and, theyefore,
could not have affected the Commission’s consideration of the case or the parties’ |
positions with respect to the litigation of the Stipulation. Additionally, Duke/CG&E
provides a “timeline” at page 28 of its Merit Brief that purportedly emphasizes the timing
of the contracts in relation to these cases. Similarly, the OEG argues in its Initial Brief at
page 7 that “many, if not all, of the allegedly offensive agreements became effective after
the Stipulation was signed.” The OEG further argues that *‘events occurring after the
Stipulation was signed could not have affected the Stipulation itself.” OEG Initial Brief,
p-7.

This timing argument fails for three reasons, First, Cinergy Corp., or subsidiaries
DERS and its predecessor Cinergy Retail Sales, LLC) executed agreements
contemporancously with the Stipulation.?® Duke/CG&E argues that these must now be
ignored under the incorrect assumption that the Stipulation was terminated. As
demonstrated above, the Stipulation was never terminated. Secondly, the Side
Agreements that Duke/CG&E’s parent arranged to induce support for the Stipulation
were never terminated.”” Thus, Duke/CG&E is factually incorrect in stating that there is

a gap between the signing of the first of the Side Agreements and the evidentiary bearing.

% See Initial Merit Brief of OMG, pp- 9-11, discussing the May 2004 agreements between Cinergy Corp.
and Cognis, IEU and OEG.

% Direct prepared testimony of Beth E. Hixon, Attachment 5, June 7, 2004 Agreement between Cinergy
Corp. and Cognis Energy Corp,

11
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Second, even if we assume that the May and June Side Agreements were
terminated, a series of Agreements (“November Agreements”) followed in November
2004 that match up with the November 23, 2004 Entry on Rehearing. These November
Agreements modify the termns but preserve the basic tenets of the May/June Side
.Agreements. Thus, the record clearly shows a course of conduct by which Stipulation
signatory trade association members received rate discounts that were not generally
available to other similarly-situated customers.

Third, the Duke/CG&E timing defense fails becanse it assumes the existence of a
fact that is not in evidence. Unarticulated, but essential to the Duke\CG&E timing
defense, is the assumption that the signature date on the written Side Agreements is the
date the trade of Stipulation support for financial inducements took place. It is common
for agreements to be made orally with the written codification following weeks or months
there after. The Supreme Court recognized the essential question when it instructed the
Commission to find whether Duke-affiliated companies offered considerations, financial
or otherwise, to selected custorners in return for their support of the Stipulation. The best
evidence of whether there was financial consideration for support of the Stipulation are
the terms of the Side Agreements — not the signature date.

The May/June dated Side Agreements were carefully negotiated documents,
written and reviewed by attorneys for both sides and signed by company officers. All the
May \ June Side Agreement have provisions similar to the-Cognis Corp. (“Cognis”) June
agreement with Duke\CG&E parent Cinergy Corp. Under that agreement Cinergy Corp.

singular consideration is:Cognis’ pledge to:

12
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Cognis shall support a Stipulation filed by The Cincinnati Gas & Electric

Company and Cognis, in Case No. 03-93-EL-ATA, and any related

litigation,”®
As the afore-mentioned reference portrays, Cognis® exclusive consideration appears to be
a guarantee from the regulaied utility Duke/CG&E’s unregulated parent that Cognis will
pay less than the Commission-approved tariff rate if it procures power from the regulated
utility. This point is well-documented:

Cinergy shall reimburse Cognis for the first 4% of the annually adjusted

component of Provider of Last Resort Charges actally paid by Cognis

during the calendar year 2005; the first 8% actually paid in 2006; the first.

12% actually paid in 2007; and the first 16% actually paid in 2008.*

The Cognis Side Agreement is the proverbial “smoking gun.” Quite simply, the
Cogris Agreement clearly clucidates the negotiations that trade Cognis™explicit support
for the Stipulation with secret and exclusive discounts off of the Commission’s approved
tariff rate. DERS\Cinergy Corp. attempts to explain this away with an excerpt from the
deposition of Mr, Ficke who was the vice president of Cinergy Corp. at the time the
Cognis Agreement was executed. In this deposition excerpt, Mr. Ficke states that he now
recalls that Cinergy also wanted to give Cognis a discount fo assist economic
development. Mr. Ficke also remembered “other” factors while negotiating the Cognis *
Agreement over three years ago, including Cognis® continued financial solvency and a
possible cogencration deal.™® If Cinergy the parent was entirely concemned with
econoﬁic development then it could have had the utility apply for an economic

development discount contract under Section 4905.31, Revised Code as opposed to

having 2 non approved agreement with the Utility’s parent. Further, if economic

28 See OCC witness Hixon testimony, Attachment 5, p. 2.

P,
* DERS Merit Brief, p. 13.
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development or cogeneration were consideration we would think that Cinergy (or
Cognis} would have enumerated these important factors in the executed contract. After
atl, the purpose of any written agreement is to establish the precise matters agreed to, and
absent ambiguity, it is the obligations stated in the written agreement that courts enforce.
Again, the Cognis Agreement is devoid of any mention of economic development
concerns. In assigning the proper weight to evidence in the instant proceeding, we
submit that the Cognis Agreement, an executed contract that expressly lists the
consideration and is signed by all parties, is superior evidence to Mr. Ficke’s three year
old, apparently self-serving, statement that directly contradicts the actnal language of the
written Cognis Agreement.

DERS also argues that since the contract in question was actually signed two
weeks after the Stipulation was filed, the written staternent that Cognis would support the
Stipulation was no longer evidence of consideration. That argument is ﬁawed in
numerous ways. First, there is no evidence that the actual agreement did not take place
before the actual signature date. In fact, since Cognis did sign both the Stipulation as
well as the contract that created the duty to sign the Stipulation, the inference is that the
meeting of the minds took place at the time of the Stipulation and before the contract was
executed. Given the task of drafting, reviewing and executing a contract for a significant
purchase commitient, two weeks is not an uncommon amount of time to convert an oral
agreement to an executed written docurnent. More important, if signing and supporting
the Stipulation is removed from the contract, there is no consideration to Cinergy Corp.

being given for the discounts. These are “make-weigh arguments’ that simply cannot

14
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overcome the evidence of a written, timely, specific contract which caﬁ for a trade of
utility rate discounts in exchange for support of the Stipulation.

Before leaving Mr. f‘icke’s deposition though it must also be pointed ogt that if in
fact the consideration for Cognis receiving discounts off utility rates was a private
cogeneration deal with a non-regulated affiliate of the utility, such would be a blatant
violation of Section 4928.02(G) and the Code of Conduct which under Section 4928.17,
Revised Code prohibits using regulated utility assets or services for non-regulated
business veatures.

D.  The IMF Charge Was Not Supported As A POLR Charge And Thus
Cannot Be Made Non By-Passable,

The Supreme Court in Constellation NewEnergy v. Pub. Util, Comm,, 104 Ohio
St. 3d 530 (2004) held that the Commission could institute a Provider of Last Resort
(“POLR”) charge that the Court defined as “costs incurred by the utility for risks
associated with its legal obligations as the default provider of electricity for customers
who shop and then return to the utility for generation,”' Because utilities can only
provide the POLR service, it is a regulated service and, as such, is based on cost of
service. In fact, in the aforementioned Constellation NewEnergy case, the Supreme
Court held that POLR fees would be subject to cost justification and review in subsequent
Commission reviews. The regulated POLR service is priced differently than non
regulated energy commodity. Under Section 4928.14(A), Revised Code, the competitive
generation cost is priced at market, while monopoly utility wire service is priced under

Section 4909.18, Revised Code.

1! See Constellation NewEnergy v. Pub. Util, Comym, (2004), 104 Ohio St. 3d 530 at 539, at footnote S.
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As noted above, the Supreme Court found that the Commission erred in allowing
Duke to incorporate supplemental charges to its previously approved RSP without
making on-the-record findings of fact or citing evidence that supported its decision. The
High Court’s remand to the Commission was to substantiate these supplemental charges.
One such supplemental charge is the IMF, which did not appear until Duke/CG&E’s
application for rehearing following the Opinion and Order’> which the Commission
adopted as part of its November 23, 2004 Entry on Rehearing. Ag detailed on page 18 of
its Initial Merit Brief, Duke/CG&E seek to fulfill the Supreme Court’s Remand with Mr,
Steffen’s presentation of the cost estimates employed in the utility’s original application ~
which did not contain an IMF charge. The IMF charge was not a part of the Stipulation
or the original evidentiary hearing. Now in the remanded cvidentiary hearing Mr.
Stephens simply testifies that the rates created by the November 23, 2004 Entry on
Rehearing provide less revenue to Duke/CG&E than it would have received under the
Stipulation. With that, Duke/CG&E contend that the IMF charge is fully justified and
should be recovered. Duke/CG&E believes that this argument is adequate to mest the
Court’s requirement on remand because the Commission previously found that the
Stipulation produced a market based standard service price.*>

There are at least five (5) reasons why Duke/CG&E’s bold assertion fails. First,
this argument is logically inconsistent with Duke/CG&E's position that the Stipulation
terminated due to the November 23, 2004. If the Stipulation terminated an November 24,
2004 then it cannot be used a factual proof in remand hearing to verify either the nature

or the cost of the IMF charge. Second, it should be noted that, if the Commission

3 See the October 29, 2004 Application for Rehearing of CG&E in Case No. 03-93-EL-ATA atp. 12.
? Duke\CG&E Initial Brief, pp. 18-21.
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subsequently concludes that the Stipulation was the product of financial inducements and
favors to many of the signatory parties, no weight can be afforded to Mr. Steffens’
testimony, After ail, without the Stipulation, no Comumission-approved rates would exist
to enable Mr. Steffens to declare that Duke/CG&E will earn less revenues under the
November 23, 2004 Entry on Rehearing than under the Stipulation.

Third, even if the Commission concludes that the Stipulation stilt meets the
criteria for acceptance of a partial stipulation, Mr. Steffen’s testimony still fails to
adequately demonsirate that the IMF charge is properly categorized as a discrete non-
bypassable charge for POLR service. This is the standard in order to make the IMF
charge a non-bypassable fee. Mr. Steffen’s testimony fails to justify the IMF charge as
an essential POLR expense and, accordingly, the IMF charge must be made a by-passable
charge.

Finally, under cross examination, Mr. Steffens testified that the IMF charge is not
only a discrete charge for a specified service; rather it represents the overall amount of
money that Duke/CG&E seeks to charge ratepayers for Rate Stabilization Service.** If
the IMF is not a discrete charge for POLR service, then it must be a component of the
market service price of providing generation and thus by-passable.

| The evidence in this case also demonstrates that Duke/CG&E will not be harmed
if the IMF charge is made by-passable. Indeed, to the extent that retail customers do not
buy Duke/CG&E's generation, that generation is free to be sold on the open market. Mr.
Rose testified that the generation portion of the market based standard service is currently

below market price.”® Thus, unless Duke/CG&E established that the IMF charge is a

¥Tr.1, 121123,
¥ Tr. 1, 75-76.
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discrete cost required to provide POLR service, there is no reason to believe that
Duke/CG&E will not reach Mr. Steffens’ target revenue because Duke/CG&E sells the
surplus generation into the market. As a matter of logic, OMG notes that, if the
Commission is correct that, an RSP is necessary because market prices are far above the
RSP prices, then the Commission mmst also conclude that Duke/CG&E will not be
harmed and, indeed, will benefit from selling its freed-up generation without any
additional non by-passable charges.

In sum, Duke/CG&E bears the burden of proving that the IMF is a discrete POLR
charge. Duke/CG&E failed to meet this burden. Accordingly, the Commission should
conclude that the IMF charge should be made by-passable.

I, CONCLUSION

The Supreme Court’s remand in this matter presented two important questions for
the Commission’s review. First, it required the Commission to hold an additional
proceeding to review and set the comrect charges for the rate components established in
the November 23, 2004 Entry on Rehearing. Second, the Supreme Court distinguished
the Constellation NewEnergy case and so required the Commission to review the Side
Agreements to determine if any financial inducements led to support for the Stipulation.
It is important to the customers of Duke/CG&E that the Commission establishes the
proper market-based standard service and POLR fees for the remaining year and a half of
the Rate Stabilization Plan. In addition, it is important to all retail electric customers in
Ohio that the Commission clearly and unambiguously state that cash payments and
exclusive discounts to selected customers in return for regulatory support cannot and will

not be tolerated. Further, the mere existence of a shell subsidiary should not prevent the
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Commission from investigating and enforcing the statutory separation of regulated and
non-regulated business activities of the utilities that they are charged with regulating.

WHEREFORE, for the reasons articulated in its Initial and Reply Briefs, the
OMG request:

A.  The Commission find that the Stipulation fails the reasonableness
test and should not be accepted for rate making purposes.

B. The Commission find that charging a customer less than the tariff
rate for a tariff service is illegal regardless of how the discount is paid or who pays the
discount.

C. The Commission find that a program whereby a non regulated
affiliate which does not sell power, but makes cash payments to retail standard scrvice
retail customers of the utility violates Section 4928.02(G), Revised Code and Section
4928.17 Revised Code

D. The Commission find that the IMF is not a utility POLR charge
angd thus must be by-passable if it is charged at all.

(jhio Marketers Group does not ask that the option contracts be invalidated at this
time becanse of the harm that may cause to the community, but in light of the anti
competitive nature of the agreements, asks that Duke be required to meet with the Staff
and the CRES authorized to make retail energy sales on the Duke\CG&E system to

discuss how to remove barriers to shopping and report back to the Commission.

19



Respectfully submitted,

R Z g

M. Howard Petricoff

Stephen M. Howard

VORYS, SATER, SEYMOUR AND PRASE LLP
52 Bast Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008

Tel: (614) 464-5414

Fax: (614) 719-4904

E-mail: mhpetricoffi@vssp.com
Attomeys for The Ohio Marketers Group

20


mailto:mhpetricoff@vssp.com

+14.101893

CERTIFICATE OF SERVICE

T hereby certify that a copy of the foregoing Confidential Reply Post-Hearing
Brief of The Ohio Marketers Group was served by email on April 24, 2007 to all of the
trial counsel on the special email list prepared by the Attorney Examiners. Non-
confidential copies of the Reply Post-Hearing Brief were served on the following parties
of record by email or first class mail this 24™ day of April 2007,

Phegiies

M. Howard Petricoff
Stephen M. Howard

Thomas McNamee / Werner Margard
Stephen Reilly / Anne Hammerstein
thomas.mcnamec(@puc.state.oh.us
stephen.reilly.@puc.state.oh.us
werner.nargard@puc.state.oh.us
anne, hammerstein@puc.state.oh.us

Sally W. Bloomfield
Thomas J. O'Brien
Bricker & Eckler

100 S. Third Street
Columbus, OH 432154291
sbloomfield@bricker.com
tobrien@bricker.com
David F. Bochm

Boehm, Kuriz & Lowry
36 East Seventh St.

Suite 2110

Cincinnati, OH 45202
dboechmlaw(@aol.com

Mary W. Christensen

Christensen Christensen & Devillers
401 N. Front Street

Suite 350

Columbus, OH 43215-2249
mchristesen@columbuslaw.org

21

John J. Finnigen, Jr.

CG&E

139 E. Fourth Street

25" Fl., Atrium I

P.O. Box 960

Cincinnati, OH 45202
jfinnigan@cinergy.com

Stacey Rantala / Craig G. Goodman
National Energy Marketers Assoc.
3333 K. Street, N.W., Suite 110
Washington, DC 20007
cgoodman@energymarketers.com
srantala@energymarketers.com

Amn M. Hotz

Larry Saver

Office of Consumers” Counsel

10 W, Broad St., Suite 1800
Columbus, OH 43215

hotz@occ.com sauer@occ.state.oh.us

Anita M, Schafer

Cinergy Corp.

139 E. Fourth Street

P.O. Box 960

Cincinnati, OH 45201-0961

Anita.Schafer@Cinergy. COM


mailto:thomas.mcnamee@puc.state.oh.us
mailto:wemer.margard@puc.state.oh.us
mailto:anne.hainmerstein@puc.state.oh.us
mailto:sbloomfield@bricker.com
mailto:tobrien@bricker.com
mailto:dboehmlaw@aol.com
mailto:mchristesen@columbuslaw.org
mailto:jfinnigan@cinergy.com
mailto:cgoodman@energymarketers.com
mailto:srantala@energymarketers.com
mailto:hotz@occ.com
mailto:sauer@occ.state.oh.us
mailto:Anita.Schafer@Cinergy.COM

e 101894

Panl Colbert / Rocco D' Ascenzo
James Gainer / Michael Pahutski
Cinergy Corporation

155 B. Broad Street, Suite 21
Columbus, OH 43215
peolbert@ecinergy.com
mchasl.pahutski@duke-energy.com
Michael L. Kurtz

Boehm, Kurtz & Lowery

2110 CBLD Center

36 East Seventh Street

Cincinnati, OH 45202
mkurtz@bkllawfirm.com

Shawn Leyden

PSEG Energy Resources & Trade LLC
80 Park Plaza

19" Floor

Newark, NJ 07102
shawn.leyden@psecg.com

Lisa McAllister

Kimberly Bojko

McNees, Wallace & Nurick
Fifth Third Center

21 E. State Street, 17" F,
Columbus, OH 43215
lgatchell@mwncemb.com

Noel F, Morgan

Legal Aid Society of Cincinnati
215 E. Ninth Street

Suite 200

Cincinnati, OH 45202
nmorgan{@lascinti.org

Donald I. Marshall

Eagle Energy

4465 Bridgetown Road, Suite 1
Cincinnati, OH 45211-4439
eglenrg@aol.com

22

Arthur E. Korkosz

First Energy Corp.

76 South Main Street

Legal Dept., 18® Floor

Akron, OH 44308-1890
korkosza@FirstEnergyCorp.com

David C. Rinebolt

Ohio Partners For Affordable Energy
337 S. Main St.

4% Floor, Suite 5

P.O.Box 1793

Findlay, OH 45839-1793
drinebolt@aol.com

Barth E. Royer

Bell, Royer & Sanders Co., L.P.A.
33 South Grant Avenue
Columbus, OH 43215-3927
barthroyer@aol.com

Richard L. Sites

Ohio Hospital Association
155 Rast Broad St., 15" Fl.
Columbus, OH 43215-3620
ricks@ohanet.org

Dane Stinson, Esq.

William Adams, Esq.

Bailey Cavalieri LLC

10 W. Broad Street, Suite 2100
Columbus, OH 43215
dane.stinson@baileycavalieri.com

Michael D. Dortch

Kravitz, Brown & Dortch, LLC
145 East Rich Street
Columbus, OH 43215
mdorich@kravitzllc.com


mailto:pcolbert@cinergy.com
mailto:mchael.pahutski@duke-energy.com
mailto:mkurtz@bkllawfirm.com
mailto:shawn.leyden@pseg.com
mailto:lgatchell@mwncmh.com
mailto:nmorgan@lascinti.org
mailto:korkosza@FirstEnergyCorp.com
mailto:drinebolt@aol.com
mailto:ricks@ohanet.org
mailto:dane.stinson@baileycavalieri.com
mailto:eglenrg@aol.com
mailto:mdoitch@kravitzllc.com

01895

| Grand Antique Mall
| 9701 Reading Rd.
| Cincinnati, OH 45215

Lee Woodruff

Richards Industries Valve Group
3170 Wasson Road

Cincinnati, OH 45209

ctnooney2@columbus.1r.com
sam@mwncmh.com
dneilson@mwncmh.com
Imcallister@mwncmh.com
jbowser@mwncmh.com

scott.farkas@puc.state.oh.us
jeanne kingery@puc.state.oh.us

23

04/24/2007 Columbus 10145887

Patrick Maue

Midwest Utility Consultants, Inc.
5005 Mallet Hill Dr.

Cincinnati, OH 45244

Rocco D’ Ascenzo

Cinergy Corporation

155 E. Broad Street, Suite 21
Columbus, OH 43215
rocco,Dascenzo@duke-energy.com

WTTPMLC@aol.com
schwartz@evaine.com
rsmithla@aol.com
jkubacki@strategicenergy.com
eagleencrgy@fluse.net

small@oce.state.oh.us


mailto:rocco.Dascenzo@duke-energy.com
mailto:cmooney2@columbus.rr.com
mailto:sam@mwncmh.com
mailto:dneilson@mwncmh.com
mailto:lmcalUster@mwncmh.com
mailto:jbowser@mwncmh.com
mailto:WTTPMLC@aol.com
mailto:schwartz@evainc.com
mailto:rsmithla@aol.com
mailto:jkubacki@strategicenergy.com
mailto:eagleenergy@iuse.net
mailto:scott.farkas@puc.state.oh.us
mailto:jeanne.kingery@puc.state.oh.us
mailto:small@occ.state.oh.us

- 01896

. BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

Consolidated Duke Energy Ohio, Inc. Rate
Stabilization Plan Remand and Rider
Adjustment Cases,

)

) Case Nos. 03-93-EL-ATA

) 03-2079-EL-AAM
) 03-2080-EL-ATA
) 03-2081-EL-AAM
) 05-724-EL-UNC

) 05-725-EL-UNC
) 00-1068-EL-UNC
) 06-1069-EL-UNC
) 06-1085-EL-UNC

CONFIDENTIAL
REPLY POST-REMAND BRIEF, HEARING PHASE I,
BY -
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

Janine L, Migden-Ostrander
Consumers’ Counsel

Jeffrey L. Small, Trial Attorney
Ann M. Hotz

Larry 8. Sauer

Assistant Consumers’ Counsel

Office Of The Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

Telephone;  614-466-8574

Fax: 614-466-9475

E-mail: small@oce.state.oh.us

hotz(zioce.state.oh.us
sauerf@oce state oh.us

Dated: April 27, 2007



1-9-,;.,'1%: 01&7

ABLE OF CONTENTS

Page
L PREFATORY COMMENTS............. S, 1
I INTRODUCTION ..ottt s ssssnsississss sans st ssans s esesn e sesis srasssssasss 5
A. Remand from the Supreme Court 0f OhI0.....cccerimnnicinenerenissesssesan 5
B. Burden of PYOOK..........cciiivirres e e snmassnesssvesesesrsssasepesrassesenceen 6
.  HISTORY OF THE CASES (BASED UPON THE RECORD).....ccomvvureccennes 7
IV.  ARGUMENT ..ottt e scresrabesb s b e s s msar s st nenms st sesneas 11

A The Pricing of the Post-MDP Standard Service Offer Lacks a
Reasonable Basis, and Results in Unreasonably Priced Retai! Electric
Service fOr CUSIOMETS. ... .coocviimrreceeieeiesreie e rareste s cmresesee s b anosensstanernintons 11

B. The Agreements Entered into by Duke Energy Ohio to Gain Support
for its New Propasal Reveal that the Company has Exerted Market
Power and is Not Providing Reasonably Priced Retail Electric Service...18

1. Qverview- it’s “All in the [corporate] Family™..........ccccoverversieenene 18
2. The Company’s plan for standard service offer rates lacks
substantia] support, and the stated support did not result from
SETIOUS DATZAININE .vocvvuveracraeriraescisreresessesssssarssssssasasiasssasssssrsnsnees 1 9
1. The Company’s approach to post-MDP service is
discriminatory and has dealt the development of

competitive markets a serious bloW........cccvouereeeiinrenrcscnneresnsereeenns 32

4, The Company’s approach to post-MDP service has raised
additional problems that should be addressed. .............ccccevereeennnn.35

V. CONCLUSION ..o sttntnins ettt bt sosben s s ssmssssnsssbas s 37



AP 01898

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

Consolidated Duke Encrgy Ohio, Inc. Rate
Stabilization Plan Remand and Rider
Adjustment Cases.

)

) Case Nos. 03-93-EL-ATA

) 03-2079-EL-AAM
) 03-2080-EL.-ATA
) 03-2081-EL-AAM
) 05-724-EL-UNC
)) 05-725-EL-UNC

) 06-1068-EL-UNC
) 06-1069-EL-UNC
) 06-1085-EL-UNC

REPLY POST-REMAND BRIEF, HEARING PHASE I,
BY
THE OFFICE OF THE GHIO CONSUMERS’ COUNSEL

L. PREFATORY COMMENTS

The initial briefs submitted in these cases to the Public Utilities Commission of
Ohio (“PUCQ,” or “Commission™) featured many expected and a few less expected
statements and arguments. Initial briefs submitted by Duke Energy Ohio, Inc. (“Duke
Energy Ohio” or the “Company,” including its predecessor company, “CG&E”) and its
affiliated companies {Cinergy Corp. and Duke Energy Retail Sales, or “DERS™') feature
arguments that conflict with the decision by the Supreme Court of Ohio® regarding the

2004 Stipulation’ entered into during proceedings before the PUCO (“Post-MDP Service

' Duke Energy Ohic’s affiliates submitted a single, joint brief (*‘DERS/Cinergy Corp. Brief™.

L Ohio Consumers' Counsel v. Pub. Util, Comm., 111 Ohio St.3d 300, 2006-Ohio-5789 (“Consumers'
Counsel 2006™).

? The stipulation contained in Joint Ex. 1, dated May 29, 2004, was referred to in the OCC Initiz] Brief as
the “Stipulation.” Since a new stipulation was submitted in April 2007, a year number has been added to
distinguish the “2004 Stipulation” from the “2007 Stipulation.”
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Case™). The Company's Merit Brief (“Company Brief™) includes an array of counter-
intuitive and new cxplanations for its activities prior to the appeal. The activities of Duke
Energy Ohio and its affiliates that the Office of the Ohio Consumers’ Counsed (“OCC”)
has placed into the record for these cascs, in the form of documents and testimony
(including that of Company witnesses), tell a very different story than the after-the-fact
explanations submitted by Duke Energy Ohio and its affiliates.

The PUCO’s Staff (“Staff™) submitted an Initial Brief on Remand (“Staff Brief™)
that makes virtually no use of the record that has been developed in these cases. Staffis
direct: “[I]t does not appear that allowing the commission to change its mind was part of |
the Supreme Court’s charge in its remand.”™ Staff does not explain how its interpretation
could be consistent with the Court’s statement that “[u}pon disclosure [of the side
agreements ], the commission may, if necessary, decide any issues pertaining to
admissibility of that information.” The Court’s decision to remand the case therefore
contemplated a hearing as well as the consideration of evidence, and every deliberative
tribunal is expected to decide a case fairly -- i.c. permitting the possibility of a new
outcome -- based upon the entire record. Furthermore, the supplemented record exists
because of the Commission’s efforts (as stated in various entries) to obtain additional

record evidence™ upon which to decide these cases on remand (“Post-MDP Remand

* Staff Brief a1 3.
¥ Consumers ' Counsel 2006 at §94 (eniphasis added).
% An catly entry in these cases stated “that a hearing should be held in the remanded RSP case [i.e. Posr-

MDP Service Case), in order to obtain the record evidence required by the coust.™ Entry at 3, §7
{November 29, 2006).
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Case”).’ The additions to the record would have been important during the Posi-MDP
Service Case conducted during 2004, and the additions te the record are important to the
Commission’s decision in 2007. The Commission should make use of the full record in
these cases.

An intriguing Merit Brief was submitted on April 13, 2007 by the Ohio Energy
Group (“OEG Brief”). The OEG was an active participant in the side deals that resulted
in the OEG"s support for the Company’s proposals during 2004 as well as in the Posr-
MDP Remand Case.® However, the OEG Brief demonstrates how its support evaporates
as soon as the side deal no jonger weighs on its decision-making. OEG agrees with the
OCC’s position that the “Ohio Supreme Court decision affirms the Commission’s
authority to mandate RSPs which result in ‘marker based’ rates without the consent of
any party, including the utility.”® The OEG also states that “a variation of [OCC
Witness] Talbot’s historic cost proposal may be valid in a future RSP. Establishing
‘market based” rates based upon projected long run costs is grounded in sound economics
{and] may meet the statutory requirements. * * * [U]sing projected long-run cost as a
proxy for [the] market may give the Commission an additional tool to protect

consumers.”'® The OEG rejects Mr. Talbot’s approach only in these cases that deal with

7 For notational convenience, the portions of the case before and after the Court’s deliberations are cited
separately. The proceedings prior to the appeal are referred to, collectively, as the “Post-MDP Service
Case,” and the proceedings afier the appeal are referred 1o, collectively, as the “Post-MDP Remand Case.”
However, a single record exists that is applicable to the ultimate decisions. These decisions include those
regarding various charges that were the subject of testimony on April 10 and 19, 2007, Exhibit references
1o the portion of the proceedings after remand from the Court, the Post-MDP Remand Case, contain the
word “Remand” to distinguish then: from the earlier exhibits.

# See, ¢.g., OCC Initial Brief 2t 34 and 47.
* OEG Brief ar 2 (emphasis sic).

Y 1d. at 5-6.
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pricing for 2007-2008."" The OEG’s position in the immediate-run in these cases is
explained by the potential loss of OEG’s favored position during the current rate
stabilization plan period whereby its members have tiot been subjected to the full amount
of rate increases due to financial arrangemeuts with the Duke-affiliated companies that
expire at the end of 2008.'> However, the Commission should protect all consumers.
The Commission should re-evaluate this case given the overwhelming evidence
demonstrating that customer support for the Company’s proposals is weak and largely
based upon inducements to settle that lessened or eliminated the impact of new charges
on supporters of the Company’s proposals. The Commission should base Duke Energy
Ohto’s standard service offer rates for the period ending December 31, 2008 on verifiable
costs. Rate components such as the IMF that have no cost basis should be eliminated.
Revenues from shared resources should be used to arrive at net costs for standard service
offer rates. The dealings that helped settle the Post-MDP Service Case must cease. The
Commission should further encourage the development of the competitive market for
generation service by making all standard service offer rates bypassable. Finally, the
Commission should direct its Staff to investigate the interrelationships betwéen the
Company and its affiliates, including any Company abuses of its corporate separation
requirements. The PUCO Staff should investigate whether the umounts paid to signatory

parties of the side deals were and are being subsidized by other customers.

U4,

2 (OCC Initial Brief at 54-35.
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II. INTRODUCTION

A Remand from the Snpreme Court of Chio

The briefs in these cases prévi.dc a confusing collection of statements regarding
the appeal of the Post-MDP Service Case to the Supreme Court of Ohio (“Court™."” The
Court stated that the *portion of the commission’s {irst rehearing entry approving
CG&E’s [now Duke Energy Ohio’s] alternative proposal is devoid of evidentiary
support.”'* The briefs submitted by the OCC," the Ohio Partners for Affordable Energy
(“OPAE™),'® and the Ohio Marketers Group (“OMG,” consisting of MidAmerican
Energy, Strategic Energy, Constellation Power Source, Constellation NewEnergy, and
Integrys Energy, the latter formerly known as WPS Energy Services)'’ support the
conjecture by the Supreme Court of Ohio that the IMF that was first proposed in an
Agplication for Rehearing by Duke Energy Ohio was “some type of surcharge and not a
cost component.” Consumers ' Counsel 2006 at 130.

The Court also stated that the “commission abused its discretion in barring

™'® The Court specifically mentioned one relevant use of

discovery of side agreements.
such information at trial regarding the evaluation of settlement agreements (i.e. whether

there was serious bargaining) pursuant to the three prong test normally used by the

" Consumers’ Counnsel 2006.
" 1d. at §28.

'* OCC Initial Brief at 21-24.
¥ OPAE Brief a1 14-16.

17 OMG Brief at 21-25.

¥ Consumers’ Counsel 2006 at 194.
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Commission’s to test such agreemcnts.'g Consumers’ Counsel 2006 also supported the
use of settlement agreements under Evid. R. 408 for “several purposes.™® The
agreements were presented by the OCC in evidence not only to demonstrate the absence
of serious bargaining to settle the Post-MDP Service Case, but also to demonstrate the
absence of substantial support for the Company’s rate plans, the negative impact the
plans have had on development of the competitive market, the discrimination that cxists
when the entire plan is revealed (including improper reimbursements of regulatory
transition charges), and the cxclusion of an entire customer class from negotiati(ms.u

B. Burden of Proof

The OCC’s Initial Post-Remand Brief (“OCC Initial Brief") set out the burden of
proof, as stated in R.C. 4909.18 and/or R.C. 4909.19, which rests upon Duke Energy
Ohio in these cases.”? The OMG states a proposition of law that conflicts with statute:
“A filed stipulation shifts the criteria of acceptance by the Commission from one in
which the applicant bears the burden of proving that the relief sought is lawful and
reasonable, to whether the stipulation taken as a whole is reasonable.”” The burden of
proof upon the applicant is statutory, resting in this case upon Duke Energy Ghio, and
cannot be shifted or otherwise changed by the activities of any litigant in a proceeding.

The present cases vividly illustrate why the burden of proof cannot be shifted by a

" 1d. at 186.

2 1d. at g92.

*' OCC Remand Ex. 2(A) at 11-73 (Hixon).

2 As stated by Duke Energy Ohio itself: “DE-Ohio retains the burden of proof to show that its Apphcation
is just and reasonable in these proceedings.” Duke Energy’s Reply to OCC’s Memorandum Contra to
Duke Energy Obio’s Maotion for Clarification at 12 (December 26, 2006).

2 OMG Brief at 6.
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stipulation since otherwise the burden could have been shified as the result of the
Company’s efforts to purchase the support of parties in these cases as described in the
OCC’s Initial Brief, The Company has the burden to demonstrate that the rate increases
that they have requested are reaso'nable.

The OCC does not bear any burden of proof in these cases. The OCC explained
in its Initial Brief and will furthermore explain in the following sections how Duke
Energy Ohio has failed to prove that its post-MDP pricing proposals should be adopted

without alteration by the Commission.

III. HISTORY OF THE CASES (BASED UPON THE RECORD)

The procedural and substantive history of these consohidated cases is contained in
the OCC Initial Brief that was submitted on April |3, 2007. Initial briefs were submitted
on that date in opposition to the Company’s praposals by the OCC, OPAE, and the OMG.

Initial briefs were submitied in support of the Company’s proposals by Duke
Energy Ohio and its affiliated companies, the PUCQ’s Staff, and OEG. The briefs of
parties supporting Duke Energy Ohio’s plans contain allegations and misstatements of
fact that these parties hope will be substituted for the facts in the record, the record upon
which the Commission should and must rely to make and explain its decisions. The
appalling misstatement of facts by certain parties, particularly their false statements
regarding the responses of OCC’s witnesses during cross-examination, will be pointed
out in this Reply Post-Remand Brief (“Reply Brief”).

As an example of unsupported allegations that parties hope will be taken as fact,
Duke Energy Ohio provides (notably, without cilation) an after-the-fact explanation for

its settlement activities and those of its affiliated companies during 2004:
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During those settlement discussions, some Parties who were

consumiers in DE-Ohio’s service territory indicated that they were

interested in obtaining service from a CRES provider. Those

Parties, and the customers they represented, were referred to

DERS, then known as Cinergy Retail Sales, and other CRES

providers doing business in DE-Ohio’s certified territory. At that

time DERS was greparing its application for certification before

the Commission.**
This rendition of the “facts” is a fiction that is not contained in the record of these cases,
is self contradictory, and is peculiar given the information that is contained in the record.

Duke Energy Ohio’s explanation in the above-quoted passage is self
contradictory. First Duke Energy Ohio states that partics “were referred to DERS . . . and
other CRES providers doing business in DE-Ohio’s certified territory.”>® Immediately
afterwards, Duke Energy Ohio admits that DERS did not submit an application to the
Commission for CRES certification until later, and therefore could not have been “doing
business in DE-Ohio’s certified territory.””® If Duke Energy Ohio and DERS’ functions
were truly scparate, then Duke Energy Ohio would not have referred customers to DERS
based upon an application that was only being formulated internally by DERS before
DERS was certified.
The actual record in these cases repeatedly documents the mixing of business

between Duke Energy Ohio and its affiliates. For instance, the persons handling DERS

business regarding side agreements in 2004 were Duke Energy Ohio’s trial counse! (Paul

‘M Company Brief at 9.
¥ 1d.

¥1d. DERS {formerly Cinergy Retail Sales) was certified in October 2004. OCC Remand Ex. 2(A) at 12.
See also fn re Certification of Cinergy Retail Sales, Case No, 04-1323-EL-CRS (October 7, 2004)
{Certificate 04-124(1) issued).
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Colbert),”’ Jatnes Gainer (also counsel in the Post-MDP Service Case) who negotiated
CG&E settiement terms using DERS as a corporate cover,*® and the president of CG&E
(Gregory Ficke).? A party “referred to DERS” by Duke Energy Ohio under such
circumstances would mean nothing more than pretending that discussions took place with
DERS personnel (i.e. the same individuals representing Duke Energy Ohio) in an cffort
1o disguise a side deal to settle these cases. Finally, most of the agreements that involved
DERS were executed with parties or customer members of parties to the Post-MDP
Service Cuse (referred to by OCC Witness Hixon and in this Reply Brief as “Customer
Parties”) who were already under contract with a CRES provider in 2004 when the side
agreements were negotiated.” Therefore, inquiries by such parties regarding service
from a CRES provider not only lack any documentation in the record, they also scem
unlikely since these parties were already knowledgeable regarding CRES service.

An example of misstated fact is contained in the DERS/Cinergy Corp. Brief.
DERS/Cinerg.y Corp. state that “the([ ] option agreements are the only agreements

between DERS and its customers that were not rendered void™ except for “a contract

betweer | JJd DERS for the benefit S ' e record contains

¥ OCC Initial Bricf at 40, citing OCC Remand Ex. 2{A), BEH Attachments 2-6.

™ OCC Initial Brief at 42, citing OCC Remand Ex. 2{A) at 29 and BEH Anachment 7 (Hixoa).

¥ Gee, e.g., OCC Initial Brief a1 4142,

*OCC Remand Ex. 5.

¥ DERS/Cinerigy Corp. Brief ar 12. The record inchudes two agreements bctwcem DERS. 0CC
Remand Ex. 2(A), BEH Arachments 6 and 12. An iovoice regarding “the Novellber RSP serlement
aygrecment between Cinergy [i.e. CRS] andiil§ is also in the record. Id., BEH Antachrment | 5 at Bate

stamnp 1159, The existence of an agreemen with, as denied by DERS’ president, Charles
Whitlock. OMG Remand Ex. 4 ar $21 {Whattock).
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agreements concerning these three parties, none of which are an option agreement.” The

record contains an agrecment betwee? and CG&E/PS], but

does not contain any agreement betwee—and DERS.-- 4
-mistakenl y thonght that he was negotiating
wi_holmle supplier when he entered into the agreement

with DERS.® Even during this briefing period, DERS’ counsel continues to blur any
distinction between agreements that involve Duke Energy Ohio and DERS.*
A misstatement of the same contractual relationship is contained in the OEG

Brief. OEG states:

These “side agreements” consisted of 2 contract between DE-Ohio
and the City of Cincinnati, a series of Option Agreements between
DERS and certain industrial and cominercial customers, and the

extension of a wholes arrangement between
DERS and retail delivery to

The statcment completely ignotes the side agreement reached wit.t involved
Cinergy Corp. under which payments have been made without any pretense of geperation

supply by 2 CRES provider.® The statement also incorrectly states the contractual

# OOC pitial Brief at 44, citing OCC Remand Ex. 7 at 17-19 and Deposition Ex. ﬂw
Agreements in the record include one between DERS Remand Ex. R
Attachments 6 and 12) and between

L the “Ci ting Companies™ who are defined
as CG&E and PSL OCC Remand Ex. 7, Depisitibn Ex. A’ -

BOCC Initial Brief at 65, citing OCC Remand Ex. 7 at 2_

** The DERS/Cinergy Corp. Brief provides a summary of contracts, entitled “FACTS: THE CONTRACT'S
PRODUCED BY DERS AND CINERGY.” DERS/Cinergy Brief at 10. That section fails to idemify the
agreements entered o with [EU as Cincrgy Corp. contracts rather thar DERS contracts. See, e.g., OCC
Initial Brief at $3-56; OCC Remand Ex. 2(A), BEH Attachments 4 and 10.

* OEG Brief at 6-7.

* See, e.g., OCC initiaf Brief at 52. The payments ta-ﬂere confirmed in a deposinion of Gregory
Iicke (OCC Remand Ex. O at 79 (Ficke) and decumeated by QCC Remand Cx. 2(A), BEIH Attachment 14

i0
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relationship that involved YNNI ich is o1 the more 2 significant

misstatement since the OEG Brief was submitted by §§

P As stated previously, the 'DERS greement provided for the

“Cinergy Operating Companies” to extend a wholesale power supply arrangement

botwee NI : CG&E/PSI (it DERS).” The perdilNEy

coniractual arrangement was one of many (including th-greemcnts ignored by

OEG) that demonstrate the mingling of business between Duke Energy Ohio and ils
affiliates.
The Commission should ignore declarations like these that parties seek to

substitute for the contents of the actual record.

IV. ARGUMENT

A.  The Pricing of the Post-MDP Standard Service Offer Lacks a
Reasonable Basis, and Results in Unreasonably Priced Retail
Electric Service for Customers.

The Commission should only approve standard service offer rates that, in the
absence of true market pricing, move to rates with bases that can be checked and
monitored by the PUCO rather than being based on Duke Energy Ohio’s desires. The

objective should be to approve a good proxy for market-based rates based upon

measurable and verifiable costs.® ‘The Commission shmild consider the reasonableness
4

’r

*
” al Brief al 53, citing OCC Remand Ex. 7, Deposition Ex. A. The agreements between DERS
ar.“arc part of OCC Witness Hixon's tcmmony aud rcfer to agreemeitts that invalve the “Cinergy
Operating Companies.” OCC Remand : achmant 12 at 5, 16.
OCC Remand Ex. 7 is the deposition o . The
wholesale agreement that involves the “Cinergy O ese companies as CG&E
and PSI. OCC Remand Ex. 7, Deposition Ex. |

¥ OCC Remund Ex. 1 at 6 (Talbot). OCC Witness Talbot testified that rate components should “meet[ )
the double standard of reflecting measurable accounting costs and verifiable costs.” Id. at 47.

1
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of Duke Energy Ohio’s standard service offer rates with regard to the relationship
between the components proposed by the Company. As stated by OCC Witness Talbot,
“{t]here should be no overlap or duplication of items and the components should work
together to achieve stmdérd service offer rates that provide for reasonably priced service
and meet the three standards of rate stability for customers, financial stability for the
company, and encouragement of competition.”*

Duke Energy Ohie contradicts itself in its efforts to dismiss the penetrating
testimony of OCC Witness Taibot on the subject of duplicative capacity charges. Firsi,
Duke Energy Ohio states j:hat “Mr. Talbot merely recommends that all MBSSO
components shouid be fully avoidable fo stimulate competition.”*® Shortly thereaficr,
however, Duke Energy Ohio admits that Mr. Talbot went further and “dispute[d] this
claim [of support for SRT and IMF charges]” that was attempted by Company Witness
Steffen.*!

The-“OCC Initial Brief discusses the Company’s documentation (such as it is) for
the totality of the SRT and IMF charge.*”” The purported basis of the Company's
argument in sﬁpport of the proposal contained in its Application for Rehearing is shm#n

in Attachment JPS-SS1 to the testimony of Company Witness Steffen.®® Duke Energy

Ohio cites to Mr. Steffen’s testimony:

1d. at { 7 (Taibot).

*® Company Brief at 15.
*'1d. a1 19.

*2 OCC Initial Brief at 17-20.

“¥ Company Remand Ex. 3, Attachment JPS-SS1 (Steffen).

12



1L DR 01910

[E]ven with the addition of the cost based SRT ($14,898,000) for

reserve capacity, and taking the IMF at its fully implemented (i.e.,

residential and non-residential) level, DE-Ohio is charging less

than the $52,898,560 originally proposed and supported by the

C03npany as its marl.cet En'ce for reserve margin and the dedication

of its physical capacity.
Duke Energy Ohio states that Mr. Talbot *“failed to do the simple math necessary to
verify Mr. Steffen’s statements.™ As stated by OMG, “[t]he fact that the total of the
charges for the SRT and the IMF are less than the amount Duke/CG&E originally
estimated has many alternative explanations.” Instead of accepting Duke Energy
Chio’s simplistic presentation, OCC Witness Talbot probed into the empirical reasoning
behind the Company’s Reserve Margin proposal contained in the 2004 Stipulation as well
as into tlte reasoning behind the SRT and IMF that were first proposcd in the Company’s
Application for Rehearing. Duke Energy Ohio provided no other evidence in support for
its IMF charge as part of the Post-MDP Remand Case.

A correct understanding of the contparison between the charges contained in the

2004 Stipulation Plan and those proposed by the Compauy in its Application for
Rehearing requires the recognition that the Reserve Margin component that was
cohtained in the 2004 Stipulation was an estimate that turned out to be many times the
amount actually needed to provide for a reserve margin. The amount for the originally

estimated reserve margin plus the IMF charge added by the “New Proposal” in the

Company’s Application for Rchearing would far exceed the $52,898,560 Reserve Margin

* Company Brief at 13, citing Company Remand Ex. 3 at 27 (Steffen).
“1d at 19,

'° OMG Brief at 23 (emphasis added).

13
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eshimate that was contained in the Steffen testimouy prefiled on April 15, 2004 and
subsequently used to support the plan contained in the 2004 Stipulation.*’ The simple
math performed by Company Witness Steffen merely supports the Company’s desire to
charge standard service offer rates that exceed Duke Energy Ohio’s costs for ils reserve
margin, rates that do not serve as a good proxy for market-hased rates.

The Reserve Margin calculation in Mr. Steffen’s Attachment JPS-7 that is also
attached to the 2004 Stipulation*? was obtained by multiplying 826.54 megawatts
(826,540 kilowatts), which was 17 percent of the Company’s projected peak megawatts
for 2005, by $64 per kilowatt-year, which was the annualized cost of a new peaking unit
using Electric Power Research Institute Technical Assessment Guide (EPRI-TAG)
estimates.*® The market prices for capacity were far below the cost of building new
generating capacity. When the Company substituted estimated costs of acquiring existing
capacity in the regional generation market (as reflected in the SRT), the charge dropped
from $52,898,560 to $14,898,000 as reflected inn the summary table provided in the

Comipany's Brief.”' The Conpany’s switch for its Reserve Margin estimates from the

o Company Ex. 11, Attachment JPS-7 (Steffen). The figure is again reproduced in the Company’s
summary tzble. Company Briefat 20

* Company Witness Steffen’s “simplistic[ ]* calculations, and the truth regarding the SRT as the sole
successor to the Reserve Margin component in the 2004 Stipulation Plan, is also the subject of comment by
OPAE. OPAE Brief at 16.

**1d.; see ulso Joint Ex. |, Attachment JPS-7.

* Company Ex. 11, Attachment JPS-7 (Steffen) (reviewed by OCC Wiiness Talbot, OCC Remand Ex. 1 at
32).

3t Compauy Brief at 20, rows on which footnotes 36 and 37 appear. The table compates charpes for a four-
year period. but contributes nothing to comparing figures based on a single year. Tlie comparison between
the 2004 Stipulation Plan aud the New Proposal on a four-year basis would contrast the amount for the
SRT (i.c. the sole successor to the Reserve Margin) at $52,898,560 times four years plus the IMF charge
for four years, The sum, $362,025,510 obviously exceeds the amount for the oviginal Reserve Margin (j.e.
$211,594,240) by the arount of the IMF {an entirely new charge).

14
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cost of new capacity to the cost of existing capacity is reflected in footnote 37 to the
Company Brief that dates the $14,898,000 figure to a Company filing on December 3,
2004 (i.e. after the New Proposal was approved in the Post-MDP Service Case).”

The cross-examination of Company Witness Steffen established that the capacity
charge sought by the Crompany was part of “an overall price [at which Duke Energy
Ohia] would be willing to manage the POLR load.™ According to Company Witness
Steffen, the Company’s “overall price [was] not a buildup of discrete charges. It's an
overall price that the company [was] willing to offer.”* Therefore, the overstatement of
the Company’s reserve margin costs from a theoretical level™ resulted in the addition of
an entirely new charge, the IMF, to reestablish rates that the Company desired. Instead of
Duke Energy Ohio’s desired rates, the Commission should base rates upon measurable
and verifiable costs that serve as a proxy for market-based rates. Customers do not
“desire” to part with their hard-eamed money withpm a reasonable basis for the
Company’s charges.

It is clear, as stated by OCC Witness Talbot, that the SRT is the “true successor to

the Reserve Margin charge, which was calculated strictly in terms of reserve margin and

52 The much-reduced estimate proved to be an over-estimate. The SRT charge was initially too high, and
was subject to a true-up in favor of consumers that resulted in a negative SRT charge at the end of 2006.

*3Tr. Vol. T at 122 (Steffen) (2007). The Conmpany faults the OCC for not cross-examining Mr. Steffen.
Company Briefat 19, The lack of OCC ¢ross-¢xamination does not make the matters discussed by Mr.
Steffen uncontroverted (see, e.g., OCC Remand Ex. 1 a1 36-44 (Talbot)), and the extensively cross-
exanination of Mr. Steffen by OMG counsel eliminated the need for the OCC’s cross-examination.

* Tr. Vol. } at 123 (Steffen) (2007).

53 1d, a1 122,

15
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did not relate to the dedication of existing capacity.”® As further stated by OCC Witness
Talbot:

It is incorrect to say that, between the Stipulation and the current
standard service offer, "these underlying costs were merely
reduced, repositioned, made avoidable or carved out into the IMF
and SRT charges." (Mr. Steffen, Second Supplemental Testimony
at page 30) In fact, the IMF is a brand new charge.”’

The IMF is a new charge from the New Proposal, one that denies customers the benefit of
reduced prices that should have resulted from actual tracking of costs associated with
Duke Energy Ohio’s reserve margin.

The Company attack on OCC Witness Talbot falsely states that Mr. Talbot did not
know the details regarding which standard service offer charges are avoidable and by
whom.*® Mr. Talbot’s testimony demonstrated his command of the Company’s standard
service rates and the ability to avoid (or not avoid) rate components, both present and as
part of their historical development.” He testified:

After the first 25 percent or 50 percent of each customer class's
load has switched, other retail customers cannot avoid paying these
charges when they swilch to competitive retailers. Like the earlier
flex-down provision, it is a warning to market entrants that if they
are successful, they or their customers will be penalized. [t is
important to understand that unlike an incumbent monopolist such
as a distribution utility, competitive retailers have to incur
significant marketing and other overhead and indirect costs if they

are to enter a market. They are unlikely to do this unless there is
the chance of establishing a large customer base in competition

* OCC Remand Ex. 1 at 48 (Talbot).

%7 1d., quoting Company Rersand Ex. 3.

** Company Brief at 22,

% See, e.g., OCC Rermand Ex. 1 at 9-13 and 21 (Talbot). The Company’s citation to the hearing transcript

is confusing, but Mr. Talbot showed his command of terms and conditions regarding standard service offer
rates in his live testimony on March 20, 2007

16
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with not only the incumbent utility but also other competitors who

are likely to be pursuing the same limited opportunity.®®
Mzr. Talbot is aware that some rate componenis are avoidable by only a certain percentage
of customers within a rate class.®’ That fact tends to confuse discussions on the subject.

Coutrary to Duke Energy Ohio’s assertion (abseat citation to the record), Mr.

Talbot is also very aware that standard service offer rates must be market-based.”” OCC
Witness Talbot testified regarding an acceptable “proxy for market prices™ based on a
“cost-based standard service offer,” noting that this was consistent with “the direction in
which the Commission has been moving.”™ Regarding the AAC charge, first reviewed
for its cost basts in these cases, the Commission’s review should concentrate furtherona
measurable and verifiable cost-based proxy for market-based rates.* The Commission
should exclude all elements where producers do not recover costs until they sell products

or services. %

% QOC Remand Ex. | a1 63 (Taibot).

* See, e.g., Tr. Vol, If at 87-88 (Talbot) (2004).
 Company Brief at 22,

 OCC Remand Ex. 1 at 6 {Talbot).

®1d. a1 47,

3 1d, m 33

17
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B. The Agreements Entered Into by Duke Energy OGhio to Gain
Support for its New Proposal Reveal that the Company has
Exerted Market Power and is Not Praviding Reasonably
Priced Retail Electric Service.

1. Overview - its “All in the [corporate] Family”

The Comuinission should ignore the support shown by parties to these cases who
have reached side agreenients with Duke Euergy Ohio as the price for their support for
the Compauy’s proposals. The negotiation of side agreements destroyed the seriousness
of the bargaining process in the Post-MDP Service Case. The Company and signatories
to the 2004 Stipulation have maintained a coalition formed to support the Company’s
standard service offer proposals. Customer Parties to the 2004 Stipulation have arranged
with the Company to avoid parts of the standard service offer rates that they claim to
support, aid do not represent the residential customers who would pay the rates.

Duke Energy Ohio and DERS/Cinergy Corp. feign their separateness and defend
the agreements between cither DERS or Ciuergy Corp. and Customer Parties as bargains
separate and apart fiom settlement of the Post-MDP Service Case.®® That defense of the
agreements was debunked by the extensive evidence presented by QCC Witness Hixon.%
Duke Energy Ohio seems to have forgotten its earlier argument at the time it sought to
quash the subpoena directed at DERS to prevent the OCC from obtaining information
regarding the side deals:

Because DE-Ohio is aware that DERS is not supplying generation

service to any load in its service territory it is questionable that the
DERS agrecments represent competitive retail electric service.®

* See, e.g,, Company Brief at 25 (“DE-Ohio did not participate in the negotiation of the IJERS and Cinergy
contracts”) and DERS/Cinergy Corp. Brief at 20.

7 OCC Remand Ex. 2(A) at 11-73, including attachments.

*® Motion for Protection at 11.
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The OCC agrees, which is a principal reason that the OCC has examined the dealings of
the Duke-affiliated companies in DERS’ name, DERS is a mere shell corporation --
having no employees, no revenues, no customers, and no indicia of a going concern.®’ --
that has been used by the Duke-affiliated companies to purchase support for the
Company’s standard service offer rate propesals. Cinergy Corp. is the named party to the
Cognis agreements, the boldest purchases of support for the Company’s proposals during
the Post-MDP Service Cases because they contain no masking of competitive retail
electric service that could allow them to be otherwise interproted.”

Under the circumstances revealed in the testimony of OCC Witness Hixon, the
Commission should “pierce the corporate veil” and attribute the DERS as well as the
Cinergy Corp. agreements to Duke Energy Ohio.”' The Duke-affiliated companies
jointly supported unreasonable and discriminatory standard service offer rates, destroyed
the market for retail electric servics, and violated both statutory and administrative law.

2. The Company’s plan for standard service offer rates
lacks substantial support, and the stated support did
not result from serious bargaining.
a. The 2004 Stipulation remains relevant.
. The parties supporting Duke Energy Ohio’s standard service offer pricing seem to
have forgotten that the Court remandcd the case based upon the barring of discovery

which is a preliminary part of litigation. Instead, these parties dismiiss the case presented

* See, e.5.. OCC lnitial Brief at 40.
" OCC Initial Brief at 50.

" The alter ego doctrine, which asks if control aver a corporation is complete such that it has no separate
mind, is explained in numerous cases. See, e.g., Sanderson Farnes, ine. v. Gusherro, 2004 Ghio 1460,
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by the OCC by narrowing the Court’s decision. For example, Duke Energy Ohio states
that the “Commission rejected the Stipulation so sertous bargaining relative to the
Stipulation is irrelevant,”’? and DERS/Cinergy Corp. state that “[f]irst, and most
obvious, the record in this matter shows that CG&E’s proposals were never accepted by
this Commission.”” $taff simply states that “[t}here was no stipulation.”™ OEG agrees:
“First, there is no Stipulation.””

The issue regarding *“serious bargaining,” however, remains important ;o these
cases. The Entry on Rehearing that ordered the standard service offer rates depended
upon the existence of a stipulation, ® the PUCO defended its decision before the Supreme
Court of Ohio on the basis that many parties entered into a stipulation to support the rate

plan,”” and the Court relied upon these PUCO representations while observing that

“Infone of the signatory parties exercised its option to void the agreement.””® Financial
g yp p g

" Compauy Brief at 6.
7 DERS/Cincrgy Corp. Brief at 17.
™ Staff Brief at 15.
™ OEG Briefat 7.
| ™ See, e.g., Entry on Rehearing at 21.

7" Consumers ' Counsel 2006, Supreme Court Case No. 05-946, PUCO Merit Brief at 4 (“The record
revealed muldtudes of benefits from the [2004] Stipulation™} and 15 (“The record shows that the rate was
negotiated between suppliers and consumers™) (August 5, 2003).

% Consumers’ Counsel 2006 at 46. DERS/Cinergy Corp. sell the Court short, stating that it “apparentiy
acceptfed] the Commission’s *approval® of the stipulation at face value.” DERS/Cinergy Corp. Briefat 7.
The Court's analysis appears to have been its own since the QCC is not aware that any party pointed out
the absence of a notice regarding nullification of the2004 Stipulation. The 2004 Stipulation provides that
“fujpon the Comupission's issuance of an Eniry on Rehearing that does not adopt the Stipulation in its
entitety without modificadon, any Party may terminate and withdraw from the Stipulation by filing a notice
with the Cormmission within 30 days of the Commission’s order on rechearing. Upon such notice of
termination or withdrawal by any Party, pursnant to the above provisions, the Stpulation shall immediately
become null and void.” Joint Ex. | at 3. The notice is separate and apart from the filing of an application
for rehearing. k.
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arrangements involving the Customer Parties that were never presented 10 the
Commission are important to explain the support that the Company received for its rale
plans, and the echoes of those financial arrangements continue to explain the type of
support presently relied upon by Duke Energy Ohio.

Probably the most inventive (and also the most procedurally obtuse) argument
posed against the OCC’s position that the 2004 Stipulation remains impertant was raised
by DERS/Cinergy Corp. The Duke Energy Ohio affiliates state that the OCC previously
argued before the Commission that the PUCO rejected the 2004 Stipulation, and that the
OCC is therefore “judicially estopped from asserting otherwise.”” State v. Nuunez, 2007
Ohio 1054. cited by DERS/Cinergy Corp. as authority for the proposition of law, states
that such an inconsistent position must have “succeeded in persuading a court to aceept
that party’s earlicr position” icading to “the perception that either the first or second court
was misled” so that the argument presents “an unfair advantage” to the arguing party.™
First, contrary to the DERS/Cinergy Cortp. argument, the OCC was unsuecessfil in its
argument before the PUCO regarding the status and persuasiveness of the 2004
Stipulation. Second, there ¢an be no misleading a “second court™ because the OCC’s
arguments were and are before the same Commuission. Finatly, and most importantly, the

OCC’s current position recognizes the Supreme Court of Ohio’s decision, and it is

* DERS/Cinergy Corp. Briefat 17.

* State v. Nuunez, 2007-Ohio-1054 at [7.
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inconceivable that heeding the Court’s decisjon in the case that directed the remand could
constitute “an unfair advantage ™"’

The Supreme Court of Ohio determined that the support by the signatories parties
for the Company’s proposals remains relevant. The testimony of OCC Witness Hixon
demonstrated in great detaii bow the side deals that accompanied the 2004 Stipulation
(i.. the “Pre-PUCO Order Agreements™) were each transformed from one deal to
another. The Pre-PUCO Order Agrecments were converted mto a second ;ound of
agreements (“Pre-Rehearing Agreements™) in order to provide Customer Parties with
sinnlar bencﬁts in return for support for Duke Energy Ohio's proposals in its Application
for Rehearing.* Once the PUCO reached a decision in the Post-MDP Service Case that
was acceptable to Duke Energy Obhio, the Pre-Rehearing Agrecements were reworked into
the option agreements™ that provided similar benefits to Customer Parties for their
support for Duke Energy Ohio’s proposals, but at less risk to the affiliated companies.™

The transformation of one sct of agreements into another has scen the number of
- side deals multiply, many of which remain in effect today and continue to determine the

lines of debate in these cases. The history of the side deals exists in evidence in the form

" 1d. DERS/Cinergy Corp. also rely upon Fish v. Board of Commissioners (1968), 13 Ohio St. 24 99, 102,
That case discusses two scparate judicial proceedings, one in which the Board made an election in 1957
and a later praceeding decided by the Court it 1968, Fisk is inapplicable to the casc before the
Commission since the proceedings in 2004 and 2007 constihnte a single judicial proceeding based upon a
single record.

2 OCC Remand Ex. 2(A) at 31-32 (Hixon).

# ments did not develop intc option agreements. Far these Customer Parties,
the Pre-Reheariug Agreements rermined and benefits flowed to the Customer Parties under these
agreements. OCC Remand Ex, 2{A) a1 48-49 (Hixon).

* [d. at 53 {Hixon).
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of communications between parties to the 2004 Stipulation,” financial documents,“ and
transcripts for the depositions of employees of the Duke-affiliated companies as well as a
deposition of a Customer Party representative.®’

b. The 2004 Stipulation remains relevant and has had
lasting effects.

The Commission should render its decision based upon the full record and with
open eyes in these cases. The Company and its supporters ask the Commission to make
its decision by accepting a hypothetical litigation situation that they pose for 2004, Duke
Energy Ohio states that “ihe record shows that the vast majority of contracts were signed
after the close of the evidentiary record and, therefore, could not have affected the
Commission’s consideration of the case of the Party’s positions with respect to the
liligation of the MBSSO Stipulation.”®® The record also reveals that the negotiations with
the OHA regarding the “OHA CG&E Settlemnent Agreement Terms” were conducted
much earlier,™ and well before the period when Duke Energy Ohio claims it concluded

its negotiations with parties in the open.® The Commission relied upon that stipulation

% £d,, BEH Attachment 7 (“CHA CG&E Settlement Terms™) and BEH Atiachment 13 (“*OHA Support of
CG&E™).

% Reimbursements were made to Customer Parties as shown in OCC Remand Ex. 2(A), BEH Attachments
14 and 19. DERS financial statements show the magunitude of payments 10 Customer Parties. 1d., BEH
Auachment 22. The Cinergy-affiliated companies considered reimbursements under the agrecments as
“RSP Rejated.” OCC Initial Brief at 63 and OCC Remnand Ex. 2(A}, BEH Aftachment 23.

*” OCC Remand Exs, 7 (George), 8 (Ziolkowsks), and 9 (Ficke), as well as OMG Remand Ex. 4
(Whstlock).

% Company Brief at 26.

* OCC Remand Ex. 2(A), BEH Attachment 7 (¢specially the e-mail dated May 6, 2004 that essentially
finalized the agreement dated May 19, 2004 (id., BEH Attachmemt 2)).

® Company Brief at 10 {*full day of negotiation” on May 19, 2004). The Company’s accounll of the
negotialions is entirely withom sapport in the record.
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(i.e. the 2004 Stipulation), both in its Order and in its evaluation of the modifications first
proposed by the Company in its Application for Rehearing, and its support by a number
of the Customer Parties.

The Commission was falsely led to believe that many customers simply agreed to
the proposed standard service charges (proposed in the Stipulation and in the Company’s
Application for Rehearing) when these customers had no intention of facing the full brunt
of the proposed increases in standard service offer rates, The Commission’s knowledge
of the supplemented record — the result of discovery opened by the Commission in the
FPost-Remand Cuse -- should result in a different decision.

Like the hypotheticai litigation situation offered by the Company and its
supporters, the OCC could spin its own tale regarding the Post-MDP Service Cases in
2004 under circumstances where the OCC was provided with only the side agreement
with the City of Cincinnati in response to the OCC’s discovery requests. Such a résponse
would not have exptained the crumbling opposition to the Company's proposals in the
spring of 2004. The right to ample discovery, pursuant to R.C. 4903.082, shouid have
entitled the OCC to seck additional explanation for the changed behavior of the Customer
Parties. This line of inquiry regarding how matters might have transpired in 2004, like
that argued iay Duke Energy Ohio, 1s not worthwhile. Consumers’ Counsel 2006 does not
require or recommend that the Commission ignore the supplemented record (including
the record of events that transpired while these cases were pending before the Court).

The opposite should be expected: the Court is likely to be disappointed if the substantial

evidence gained as the result of the Post-Remand Case is swept aside in favor of a
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decision that was reached in 2004 without the information that is presently available to
the Commussion.
c. The argument that the affiliates acted separsately fails.

The cumulative evidence presented during the Post-MDP Remand Case shows
that the Duke-affiliated companies acted together to settle the Post-MDP Service Case.
One feature of the mixed business of the Duke-affiliated companies is the commonality
of persons, partially revealed abave, who worked on agreements for Duke Energy Ohio’s
affiliates and who were also integrally involved in settlement of the Post-MDP Service
Cuase. Duke Energy Ohio states that its trial counsel, Paul A. Colbert, “inadvertently
misstate{ed] the company he was representing” when he executed contracts for the
affiliated companies as “Senior Counsel” for the “Tﬁe Cincinnati Gas & Electric
Company” located at “155 East Broad Street, Columbus, Ohio 43215."' “Inadvertence”
means “[hjeedlessness; lack of attention; want of care; carelessness; failure of a person to
pay careful and prudent attention to the progressrof a negotiation . . . by which his rights
may be affected.” The Company apparently is more willing to admit the implausible --
that Mr. Colbert “failfed] . . . to pay careful attention to the progress of a negotiation” ten

times during a period covering May through November 2004 while remaining at the

*! Company Brief at 35.
“ Black’s Law Dictionary (Fifth Edition) at 387 (West Publishing Co. 1983).
“ The ten contracts involve the hospitals (OCC Remand Ex. 2{A), BEH Antachments 2 and 8); OEG

membert {id. Attachoeats 3 and 9), [EU Olio (id,, Attachments 4 and 10); #EgRHid., Auachments 5 and
EOREg (id.. Attachments 6 and 12). The contracts that involved the hospitals, OEG memb:
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helm of the Company’s cases — rather than admit that the dealings of Duke Energy Chio
and its affiliates are inextricably linked.

Other links between persons who negotiated for Duke Energy Ohio and its
affiliated companies were revealed in the evidence. James Gainer, an attorney for Duke
Energy Ohio in the Post-MDP Service Case, is listed to receive notices for the Duke-
affiliated companies in the ten agreements executed by Mr. Colbert.” Mr. Gainer is also
identified in correspondence with the Ohio Hospital Association (“OHA™) as negotiating
an “OHA CG&E Settlement Terms” for CG&E that attached an agreement with DERS.*
The e-mail correspondence was copied to Paul Colbert and Gregory Ficke, president of
CG&E. Duke Energy Ohio states that “no actual CG&E empioyee was involved” in the
negotiation of the affiliate contracts,® but Mr. Ficke stated that he and other professional
staff werc all Shared Services c:mpl«:yces.mr Incredibly (in contradictory fashion), Duke
Energy Ohio begins a paragraph by stating that Mr. Ficke “responded that he was

involved [in the negotiation of affiliate contracts]” and ends that same paragraph by

* Sce, e.g., Company Memorandum Contra IEU Motion to Dismiss (March 18, 2003). Mr. Gainer was
apparently itvolved in the negotiations. See, e.p,, OCC Remand E%&l. «Fhe reference 10
“Cinergy” at the point that identifies Mr. Gainer in the agreements is apparently a genmc name since the
named Cinergy affiliate in the Pre-PUCO Order Agreements that involves IEU an i inergy
Corp. while the named affiliate in agreenents with the hospitals, OEG, ofi Cinergy Retail
Services. o

% OCC Initial Brief at 42, citing OCC Remand Ex. 2(A) at 29 and BEH Artachment 7 (Hixon).

* Cormpany Brief al 26,

% See OCC Initial Brief at 39 and OCC Remand Ex. 9 at 10-1 {, 36 (Ficke).
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stating that he was only “involve[d] in [a] capacity . . . as Vice President of Cinergy
Corp.”

The provisions regarding Duke Energy Ohio’s regulated business that are
contained within various agreements between Duke Energy Ohio’s affiliates and
Customer Parties also demonstrate the mingling these businesses. An example is
provided by a provision within the DERS agreement with the hospitals that would
prohibit the “amend[ment of] the rates charged by The Cincinnati Gas & Electric for duat
feeds for load existing prior to December 31, 2004 until at least December 31, 2008,
OCC Witness Hixon did not agree, as Duke Energy Ohio states, that “other terms she
describes as obligating and requiring action by DE-Chio could be resolved econcmically
among the parties to the contract.”'®® At the portion of the transcript cited by Duke
Energy Ohic, Ms. Hixon states that provisions in the affiliate agreements would “seem to
require action or no action by CG&E, {and) I’m not aware as 1o how what [Duke Energy
Ohio counsel] described could be done.” "

Duke Energy Ohio curiously states that the “existence of these terms [that involve

Duke Energy Ohio’s distribution tariffs] in the DERS contracts can be explained by the

" Company Brief at 25-26. The Company asserts that Company Witness Steffen “testified that DE-Ohio’s
only involvement with DERS was that DERS paid DE-Chio to amend its billing systems and that DE-Ohio
perfoermed consolidated billing functions as it does for any . . . CRES provider.” Company Brief at 4-5.
That statement iy not true, as is evident from Ms. Hixon’s testimony (including its documentation) and the
deposition transcripts entered into ¢vidence. The statement that this is the *only involvement” is also not
contained in Mr. Steffen’s testimony. See Company Remand Ex, 3 at 32-38 (Steffen).

# QCC Remand Ex. 2(A) at 27, citing BEH Attachment 2, 16.

'® Compeany Briefat 5.

04 e Vol 111 at 59 {(2007) (Hixen). Also, Ms. Hixon did not agree “that the common contract terms

involving DE-Ohio that she references {were] reasonable.”” Company 13rief at 5, citing Tr. Vol. 111 at 32
(2007). :
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simple fact that DE-Chio had already fited a distribution basc rate case prior to the
effective dates of these contracts.™'* The cxistence of a pre-filing notice regarding a
distribution rate case in May 2004 may help to explain the timing of customer concems
regarding Duke Energy Ohio’s distribution rates and terms of service. Such a notice does
not explain, however, the role that such terms play if the subject matter of the agreements
was truly generation service. The DERS agreements were settlements related to the
Post-MDP Service Case.

Duke Energy Ohto provides othe;' explanations for the DERS contracts that are
incompatible with the facts. Duke Energy Ohio states that, “[ajctually, a review of the
contracts [prior to the option agreements] reveals there is no reimbursement at all, simply
the calculation of the market prices the customer is to pay DERS determined by
subtracting an amount from DE-Ohio’s MBSSO price.”'® To the contrary, some of the
agreements referred to by Ms. Hixon in her testimony (reterred to by Duke Energy Ohio
in the quote) involved Cinergy Corp. which was never a CRES provider.'"™ A review of
the contracts referred to by Duke Energy Ohio, even those that involved DERS, also
reveals reimbursements under circumstances where DERS would supply no service and
even when a CRES provider not affiliated with Duke Energy Ohio provided the
generation service.

As an example of reimbursements without a supply relationship, Duke Energy

Ohio and OEG filed the 2004 Stipulation on May 19, 2004 that provided for a non-

"™ Company Brief at 14, citing in r¢ DE-Ohio Distribution Rale Case, Case No. 04-680-EL-AIR (May 7,
2004).

' Company Brief at 11.

™ See, e.g., OCC Remand Ex. 2(A), BEH Attachments 5 and 1).
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bypassable annually adjusted component of a provider of last resort charge.' May 19,
2004 is also the stated effective date for a DERS agreement with the OEG member
companies that provides (in part) that DERS will “reimburse each {OEG] Customer one-
half of the annually adjusted component of the Provider of Last Resort charges (such
charges do not include the Rates Stabilization Charge component . . .) thereafer paid to
The Cincinnati Gas & Electric Company through December 31, 2008” if the OEG
customer “switch[es] 1o a competitive retail electric service provider.”'% This provision
in the OEG agreement did not require any service from DERS in order for reimbursement
to occur. Many and different provisions can be found in the earlier DERS and Cinergy
Corp. agreements that also provided for reimbursements that did not require DERS
service.'”

James Ziolkowski’s place in these cases is minimized in the Company’s Brief
because he frankly informed other Shared Service employees, in an e-mail internal to
Shared Service employees, about the events of these cases and the impact that the events
had on their work. The Company characterizes Mr. Ziolkowski as “a Duke Energy
Shared Service employee in the Rate Department responsible for calculating the option

payments as the billing function paid for by DERS.!® Mr. Ziolkowski's knowledge

regarding the events of these cases, however, runs much deeper.

1% Joint Ex. 1 al4-5, 3 (2004 Stipulation).

'% OCC Remand Ex. 2(A), BEH Attachment 3 at 3, JL.b.

17 See, .2, OCC Remand Ex. 2(A), BEH Attachment 4 at 2-3, §1; BEH Attachment 5 at 1-2, )-2; BEH
Attachment 6 at 3-4, f1§1-3; BEH Avachment 9 at 2.3, §]2; BEH Attachment 10 a1 2.3, {]1; BEH
Attachment !1 at 2, 12; BEH Attachment 12 at 3-4, f{[1-3.

1% Campany Brief at 38.
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Mr. Ziolkowski's knowledge has been featured twice in these proceedings. He
first appeared as part of CG&E’s litigation team and presented testimony in the Post-
MDP Service Case.'® His knowledge was also shared in the form of an e-maj) that was
attached to the testimony of OCC Witness Hixon and was featured at his deposition that
is also part of the record.''®

The history of Mr. Ziolkowski’s e-mail traces back to an inquiry from Jon Gomez
(Budgeting and Forecasting) on May 11, 2006. Mr. Gomez wanted to kniow whether $22
million in “CRES payments™ per year was the correct amount through the end of 2008,
and wanted to understand the “concept behind the CRES payments.'"! Mr. Don Wathen,
Duke Energy Ohio’s Director of Revenue Requirements in Rates and also a Company
Witness in these cases,''Z asked Mr. Ziolkowski to respond te the question because
“fy]ou and Tim [Duff] are the ones I’m aware of who know this stuff.*'"* Mr. Duff
assisted James Gainer,''* who is elsewhere mentioned in this Reply Brief, and assisted in

preparing exhibits to the option agreements.' '$ Mr. Ziolkowski’s e-mail text is very

% See Comipany Ex. 5 (Ziolkowski).

1" OCC Remand Ex. 2(A), BEH Attachment 21 (e-mail} and OCC Remand Ex. 8 (Ziolkowski transcript).
1" 1d. at Bate stamp 647.

2 Company Remand Rider Exs, 3.5, Mr. Wathen testified that he is “responsible for the preparation of
financial and accounting data used in wholesale and retail rate filings for Buke Energy Ohio (DE Ohio) and
Duke Energy Kentucky (DE-Kentucky, including petitions for changes in fuel and gay cost adjustment
factors, and varjous other recovery mechanisms.” Contpany Remand Rider Ex 3 at 2,

'3 OCC Remand Ex. 2(A), BEH Anachment 21 at Bate stanup 646. Mr. Ziolkowski took over some
functions related to option agree ments when Mr. Timi Duff nioved to Charlotte in 2006, a transfer to Mr.
Ziolkowsk] “because these option payments are calculated based on various MBSSO components, and [he

was) very familiar with [Duke Eiergy Ohio’s] retail rates including all of the MBSSO components of those
rates.” OCC Remnand Ex. § at 44 (Ziolkowski).

" OCC Remand Ex. 9 at 41 (Ficke).

I8 OMG Remand Ex. 4 at 67 (Whitlock).
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descriptive of the course of the Post-MDP Service Case, demonstrates considerable
knowledge of Ohio’s regulatory environment, and is consistent regarding the activities of
Duke Energy Ohio and its affiliated companies with other information contained in the
record. Mr. Ziolkowski’s e-mail presents a frank and unrehearsed statement regarding
corporate dealings that strongly contrasts with the fiction that DERS’ is a CRES whose
 activities are not governed by its ties to the Company and other Duke affiliates.''®

Mr. Ziolkowski's e-mail provides important statements against the Company's
interests that is not likely to ever become available with such ftankness from the |
Comﬁany's officers (e.g. former CG&E president Ficke) or its attorneys (e.g. Messrs.

Colbert and Gainer).'"”

"'® This fiction is refuted by the testimony of OCC Witness Hixon and transcripts that are part of the record
of these cases. Sec OCC Remand Exs. 2(A), 7-9 and OMG Remand Ex. 4 (Whitlock). For instance, the
Duke-affiliated companies would have the Conmission beliave that the president of DERS, Charles
Whitlock, can serve as both a key figure in DERS' competitive activities (see, e.g., OMG Remand Ex. 4 at
38) as well as a key figure in purchases by Duke Energy Ohio.covered by the FPP and the SRT, OMG
Remand Ex. 4 at 39-40. This fiction was further refuted during these proceedings by the unwaiverng
support previded by DERS to Duke Energy Ohio’s positions in these cases, 2 position under which DERS
records no revepues and over $20 million in Josses each year. OCC Remand Ex. Z{A), Attachunents 21 and

22,

"' The Contpany would apparently like 10 elimimate the evidence presented by the OCC in favor of
carefully crafied and manicured statements from a Duke Energy Ohio “manager or comporate officer.”
Company Briefat 37, The statements of former CG&E president Ficke are part of the record, and the
Conipany’s Brief repeats Mr. Ficke's statement that he was involved in the DERS contracts. Company
Brief at 25. Duke Energy Ohio makes the misleading argument that “no aciual CG&E employee was
invalved” (id. at 26), knowing that only Shared Services emplayecs such as Mr. Ficke were involved and
that all mamagers and officers of the Duke-affiliated compaunies are Shared Services employees. OCC
Initial Brief at 39. All forms of evidence against the Company’s interest appear to be objectionable to
Duke Energy Ohio.
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i The Company’s approach to post-MDP service is
discriminatory and has dealt the development of
competitive markets a serions blow.

The development of the competitive market is one of the Commission’s three
goals that it uses in the evaluation of post-MDP rate plans.''® A means by which the
Commission has addressed market development has been to change utility proposals
regarding the bypassability of proposed charges.'"® The record shows that market
development has suffered greatly since the Company placed the proposal contained in its
Application for Rehearing into its tariffs,

OEG comments that, “[a]s a general mattcr, OEG agrees that all generation-
related charges should be bypassable™ but “disagree[s] with OCC on the importance of
developing a competitive market.”'?! OEG therefors rejects one of the Commission’s
guiding goals that are considered in the evaluation of rate plans (i.e. market
development). No doubt the OEG’s position is guided by the knowledge that its
members have been able to bypass at least a portion of the IMF by means of side
agreements with the Duke-affiliated companies.’? This helps to explain the loss of

market share by CRES providers in the two and a half years since the Commission

approved Duke Energy Ohio's standard service offer.

'™ See, e.g., Order at 15 {September 29, 2004). The Supreme Court of Ohio recently stated that it has
“recognized the commission’s duty and authority 1o enforce the comperition-encouraging statutory scheme
of 5.B. 3...." Consumers' Coansel 2006 at 144,

! Cee, e.g., Order, Concurring Opinion of Chairman Alan R. Schriber at 2 (September 29, 2004).

13 OCC Initial Brief at 59.

11 OEG Brief at 8.

122 o Ex. (A), BEH Artnchment 17 at Bage s

11 (CRS payment '-
W_a;
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The Commission should make its findings in these cases with an understanding
that the side agreements related to the Post-MDFP Service Case have had a devastating
effect on market development. As stated by OCC Wilness Hixon:

The side agreements were designed to retain generation business
for the Company and to encourage the return of customers to the
Company. * * * [T]he DE-Ohio affiliated companies used the side
agreements to discriminate among customers and erect barriers to
entry in the genemtion market for non-DEQ[hio-jaffiliated CRES
providers. '
As has been shown, the side agreements arc inextricably linked to the operations of the
Company. The PUCO Staff”s reaction to this situation — that aggrieved persons should

"3 _ is disappointing,

“file a complaint and air their concerns in the proper forum
Market development depends upon more than adjustment of the ability of shoppers to
avoid generation charges, but also on enforcement of the Commission's rules rglated o
corporate separation.!”” The evidence has been placed before the Cornmissionr 1;1 these
cases, and custonters should not be asked to wait for the results of a complaint case when
development of the competitive market is presently at issue.

Reasonable tariffs should be approved in these cases, and all customers should be
subject to their provisions without discrimination. The totai effect of the post-MDP
generation pricing by the Company is discriminatory in favor of the Customer Parties.

R.C. 4905.35 is among a group of anti-discrimination statutes that reflect Ohio policy,'*®

and states:

I8 OCC Remand Ex. 2{A) at 61-62 (Hixon).
12 Staff Brief at 16.
133 See OCC Initial Brief at 63-65.

18 See R.C. 4905.32 to 4905.35.
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No public utility shall make or give any undue or unreasonable
preference or advantage to any person, firm, cotporation, or
locality, or subject any person, firm, corporation, or locality to any
unduc or unreasonable prejudice or disadvantage.
- Furthcrmore, R.C. 4928.14(A) states:

After its market development period, an electric distribution utility

in this state shall provide consumers, on a comparable and

nondiscriminatory basis within its certified territory, & market-

based standard service offer of all competitive retail electric

services necessary to maintain essential electric service to

consutners, '’
The latter statute forms the backbone of what Duke Energy Ohio refers to as its “provider
of last resornt” obligation, but it also requires that the Company provide its services free of
discriminatory treatment of its customers.

The Company's treatinent of its customers is highly discriminatory. Duke Energy

Ohio defends the activities that resulted in side deals with Customer Parties by stating
that **[a]ny customer is free 1o call DERS and seek service just as they may seek service
from any other CRES pravider.!® A defense against evidence of discrimination cannot
be as simpie as having the use of a telephone. Only Customer Pariies who originally
oppased the Company’s post-MDP rate proposals received discounts on their electric
service, leaving other customers with higher standard service offer rates, DERS has only

executed “option agreements” with Customer Parties,!?® and tl'-.n‘

agreements were cach unique.’”® The substantial discounting of standard service offer

T Emphasis added.
Y Company Brief at 41.
1* OCC Remand Ex. 8 at 25 (Ziolkowski); Tr. Vol. HI at 48-50 (Hixon).

¥ OCC Renand Ex. 9 at 77 (regarding id. at 88 (teg:lrdin'icke).
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rates should be available to the other customers of the Company, including residential

cusiolmers. i3

4. The Company’s approach to post-MDP service has
raised additional problems that should be addressed,

Some of the Option Agreements provide for illcgal reimbursement of a regulatory
transition charge (“RTC™)."** QEG states that the Commission is powerless to prohibit
the reimbursement of RTC charges due to the provisions contained within “ORC
§4928.37(4) {sic §4928.37(A)(4)} which specifically allows for the payment of all or
part of the RTC charges by third parties on behalf of a customer.’ 33 The payﬂiém of
RTC by all customers is a requivement of R.C. 4928.37, whereby th.c “transition charge
shall not be discounted by any party.”"** OEG fails to read the remainder of R.C.
4928.37(A)(4), which states that the pavment of RTC charges by third parties may “not
contravene sections 4905.33 to 4905.35 of the Revise Code or this chapter.” These
statutory provisions prohibit discrimination, and have been violated as stated above. The
reimbursement scheme provided for in the sidc agreements is illegal.

The Commission did not previously receive the information presented by the
OCC in this Post-MDP Remand Case, partly because of the negotiating process in the

Post-MDP Service Case during which parties involved in side deals did not disclosc their

! The OCC does not endorse the form of the discoussts provided by the Duke-affiliated companies. ‘The
RTC is non-bypassabie by statute, and an Insufficient Return Notice Fee concained in the Company’s tariffs
may not be waived. In re Coniplaint of Suburban Fuel Gas Aguinst Columbia Gus, PUCO Case No. 86-
L7d7-GA-CSS, Order at 23 (August 4, 19K7).

2 gee, ¢.8.. OCC Remand Ex. 2(A). BEH Attachment 17 af Bate stanyp 4888
¥ OEG Brief at 8.

“TR.C. 4928.37(AN3). During cross exarmmation, counsel for Kroger suggested that “R.C. 4928.37(4)"
was applicable. Tr. Vol Il at 135, Couusel probably intended 1o refer to R.C. 5028.3?(!\)(4),
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deals to the OCC. The OCC raiscd this matter in its Initial Brief, noting the concerns of
the Ohio Supreme Court in Time Warner AxS v. Pub. Uul. Comm. (1996), 75 Ohio St.3d
229,234, 661 N.E.2d 1097.

Time Warner states that the Court does not prohibit caucuses between parties
during the course of negotiations. However, a rush to adopt a partial settlement without
addressing core concerns of a customer class in a case (i.e. the situation addressed in
Time Warner) is against public policy and will be scrutinized by the Court. The
Customer Parties should have alerted the OCC regarding their proposed course of
settlement in 2004, and should have provided their side agreements to the OCC without
the need for the extensive discovery activities that were required before the OCC could
present its case in 2007.

Duke Energy Ohio does not directly address the Time Warner concerns, but
accuses the OCC of conducting discﬁssions in these cases without involving the
Company.'** The Company does not mention that the QCC, unlike the Company, holds
no purse strings to bestow benefits upon parties to reach a settlement or arrange litigation
support. Any preliminary discussions involving the OCC and another consumer party
would ultimately need to lead back to the Company, whereas the Company obviously
could (and did) conclude a settlement agrecment and arrange for litigation support in side
deals involving other parties without ever including the OCC.

In the merger-rclated appeal that the Company references,*® the OCC negotiated

with the real party in interest in the appeal, the Company, and thereby settled a case

e ompany Briefat 43.

1 1d. at 42-43.
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pending at the Supreme Court of Ohio where there was no need to file the seftlement at
the PUCO. That settlernent was in the public domain, as stated in an OCC filing at the
Court to dismiss the case (and as the Company itse}f admits in its Brief).'”’” Finally, the
Company's somewhat irontc accusation that it “paid $750,000 to OCC and the Ohio
Department of Development” in a 1999 case does not accurately portray the document
referenced by the Company.'*® What is stated in the document referenced by the
Company is that “CG&E will contribute $500,000 to a customer education campaign
concerning customer choice jointly managed and designed by CG&E and 0CC.”" The
docurnent does not state that any amounts were to be paid to the GCC;'*® Duke's

mischaracterization of the facts shonld not be condoned.

V. CONCLUSION

The Commission should re-evaluate this case given the overwhelming evidence
demonstrating that signatorics to the 2004 Stipulation -- who later became the supporters
of the Company's proposals as stated in Duke Energy Ohio’s Application for Rechearing
-- were given inducements to settle that lessened or eliminated the impact of new charges

on these parties. Customer support for the Company’s proposals is weak.

P71d. at 43. Far from trying to conceal the existence of the settlement, as Duke Encrgy Ohio did in the
Posr-MDP Service Case, the OCC issued a press release on May 5, 2006, informing the public of its
settlement on behalf of residential consumers regarding the appeal of the order approving the Duke Energy
merger with Cinergy. Company Brief at 42-43. It hag been the policy of the current Consumers’ Counsel
that any settlement reached with a public utitity be made available 1o the public. In this regard, the
settlement document referenced by the Company regarding DP&L imvolved a 1999 case, and the docinment
was made public by the OCC in a more recent case before the PUCO. Indeed, the OCC's placement of the
document in the public domain is presumably what enabled Duke to reference it in its brief.

% Id, at 42, citing Company Remand Ex. 20.
" Company Remand Ex. 20.

149 Id.
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The OCC developed an extensive record that exposes the weak foundation upon
which Duke Energy Ohio's standard service offer rates rest. The Commission should
carefuily consider the supplemented record and modify the standard service offer rates
that are stated in the Company’s tariffs. The Commission should base Duke Energy
Ohio's standard service offer vates for the period ending December 31, 2008 on verifiable
costs. Revenues from shared resources should be used to arrive at net costs for standard
service offer rates, and rate components such as the IMF that have no cost basis should be
eliminated.

The Commission’s intent to foster competition has been seriously undermined by
the side agreements. The side dealings that helped the Company settie the Post-MDP
Service Case must cease in order to promote reasonable rates for all customers and to
encourage competition. The Commission should also encourage the development of the
competitive market for generation service by making all standard service offer rates
bypassable.

Finally, the Commission should direct its Staff to investigatc the interrelationships
between the Company and its affiliates, including any Company abuses of its corporate
separation requirements. These interrelationships -- including the means by which DERS
is able to run ever increasing losses as the result of payments to large customers without
performing any supply function -- should be fully reviewed and audited."' The source of
funds for over $20 million per year in payments should be carefully examined in the
review and audit to determine the extent to which customers who did not receive

payments were hanned. The Commission should ascertain whether the discounts paid to

¥ 00C Remand Ex. 2{A) at 73-74 (“review or audit” by “Staff (or an auditor hired by the Staff at DE-
Ohio’s expense)™) (Hixon).
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selected customers were financed on the backs of hard-working residential consumers to
ensure that these consumers were not being required to subsidize the side deals. Duke
Energy Ohio should be required to show cause why it is not in violation of corporate

scparation requirements regarding affiliate interactions.

Respectfully submitted,

Janine L. Migden-Ostrander
Consumers’ Counsel

7 A

Jeffrey £¥Sméll, Trial Attorney
Ann M. Hotz

Larry S. Saner

Assistant Consumers’ Counscl

Office of The Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohioc 43215-3485

Telephone:  614-466-8574

Fax: 614-466-9475
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INTRODUCTION.
On June 22, 1999, the 123 Ohio General Assembly passed

Amended Substitute Senate Bill No. 3 (SB 3). SB 3 reflected the General
Assembly’s plan to restructure retail electric service and its
consequences are still felt today. In an effort to mitigate potential rate
shock and balance the interests of all stakeholders, the Public Utilities
Commission of Ohio (Commission) requested that Duke Energy Ohio
(DE-Ohio} file a rate stabilization plan (RSP) market based standard
service offer (MBSSO) to provide (1) rate certainty for consumers; (2)
financial stability for the utility; and (3) the further development of

competitive retail electric service markets.! In approving a market price

In re DE-Ghio MBSS0, Case No. 03-93-EI-ATA, ef o/, (Entry ot 3, 5) (December 9, 2003).
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for DE-Ohio in November 2b04, this Comrmission successfully achieved a
fair balance of these opposing interests. As stakeholders continue to
deal with these matters, this Commission must not lose sight of its goals.

Many Parties to these proceedings, and in particular the Ohio
Consumers’ Counsel (OCC), Ohio Partners for Affordable Energy (OPAE]},
and the Ohio Marketers’ Group {OMG), are attempting to divert the
Commission’s attention from its goals. The positions taken by these
parties are unsupportable because they ignore Ohio law, fail to consider
the facts and evidence of record in these proceedings, are based in large
part, upon mere inference and innuendo, and reflect a complete lack of
understanding of the risks faced by utilities in the competitive retail
electric market. If these special interest groups are successful in their
crusade to impose their own regulatory scheme, it would seriously
undermine the competitive retail electric market in Ohio and result in
adverse impacts for all stakeholders. This is particularly true with
respect to the positions advocated by the OCC. DE-Ohio submits that
such a result is not intended by either the Legislature, or this
Commission.

Sorting fact from fiction in the various initial briefs submitted in

these proceedings, the following is indisputable:
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In its November 23, 2004, Entry on Rehearing, this
Commission approved a market price for DE-Ohio to
charge consumeré, namely DE-Ohio’s MBSS0;2
DE-Ohio has a market price which has been
unequivacally affirmed by the Ohio Supreme Court;?
DE-Ohic’s implemented MBSSO is in the form of an
RSP, expressly designed to further the Commission’s
three goals, as discussed above; |
DE-Ohio’s implemented MBSSO market price was
within the range of market prices supported in the
record evidence in Case No, 03-93-EL-ATA et al.,, at the
hearing ending June 1, 2004;4

DE-Ohio’s MBSSO price ordered by the Commission in
its November 2004, Entry on Rehearing, was lower than
the RSP MBSSO price first proposed by the Company on
January 26, 2004, and lower than the RSP MBSSQ price
supported by the Company’s direct testimony submitted

in April 2004;5

1

2004).
3

In re DE-Ohio MBSSQ, Case No. 03-93-EI-ATA, ef al. (Entry on Rehearing) (November 23,

Ohio Consumers' Counsel v. Pub. Util. Comm’'n, 111 Ohic St. 3d 300, 310, 856 N.E.2d 213,

(2006); “We hold that the commission's finding that CG & E's standard service offer was market based is
fuppor:ed by sufficient probative evidence.” ld Emphasis Added,

In re DE-Okic’s MBSSQ, Case No. 03-93-EL-ATA, et al. (Ros¢ Second Supplemental Testimony

at 6-11) (February 28, 2007).
3 71
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6. The Commission-approved MBSSO pricing structure
results in a market price that falls between the price
agreed to by the Parties to the May 19, 2004, Stipulation
and the price set forth in the Commission’s September
29, 2004, Opinion and Order (Opinion and Order); and

7. The Commission’s Opinion and Order did not approve
the Stipulation agreed to by the signatory Parties, and
thus there was no approved Stipulation in these
proceedings.6

As discussed further below, this Commission should remain

focused on its three goals, find that the misguided allegations raised by
the opposing intervenors lack credibility, and recognize and affirm the
merit and evidentiary support for DE-Ohio’s MBSSO as established in
the Commission’s November 23, 2004, Entry on Rehearing.

LAW AND ARGUMENT:

L The Commission should maintain the course established by its
November 23, 2004, Entry on Rehearing.

The Commission has successfully navigated a course that allows
consumers to maintain relatively low and stable market prices while
prices skyrocket in states that have implemented retail prices based

upon wholesale bid processes. At the same time, the Commission’s

° See e.g. In re DE-Ohio MBSS0O, Case Mo. 03-93-El-ATA, et al, (OCC*s Memorandum Contra
CG&E's Application for Rehearing at fin 3.)(November 8, 2004); “CG&E's nomenclature regarding
“reinstating” the Stipulation is misplaced,..., The Commission never adopted the Stipulation, so there is
nothing to reinstate,” See also, In re DE-Ohio MBSSO, Case No, 03-93-BI-ATA, et al. (Staff’s Remand
Merit Brief at 15) (April 16, 2007), *No party ever recommended the final outcome in the case. No one
agreed. There was no Stipulation.”
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approach maintained the financial health of utilities while permitting
competitive retail electric service (CRES) providers an opportunity to
maintain a market position. This accomplishment is substantial given
the inherent conflict in the goals of stable consumer prices, financial
stability for utilities, and development of the competitive retail electric
service market. DE-Ohio asserts that the Commission should maintain
its course and recognize that the record evidence. overwhelmingly
supports its prior decision establishing DE-Chio’s MBSSO.

A.  The record evidence fully supports DE-Ohio’s MBSSO.

From the outset of this remand proceeding, DE-Ohio has correctly
and consistently demonstrated that the Ohio Supreme Court clearly
delineated the scope of the Commission’s review on remand, With
respect to the MBSSO pricing structure approved by this Commission in
its November 23, 2004, Entry on Rehearing, the Court held that the
Commission must “thoroughly explain its conclusion that the
modifications on rehearing are reasonable and identify the evidence it
considered to support its findings.”” The Commission was to support its
conclusion and was not directed to start alresh,

DE-Ohio, both through its testimony filed in the above-styled
remand proceedings, and in its Initial Merit Brief, demonstrated that the
existing record evidence supported the Commission’s modifications on

rehearing. Accordingly, DE-Ohic will not recite the evidence present in

?
(2006).

Ghio Consumers’ Counsel v, Pub. Util. Comm’n, 111 Chio St. 3d 300, 309, 856 N.E.2d 213, 22§
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the record that supports its MBSSO pricing structure again, but will
simply summarize the points already made on brief, which address each
position asserted by the special interests of the various intervenors.

In its Initial Post-Remand Brief, OCC first argues that DE-Ohio’s
MBSSO is unreasonable.8 OCC alleges that the final MBSSO price is
poorly-defined, duplicétive, and contains what OCC maintains are
“quantitatively uncertain estimates of costs or risks.” OCC’s claims are
wrong. Although the Commission-approved RSP-MBSSO resulted in a
repositioning of the components an:_i a total price lower than was initially
proposed or supported at hearing, the various risk and cost factors
considered and justified by DE-Ohio in establishing an acceptable
market price did not change throughout the duration of the proceeding.

DE-Ohio’s witness Steffen, through his Direct, Supplemental, and
Second Supplemental Testimony filed in these proceedings, and on
cross-examination in the initial proceeding, addressed and supported the
various costs and risks facing DE-Ohio, as well as the price DE-Ohio was

willing to charge as compensation for those factors.19

* In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ¢ al. (OCC’s Remand Merit Brief at 13.)

(April 13, 2007).

? id

10 See In re DE-Ohio’s MBSS0O, Case No. 03-93-EL-ATA, et al. (Steffen’s Testimony
at 3-27} {April 15, 2004); In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al.
(Steffen’s Supplemental Testimany) (May 20, 2004); In re DE-Ohio's MBSSQ, Case Na.
03-93-EL-ATA, et al. (Steffen's Second Supplemental Testimony) {February 28, 2007); In
re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. Tr. V1, at 99, 102 (May 26, 2004).



For example, in Mr, Steffen’s Direct Testimony, filed on April 15,
2004, he fully explained and supported the RSP-MBSSO pricing
structure proposed by the Company in its January 26, 2004, filing, as
well as several modifications made subsequently to enhance the
competitive market.l! The calculations and mathematical support for
these pricing components were attached to Mr. Steffen’s testimony and
are part of the evidentiary record.!2

Additionally, DE-Ohio witness Mr. Rose compared the price-to-
compare component of the MBSSO price to three different market prices:
(1) the price DE-Ohio would have offered pursuant to its January 10,
2003, application; (2) the MBSSO price offered by other Ohio electric
distribution utilities; and (3) the actual prices offered by CRES providers
in the market.!? OCC has only criticized the comparison to DE-Ohio’s
competitive market option price.1* The remainder of Mr. Rose’s market
price comparisons proving DE-Chio's MBSSO is a market price remain
uncontroverted on the record. Mr. Steffen’s Supplemental Testimony
supported several changes made to the Company’s RSP-MBSSO pricing
formula, which were the result of discussions and negotiations with all

Parties, including Staff, OCC, various industrial and commercial

h See in re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ¢r al. (Steffen’s Testimony at 3-27)
{April 15, 2004),

2 id. at JPS-1 - 11.

15 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, (Rose Direct Testimony at 45-47) (April 19,
2004). -

14 In re DE.Ohio’s MBSSO, Case No. 03-93-EL-ATA, (OCC’s Remand Merit Brief at 26-28) (April
13, 2007).
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consumer groups, CRES providers, and residential consumer groups.!s
Significantly, Staff supported the modifications made to the RSP-MBSSO
contained in the Stipulation,!6

Throughout his Direct Testimony and on cross-examination, Mr.
Steffen discussed at length the various costs and risks, including the
commitment of first call generation capacity, DE-Ohio faced in offering a
stabilized market price in a competitive retail electric market over four
years,!? The RSP-MBSSO price in total, not through any particular
underlying component, represented the compensation for those factors.18

The record evidence clearly demonstrated that the implemented
MBSSO0 was set at a market price in 2004.19 The Commission confirmed
this conclusion when it established the final price-to-compare, which
was higher than the initial stipulated price-to-compare.?® The same is
true today. As evidenced by DE-Ohio’s witness Judah Rose in his

Second Supplemental Testimony, DE-Ohio’s implemented MBSSO price

13 In re DE-Chio’s MBSSO, Case No, 03-93-EL-ATA, et al. {Steffen's Supplemental Testimony at
4-11) (May 20, 20043,

s In re DE-Ohio's MBSSO, Case No, 03-93-EL-ATA, et al. (Cahaan Supplemental Testimony at 1-
4) (May 24 2004)

! In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. Tr. V1. at 52-53, 59-60, 94-99, 102,
126-127 (May 26, 2004).

s /d at 54.

1 In re DE-Ohio‘s MBSSO, Case No. 03-93-EL-ATA {Opinion and Order at 24) (September 29,
2004),
w0 In re DE-Ohic’s MBSS0, Case No. 03-93-EL-ATA (Eniry on Rehearing at 14) (November 23,
2004). The final price-to-compare included the addition of emission allowances which were previously in
the POLR component of the MBSSO, resulting in the overall higher price-to-compare.

10
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is still in the range, although much lower, of acceptable and reasonable
market prices.?!

Clearly, the evidence supporting the reasonableness of DE-Ohio’s
MBSSO structure was not only present in the existing evidentiary record
of the initial 03-93-EL-ATA, et al, MBSSO proceedings, but it was
abundant. In the Second Supplemental Testimonies of John P. Steffen
and Judah Rose, DE-Chio thoroughly explained this evidence as well as
evidence showing that if the MBSSO were reset today, the market price
would rise.?? The Commission’s Staff agrees as evidenced by its prefiled
testimony.2® In its Initial Merit Brief, DE-Ohio ftJi'ther demonstrated the
record evidence supporting the reasonableness of its MBSSO and
contrasted it to the dubious positions taken by the OCC and other
special interests.?*# Once again, the Stafl agrees with DE-Ohio’s
assessment,25

Accordingly, this Commission should affirm DE-Ohio’s
implemented MBSSO based upon the wealth of evidentiary support

present in the record of these consolidated cases.

4 In re DE-Ohio’s MBSSO, Case No, 03-93-EL-ATA, et a/. Rose Second Supplemental Testimony
at 11) (February 28, 2007).
See In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, el al. (Steffen’s Second Supplemental

Testlmony) (February 28, 2007); and (Rose Second Supplemental Testimony) (February 28, 2007).

See In re DE-Ohio’s MBSSO, Case No, 03-93-EL-ATA, «f al. (Cahaan’s Testimony at 13) (March
9, 2007).
€ In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, e al. (DE-Ohio's Remand Merit Brief at 14-
23.) (April 13,2007),
# in re DE-Ohio’'s MBSSO, Case No. 03-93-EL-ATA, et af. (Saff’s Remand Merit Brief at 3) (April
13, 2007).

11
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B. Special interests are attempting to support their positions
through a groas distortion of the facts.

The intervening special interests are making much ado about the
various formulaic components that arrive at DE-Ohio’s approved MBSSO
price. Specifically, they assert that the infrastructure maintenance fund
{(IMF) in relation to the system reliability tracker (SRT) and “little g” of the
implemented MBSSO, are an unsupportable fiction that results in double
cost recovery for DE-Ohio. These special interests also incorrectly
assume that the only evidence DE-Ohio presented in the record was in
support of the stipulation. These Parties support their conclusions by
distorting the facts presented in the initial MBSSO proceeding, by
completely ignoring the purpose of the Commission requested RSP-
MBSSO, and by improperly advocating that traditional cost-based
regulated rate-making is still applicable. The specious arguments raised
by the special interests are not only misleading and harmful to
consumers, but are contrary to law. In light of this, DE-Chio believes a
brief historical review is appropriate.

It is all too convenient to forget that the term “RSP” lis simply the
name of a pricing mechanism, ie. fomula, used by the Commission and
DE-Ohio to arrive at the total MBSSQ price which DE-Ohio is willing and
able to accept in the competitive retail electric service market in
exchange for the provision of competitive generation service. As Mr.
Steffen explained numerous times on cross-examination, and in his

Second Supplemental Testimony, the RSP-MBSSO price as proposed,

12
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designed, modified and eventually implemented was a “total package”
price.?8 The approved MBSSO, like the previous RSP-MBSSO formulas
addressed in these proceedings, contained a 100% bypassable price-to-
compare and charges with varying degrees of avoidability comprising
compensation for DE-Ohio’s statutory Provider of Last Resort (POLR)
obligation. Together, the price-to-compare and POLR comprise DE-
Ohio’s total market price for competitive retail electric service.

In his Second Supplemental Testimony, Mr. Steffen discussed the
various MBSSO proposals and the differences in detail.2? It is
indisputable that throughout the duration of these proceedings, each
version of DE-Ohio’s RSP-MBSSO pricing formula included a price-to-
compare and compensation for POLR services,?8  Additionally, the
support used to arrive at a relatively stable and reasonable market price
for consumers that furthered the competitive market, as well as provided
the necessary compensation for DE-Ohio to remain financially healthy,
was consistent throughout these proceedings.2??  This evidence was
presented in the Company's January 26, 2004, RSP MBSSO application,
as well as through the direct testimony of company witnesses John P.
Steffen, Judah Rose, John C. Procario, James Rogers, James Ziolkowski,

William Greene and Richard G. Stevie, filed in the proceedings on or

% In re DE-Chia’s MBSSO, Case No. 03-93-EL-ATA, ef of. Tr. VL at 99, 102 (May 26, 2004).

@ In re DE-Ohia's MBSSO, Case No. 03-93-EL-ATA, e al. (Steffen’s Second Supplemental
Testimony at 7-18) (February 28, 2007).

" In re DE-Chio's MBSSQ, Case No. 03-93-EL-ATA ef al. (Steffen’s Direct Testimony at 4) (April
15, 2004).

# Id at JPS 1-11,
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about April 15, 2004, before the Stipulation was even formulated and
submitted into the record.30

In the approved MBSSO, there were changes to underlying terms of
some components, but not the overarching formula (Total MBSSO =
price-to-compare + POLR charges), ultimately used to arrive at the total
market price. The net result of those changes in the approved MBSSO
was; 1) an overall lower total price for consumers; 2) increased
avoidability of certain components; 3) an enhanced competitive market
through an increased price-to-compare; and 4) the restructuring of
certain components of the total price.

In a desperate attempt to support its factually inaccurate position,
OCC incorrectly asserts that the IMF has no factual basis and that the
SRT is the lone survivor of the Company’s POLR reserve margin charge
litigated in the initial MBSSO proceeding.3! OCC’s position relies upon
the misguided assumption that the reserve margin component of the
Company’s variable POLR charge, was intended to be a pure cost
recovery mechanism to provide reserve capacity for switched load. These
assertions are wrong.

As more fully explained below, the reserve margin portion of the

initially proposed variable POLR component was part of the total POLR

» See In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA et al. (Application) (January 26, 2004);
Id. (Steffen's Direct Testimony) (April 15, 2004); (Rose's Direct Testimony{April 15, 2004); (John C.
Procario)}April 15, 2004); (James RogersXApril 15, 2004); (William Greene)(April 15, 2004); and Richard
Stevie)}April 15, 2004).

A Inre DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, (OCC's Remand Merit Brief at 17) (April

13, 2007).
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price, not a singular cost recovery mechanism. It was not a cost tracker.
Similarly, the resulting IMF and the SRT are also part of DE-Ohio’s total
implemented POLR market price to the extent they are unavoidable. The
lineage of these two charges, the IMF and SRT, are clear when one
actually looks at the initial evidence and purpose of the reserve margin
presented at the initial MBSSO proceeding.

Unnecessary controversy surrounds the establishment of the IMF
and SRT in the approved MBSSO pricing formula. While the initials IMF
and SRT do not appear in the evidentiary record prior to the Company's
Application for Rehearing, contrary to the accusations in OCC’s initial
Merit Brief and as echoed in OMG’s initial Merit Brief, the underlying
justification for those price components, underlying obligations and
related risk compensation, was fully litigated in the initial MBSSO
proceeding,

The POLR charge as initially proposed and as later modified in the
May 19, 2004, Stipulation, was comprised of a fixed component and as
well as a variable component that was subject to a cumulative annual
adjustment capped at 10% of “little g.”32 The initial POLR was 100%
unavoidable, meaning all consumers, regardless of switching status,

were to pay the entire POLR, The fixed component was the rate

12 In re DE-Qhio’s MBSSO, Case No. 03-93-EL-ATA ef al. (Steffen’s Direct Testimony at 3) (April
15, 2004). The cap was cumulative such that it was 10% in year ono, limited to a total of 20% over the
initial baseline for year 2, 30% over the initial baseline for year 3 etc, regardless of the prior year's actual
percentage increase.
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stabilization charge (RSC) and was set at 15% of “little g".33 As explained
on direct and as clarified on cross-examination in the 2004 proceeding,
the total POLR charge including the fixed RSC was compensation for
various risks associated with providing POLR service3* The RSC
remained constant throughout this proceeding and was implemented
exactly as initially proposed.

As the name implies, the variable component of the POLR charge
was adjustable but subject to a cumulative 10% annual cap.3® This
variable component, as initially proposed, was also part of the total price
to compensate DE-Ohio for homeland security, tax adjustment changes,
environmental compliance (including EAs} and a price for the reserve
capacity to meet 117% of DE-Chio’s total load.3® The basis for the
market price for the 17% reserve margin was an estimate based upon
data from a widely accepted industry source, of the levelized annual cost
per kilowatt-year of constructing a peaking unit, including a reasonable
return.3” This mechanism, as part of the total POLR charge was 100%
non-bypassable,

Again; the initially proposed reservation charge was a fixed price

calculation with a cumulative 10% annual cap on increases in the POLR

» Id at 4,

. In re DE-Ohio’'s MBSSO, Case No. 03-93-EL-ATA et al. (Stefferi’s Direct Testimony at 1)
(April 15, 2004). In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. Tr. VL. at 59, 99 (May 26,
2004).

b In re DE-Okia's MBSSO, Case No. 03-93-EL-ATA et al. (Steffen’s Direct Testimony at 3) (April
15, 2004).

% Id at 12-16.

a In re DE-Ohio's MBSSO, Case No. 03.93-EL-ATA et al. (Steffen’s Direct Testimony at 15)
(April 15, 2004). In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. Tr. V1. a1 102 (May 26, 2004).

16



01954

charge. DE-Ohio considered and supported it as part of the total
compensation package for providing POLR service, taking into account
the various POLR obligation risks and the first call dedication of the
Company’s generation fleet for POLR consumers.38 If the actual costs of
providing the 17% reserve margin for all load exceeded the market price
charged by the Company, or increased by more than cumulative 10% per
annum, consumers reaped the benefit. If the annual costs were less than
the market price, DE-Ohio benefited. In any event, DE-Ohio assumed
100% of this risk. In other words, this initial reserve margin POLR
charge was not a direct pass through of costs, for purchasing reserve
capacity to cover consumers who switched to a CRES provider,
Accordingly, it is through this originally proposed reservation charge that
the IMF and the SRT were born.

In its Application for Rehearing, DE-Ohio adjusted the reserve
margin calculation and essentially divided it inte two distinct
components, the IMF and the SRT. DE-Chio proposed the creation of an
IMF from the original POLR charge to “compensate [DE-Ohioc] for
committing its generation capacity to serve market based standard service
offer customers through December 31, 2008.73? In its November 23, 2004,
Entry on Rehearing, the Commission approved an IMF charge “equal to

4% of little g during 2005 and 2006, and equal to 6% of “little g” during

B In re DE-Ohio's MBSSOQ, Case No. 03-93-EL-ATA, o al. Tr. V1. at 52-53, 54 (May 26, 2004).

in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA {Application for Rehearing at 13) (October
29, 2004).
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2007 and 2008.40 The IMF became a non-bypassable piece of DE-Ohio’s
POLR component of its MBSSO to compensate DE-Ohio, in part, for its
POLR obligation.#! All consumers in DE-Ohio’s certified territory benefit
by having first call on DE-Ohio’s physical generating capacity at a price
certain.

Even with all of the record evidence supporting the IMF, OMG
argues that, because POLR costs are non-by-passable, they constitute a,
“monopoly service” subject to the R.C. 4909.15 ratemaking formula, and
that DE-Ohio has not met its burden to cost justify the IMF on a cost
basis.42 While DE-Ohio certainly could justify the first call dedication of
its capacity to consumers on a cost basis, such a demonstration is not
required.43

Revised Code Section 4928.14 clearly stateslthat competitive retail
electric service provided by an electric utility shall be market-based, not
cost-based.* It is undisputed that the competitive retail electric service
that a utility has the statutory obligation to provide pursuant to R.C.
4928.14 includes POLR service such as the IMF.4¢ The Court has also

found that the POLR charge is part of the market-based standard service

‘o In re DE-Okhio’s MBSSO, Case No. 03-93-EL-ATA et al., (Entry on Rehearing at 8) (November
23, 2004), citing In re DP&L's RSP and First Energy's RSP.

“ In re DE-Ohjo's MBSSO, Case No, 03-93-EL-ATA et al., (November 23, 2004) (Entry on
Rehearing at B).
” in re DE-Ohio's MBSS0, Case No. 03-93-EL-ATA, el al (OMG’s Remand Merit Brief at 21-24)
(Aprit 13, 2007).
“ Ohic Rev. Code Ann, § 4928.14 (Baldwin 2007).

id.

b Constellation v. Pub. Uil Comm s, 104 Ohio St. 3d 530, 539, 820 N.E.2d §85, 893 (2004); Chla
Consumers' Counsel v, Pub. Unil. Comm’n, 111 Ohio S1. 3d 300, 315-316, 856 N.E.2d 213, 230-23]
(2006).
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offer.#¢ DE-Ohio has consistently argued that market-based pricing is
not the same as cost-based regulation.

In Constellation, the Court referred to "costs incurred by DP&L. for
risks....”47 Costs incurred for risks refer to economic costs, such as the
opportunity costs bourn by DE-Ohio in these proceedings because it is
foregoing its apportunity to sell its capacity at first call in the competitive
retail electric market.#¢ The Court agreed in its Remand Order holding
that “the Commission found that these components were part of CG&E's
competitive electric generation charges and were not charges on a
distribution or transmission service under R.C. 4928.15. ‘Due deference
should be given to statutory interpretations by an agency that has
accumulated substantial expertise’....”4?

The IMF pricing mechanism: is not a regulated rate; is part of DE-
Ohio’s market price; compensates DE-Ohio for its risks associated with
the provision of POLR service, is the first call commitment of its
generating capacity; is reasonable; and is fully supported. DE-Ohio’s

IMF is consistent with the Commission's previously stated goals for Rate

46

id.
d Constellation v. Pub. Util. Comm 'n, 104 Ohio St. 3d 530, 539, 820 N.E.2d 885, 893 (2004)
gsmphasis added).

OCC, OMG, and QPAE appear confused that the opportunity cost is asseciated with the Jost
opportunity to gell into the wholesale market. That is incomect, DE-Ohio asserts an apples to apples
comparison is the losy opportunity in the competitive retail market versus the retail market, not retail versus
El;e wholesale market.

Ohio Consumers’ Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d 300, 316, 856 N.E.2d 213, 23]
(2006} {emphasis added).
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Stabilization Plans in that the IMF provides revenue certainty for DE-
Ohic and price certainty for consumers.5¢

The SRT was created as a variable mechanism subject to an
annual review and true-up, which permitted the direct pass through of
reserve capacity costs for 15% of DE-Ohio’s peak load. 5! This is entirely
different from what was previously proposed by the Company in its initial
POLR reserve margin price, which, as previously discussed, included the
117% of all load plus a reasonable return on costs as compensation for
the Company’s first call physical generation capacity commitment to its
Ohic consumers.52 The SRT as implemented is 100% avoidable to non-
residential consumers who meet certain conditions.  The SRT’s
avoidability is completely opposite to the IMF and their linear ancestor,
the reserve margin POLR charge, which are not bypassable.

Together, the company’s IMF and SRT components of the
Company’ s final POLR charge represent the return on and of investment
in the physical capacity the Company previously proposed in the variable
POLR charge for reserve margin.53 This was thoroughly addressed in

DE-Ohio’s Initial Merit Brief filed in these Remand Proceedings.5

* In re DE-Qhio's MBSSO, Case No. 03-93-EL-ATA, er af. (Opinion and Order at 15) (September
29, 2004).
5 In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et ol. (Entry on Rehearing at 10) (November

23, 2004).
52 See Direct Testimony of John P. Steffen; TR. IV at 102.
- In re De-Ohlo’s MBSSO, Case No. 03-93-EL-ATA et al,, (Stipulation at JPS-2) (May 20, 2004).

4

In re De-Ohio's MBSSO, Case No. 03-93-EL-ATA et al., (DE-Ohio's Remand Brief at 17-23)
{April 13, 2007).
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To support its position that the existence of the IMF is not
justified, the OCC relies entirely upon the testimony of its witness Neil
Talbot and completely ignores the testimony of DE-Ohio’s witness Mr,
Steffen who fully explained the IMF in his Second Supplemental
Testimeny.55 Tellingly, and in order not to undercut its unsupportable
claims, OCC elected not to cross-examine Mr. Steffen on this subject in
the recently concluded proceeding. As more fully addressed in the
Company’s Initial brief, the weight that the Commission should afford
Mr, Talbot’s testimony is readily apparent.3¢ OCC, like its witness Mr.
Talbot, failed to do the simple math and historical research necessary to
verify the risks and costs contained in the initial variable POLR reserve
margin, which eventually became the IMF and SRT.

In the initial 2004 MBSSO proceeding, Mr. Steffen explained in his
Direct Testimony and further discussed on cross-examination, the many
risks DE-Ohio faced in providing the POLR service.57 This safety net of a
POLR obligation requires DE-Ohio to stand ready to catch those
customers who either fall, or are ejected, from the service of a CRES
provider. The RSP-MBSSO price as a whole represented DE-Ohio’s
willingness to provide a market price for consumers who wished to

continue to take service from DE-Ohio as well as compensation for the

# in re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. (Talbot's Prepared Testimony at 47-48)
(March 9, 2007).

In re De-Ohio’s MBSSO, Case No. 03-93-EL-ATA et al., (DE-Ohio’s Remand Erief at 19-23)
(April 13, 2007).
7 In re DE-Ohio's MBSS0, Case No. 03-93-EL-ATA et al. (Steffen’s Direct Testimony at 11)
(April 15, 2004), In re DE-Ohio’s MBSSO, Case No, 03-93-EL-ATA, ef al. Tr. V1. at 59, 99 (May 26,
2004).
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safety net of POLR service for all consumers, including those customers
who decided to switch to a CRES provider.58 This fact did not change in
the approved MBSSQ. Ultimately, the evidence of record shows that the
market price of the IMF and SRT is less than the market price of the
reserve capacity proposed in the Stipulation. 39
II.  Pure cost-based price setting inconsistent with Ohio law.

Throughout its Initial Merit Brief, OCC pleads that the Commission
should return to cost-based rate making and establish a new MBSSO
market price. OCC’s request is unsupportable under the law. As
recognized by the Commission Staff, OCC’s recommendation that the
Commission return to cost-based regulation to determine a market price
is not only illegal but also irresponsibie.®® DE-Ohio completely agrees.
- OCC’s recommendation completely undermines the integrity of the
competitive market, is an insult to the Commission's three goals for RSP-
MBSSO market prices, and most importantly, is against the law.

In Ohio’s deregulated retail electric service environment, the

Commission must determine if a market-based standard service offer is
just and reasonable in response to a filing made by an electric

distribution utility pursuant to R. C. 4909.18.6! The standard by which

L]

Id at 99, 102,
# In ra De-Ohio's MBSSO, Case No. 03-93-EL-ATA et al., (DE-Ohio’s Remand Merit Brief at 17-
23) (April 16, 2007).

in re De-Ohio's MBSSO, Case No. 03-93-EL-ATA et al., (Staff's Remand Merit Brief at 6) (April
16, 2007).
o Ohio Rev. Code Ann. §§ 4928.14, 4909.18 (Baldwin 2007).
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the Commission must determine if the market-based standard service
offer is just and reasonahle is set forth in R. C. 4928.05, which states:

On and after the starting date of competitive

retail electric service, a competitive retail electric

service supplied by an electric utility... shall not

be subject to supervision and regulation... by the

public utilities commission under Chapters 4901,

to 4909,, 4933., 4935,, and 4963. of the Revised

Code, except section 4905.10, division (B) of

4905.33, and sections 4905.35 and 4933.81 to

4933.90....52
Therefore, Revised Code Section 4928.05, by law, divests the
Commission of its ability to engage “traditional regulated rate making”
over the market price of any “competitive retail electric service,” including
the MBSSO at issue in this case.

In other words, traditional cost of service ratemaking statutes such
as those contained in 4909.15, are no longer applicable to unbundled
generation. More importantly, there is no statutory mathematical
equation to determine a market price. Although the Commission is
afforded a great deal of discretion in permitting formulas for determining
a market price offered by a utility, the Commission’s actual authority

over denying a market price is limited to that which is contained in R. C.

4905,33(B) and R. C. 4905.35.53 These exceptions prohibit utilities from

62 Ohio Rev. Code Ann. § 4928.05 (Baldwin 2007} (emphasis added),

3 1d. The remainder of the exceptions set forth in R.C. 4928.05 are inapplicable 1o the case at hand.
Specifically, R.C. 4905.10 addresses the Commission's authority and abilily to assess annual fees to
utilities for Commission expenses, the public utilities fund, transfer of funds and commissioner’s salaries.
See Ohio Rev. Code Ann, § 490510 (Baldwin 2007). Additionally, the exceptions set forth in
R.C.§§4933.81 t0 4933.90 pertain to the setting of service territories for electric companies, See Ohio Rev.
Code Ann. §§ 4933.81, 4933.82, 4933.83, 4933.84, 4933.85, 4933.86, 4933.87, 4933.88, 4931.89, 4933.90
{Baldwin 2007).
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pricing below cost for desﬁoying competition and from discriminatory
pricing.5¢ Clearly, cost of service ratemaking is no longer provided for
under Ohio law and OCC’s recommendation is unsupportable. Both the
Commission and the Court agree.55

Specifically, in its November 23, 2004 Entry on Rehearing, this
Commission recognized that cost-based rate making is no longer
provided for under Ohio law stating, “Is]ection 4928.14, Revised Code,
provides that competitive retail electric services, including a firm supply
of electric generation service, shall be provided o consumers at market-
based rates, rather than establishing such charges through traditional
rate-based approach under Section 4909, 18, Revised Code. "5

Further, before the Supreme Court of Ohio, OCC argued that DE-
Ohio’s MBSSO is discriminatory pursuant to R.C. 4905.32 through
4905.35.67 The Court cited R.C. 4928.05 to frame the basis of the
Commission’s, and the Court’s determination and ultimately, as the
basis for rejecting OCC’s argument.%3

It is truly ironic that OCC’s position on Remand, which advocates a

return to cost-based ratemaking, has completely changed from its

o Ohio Rev. Code Ann. §§ 4905.33(B), 4905.35 (Baldwin 2007).

o in re De-Ohio's MBSSO, Case No. 03-93-EL-ATA et al., (Entry on Rehearing at 17) (November
23, 3004Y; CGhio Consumers’ Counsel v. Pub. Utif. Comm'n, 111 Ohio St 3d 300, 314, 856 N.E.2d 213, 229
(2006).

o In re De-Ohio’s MBSSO, Case No. 03-93-EL-ATA ¢t al., (Entry on Rehearing at 17) (Novernber
23, 3004). Emphasis added.

&7 Ohio Consumers' Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d 300, 313, 856 N.E.2d 213, 228
{20086),

o Ohio Consumers' Counsel v, Pub, Util, Comm'n, 111 Ohio St. 3d 300, 214, 856 N.E2d 213, 229
(2006).
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position in the initial ‘MBS,SO proceeding, which proposed the
determination of market prices through a competitive bid. However,
given the recent developments in other deregulated states that have seen
electricity prices rise upwards of 65% through wholesale auctions, OCC’s
oppoertunistic about-face is not surprising.5® As pointed out by Staff, the
Commission “does not need to examine the experience of other states to
recognize the irresponsibility of moving to a competitive bid under
current conditions in Ohio.””® Hindsight is always 20/20. Just as OCC’s
position in 2004 was irresponsible, similarly, its new position for a return
to cost-based rate making is as well.

OCC, like its expert Mr. Talbot has no idea what market price
would result from its cost-based proposal. It does not know the resulting
market price because Mr. Talbot performed no analysis.”! Mr. Talbot
does not know the consequences of the transfer of generating units to
Duke Energy Kentucky. Mr. Talbot does not know the market price
consequence of including DE-Ohico’s legacy Duke Energy North America
plants in rate base. Mr, Talbot is willing to simply permit the “chips to
fall where they may.””2 QCC's proposal is irresponsible because the OCC
does not know if prices will rise or fall under its proposal. It simply

advocates lower prices on faith without any analysis.

:: In re DE-Ohio's MBSSO, Case No, 03-93-EL-ATA et al. DE-Ohio Remand Exhibit 4 at page 2.
id at8.

n In re. De-Okio's MBSSO, Case no. 03-93-EL-ATA et al., (DE-Ohio’s Remand Merit Brief at 19-

23) (April 13, 2007).

7 In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. Tr. 1). at 95 {March 20, 2007).
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Next, OCC's recommendation would require the Commission to
completely abandon the three goals, which for three years, have been the
guiding principle for establishing RSP-MBSSOs throughout the state and
afforded DE-Ohio’s consumers stable prices while allowing a measure of
revenue certainty to the Company. Although DE-Ohio questions how a
pure cost-based rate could in any way constitute a proxy for a market
price, if OCC is correct and its proposal would result in a lower market
price, a return to a pure cost-based rate that is 100% bypassable would
likely destroy opportunities to develop the competitive retail electric
service market because CRES providers have difficulty competing with
the current and higher price to compare. Such a result would also erode
the financial stability of Ohio’s utilities.

On the other hand, if OCC is wrong and market prices increase
under their proposal, consumers will assume the burden of higher
prices.  Further, there is no guarantee that prices will increase
sufficiently to stimulate competition, as OCC has done no such market
analysis. Regardless of the outcome, OCC’s i)mposal is ill advised and
detrimental to all stakeholders.

If DE-Ohio’s price is limited to actual cost recovery, as long as
market prices stay above DE-Ohio’s costs, CRES suppliers will be unable
to gain any market share. Under this approach, DE-Ohio would no
longer maintain a planning reserve for switched load and returning

consumers would be faced with paying for electricity at spot prices,
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assuming there are adequatc supplies in the market to serve these
customers, If, ﬁowever, market prices fell below DE-Ohio’s costs, the
Company would not be able to adjust its price downward and would be
forced out of the market. As discussed above, by law, a utility may not
price its competitive retail electric services below costs to destroy
competition.”® Therefore, it would be impossible to provide any firm
generation price or POLR service and consumers would be left without
reliable service options if a CRES provider defaults.

Second, DE-Ohio’s last full rate case which included generation
was in the early 1990'8.74 Much has changed since that case. For
example, in the last three years alone, DE-Ohio transferred all or part of
three generating stations to its subsidiary Duke Energy Kentucky’s and
acquired several new gas fired generating stations sometimes referred to
as the DENA assets.” Also, virtually all of the Company's major
environmental compliance equipment has been added to DE-Ohio’s
books in the years after the Company’s 1992 full rate case. If an
accurate and purely cost-based generation rate base is to be established,
as proposed by OCC, those factors, as well as many others, must be

taken into account.

” Ohio Rev. Code Ann. §§ 4905.33(B), 4905.35 (Baldwin 2007).

M In re CG&E's Application lo Increase its Rates, Case No, 92-1462-EL-AIR et al., (Opinion and
Order) (August 26, 1993).

™ See In re ULH&P's Application to Acquire Generating Assets, KYPSC Case No. 2003-00252
SOrder) (Tune 17, 2005).

6 In re the Merger of Cinergy Corp and Duke Energy, Case No. 05-732-EL-MER et al (Opinion and
OrderY(December 21, 2005).
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Similarly, OMG’s argument that POLR related charges, such as the
IMF, must be cost-based is also unsupportable.’” The POLR obligation
is, by statute, a competitive retail electric service, not a non-competitive
regulated service.”® Revised Code Section 4928.14 imposes the POLR
obligation upon an electric utility.”® It does so by requiring electric
utilities to maintain an “offer of all competitive retail electric services
necessary to maintain essential electric service to consumers...” and by
requiring electric utilities to provide default service for customers of
CRES providers.3? This obligation is placed on electric utilities alone.8!

A CRES provider other than an electric utility does not have a
statutory POLR obligation and does not have the costs associated with
the provision of that service. Further, because the POLR component of
the market-based standard service offer is the provision of *a firm supply
of electric generation service,” it is a competitive retail electric service
pursuant to R. C. 4928,03.822 The Commission and the Court agree that
electric utilities have a statutory POLR obligation pursuant to R. C.
4928.14, and that DE-Ohio must provide that POLR service to

consumers at a market price.83

n In re De-Chio's MBSSO, Case No. 03-93-EL-ATA et al., (OMG's Remand Merit Brief at 22)
(April 16, 2007).

" Ohio Rev. Code Ann. $§ 4928.14, 4928.03 (Baldwin 2007), App. at 154, CG&E’s App. at L.

: Ohia Rev. Code Ann. § 4928.14 (Baldwin 2007), App. at 154.

wo

a Ohio Rev, Code Ann. § 4928.03 (Baldwin 2007).

s Constellation v. Pub. Util. Comm’n, 104 Ohio St. 3d 530, 539, 820 N.E.2d 883, 893 (2004)
(discussing the RSS, provider of last resort, component of DP&L’s market-based standard service offer).
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The Commission should ignore the various distractions presented
in these Remand proceedings and should not lose sight of the simple fact
that its RSP initiatives have been a success. The Commission has
successfully shielded consumers from the volatile wholesale market,
afforded utilities some degree of revenue certainty and encouraged
competition. By establishing DE-Ohio’s MBSSO in 2004, the
Commission permitted a total price that for the first 25% of residential
consumer load, is over 96% bypassable.®* DE-Ohio respectfully requests
that the Commission affirm its November 23, 2004, Entry on Rehearing
and DE-Ohio’s MBSSO.,

HI. DE-Ohio did not enter into any so called “side agreements”
and did not violate any code of conduct or corporate
separation rules.

DE-Ohio entered into a contract with the City of Cincinnati on
June 14, 2004, almost a month after the May 19, 2004, Stipulation was
filed with the Commission and two weeks after the close of evidence at
the original hearing in these proceedings.?% DE-Ohio was not a party to
any other contract with any Party to these proceedings and did not
participate in the negotiations of the contracts entered into by Duke
Energy Retail Sales (DERS) or Cinergy Corp. {Cinergy).

The contracts entered by DERS were not related to DE-Ohio’s

Stipulation or Alternative Proposal except to the extent that it was in the

u In re DE-Ohio's MBS530, Case No. 03-93-EL-ATA er af. (TR. Il at §8) (March 20, 2007); In re
DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al. (DE-Ohio Remand Exhibit 17} (March 20, 2007),

B {n re DE-ORig's MB3SO, Case No. 03-93-EL-ATA ¢ af. (OCC Remand Exhibit 6) (March 20,
2007).
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economic self interest of the signatories to use such proposals as a
baseline to calculate a market price for generation service, a strike price
for an option, or the market price of an option.86 The Cinergy contract
with Cognis:was simply a contract secking to gain business for non-
regulated Cinergy affiliates, preserve jobs in the Cincinnati Community,
and assist its regulated affiliate, DE-Ohio.837 Such aspirational goals for
its portfolio of subsidiaries do not give rise to corporate separation
concerns. Nothing in the DERS or Cinergy contracts did, or could, bind
DE-Ohio to perform any action. Finally, DE-Ohio did not viclate its
Corporate Separation Plan, o-r 0.A.C. 4901:1-20-16, The accusations of
OCC, OPAE, and OMG ‘to the contrary are inaccurate because they
ignore the facts and law relevant to the issues presented in these
proceedings.

The accusations made by OCC, OPAE, and OMG are grounded in.
conspiracy theory and have no basis in the fact. The record simply does
not support the accusations. Their arguments ignore the cross-
examination of OCC's witness Beth E. Hixon, the only witness to testify
of concerns regarding the DE-Ohio, DERS, and Cinergy contracts. Ms.
Hixon's cross-examination is in direct conflict with her pre-filed direct

testimony. Their arguments also ignore the statutory requirements for

% In re DE-Obio's MBSSO, Case No. 03-93-EL-ATA ef al. (Hixon's Prepared Testimony at BEH 2-
12, 17) (March 9, 2007).

¥ In re DE-Ohio’s MBSSO, Case No, 03-93-EL-ATA, ef o/, (Ficke’s Deposition Transcript at 74-77)
(February 20, 2007).
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setting DE-Ohio’s market price and the rules regarding code of conduct
and corporate separation. ”

DE-Ohio submits that the Commission should accept the
testimony of DE-Ohio witness John P. Steffen, OCC’s subpoenaed
witnesses Greg C. Ficke, James E. Ziolkowski, and Denis George, all of
whom testified that DE-Ohio was not involved in the negotiation of the
DERS and Cinergy contracts. The simple explanation is that the
contracts represent arms length agreements between consenting parties
that inure to the benefit of the signatories. OCC, OPAE, and OMG insist
that there is a grand conspiracy to the detriment of consumers and offer
unreasonable interpretations to arrive at their conclusion.

The truth is that all consumers in DE-Chio’s certified territory
enjoy relatively low market prices. If market prices were reset today they
would be higher, just as prices have skyrocketed in every jurisdiction
that has recently set market prices by any methodology. And, in the case
of residential consumers, they would lose the subsidy that residential
consumers receive from non-residential consumers, thus causing even
greater increases for residential consumers.%8

The various DERS and Cinergy contracts at issue are not “side
agreements” because DE-Ohio was not a Party to those contracts, DE-
Ohio’s only contract is a public contract with the City of Cincinnati

entered after the submission of the Stipulation on May 19, 2004, The

" See Infra pp. 54-55.
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Stipulation was negotiated by DE-Ohio independently of the DERS and
Cinergy contracts and was not conditioned upon those contracts. Almost
all of the DERS and Cinergy contracts werc entered into after the
submission of the Stipulation and the close of evidence in these
proceedings. There is nothing wrong with the various contracts
produced in discovery and now in evidence before the Commission.

A. As previously discussed in DE-Ohio’s merit brief the record
evidence demonstrates that the DE-Ohio, DERS, and Cinergy
contracts are irrclevant to these proceedings.
0OCC, OPAE, and OMG, rely solely upon the testimony of OCC

witness Beth E. Hixon to arrive at their conclusion that the DE-Ohio,

DERS, and Cinergy contracts are relevant to these cases and exerted

improper influence upon the Commission and improperly affect the

competitive retail electric service market. In her direct testimony, Ms.

Hixon segmented the contracts into three categories, Pre-PUCQO Order

Agreements,8 Pre-Rehearing Agreements,® and Option Agreements.9!
Given the Court’s remand order that the purpose of permitting

discovery previously requested by OCC so the Commission could

consider whether the contracts would have been relevant to its
determination of *whether all parties engaged in serious bargaining;”

Ms. Hixon’s categories are not helpful for several reasons.%? First, the

" In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et ai. (Hixon's Prepared Testimony at 11}

soMarch 9, 2007).
Id. at 30.
" Id, at 48,

" Ohia Consumers’ Counsel v. Pub. Util. Comm'n, 111 Ohig St.3d 300, 320323, 856 N.E.2d 213,
234-236 (2006).
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Commission did not adopt the Stipulation and therefore, neither it, nor
the parties that supported it, could have influenced the Commission’s
decision in these proceedings. DE-Ohio, Staff, and OCC all agree that
the Commission did not adopt the Stipulation.93

Second, OCC’s original discovery request for agreements with
Parties, only encompassed the City of Cincinnati agreement from DE-
Ohio, and even if DE-Ohio had possessicn of, and could have produced
the DERS and Cinergy contracts, which it could not, OCC would have
received only the DERS contracts with OHA and OEG, the only contfa‘cts
signed at that time.%* No other contracts would have been provided for
the simple reason that they did not exist. Even had DE-Ohio been able
to update discovery during the evidentiary hearing ending June 1, 2004,
with DERS contracts, only one additional contract, with IEU-Ohio, would
have been provided.%5 All of the aforementioned contracts required
DERS to sell generation directly to end use customers, like any other
competitive retail electric service (CRES) provider. No other contract
could have possibly influenced the Commission’s decision or serious
bargaining among the Parties as they all occurred after the presentation

of evidence and the conclusion of negotiations.

» In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ef al. (OCC’s Memorandum Contra CG&E's
Application for Rehearing at 3, footnote 3) (November 8, 2004).
o In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et af. (Requests for Production of Documents
Seventh Set at 3) (May 18, 2004); /d. at TR, 11 st B (May 20, 2004); /n re DE-Ohio’s MBSSO, Case No. 03-
93-EL-ATA, ¢t af. (Hixon’s Prepared Testimony at BEH Attachments 2, 3) (March 9, 2007).

b In re DE-Chia's MBSSO, Case No, 03-93-EL-ATA, et al. (Requests for Praduction of Documents
Seventh Set at 3) (May 18, 2004); /d. at TR. 11 at 8 (May 20, 2004); /n re DE-Ohio’s MBSSO, Case No. 03-
93-EL-ATA, et af. (Hixon's Prepared Testimony at BEH Attachments 4) (March 9, 2007). :
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Even accepting the dubious categories assigned to the contracts by
Ms. Hixon, the reasons she gives for being concerned with the contracts
in her direct testimony are in conflict with her testimony on cross-
examination. Initially, Ms. Hixon lists four concerns with the Pre-PUCO
Order ancll”‘Pr;suRehearing contracts. Those concerns are that the
contracts: (1) provided for the provision of generation service to Parties to
these proceedings, or such Parties’ members, through December 31,
2008; (2) provided for the reimbursement of specified MBSSO
components or regulatory transition charges (RTC) to such Parties; (3)
required the Parties to support the May 19, 2004, Stipulation or DE-
Ohio’s Alternative Proposal offered in these proceedings; and ({4)
contained a termination provision tied to the Commission’s decision in
these proceedings.® Not only is there nothing wrong with any such
contract provisions but on cross-examination Ms. Hixon agrees such
provisions are reasonable.%7

The first concern raised by Ms. Hixon, the provision of generation
service to customers, is a legal issue. Revised Code Section 4928.03
declares generation service to be a competitive retail electric service and
permits any CRES provider to sell such service to any customer,%¢ There
is simply nothing wrong with such a contract provision and there is no

issue regarding this contract provision.

% Id. at 13-14, 32.
In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ef al. (TR. 111 at 32-35) (March 21, 2007).
Ohio Rev. Code Ann. § 4928.03 (Baldwin 2007).

i 3
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The second issue raised by Ms. Hixon, the reimbursement of
portions of DE-Ohio’s MBSSO price, is similarly & non issue. First, there
is no reimbursement except as to the Cinergy contract with Cognis. All
of the other contracts referenced by Ms. Hixon simply set a market price
by subtracting various MBSSO components from the MBSSO, which the
contracts used as a baseline.?? Ms. Hixon agreed that setting a market
price from such a baseline is reasonable.t® The third concern raised by
Ms. Hixon, the contract provisions requiring support of the Stipulation or
Alternative Proposal, is likewise a non-issue because once again Ms.
Hixon agreed such a provision is reasonable where, as in these cases, the
signatories need Commission approval to establish the baseline effecting
their economic interest in the contract.1?l Ms, Hixon agreed that
termination provisions based upon rejection of the baseline by the
Commission, her last concern, were also reasonable for the same
reasons, to preserve the signatories’ economic interests.!92 In the end
Ms, Hixon agreed that all of the contract provisions she was concerned
about are reasonable.

As previously mentioned, the Cinergy contract with - Cognis
presents an admittedly different situation. The Cinergy contract with

Cognis had little to do with these proceedings and had nothing to do with

5 In re DE-Qhio’s MBSSO, Case No. 03-93-EL-ATA, et al. (Hixon’s Prepared Testimony at BEH
Attachmems 3-12} (March 9, 2007).

00 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ef al. (TR. [If at 32-33) (March 21, 2007).

o8 1d 833,

162 Id. at 33-34.
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DE-Ohio. Cinergy, the parent corporation of DE-Ohio, entered the
Cognis contract for its own reasons without invelvement by DE-Ohio.
Cinergy, attempting to be a good corporate citizen by helping a major
Cincinnati employer that had experienced a recent takeover, Cognis,
which is not a DE-Ohio affiliate, attempted to secure cogeneration
business for a non-regulated affiliate,193 and tried to gain support for its
regulated affiliate. 1% There is nothing wrong with either DE-Ohio’s or
Cinergy's actions regarding the Cognis contract,

Ms. Hixon also raised concerns with certain contract provisions, in
the same contracts previously discussed that appear to commit DE-Ohio
to some action.!% On cross-examination, Ms, Hixon agreed that the
parties could resolve the contract terms through economic transactions,
although she does not agree that is what is called for in the contract
provisions.!%  Further, the existence of these terms in the DERS
contracts can be explained by the simple fact that DE-Ohio had already
filed a distribution base rate case prior to the effective dates of these

contracts.’0? The filing was public and all contract signatories could

o The non-regulated affiliate was, at the time, Trigen Cinergy Solulions, now know as Duke Energy
Generation Services, which provide generation services to industrial customers such ay BP Corporation
and, in this case, Cognis. There is of course, nothing wrong with Cinergy attempting to help a non-
regu!al.ed affiliate secure business that in no way involves utility assets or services.

In re DE-Ghio's MBSS0, Case No. 03-93.EL-ATA, ef al. (Ficke’s Depositian Transcript at 73-77)
{February 20, 2007).
108 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, er al. (Hixon’s Prepared Teslimony at 27)
(March g, 2007).
106 in re DE-Ohio s MBSSO, Case No. 03-93-EL-ATA, et al. (TR. [If at 80) (March 21, 2007).
B in re DE-Chio's MBSSO, Case No. 03-93-EL-ATA, ef al. (Hixon's Prepared Testimony at BEH-
Attachments 2-12) (March 9, 2007); in re DE-Ohio Diswribuiion Rate Care, Case No, 04-630-EL-AIR
{Application) (May 7, 2004).
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have reviewed the filing. The contract terms may have simply been a
reﬂectipn of the public knowledge of the signatories.

Regardless, there is simply no record evidence that DE-Ohio was
ever involved in any of these contract provisions or was bound by them.
Certainly, DE-Ohic was not a party to these contracts and therefore,
could not be bound to them. Also, both Greg Ficke and Charles
Whitlock, the President of DERS, testified to the fact that DERS never
asked DE-Ohio to take any action, let alone an action pursuant to its
contracts.l% DE-Ohio cannot be responsible for contract provisions
where it is not a party to the contracts and was not involved in the
negotiation of the contracts.

Finally, both OCC and OMG continue to object to the DERS option
contracts.!?? Both OCC and OMG allege that the contracts are simply a
method by which DE-Ohio discounts its market price to certain
customers to the detriment of the development of the market and
discrimination against remaining customers.!?® Such allegations ignore

the record evidence and the law,

108 In re DE-Ohio's MBSSQ, Case No. 03-93-EL-ATA, et al. (Ficke's Deposition Transcript at 29,
51-52) (February 20, 2007Y; In re DE-Ohio’s MBSSO, Case No, 03-93-EL-ATA er al. (Whitlock’s
Deposmou Transeript at 106-107) (January 11, 2007).
109 In re DE-Ohio's MBSSO, Case No. 03.93-EL-ATA, et af. {OCC's Remand Merit Brief at 55}
(April 13, 2007, In re DE-Ohio’s MBSS0, Case No. 03-93-EL-ATA, et al. (OMG's Remand Merit Brief at
ll ‘%-20) {April 13, 2007).

id.
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OCC witness Hixon offers the only testimony alleging any concerns
with the option contracts.!!! Necessarily, because it is explicit in the
contracts, all Parties acknowledge that DERS is paying customers in
exchange for an option to provide competitive retail electric generation
service at a strike price.112 Ms. Hixon testified on cross-examination that
she is not an expert on option contracts, options are a legitimate tool in
competitive markets, and she performed no analysis on the
reasonableness of the option prices specified in the contracts.!1?

Also on cross-examination, Ms. Hixon opines that she is primarily
concerned about the option contracts because she believes they have
adversely affected competition.!’* In its merit brief OCC relies upon a
calculation related to its Remand Exhibits 4 and 5 to arrive at the
conclusion that but for the option agreements, non-residential switched
load would have exceeded 20% in 2006, instead of less than 9%.115 OCC
has misinterpreted its own exhibits.

As a minor matter, OCC misreferences the 218,380,665y MWh set
forth in footnote 230 as coming from OCC Remand Exhibit 4 when it is

really from OCC Remand Exhibit 5.116 Conversely, in the same footnote,

b in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, er al, (Hixon's Prepared Testimony at 55)
{Matrch 9, 2007).

n In re DE-Ohio's MBSSO, Case No, 03-93-EL-ATA, er al. (OCC’s Remand Meri¢t Brief at 54.55)
(Aprit 13, 2007); In re DE-Ohio 's MBSSO, Case No. 03-93-EL-ATA, et al. (OMG’s Remand Merit Brief at
19-20) (Aprii 13, 2007).

Ha in re DE-Ohio’s MBSSO, Case No, 03-93-EL-ATA, ef al. (TR. IH at 118-132) (March 21, 2007).
14 id. a1 130-131.

e in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et af, (OCC Remand Ex. 4, 5).

e in re DE-Ohio s MBSSO, Case No. 03-93-EL-ATA, et af. (OCC Remand Ex. $ at 7).
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the 986,620 MWh is referenced as coming from OCC Remand Exhibit 5
when in fact it is really found in OCC Remand Exhibit 4,117

In further misrepresenting its own exhibits, OCC divided three
~months of CRES provided sales data from OCC Remand Exhibit 5 into
one month of data from Exhibit 4, which has only monthly data, as
indicated in its heading, thereby overstating expected switched load at
June 30, 2006, by approximately three times. Correcting that simple
adjustment, to use a single month’s data in both the numerator and
denominator, would show expected switched non-residential load at
June 30, 2006, at about 7%, or approximately equivalent to the non-
residential switched load that exists today.!'® OCC however, makes
additional errors regarding its interpretation of OCC Remand Exhibit 5.

OCC Remand Exhibit 5 is information provided to OCC by DE-~
Ohio in response to an OCC discovery request. It shows the amount of
switched load for those customers with contracts shown on BEH 2
through 12 and 17 for the three-month period ending June 1, 2004.112 It
shows that many of those customers, for example ‘AK Steelg have never
purchased generation from a CRES provider because those customers do
not appear on OCC Remand Exhibit 5.120 It also does not show the total

load of the customers listed on OCC Remand Exhibit 5, only the switched

1 In re DE-Uhio's MBSSO, Case No. 03-93-EL-ATA, & af. (OCC Remand Ex, 4 at |, 5 a1 7)
(69, 162.5;2 divided into 986,620).

' In re DE-Ghio's MBSSO, Case No. 03-93-EL-ATA, et al. (OCC Remand Ex, 5),

v In re DE-Ohia’'s MBSSO, Case No. 03-93-EL-ATA, et af. (OCC Remand Ex. 5); /n re DE-Chic's
MBSS0, Case No. 03-93-EL-ATA, et al. (Hixon’s Prepared Testimony at BEH 2-12, 17) (March 9, 2007)
(Compare custemers listed in contracts to those listed on OCC Remind Exhibit ).
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load. For example, Proctor and Gamble had some switched load but
most of its load always remained with DE-Ohio. The accounts that
remained with DE-Ohio are not shown on the Exhibit. The proper
conclusion is to recognize that several customers with contracts have
never switched, and that several customer who switched before entering
into a contract remain switched despite having a contract.

When the proper math is done OCC Remand Exhibits 4 and 5
combined with the testimony of DE-Ohio witness Bill Greene, show that
the customers with contracts from DERS and Cinergy represented
approximately 7% switched load in 2004 and continue to represent 7%
switched load today.!2! Therefore, the approximately 13% of switched
non-residential load in 2004 that has returned to DE-Ohio did so for
reasons having nothing to do with the contracts.'2 Ultimately, this is
just another example of OCC's failure to properly represent the record
evidence.

OCC and OMG rely heavily upon an e-mail sent by Mr. Ziolkowski,
a Duke Energy Shared Services Company employee, in an attempt to
implicate DE-Ohio in an improper role regarding the negotiation and

administration of the DERS and Cinergy contracts.!23 Both OCC and

B In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ef af. (OCC Remand Ex. 4 at 1,5at7), /nre
Jlj)zé,'- Chia s MBSSO, Case No. 03-93-EL-ATA, er af, {Green's Direct Testimany at 4)

Id
1= In re DE-Ohjo's MBSSO, Case No. 03-93-EL-ATA, e al. (OCC's Remand Merii Brief al 56-58)
(April 13, 2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ¢t al. (OMG's Remand Merit Brief at
14-15) (April 13, 2007).
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OMG ignore the testimony of Mr. Ziolkowski, which OCC requested be
admitted as part of the evidentiary record.

Mr. Ziolkowski’s testimony makes it clear that he did not know of
the existence of the option contracts, had never seen the option
contracts, was not involved in the negotiating process of any contracts,
had not performed any analysis regarding any contracts, did not know of
anyone in the Company that had performed analysis, and simply
calculated the payments using a monthly automated report.!2* No
reasonable person reading Mr. Ziolkowski’s deposition transcript could
conclude that the e-mail relied upon by Ms. Hixon is a legal or techuical
analysis of the contracts or that Mr. Ziolkowski had any substantive or
improper involvement with the option contracts. OCC and OMG are
wrong to use inference where facts are available.

OCC'’s and OMG's use of the Ziolkowski e-mail is another prime
example of their improper use of rgcord evidence. In this case they relied
upon an e-mail they knew to be an inaccurate portrayal of DE-Ohio’s
involvement based upon OCC'’s questioning of the author and insistence
that the deposition transcript be admitted as testimony. Yet, OCC and
OMG ignored the testimony and relied upon the inaccurate e-mail. The
Commission should take note of OCC’s liberal misuse of evidence and

give OCC’s arguments little credence,

e in re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ef al. (Ziolkowski’s Deposition Transcript at

34-42, 48-50) (February 13, 2007),
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After all of the discussion, there is simply no evidence that the DE-
Ohio contracts are relevant to these proceedings. In fact the evidence
shows that the contracts could not be relevant as the vast majority of
contracts occurred after the filing of the Stipulation submitted to the
Commission and after the close of evidence.

B. It is irrelevant whether the May 19, 2004, Stipulation had
broad-based support hecause the Commission rejected the
Stipulation.

OCC, OMG, and OPAE continue to assert that the May 19, 2004,
Stipulation submitted by many, but not all, of the Parties, should be
disregarded because the DERS and Cinergy contracts somehow deceived
the Commission into believing the Stipulation was the result of serious
bargaining and had broad based support. Their assertion is simply
irrelevant as the Commission rejected the Stipulation and issued its own
order in these cases ultimately establishing its own MBSSO in its
November 23, 2004, Entry on Rehearing. 125

DE-Qhio, Staff, and OCC all agree that the Comrnission rejected
the Stipulation.i?6 OQCC expressly stated that “{tlhe Commission never
adopted the Stipulation...”'?7 Dominion Retail also understood the
Commission rejected the Stipulation and thus, needed to reinstate the

Stipulation for it to survive stating “Dominion Retail respectfully requests

12 in re DE-Ohio’s MBSS0, Case No, 03-93-EL-ATA, ¢ al. (Eniry on Rehearing)} (November 23,
2004).

128 in re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. (OCC’s Memorandum Contra CG&E's
Application for Rehearing at 3, footnoie 1) (November 8, 2004); In re DE-Ohio ‘s MBSSO, Case No. 03-93-
EL-ATA, et ol, (Staf’s Remand Merit Brief at 14) {April 13, 2007).

22 In re DE-Ohio’s MBSSO, Case No. 03-92-EL-ATA, et al. (OCC’s Memorandum Contra CG&E's
Application for Rehearing at 3, footnote 3} (November 8, 2004) (emphasis added).
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that, if the Commission does not reinstate the Stipulation on rehearing,
the Commission modify CG&E’s alternative proposal....”128 Further,
Dominion Retail's comments also reveal, correctly, that there was no
settlement regarding the Alternative Proposal. Thus, once the
Commission rejected the Stipulation, there was never a reinstatement of
the Stipulation for any Party to consider, or which could be relevant to
any contract signed by DERS or Cinergy.

It is improper pursuant to the doctrine of res judicata, and
disingenuous, for OCC, OPAE, OMG, or Dominion Retail to argue that
the Stipulation, or the bargaining that resulted in the Stipulation, is
relevant to the Commission’s determination in these proceedings when
OCC expressly argued, and OPAE and OMG had the opportunity to
oppose OCC’s argument in these proceedings, that the Commission did
not adopt the Stipulation.

To make the matter clear, in its Application for rehearing DE-Chio
gave the notice set forth in the Stipulation, that it was no longer
acceptable to DE-Ohio as modified by the Commission.12 DE-Qhio
stated that “[i]f the Commission declines to reinstate the Stipulation or
adopt the Alternative Proposal, CG&E objects to the Commission’s Order
because the modifications to the Stipulation proposed by the

Commission in its Order effectively reject the Stipulation and any market

1 In re DE-Ohio’s MBSSO, Case No, 03-93-EL-ATA, et al. (Dominion Retail Response to DE-
Chio’s Application for Rehearing) (November 8, 2004),

¢ in re DE-Ohio’s MBSS0, Case No. 03-23-EL-ATA, et af. (DE-Ohio’s Application for Rehearing
~ a1 6) (October 29, 2004),
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price acceptable to CG&E for rate stabilization service requested by the
Commission.”130  Thus, even if there were disagreement over the
Commission’s rejection of the Stipulation there can be no disagreement
over DE-Ohio’s rejection of the Commission’s Opinion and Order and
withdrawal from the Stipulation. There was no Stipulation of any kind
submitted by any Party on rehearing.

Even if the Commission had not rejected the Stipulation, the DERS
and Cinergy contracts had no impact on the bargaining among the
Parties, and even after discounting the Parties that have contracts with
DERS and Cinergy, the'Stipulation had broad support from a variety of
stakeholders. As a predicate to this discussion it should be noted that
the signatories to the Stipulation without DERS or Cinergy contracts
were DE-Ohio, Staff, First Energy Solutions, Dominion Retail, Green
Mountain Energy, People Warking Cooperatively, and Communities
United for Action.'3 The only signatories to the Stipulation that also
have contracts with DERS and Cinergy arg Cognis, Kroger, the Industrial
Energy Users-Ohio, Ohio Energy Group, and the Ohio Hospital
Association.!32 Those opposing the Stipulation that signed contracts, or

had members that signed contracts, with Cinergy or DERS inchude

130

id. at 5-6.
Hi {n re DE-Ohio’'s MBSSQ, Case No. 03-93-EL-ATA, e al. (Stipuiation) (May 19, 2004); /n re OE-
Ohio's MBSSO, Case No. 03-93-EL-ATA, ef al. (Hixon Prepared testimony at BEH 2-12, 17) {(March 8,
2007).
el id
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Constellation and the Ohio Manufacturer’s Association.!'3® The only
Parties opposing the Stipulation that did not have contracts with DERS
or Cinergy are OCC, OMG, OPAE, PSEG Energy Resources, and the
National Energy Marketers’ Association, 3¢

Therefore, contrary to the assertions of OCC, OMG, and OPAE,
even if the Commission accepts their argument that it should consider
the Stipulation only with the support of those who did not sign DERS or
Cinergy contracts, the supporters include stakeholders from every
consumer group. People Working Cooperatively and Citizens United for
Action are residential advocacy and service groups that have large active
constituencies in DE-Ohio’s certified territory. Additionally, each is a
non-residential customer in its own right. People Working Cooperatively
runs an industrial center providing energy efficiency services for
contractors that provide services to residential customers. First Energy
Solutions, Dominion Retail, and Green Mountain are all CRES providers
that sell generation service to all consumer groups. First Energy
Solutions and Dominion still provide service to customers, Dominion
Retail exclusively to residential customers, in DE-Ohio’s certified

territory. Of course the support of DE-Ohio and Staff should also be

M In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ef . (Stipulation) (May 19, 2004); /n re DE-
Chio's MBSSQ, Case No. 03-93-EL-ATA, ef af. (Hixon Prepared testimony at BEH 2-12, 17) (March 9,
2007 In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, e ol (Tr. 1li at 45) (March 21, 2007)
{Stipulated on the record that Ford is a member of Ohio Manufacturer's Association, and upon information
and belief, other Industrial customers that signed DERS and Cinergy contracts).

e In re DE-Chio’s MBSSO, Case No, 03-93-EL-ATA, o af. (Stipulation) (May 19, 2004); frr re DE-
Ohio's MBSS0O, Case No. 03-93-EL-ATA, ¢r af. (Hixan Prepared testimony at BEH 2-12, 17) (March %,
2007,
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considered. Even under this restrictive view the Stipulation enjoyed wide
support.

Further, DE-Ohio asserts that all of the signatories deserve
consideration. Kroger has only contracts that provide for wholesale
service to its CRES provider, Constellation.!33 The only Stipulation
supporters that signed DERS or Cinergy contracts prior to signing the
Stipulation are the Ohio Hospital Association and Ohio Energy Group.
Cognis: and Industrial Energy Users-Ohio did not sign DERS or Cinergy
contracts until after the submission of the Stipulation and the Cinergy
contract with Cognis was not signed until after the close of evidence on
June 1, 2004.13¢ Therefore, the Commission should consider the
support of Cognis and Industrial Energy Users-Ohio.

Finally, DE-Ohio is not a party to the Chio Energy Group and Ohio
Hospital Association contracts and there iz no evidencer that it was
involved in the negotiation of those contracts despite OCC’s unsupported
claims to the contrary. DE-Ohio asks only that the Commission read the
testimony of Greg Ficke, Jim Ziolkowski, and Denis George. The record
demonstrates that neither Mr. Ficke, Mr. Ziolkowski, nor DE-Ohio was
involved in the negotiation of the DERS contracts with Ohio Hospital

Association or the Ohio Energy Group. Mr. George was involved as a

1l in re DE-Ghio's MBSSO, Case No. 03-93-EL-ATA, et o/, (Hixon Prepared testimony at BEH 6,
12) (March 9, 2007).
- 14, at BEH 4, 5.
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Kroger: employee but could not remember what meetings, if any, Mr.
Ficke attended or in what capacity he may have attended.!37
To bolster support for its contention that the Commission should

not consider the Stipulation QCC cites Time Warner Axs v. Pub. Util
Comm'n.13 QCC ignores, of course, the Court’s recent holding in
Constellation v. Pub. Util. Comm’n regarding the Time Wamer footnote,139
In rejecting Constellation’s claim that the electric distribution utility
violated the standard set by the Court in the Time Warner footnote the
Court held:

Assuming for the sake of argument that such an

exclusion occurred, it was not directed at an

“entire customer class,” which was the factual

predicate in the Time Wamer footnote. As the

Commission observes, “Since representatives on

behalfl of DP&L residential, commercial, and

industrial customers all participated in the

settlement process and signed the Stipulation,

no entire customer class was excluded. The

factual predicate upon which the Time Wamner

admonition was premised is simply not

presented in this case 140
These cases are identical to Constellation. In these cases settlement
discussions were held with all Parties and all customer classes. No
Parties were excluded, in fact DE-Ohio held individual settlement
discussions with OCC, OMG, and OPAE at various times and all Parties

made settlement offers. Ultimately, Parties from every customer class

17 In re DE-Ohio's MBSSQ, Case No. 03-93-EL-ATA, ¢t al. (George's Deposition Transcript at 21-
22, 46-49) (February 20, 2007).

" In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, er al. {OCC’s Remand Merit Brief at 67)
(April 13, 2007).

1 Constellation v. Pub. Util. Comm n, 104 Ohio St. 3d 530, 535, 820 N.E.2d 385, 890 (2004).

1 id. (emphasis added).
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signed the Stipulation. Time Warner is simply not applicable to the facts
present in thqse cases.

OCC and QPAE argue, however, that the Stipulation is relevant
because DE-Ohio conducted secret negotiations to the exclusion of some
Parties, including the aforementioned groups.!! First, DE-Ohio held
discussions with all Parties. It invited all Parties to such discussions and
all Parties, including OCC and OPAE, received the Stipulation prior to its
filing at the Commission. Both OCC and OPAE complain that they were
not included in settlement discussions between the September 29, 2004,
Opinion and Order and the November 23, 2004, Entry on Rehearing, 142

DE-Ohio did not conduct any settlement discussions with any
Party during the period between the Commissioﬁ’s Opinion and Order
and its Entry on Rehearing. DE-Ohio was busy attempting to formulate
an Application for Rehearing that might result in an MBSSOQ acceptable
to the Commission and DE-Ohio. There was no time for further
negotiation,

Apparently, OCC and OPAE are concerned that they did not have
negotiations with DERS during that time period. OCC is not a customer
and it would have been odd had DERS solicited OCC. OPAE is not a

customer in DE-Ohio’s certified territory; so, it would have been equally

1 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ef al. (OCC’s Remand Merit Brief at 68)
{April 13, 2007}); In re DE-Ohio’s MBSS0, Case No. 03-93-EL-ATA, ef /. (OPAE’s Remand Merit Brief
at 9) (April 13, 2007).

"z In re DE-Ohio's MBSS0, Case No. 03-93-EL-ATA, et al. (OCC’s Remand Merit Brief at 50-51)
{Apri} 13, 2007); In re DE-Ohio's MBS5Q, Case No. 03-93-EL-ATA, ef al. (OPAE's Remand Merit Brief
at 9-10) (April 13, 2007).
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odd had DERS solicited OPAE. DERS might have solicited OPAE's
members in DE-Ohio’s certified territory, the Hamilton and Clermont
County Community Action Aéencies, but it was certainly not under any
obligation to do so.

Finally, as discussed in DE-Ohio’s merit brief, there is nothing
wrong with confidential discussions with one or more Parties to the
exclusion of other Parties in any case. Confidential settlement
discussions resulting in agreements not brought to the Commission for
approval are routinely engaged in by OCC and it is disingenuous for OCC
to complain when it engages in the same conduct.143 DE-Ohic is aware
of, and the record evidence shows, at least four such agreements
negotiated and entered by OCC.!% OCC made confidential settlement
offers to the other parties in these proceedings that have not been
revealed to this day.145

Similarly, OPAE’s claim that it was not a participant to confidential
settlement discussions with DE-Ohio, was not offered a settlement, and
did not sign the Stipulation because it violated Ohio law, is incorrect.146

On May 10, 2004, OPAE approached DE-Ohic with a settlement offer.147

o In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA ef af. (DE-Ohio Remand Ex. 20-23) (March
21, 2007).

bt In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA er al. (DE-Ohio Remand Ex. 20-23) (March
21, 2007); Ohio Consumers’ Counsel v. Pub. Util. Comm'n, 110 Ohio St. 3d 394, 399, 853 N.E2d 1153,
1159 (2006).
s 1d

146 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA ef al. (OPAE’s Remand Merit Brief at 9-10,
13} (March 21, 2007)

W in re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA et al. (OPAE Sentlemem Offer) (July 16,
2004).
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OPAE’s settlement offer was filed with the Commission under seal and
the Commission granted confidentiality for an eighteen-month period
that expired in 2006.148 OPAE’s settlement offer is therefore, now public
record. OPAE’s settlement proposal to DE-Ohio begins as follows:

Ohio Partners for Affordable Energy (“OPAE®)

and Citizens United for Action (“CUFA” jointly

make the following settlement offer to Cincinnati

Gas & Electric Company (*CGE®). In return for

an agreement an the following issues, OPAE and

CUFA are willing to withdraw from the case or
reach another disposition mutually agreeable to

both parties.
Our Proposal is as follows:
1. The company will provide OPAR with
1.345 million per year through
2008....149
Thus, OPAE had no qualms about entering secret negotiations with DE-
Ohio to the exclusion of almost all Parties, including OCC. It had no
qualms about settlement through withdrawal or a side agreement not
filed before the Commission, and it had no qualms about legal issues
impeding settlement.!5¢ QPAE was willing to settle if DE-Ohio was
willing to give it control of money.
DE-Ohio did not settle with OPAE because the Duke Energy

Community Partnership (DECP) administers energy efficiency and

weatherization contracts in DE-Ohio’s certified territory. Both the Staff

148

in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA e ai. (Entry) (September 28, 2004)
i in re DE-Okhio’s MBSSO, Case No. 03-93-EL-ATA e al. (OPAE Settlement Offer) (July 16,
A
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and OCC are members of the DECP board. In fact, as a result of the

settlement with OCC regarding OCC’s appeal of the Commission’s order

in the Duke Energy Corporation merger with Cinergy Corp., DE-Chio set *

aside $250,000 for an OPAE member, the Cincinnati/Hamilton County
Community Action Agency (CHCCAA), for an energy efficiency contract
and CHCCAA has not spent even a single dollar and will likely forfeit the
money to a contractor chosen next month by DECP.15!

Apparently, OPAE and OCC wish to apply a double standard where
it is acceptable for OPAE and OCC to engage in “secret” settlement
discussions and enter “secret” settlements but unacceptable for any
other party to entertain confidential negotiations. If anything, the
presumption should run the other way for a public agency such as the
OCC and a non-profit organization such as OPAE, In any event, QCC’s
and OPAE’s concerns are misplaced and should be dismissed.

C. The Stipulation did not change the burden of proof required of
DE-Ohio and is therefore not relevant.182

OMG makes an argument unique to these proceedings, but
incorrect, that the presentation of the Stipulation to the Commission
changed the burden of proof in these cases such that DE-Ohio need not
prove its Application and the Stipulation are lawful and reasonable and

all that it need show is that the Stipulation, taken as a whole, is

. In re DE-Ohio’s MBSSO, Case No, 03-93-EL-ATA ef al. (DE-Obio Remand Ex. 22) (March 21,
2007).

3 In re Dominion East Ohio's Application fo Restructure its Commodiy Service, Case No. 05-474-
GA-ATA (Opinion and Order at 13) (May 26, 2006).
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reasonable pursuant to the traditional three prong test.133 OMG alleges
that the change in the burden of proof makes the Stipulation relevant
throughout the proceeding because the Commission used the wrong
criteria to determine the proper MBSSO ultimately ordered on November
23, 2004.1%¢

OMG is incorrect because the Commission has always been clear
that a Stipulation does not alter the burden of proof.13 In Dominion the
Commission held “the Commission would note in the first instance that
the Stipulation does not change the burden of proof.."'56  The
Commission has consistently followed this doctrine requiring the
applicant to satisfy the burden of proof in cases before the
Commission.157

More importantly, this is not an issue before the Commission on
remand. The Commission held that the record evidence demonstrated
that DE-Ohio’s MBSSO is a market price.!58 The Court affirmed the |
Commission’s order stating that no Party had refuted the evidence relied

upon by the Commission.!S? The Commission and the Court also held

1 In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA e al. (OMG's Remand Merit Brief at 6)
(April 13, 2007).

15 Id. at 68,

1 In re Dominion East Ohio’s Application to Restructure its Commodity Service, Case No. 05-474-
EﬁA-ATAIEOpinion and Order at 13) (May 26, 2006).

157 Ormet v, Ohio Power Company, Case No. 05-1057-EL-CSS (Opinion and Order at 4) (June 4,
2006); In re Vectren Decoupling Appiicaiion, Case No. 05-1444-GA-UNC (Opinicn and Crder at 10)
(September 13, 2006)

ist In re CGAE's MBSSO, Case No. 03-93-EL-ATA (Opinion and Order at 24) (September 29,
2004).

1% Ohio Consumers’ Counsel v. Pub. Util. Comm’n, 111 Ohio §t.3d 300, 310-311, 856 N.E.2d 213,
226 (2006),
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