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electric rates were frozen, and the original plan was for an of the utHities to offer market-based rates foltowing the end of 
the Maricet Oevetopment period. Tbe Market Oevetopment pertod was scheduted to end no later than 12/31A)5. 

Cl 2003. the PUCO and other groups became concemed that the competitive electrto retail market in Ohto was not 
tftoiendy robust to prevent wild price swir)gs under pure competitkHi and maricet pricing. The problems in CaKfomla and 

uie subsequent Enron meltdown also cotorad their feelings. As a result, they asked the utililies to off^ Rate Stabilizatton 
Plans in lieu of pure maricet pricing. 

CG&E <Ouke Energy Ohto) filed its RSP (known as the eectric Reliability and Rale Stabilizatton Plan, ERRSP) during the 
first half of 2004. A number of large customers, some represented by industry groups, intervened in the filing. CG&es 
and the PUCO's goal was to obtain rapid approval of the RSP such that the new rates couto go into effect on 1/1/2005. 
The intenreners represented a roacttilock, however. To eKmtnate this roadbtock and prevent a formal hraring. CG&E 
negotiated special conditions wifl> the intenreners and ultimately reached agreements wHh them. 

The original settiement agreement with ti>e inten/eners caNed for Cinergy to form a "CRES" (Certified Retail Electric 
Supplier - tiie State of Ohio must certify aU retail electrfc provtoers in terms of credHwortiiiness, etd). The Cinergy CRES 
was to provtoe generation swvice for the interveners at pro-specified, contractual rates. At tiie last minute (I.e.. Oecember 
2004), Cinergy's top management decided tiiat tiie CRES settiement was too risky, and Cinergy essentially dockied to not 
fbltow tiirough witii tiie contract To prevent lawsuits fbr breach of contract. Clnergir entered into negotiattons witii each of 
tiie parties and agreed to make montiily or quarteriy payments In lieu of offering generation service from ttie CRES. 

So as you can see, tiie XIRES" customers are actually full-requirement customers of Duke Energy Ohto* but they receive 
payments from tiie Company instead of receiving generation service from Qie Cinergy CRES (ttie Cinergy CRES does not 
have any retail customers, but has at least 122 million of expenses). 

The payments fry each group of tiie "^RES* customers differ from each otiier. Generally speaking, the contracts witii 
each group specHy ttiat the customers betonging to that group wiK receive refunds of vartous RSP rfdere (e.g.. RMer AAC, 
Rkier FPP, Rkler IMF. Rkler SRT, etc.)- Each month or quarter. I prepare statements that show ttie amourrt of money that 
is to be refunded to each customer, and the p^ments are made from ttie CBU's (non-regulated generation) budget 

0^ se payments will last tiirough December 2008 at which point tiie ERRSP wUl terminate. 

Bv tiie vww. tiie "CRjEycustomers 
payments total 
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Hope tills helps. 

f u y-f--^r CONFDENTIAL PROPRIETARY 
Rate Senrtoes TRADE SECRET 
513 287-3337 

From: Wathen, Don 
Sent: Tbursday, May 11, 2006 3:08 PM 
To: Ztotttowski, .Hm 
Subject: FW: ORES Payments 

Jim, 

Can you respond to Jon's question? You and Tmn are tiie only ones I'm aware of who know tills stuff. 

r 
From: Gomez, Jon 
Sent: Thursday, May 11,2006 3:00 PM 

56 



To:W5ithen,Don n^^r^^ 
Subjecb CRES Payments UXl95 

you have anyttiing ttiat tells or can you brtef^ describe tiie concept behind tiie CRES payments? We are budgeting 
jund $22M a n n u ^ frx ttite ou of our non-native segment How was tiiat number derived, M̂ho does it go to, and does 

it last until tiie end of 2008? Just tr^dng to get a little more educated on ttHs. Thardcs, Jon 

Jon Gomez 
DEA Budgeting 8. Forecasting 
(317)838-1653 
fQomez@cinerQv.com CONRDENTIAL PROPRIETARY 

TRADE SECRET 
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r nt: 
l o : 
Ce: 
Subject: 

Smitti, Paul - Rates 
Tuesday, August 01.2006 6:08 PM 
Ziolkowski. Jim 
Storck. Don 
CRES Customer Rebates 

CONFiDENTiAL PROPRIETARY 
TRADESECRET 

J im-
For the proposed C&l rate increase in 2009 & 2010, please catoutete the % ctf the increase that will be rebated to CRES 
customers. Jack recalls a number somewhere bebveen 15-30%. Hopefully you can pinpoint a more ^)ecifto number. 

Thanks. 

45 
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Ziolkowski, Jim 

F'^m: 
* > 

To: 
Subject: 

01197 

Storok.Don 
Wednesday, August 02.2006 8:03 AM 
Ztolkowski. Jim 
FW: CRES Customer Rebates 

CONRDENTIAL PROPRIETARY 
TRADE SECRET 

Lets discuss. 

From: Smith, Paul - Rates 
Sent: Tuesday, August 01,2006 6:08 PM 
To:ZtoHcowski,Jfrn 
CaStordc,Don 
Subject: ORES Customer Rebates 

Jtm 

For ttie proposed C&l rate increase in 2009 & 2010. ptease catenate the % of tire increase that will be rebated to CRES 
customers Jack recalls a number somewhere between 15-30%. Hopefully you can pinpoint a more specifte number. 

Tnanks. 

44 
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CONFIDENTIAL PROPRiETARY 
TRADE SECRET Agreemen t 

This agreement is between Cinergy Corp. (Cinergy), through its 

agent Cinergy Retail Sales, LLC (CRS), and the Industrial Energy Users-

Ohio (lEU-Ohio) for the benefit of Marathon Ashland, Inc., and General 

Motors, Inc., (Custoiners), effective this 8th day of November 2004. Uiis 

Agreement replaces and supersedes the terms and conditions of the 

Agreement dated May 28th 2004, between lEU-Ohio and Cinergy. As to 

General Motors, fnc^ this agreement is effective only to G e n ^ ^ Motors, 

Inc., West Chester Operation (OM)l It is the intent of the parties to this 

agreement to bind the Customers to the terms and conditions set forth 

herein. The following is the entire agreement between CRS and IBU-Ohio 

(Parties); it may not be amended except by the written agreement of the 

parties. 

This agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Pardes and may 

be released to non-parties only if ordered by a court or adminiatrative 

agency of competent jurisdiction. If the issue of this agreement's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the party before such court or administrative 

agency shall immediately notify the other party. The Parties shall defend 

the confidentiality of this agreement. The Parties shall not cizxnilatc the 

agreement, or its existence, to any employee, agent, or assignee of the 

party unless such employee, agent, or assignee has a need to know for 

...,«««». . DEPOSITION 
<C16910:> I gxHIBIT 

-rtf 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

• c ^ * -

the purpose of effectuating the agreement For purposes of this ^ k 

paragraph, the term Parties includes the Customers. 

The Parties, for good consideration, agree to the following terms 

and conditions: 

I. B<^juuiing Januaiy 1, 2005. or at siach later time as may be 
speciiied herein fbr any accounts of each Customer that may be 
presently receiving competitive retail generation sovice froon a 
sui^lier not affiliated with Cinergy, CRS shall supply, on a ftjU 
requirements basia, and each Customer shaU purchase firm 
competitive retail electric generation service from CRS or 
another Cinergy affiliated oompetitive retail electric serrice 
provider designated by CRS. Any accounts of each Customer 
presently receiving competitive rctaU electric service Aom ia non-
Cinergy affiliated competitive retail electric service provider shall 
have the right to delay the start date of the above described 
supply relationship with CRS to a date specified by such 
Customer provided that such delay does not cause the suppfy 
relationship with CRS to commence later than Januaiy 1,2006. 
The all requirements, firm, competitive retail generation supply 
provided by CRS to Customers shall be priced at the currently 
effective unbundled generation price specified in the otherwise 
applicable tariff schedule of 'Hie Cincinnati Gas & Electric 
Company for standard offer service, less an amotmt equal to the 
applicable Regulatory Transition Charge (RTC), the resulting 
specified price also known as l i t t l e G'^. Compliant contracts 
to implement the above described service relationship between 
Customers and CRS shall be executed as soon as reasonably 
possible and shall terminate no later than December 3 1 , 2008. 
Cinergy shall reimburse Customers for actual payments made 
to The Cincinnati Gas & Electric Company as follows: (1) Firom 
Janvuuy 1, 2005 through December 31, 2005, any Customer 
purchasing competitive retail electric service from a non-
Cineiigy affiliated competitive retail electric service provkier shall 
maintain the shopping credit structure (payment of Big G less 
the applicable shopping credit) approved by the Commission in 
case no. 99-1658-EL-ETP and Cinergy shall reimburse monthly 
such Customers for the rate stabilization charge component, 
and one half of the system reliability tracker component of the 
Provider of Last Resort (POLIQ chaige paid to The Cincinnati 

1 The currently cfiTective tittle G rate shell mean the Little G rate in eflect as of the date 
this agreement is signed. 

tCl6910:) 
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Gas & Electric Company; (2) firom Januaiy 1, 2005, through 
December 31, 2005, Cinergy shall reimburse GM monthly the 
ftdl amount billed to and paid by GM as the Regulatory 
Transition Charge paid to The Cincinnati Gas & Electric 
Company provided GM is purchasing competitive retail electric 
service from a non-Cinergy aifiiiated competitive retail electric 
service provider during such calendar year (3) beginning 
January 1, 2005, through December 31, 2005, for all 
Customers purchasing competitive retail electric service from a 
Cinergy afBliated competitive retail electric service provider, 
Cinergy shall reimburse monthly aU such Customers for tiie as 
bQled and actual full amount of the Regulatory Transition 
Charge, the as billed and actual full amount of any Ratei 
Stabiliaation Charges, and one half the amount billed to 
Customers as the system rdiability tracker component of the 
Provider Of Last Resort charge actually paid to The Cincinnati 
Gas & Electric Company; (4) beginning Januaxy 1, 2006, for 
Customers purchasing tiie above described competitive retail 
electric service from a Cineigy afEliated competitive retail 
electric service provider, Cinergy shall reimburse monthly all 
Customers for the fiiU amount tnlted to and paid by Customers 
as the Regulatory Transition Charge, tiie fuU amount billed to 
and paid by Customers as Rate Stabflization Charge, 
component, and one half the amount billed to Customers as the 
system reliability tracker component, of the Provider Of Last 
Resort charge actually paid to The Cincinnati Gas & Electric 
Company. Customers shall pay all remaining applicable 
market-based standard service offer charges including, but not 
limited to, the infrastructure maintenance fund component of 
the Provider of Last Resort charige. i To the extent that 
Customers actually pay the infras^ctitre maintenance fund 
component of the Provider oi last resort ChargI, Cinergy shall 
reimburse, consistent with the reimbursement schedule 
contained herein, infrastructure maintenance fund payments in 
excess of 4% of littie g. Nothing herein shall operate to limit the 
ability of each Customer to avoid all or such portion of any 
standard service offer charge that may be avoideid by shopping 
customers. Cinergy and the Customers understand tha t (1) 
this agreement waa drafted based on the expectation that each 
Customer shall qualify as shopping customers so as to avoid all 
or such portion ofany standard service offer charge that may be 
avoided by shopping customers; and, (2) as a shopping 
customer, each Customer shall not be billed any standard 
service offer charge that may i e avoided by shopping 
customers. 

fCl69lO:} 

336 



i i / i i / \ > * "J !^ i / . i - J rAA. i k A £'£l 7 » 5 « 
ClNKKCiK CUJO' C i ^ 

l^QOd 

S < i f U ^ 

CONFiDENTiAL PROPRIETARY 
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2. If, prior to December 31, 2008, the Customers add additional 
load or accounts in The Cincinnati Gas & Electric Company's 
certified territory which exceeds the Customer's comtuned (all 
accounts) maximum demand as oJT January I, 2005, such new 
load or accounts may receive the options and benefits accruing 
from participation in this agieemept to the extent that, for each 
Customer, such new load or accounts cumulatively represents 
new annual peak load of three (i) MW or less; any accounts 
representing new k>ad b^ond me foregoing limit are not 
included under this agreement* I 

3. Customers purchasing competitive retail electric service from a 
non-Cinergy afBliated competitive retail electric service provider 
shall be deemed to have provided, through this agreement, such 
written notice as 'may be required prior to the end of such 
purchase contract so that the Custbmers may avoid any penalty 
or additional charge tisat may arise absent such notice upon 
retuming to standard offer service! provided by The Cincinnati 
Gas 8E Electric Company.. : 

. 1 

4. Cinergy shall pay the Indu$trial Energy Users-Ohio 
$100,000.00 as compensation fbr legal servicest upon the 
issuance of a final order of the Commiasion satisfactory to 
Cinergy. ; i 

: • i I 
5. This agreement has no application to The Cincinnati Gas & 

Electric Company's transmission jand distribution rates as 
approved by the Public Utilities Commission of Ohio. 
Customers shall, pair ;the applicable transmission and 
distribution fates of Tl^ CindhnaHJGas &'EIectric Company as 
approved by the Ccmm:tssion, and/jir if applicable, shall pay to 
Cinergy Retail Sales th^ applicable jtransmission charges equal 
to the transmission clj|ai;ges approved by the Public Utilities 
Commission of Ohio f(|r •Cincinnat̂ . Gas 6E Electric Company. 

Customers, or their appointed represezuative, retain all rights to 
p>articipate in Cahuni^sion and ] Federsd Energy Regulatory 
Commission proceeding that maly affect the rates, terms, or 
conditions of distrilmtioh ^ d transrliission service. 

{Cl69l0.i 

Nothing in this agrpem^iti shall affect the terms and conditions 
agreed to by Industrial Eii|er|y UscrA-Ohio on behalf of General 
Motors and Cinergy, pursJLiajit to tne agreement dated May 8, 
2000 related to th<i setileiientof cckain issues in PUCO Case 
No. 99-1658-EL-ETp. \ I 

Nt .1::^: 
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7. 

O 
Cinergy will co 
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to supply com; 
requiied by 
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ph( oijie (1} ofjtius agreement. 
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filed by The Cini 
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rgv usarsrOhio: shall support a Stipulation 
i QaB & Eleptric Compare and the lEU-
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u: ickted tojCikiergy. The Customers shall 
a gnergy'lisers-Obio to support an 
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3p p ^ by I the Commission witiiout 
U i'^tematiire proposal submitted in its 
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such that it t* 
Stipulation signedj 
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t c 

B. 

C. Each Customer mil 
entirety, includiQg 
months written oeUce 
shall be effective f 
agreement 

Before termination of th< 

B above, the parties agree 

agreement, by negotiating ai ind tt€ i ts Jlaltiie sigreement that provide the 

r 
<C16910:) 

ai£ef Oecertiber 31,2008, or as foltows: 

Coi ir t̂ ^ îon of Ohio, in case no. 03-93-EL-
nt t{ |̂o$ reh< axing acceptable to Cinergy 

infit^out modification the original 
^ ^ ,.^tr%s tir adopts without modification 

CG&E's altemati | f -o j^saj . ziia ie in its application for 
rehearing. I 

A court or admi j s ^ r ^ 
issues an order it IpriT in 
agreement or othei ise ro 

i 

i. 

twen^ty'of competent jurisdiction 
I tii^ !f4r ies of the benefits of this 
' ' ' 0 this igreement 

iv: tf i^i i t ^ tiinate this agreement in its 
i t in bici tviih the CRS, upon twelve (12) 
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c|fsto$W-apcounts and for this entire 

[t a$ flrcfvided in paragraphs A and 
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• j • 

n 
i 

L h ; 

i h • 
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and will be effective upoi L 

To Customers: 

Samuel C. Rand 
McNees, Wallace 8 
21 East Sta tes 
Columbus, Ohio ^ 
(614)469-8000 

To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourth SI 
Cincinnati, OH 45: 

or such other address asi 

to time. Payments shall. I 

designated by the payee 

Cinergy and the 

harmless the non-breac 

parties including the gov 

this agreement, inclU' 
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retail electric service aris 
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g nal agreement. 

s|t( be given hereunder shall be 

n sses appearing herein below 

.1; 

iirj 9 ri :̂  g by the recipient from time 

wire transfer to the accoimt 

j$^end, indemnify, and hold 

ih f' and all claims by third 

H\ 

ehfreB^#4g|t|qpe enforcement or breach of 

to, property damages, 

fines, or penalties arising 

acceptance of competitive 

cpiif rtion with the performance 
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apply to successors 

Cinergy provided, as 

substantially similar 

prcacntty exist The 

under this agreement 

party and such written 

This agreement s 

with the laws of the Sta 

Entered into on 

On behalf of Cinergy | .• 
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Itfctâ  ttiefit of the Parties and shall 

ssi|n^|]f|][e!|Lpbcted Customers as well as 

they continue to display 

jcfl^racteristics as those that 

their rights or obligations 

l^scnt of the non-assigning 

sonably withheld. 

d construed in accordance 

Paul A. Colbert, Senior 
The Cincinnati Gas 8t 
155 East Broad Street 
Columbus, Ohio 43215 

(C16910:> 
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Agr€ietnent 

This agreement is between Cinergy Corp. (Cinergy), through its 

agent Cinergy Retail Sales, LLC (CRS), and the Industrial Energy Users-

Ohio (lEU-Ohio) for the benefit of Marathon Ashland, Inc., and General 

Motors, Inc., (Customers), effective this 28th day of May 2004. As to 

General Motors, Inc., this agreement is effective only to General Motors, 

Inc., West Chester Operation (GM). It is the intent of the parties to this 

agreement to bind the Customers to the terms and conditions set forth 

herein. The following is the entire agreement between CRS and lEU-Ohio 

(Parties); it may not be amended except by the written agreement of the 

parties. 

This agreement is binding on the Parties regardii^ the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this agreement's 

confidentiality comes before a court or administrative agency of 

conii3etent jurisdiction the pi€irty before such court or adminiatr^tive 

agency shall immediately notify the other party. The Parties shail defend 

the confidentiality of this agreement. The Parties shall not circulate the 

agreement, or its existence, to any employee, agent, or assignee of the 

party unless such employee, agent, or assignee has a need to know for 

the purpose of effectuating the agreement For purposes of this 

paragraph, the term Parties includes the Customers. 

(Cissao: 

DEPOSITION 
EXHIBIT 

, ^ioL.^t^^^, . 3 4 1 
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The Parties, for good consideration, agree to the following terms 

and conditions: 

1. Beginning Januaiy 1, 2005 or at such later time as may be 
specified herein for any accounts of each Customer that may t>e 
presently receiving competitive retail generation service from a 
supplier not aifiiiated with Ciner^^ CRS shall suppfy, on a full 
requirements basis, and each Customer shall purchase firm 
competitive retail electric generation service from CRS or 
anotiier Cinergy affiliated competitive retail electric setvice 
provider designated by CRS. Any accounts of each Customer 
prescntfy receiving competitive retail electric service from a non-
Cinergy affiliated competitive retail electric service provider shall 
have the right to delay the start date of the above described 
supply relationship with CRS to a date specified by such 
Customer provided that such delay does not cause the supply 
relationship with CRS to commence later than Januaiy 1, 2006. 
The all requirements, firm, competitive retail generation supply 
provided by CRS to Customers shall be priced at the c u r r e n t 
effective xinbundled generation price specified in the otherwise 
applicable tariff schedule for standard offer service less an 
amount equal to the appHcabte Regulatory Transition Charge 
(RTC), the resulting specified price also kriown aa "little G"'. 
Compliant contracts to implement the above described service 
relationship between Customers and CRS shall be executed as 
soon as reasonably possible and shall terminate no lat^r than 
December 31 , 2008. Cinergy shall reimburse Customers for 
payments made to The Cincinnati Qas & Electric Company as 
follows: (1) From Januaiy 1, 2005 through December 31 , 2005, 
any Customer purchasing competitive retail electric service from 
a non-Cinergy affiliated competitive retaU electric aervice 
provider shall maintain the shopping credit structure (payment 
of Big G less the applicable shopping crediQ approved by the 
Commission in case no. 99-1658-BL-ETP and Cinergy shall 
reimburse monthfy such Customers for half of the amount 
billed to Customers as the component of the Provider of Last 
Resort (POLR) charge paid to The Cincinnati Gas & Electric 
Company; (2) from January 1, 2005 through December 31 , 
2005, Cinergy shall, reimburse GM monthfy the ftill amount 
billed to and paid by QM as the RTC component paid to The 
Cincinnati Gas & Electric Company provided GM is purchasing 
competitive retail electric service from a non-Cinergy affiliated 

> The currently cfiective Little Q rate s h ^ meaji the Little G rate in elTect as of the date 
this agreement is signed. 

{C1S520:J 2 
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competitive retail electric service provider during such calendar 
year (3) beginning January 1, 2005, throi^gh December 31, 
2005, for all Customers purchasing competitive retail electric 
service from a Cinergy affiliated competitive retail electric 
service provider, Cinergy shall reimburse monthfy all such 
Customers for the as billed and actuaJ fUU amount of the RTC, 
the as billed and actual full amoimt of any Rate Stabilisation 
Charges, and half of the amount billed to Customers as tlie 
POLR component actualfy paid to The Cincinnati Gas & Electric 
Company; (4) beginning Januaiy 1, 2006, for Customers 
purchasing the above described competitive retail electric 
service from a Cinergy affiliated competitive retail electric 
service provider, Cinergy shaU reimburse monthfy all 
Customers for the lull amount biQcd to and paid fay Customers 
as the RTC, the full amount billed to and paid by Customers as 
Rate Stabilisation Charges, and hsdUT'.of the amount billed to 
Customers as the POLR ccmnponent' actuafiy paid to The 
Cincinnati Gas & Electric Comfmny. 

2. If, prior to December 31 , 2008, the Customers add additional 
load or accounts in The Cincinnati Gas,& Electric Company's 
certified territoiy which exceeds the Customer's combined (all 
accounts) maximum demand as of Januaiy 1, 2005, such new 
load or accounts may receive the options.and benefits accruing 
from participation in this agreement to the extent that, for each 
Customer, such new load or accounts cumulatively represents 
new armucd peak load of three (3) MW or less; apy accounts 
representing new load beyond the foregoing limit are not 
included under this agreement 

3. Customers purchasing competitive retail electric service fifom a 
non-Cinergy affiUated competitive retail electric service provider 
shaU be deenied to have provided, through tills f^reement, such 
written notice as may be required prior to the end of such 
purchase contract so that the Customcrs^may avoid any penalty 
or additional charge that may arise absent such notice upon 
returning to standard offer seivice provided, by The Cincirmati 
Qas & Electric Company. 

3. Cinergy shall pay the Industrial Energy Users-Ohio 
$100,000.00 as compensation for legal services, upon the 
issuance of a final order of the Commiasion satisfactory to 
Cinergy. 

4. Customers shall pay The Cindnnati Gas & Electric Company's 
otherwise applicable transmission and. distribution rates as 
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approved by the Commission. Customers, or their ^pointed 
representative, retain all rights to participate in Commission 
and Federal Energy Regulatory Commission proceedings that 
may affect the rates, terms, or conditions of distribution and 
transmission service. 

5. Nothing in this agreement shall affect the terms and conditiona 
agreed to by Industrial Eneigy Users-Ohio on behalf of General 
Motors, and Cinergy, pursuant to the agreement dated May 8, 
2000 related to the settiement of certain issues in PUCO Case 
l4o, 99-1658-EL-ETP. 

6. Cinergy will comply with all regulatory requirements necessary 
to create an affiliated competitive retaiil elcx:tric service provides* 
to suppfy competitive retaU electric service to Customers as 
required by paragraph one (1) of this agreeinent. 

7. The Industrial Energy Users-Ohio shall support a Stipulation 
filed by The Cincinnati Gas & Electric Company and the lEU-
Ohio in Case No. 03-93-EL-ATA subject to such reservation as 
lEU-Ohio has communicated to Cinergy. 

This agreement terminates aiter Decembers 1, 2008, or .as follows: 

A. The Commission, in Case No. 03-93-ELr-ATA, fails to issue a 
final order acceptable to Cinergy. 

B. A court or administrative agency of competent jurisdiction 
issues an order depriving the parties of the benefits of this 
agreement or otherwise voiding this agreement 

C. Each Customer may individually terminate this agreement in its 
entirety, including its contract with the- CRS, upon twelve (12) 
months written notice to CRS provided, that such tennination 
shall be effective for all Customer accounts and for this entire 
agreement 

Before termination of the agreement as provided in paragraphs A and 

B above, the parties agree to use best efforts to fulfill the intent of this 

agreement, by negotiating amendments to the agreement that provide the 

paities with substantially the same economic benefit for substantially the 

same consideration as contained in the original agreement. 

(C15S20:) " 344 
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All notices, demands, and statements to be given hereunder shall be 

given in writing to the parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To Customers: 

Samuel C. Randazzo, Esq. 
McNees, WaQace & Nurick 
21 East State Street, 17* Floor 
Columbus, Ohio 43215 
(614) 469-8000 

To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 4S202 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to the accotmt 

designated by the payee from time to time. 

Cinergy and the Customers shall defend, indemnify, and hold 

harmless the non-breaching party from axty and all claims by third 

parties including the government regarding the enforcement or breach of 

this agreement, including but not limited to, property damages, 

environrnental damages, contract damages, fines, or penalties arising 

from or in connection with the provision or acceptance of competitive 

retail electric service arising from or in connection with the performance 

of this agreement. 

This agreement is for the exclusive benefit of the Parties and shall 

apply to successors and assigns of the affected Customers as well as 

(CLSS20:) 
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Cinergy provided, as to the Customers, they continue to display 

substantiaUy similar load and usage characteristics as those that 

presentiy exist The Parties shall not assign their rights or obligations 

under this agreement without the written consent of the non-assignii^ 

party and such written consent shal] not be unreasonably withheld. 

This agreement shall be governed by and construed in accordance 

with the laws of the State of Ohio. 

Entered into on this 28th day of May; 

On behalf of Cinergy On Behalf of tiie Customers 

UuMi 
Paul A. Colbert, Senior Counsel S a m u e l C. RandazaD, Esq. 
The Cincinnati Gas & Electric Company McNees, Wallace & Nurick 
155 E^st Broad Street 21 East State Street 
Columbus, Ohio 43215 VT^ Floor 

Columbus, Ohio 43215 

(ClSS30;r 5 

346 



01212 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

Agreement 

This agreement is between The Cinergy RctaiJ Sales, LLC (Cinergy), 

and the hospitals shown on the at tached agreement exhibit 1 

incorporated by reference into this agreement (Hospitals), effective this 

28th day of October 2004. This Agreement replaces and supersedes tlie 

terms and conditions of ttic Agreement dated May 19th 2004 between 

Hospitals and Cinergy. !t is the intent of the parties to this agreement to 

bind Cinergy and the Hospitals to the terms, and conditions set forth 

herein. The following is the entire agreement between Cinergy and the 

Hospitals (parties); it may not be amended except by the written 

agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the agreement are to 

remain confidential among the part ies and may be released to non

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of this agreement 

comes before a coxirt or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall use best 

efforts to ininiediately notify the other party. The parties shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, or assignee 

of the party unless such empioyecj agent, or assignee h a s a need to know 

for the purpose of effectuating the agreement. 

DEPOSITION 
EXHIBIT 

• ^ ^ I 353 
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The parties, for good consideration, agree to the following terms 

and conditions: 

i . Beginning J a n u a i y 1, 2005, and through December 3 1 , 2008, 
Cinergy will offer to sell retail electric generation service to the 
Hospitals for all their CG&E accounts at a firm power, all-in, 
fixed ra te equal to the applicable tariff rate of The Cincinnati 
Gas 6B Electric Company's unbimdled generation rate approved 
py the Public Utilities Commission of Ohio (Commission) in case 
no. 99-1658-EL-ETP less the regulatory transition charge 
approved in the same case less one (1) mil per kwh, except that 
Jewish Hospital and Children*s Hospitals shall purchase 
competitive retail electric generation service from Cinergy at a 
rate equal to the real time pricing tariff rate and currentiy 
effective service agreement they arc receiving from The 
Cincinnati Gas & Electric Company on December 3 1 , 2004, 
The retail electric generation offer indicated above will be an 
option for Hospited accounts to accept anytime prior to 

' December 3 1 , 2008 and the term of such generation 

arrangement will be designated by the Hospital accounts but 
will extend no longer than December 3 1 , 2008. The generation 
rate shall include a payment of amounts for emission 
allowances equal to the emission allowance cost CG&E is 
permitted to recover a s part of its price to compare charge of the 
market-based s tandard service offer. 

2. Cinergy shall reimburse the Hospitals for any rate stabilization 
charge (a component of the provider of last resort charge) 
actually paid to The Cincinnati Gas & Electric Company by the 
Hospitals purchasing competitive retail electric generation 
service from Cinergy pursuan t to paragraph one (1) above. 
Cinergy shall reimburse rate stabilization charge^ actually paid 
quarterly through the term of this agreement The Hospitals 
shall pay the infrastructure maintenance fund and the system 
reliability tracker* To the extent that hospitals actually pay the 
infrastructure maintenance fund component of the Provider of 
last resort Charge^ CG&E shall reimburse, consistent with the 
reimbursement schedule contained herein, total infrastructure 
maintenance fund payments in excess of 4% of little g. • The 
participating Hospitals will not pay the AAC (annually adjusted 
component) charges and any fuel adders that would apply to 
full service tariff customers. 

3. If, prior to December 31, 2008, the Hospitals add additional 
load or accounts in The Cincinnati Gas & Electric Company's 

(C04I94:J 
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certified territory, such new load or accounts may receive the 
options and benefits accruing from participation in this 
agreement to the extent tha t such new load or accounts 
represents new peak load of three (3) MW or less, except that 
new load relative to dual feeds shall be subject to the terms and 
conditions set forth in paragraph six (6) of this agreement. 

4. Cinergy shall pay the Ohio Hospital Association $50,000.00 
upon the issuance of a final appealable order of the Public 
Lltiliti'es Commission of Ohio satisfactory to Cinergy. 

5. The Hospitals shall comply with the terms and conditions of the 
order of the Public Utilities Commission of Ohio in case no. 03 -
93-EL-ATA including the payment of regulatory transition 
chaj^es and provider of last resort charges except a s set forth 
herein. 

6. Cinergy shali not amend the rates charged by The Cincinnati 
Gas & Electric Company for dual feeds for load existing prior to 
December 31 , 2004, until at least December 3 1 , 2008, The 
Cincinnati Gas & Electric Company may amend its tariffs for 
dual feed where there is a significant increase in load or for new 
dual feed consumers pursuan t to an application approved by 
the Public Utilities Commission of Ohio. 

7. Hospitals purchasing generation service pu r suan t to existing 
tariff load management riders as of December 3 1 , 2004, may 
continue to purchase generation service pu r suan t to such load 
management riders through December 3 1 , 2008. 

8. This agreement h a s no application to The Cincinnati Gas & 
Electric Company's transmission and distribution rates as 
approved by the Public Utilities Commission of Ohio. Hospitals 
shall pay the applicable transmission and distribution rates of 
The Cincinnati Gas & Electnc Company as approved by the 
Commission, a n d / o r if applicable, shall pay to Cinergy Retail 
Sales the applicable transmission charges equal to the 
transmission charges approved by the Public Utilities 
Commission of Ohio for Cincinnati Gas & Electric Company, 

9. The Hospitals shall cause the Ohio Hospital Association to 
support an Application for Rehearing filed by The Cincinnati 
Gas & Electric Company a n d / o r the Ohio Hospital Association 
seeking to restore the Stipulation, without modification, signed 
by The Cincinnati gas & Electric Company and the Ohio 
Hospital Association or seeking approval, without modification 

* J ( / U J 
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of the alternative proposal made by The Cincinnati gas & 
Electric Company in its application for rehearing, in Case No. 
03-93-EL-ATA, and any related litigation. 

This agreement terminates after December 3 1 , 2008, or upon the 
occurrence of any of the follovinng: 

A. The Public Utilities Commission of Ohio, in case no . OS-QS-EL-
ATA. fails to approve as part of the capped provider of last 
resort charge, a fuel cost recovery mechanism such tha t The 
Cincinnati Gas & Electric Company may recover fuel costs 
equal to the average costs for fuel consumed at The Cincinnati 
gas & Electric Company's plants, and economy pu rchase power 
costs, for sales in The Cincinnati Gas & Electric Company's 
Certified Service Territory, 

B. The Public Utilities Corrunission of Ohio, in case no. 03-93-EL~ 
ATA, fails to issue an entry on rehearing acceptable to Cinergy 
such that it restores without modification the original 

• Stipulation signed by the Parties or adopts without modification 
CG&E's altemative proposal made in its application for 
rehearing. 

C. Upon thirty (30) days written notice by either party upon the 
issuance of an order by a court or regulatory body of competent 
jurisdiction that substantially prevents either party from 
performing its obligations pu r suan t to this ag reement 

All notices, demands, and s ta tements to be given hereunder shall be 

given in writing to the parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To the Hospitals: 

Rick Sites, General Counsel 
155 East Broad Street, 15«» Floor 

Columbus, Ohio 43215-3620 

To Cinergy: 

Cinergy 
J a m e s B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

iCO-U^' l I 
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or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to the account 

designated by the payee from time to time. 

Cinergy and OHA shall defend, indemnify, and hold harmless the 

non-breaching party from any and all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including but not limited to, property damages, environmental damages, 

contract damages, lines, or penaltfes arising from or in connection with 

the provision or acceptance of competitive retail eiectric service arising 

from or in connection with the performance ofthis agreement. 

This agreement is for the exclusive benefit of the parties and may 

not be assigned without th« written consent of the non-assigning party. 

This Letter Agreement shall be governed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on this Sth day of November: 

On behalf of Cinergy On Behalf of the Hospitals 

M/-^^ VJJXP^-^ 

Paul A. Colbert. Senior Counsel Ricit Sites, General Counsel 
The Cincinnati Gas & Electric Company 155 East Broad St., IS^i' Floor 
155 East Broad Street Columbus, Ohio 43215-3620 
Columbus, Ohio 43215 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

This C^ion Agreement (the "Agreement*} is entered into as of this 2nd day of Febniary, 2005 

(the -EflFcctivc Date") by and between Cinergy Retai! Sales, LLC ("CRS'O a Delaware limited 

company, ̂ ^^^^^l^tKKKtttttlfKKS^^ (each 

individually a "Party* or collectivdy the "Parties^. 

c 
RECITALS 

WHEREAS, f H H H f l H H h l l l H i i ^ ^ 
puidiases electric power service from The Cincinnati Gas & Electric Company (CG&E) on 
metered accounts listed on Exhibit C. 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohb as a Certified 
Retail Electric Supplier (-CRES'7 and has the authority to engage in the sale of electrical power at 
retail; 

WHEREAS, CRS csire to establish terms and conditions for this option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained her^n, the 
Parties agree as follows: 

c 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defmed in this Agreement shall apply 
hereunder. 

"Afifjliate* means, with respect to any person, any other person (other than an individual) that, 
directly OT indirectly, through one or more intennediaries. controls, or is contrDfled by, or is under 
common control with, such person. For this purpose, "control" means the direct or indirect 

Cinergy c o r p o r a t e Records 
04016280 
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ownership often (10) percent or more. 

"Base Corkt̂ Ad Price" means the price in SUS as set forth in Exhibit B fo be paid h] 
CRS for the purchase of Generation and Transmission service under this Agreement. 

"Business Dav* means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at S:00 a.m. and close at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

"^Mym^^ DemaiH}" m e a n s ^ J H ^ ^ K combined maximum annual demands for all of .̂ .̂ ^ 
• P l l ^ ^ c o u f ^ ^ on Exhibit C with Cincmnati Gas & Electric (*K:G&E**) for the twelve 

mondis ending December 31,2004. 

**Capacitv*' has the meaning set fordi in any Transmission Provider*s tariff or MlSO^s 
transmission tarifT, as amended fitrni time to time, or as defined in any transmission tariff of a 
successor to MISO. 

"Defaulting Party" shall have the meaning specified in Section 6.1. 

"Energy" means electric energy of the character commonly known as diree-phase, sixty heitz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

*^ventofDefiiuir shall have the meaning specified in Sectton 6.1. 

"FERC* means the Federal Energy Regulatory Omimission or dsty successor agency thereto. 

"Firm" m e a ^ ^ t t h e only excuse fbr the failure to deliver Energy by CRS or the failure to receive 
Energy b y ^ l ^ ^ i s Force Majeure or die other Party^s &ilure to perform. 

'Tull Requirements Enerev" means, except as provided herein, t h a t ^ ^ ^ H n i a l l purchase all of 
its retail Energy requircmertts for its facility flDm CRS and ^ ^ ^ J I ^ ^ H ^ i not resell any of 
the Energy provided hereunder to any third party. 

"Interest Rate" means, for any date the lesser of (a) two (2) percent over the per annwn rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published firom time to time in 
die Federal Reserve Statistical Release H. 15; or (b) the maximum lawfol interest rate. 

"MW" means megawatt. 

"Term" shall have the meaning sped fied in Article 4. i. 

"Transmission Providg^" K S t ^ ^ ^"*'*^ ̂ ^ entities transmitting or transporting the Eneigy 
on behalf of CM or' ^ ^ ^ ^ ^ 
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itly purchases its generation electric service &om The Cincinnati Gas & 
Electric Company ("CG&E") pursuant to the applicable tariff or will provide notice by 
December 30, 2004 diat it will purchase genemtion dectric service from CG&E starting 
no later dwn December 31,2005 in accordance widt ap[dicablc CO&E tariff r«quij«ments. 

l H B H | | p h e r e b y grants to CRS die exclusive opticm, upon diirty (30) days mtice, to 
lIUVRTseneration electric service for all o l I H H i M p c c o u n t s and load set fOTth in 
Exhibit C. including any increases in accordance widi Section 3.1, as of December 31, 
2004 (**OptioifjWjUhc event diat an dectric Choice Insufficient Retum Notice Fee is 
incurred ^ y ^ V P H i u « to switching back to CG&B standard tarriffed sgyice prior to 
January3l, 2005, an amount equivalent to said fee will be paid t d | m H 0 C R S . 

CRS shall have the right to exacisc dus Option at any dme during dte Tema of diis 
Agreement 

In exchange f b r ! | | m i | ^ t i n g CRS diis option, CRS agrees to pay» 
calendar year quarter of die Tenn, until cxeicise of die Option, die juamimt a* fnrth on 
Exhibit A (Option Payment"). The Parties agree diat i f V J P H d e f e u l t s or is 
delinquent, after any applicable cure period, i n a i i ^ f its payments to any Cinergy 
affiliated company for any semce provided t o t | m | | | ^ d i e n CRS has flic riieht to offect 
the Option Payment due hereunder widi any amoimts diat are owed b > V I B B t o die 
Cinergy affiliated company. ^ ^ ^ ^ ^ -

2.4 

2,5 IfCRS exercises its Option, die Parties shall enter into a power sale agreement, including 
die terms set forth in Article IIL 

ARTICLE III 
CRS POWER CONTRACT TERMS 

3.1 fa die event CRS exercises its opdon. a power sale agreement between CRS 
will be negotiated. The power sale agreement shall include generally accepted terms aiu 
conditions relating to the sale of oompetitive retail dectric generation service, including, 
among odien, the following terms: 
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a. Energv Ouantitv and Tvpe. CRS shall p r o v i d e l j H f l B d d i Finn, Full 
Requirements Energy and Capadty up 
Maxirrium Demand ("Quantit/*), If during ffie Term of diis Agreemen 

Ifjfjjpib addldonal load or a c c o u h t t f j f H B H H H H t o i i such new load or 
account is not indudeid widun the terms of diis A g e g m ^ i d CRS shall have 
no obligation to provide Energy and Capadty t f f l l J H B V ' c the (Quantity 
set forth herdn. 

b. Transmission Service and Charycs. Transmissbn service will be provkied in 
accordance with die open access transmission tariff of die Midwest 
Independent Transmission System (^>erator. Inc. or CG&E (or an affiliate on 
its bdialf), whichever is applicable, as filed with die FERC and as it may be 
amended, fixim time to dme, or any successor tariH 

c. Base Contract Price. The Base Contract Price is set fordi in Exhibit E 

3̂0 irait 

Change to Prices. As a retail sale, die power sale agreement is not St4>ject to 
die jurisdiction of the FERC; nor shall ddicr Party seek to have die FERC 
assert jurisdicdon over the Agreement. However, to die «ttent that dther the 
FERC or die Public Utilities Commission of QMo asserts jurisdiction over the 
Agreement, die Pardes agree duU the Contract Price specified above Is just and 
reasonable and consistent with the public interest. Ndther CRS A o M f l H B I 
shall seek to modify die Base Contract Price through die ausptces~of any 
regulatory body. 

e. IcQUr The term of the power sale agreement shall be througfh December 31, 
2008: 

f. Credit The power sale agreement will have terms and conditions as similar as 
possible to CG&E's existing unbundled tariff. CRS will not require surety 
bonds, dqsosits or odier corporate guarantees. 

g. Adjusted Base Contract Pricff. If CRS cxetdses dus option, then the combined 
net Benerati<m cost paid to CRS and CG&E «»ll >«> MI ammin* ^iiivaii^ni to 
B i g G , p h _ _ _ ^ _ _ 
In addition, diere wtirbe transmission charges to be pdd to CRS as set foi 
Exhibit B. 

ARTICLE IV 
TERM OP AGREEMENT 

4.1 AgrWffy"* Tc™ ^ ^ Effecdve Date^ This Agreement shall become effective upon 
execution by the Parties. This Agreement shall extend from January I, 2005 duDU^ and 
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So ^ 3 ^ 

including December 3(. 2008, unless terminated «ariier in accordance widi die terms of 
this Agreernent (HTerm*'). 

4,3 After Tenninalion. The applicable provisions ofthis Agreement shall continue in effect 
after termination thereof lo the extent necessary to provide for final billing, billing 
adjustments and payments. 

ARTICLE V 
BILLING 

5.1 Payment. CRS shall submit the Option Payment t 
within forty-five (45) days after the end of each calendar 
shall be submitted to an account or address designated b; 

y check or wire transfer 
uart^. The payment 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default. An "Event of Default" shall mean, widi respect to a Party 
("Defwilting Party"), the occurrence ofany ofthe following: 

6AA any representation or wananty made by the Defaulting Party herein shall at any 
time prove to be &lse or misleading in any respect material to this Agreement; 

6.1.2 the faihire ofthe DefauUing Party to materially perform any covenant set forth 
in diis Agreement (except to the extent constituting a sqxirate Event of Defiiult,) 
and such fiiilure i% not cured within five (5) Business Days after written notice 
diereof to die Defaulting Party; 

6.1.3 the Defiiulting Party consolidates or amalgamates with, merges with or into, or 
transfbs all or substantially all of ils assets to, anodier entity and, at die time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving cn* 
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transferee entity fails to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make v/herx due, any payment required pursuant to this Agreement if 
sudi failure is not remedied within five (5) Business Days after writtoi notice of 
sudi failure is given by the other Party; or 

6.1.5 the Defauhing Party (i) files a petition or odierwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any sudi petition filed or commenced against it and such pethion is not withdrawn 
or dismissed within thirty (30) days after such filirig, (ii) makes an assignmait or 
any gen^-al arrangement for the benefit of creditors, (iii) otherwise becomes 
bankmpt or insolveiU (however evidenced), (iv) has a liquidatorradministrator, 
receiver, trustee, conservator or similar offidal appointed with respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its deto as they 
foil due. 

6.2 Remedies upon an Event of Default. Upon the occ t̂rrence (and continuation beyond the 
applicable cure period) of an Event of Default with respect to a Defaulting Party, die Non-
Defaulting Party shall have the right to tenninate this Agreement and exerdse all rights and 
remedies available to it in law or in equity. 

ARTICLE Vil 
DUTY TO MITIGATE 

7.1 puty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasormble efforts to minimize any damages it may incox as 
a.result of die odier Part/s performance or non-performance ofthis Agreement 

ARTICLE v m 
GOVERNING LAW - DISPUTE RESOLUTION 

5.1 Governing Law and Jurisdiction. This Agreement and the rights and duties ofthe Parties 
hereunder shall be governed by and construed, enforced and performed in accordance 
widi the laws of die state of Ohio. 

5.2 Dispute ResolutioiL Any chum, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fiilly and finally by binding arbitration 
under die Commercial Rules, but not the administration, of the American Arbitration 
Assodation, excqn to the extent that die Commercial Rules conflict with this provision, in 
which event, this Agreement shall control. This arbitration provision shall not limit the 
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right of dther Party prior to or during any sudi dispute to sedc, use, and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes 
maintaining the status quo until such time as the arbitration awmd is rendered or the 
dispute is otherwise resolved. The arbitration ^ U be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govern the construction and interpretation of diis Agreement, excqrt 
to |Ax»visions rdated to confiict of laws. Within ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a panel of three arbitr^ors^dnie named. One arbitrator shall be 
selected by CRS and one ^ajl be sdected ^ 3 • B B B ^ ^<*^l^£6sble, disinterested 
and impartial arbitrator ^a l l be selected by the two arbitrators so appointed by the parties. 
If the «1>itrators appointed by the parties cannot agree upon the third aibitrator withhi ten 
(10) Business Days, then dther Party may apidy to any judge in any court of competent 
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the 
arbitration other than die exchange of information that is ]xovided to die arbitratc«(s) by 
the Parties. The arbitrator(s) ^al l bave the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The dedsion of the arbitrator(s) ^ 1 1 be rendered 
within nine^ (90) Businera Days after die date of die sdectlon of die aibitrator(s) or 
within such period as the Parties may otherwise agree. Each Party shall be responsible for 
the fees, expenses and costs incurred by the arbitrator appointed by each Puiy, and the 
fees, expenses and costs of die third arbitrator (or single arbitrator) shall be bome equally 
by die Paities. The decision ofthe arbitralor(s) ^all be final and binding and may not be 
appealed. Any Party may apply to any coun having jurisdiction to enforce the decision of 
the arbiirator(s) and to obtain a judgment thereon. 

Notwithstanding die foregoing, the Parties may caned or terminate this Agreement in 
accordance with its terms and conditions without bdng required to follow the procedures 
set forth in diis Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On die Effective Date and on die date of entering into diis 
Agreement, each Party represents and warrants to die other Party diat: (a) it is duly 
on^inized, validly existing and in good standing under the laws of the jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessaiy for it to legally perform its obligations under thb 
Agreement and any other documentation relating to diis Agreemeni; (c) the execution, 
delivery and perfomiance of dus Agreemem and any other docwnentatton rdating to this 
Agreement aic within its powers, have been duly authorized by all necessary action and do 
not violate any ofthe terms and conditions in its governing documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable to it; 
(d) this Agreement and eadi other document executed and delivered in accordance widi 
diis Agreement constitutes its legally valid and binding obligation enforceable against it in 
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accordance widi its terms; (e) diere are no banknqjtcy proceedings pending or being 
contemplated by it or, to its Imowledge, threatened against it; (f) diere is not pending or, to 
its knowledge, dveatened against it or any of its affiliates any legal proceedings diat cotdd 
materially adversely affect its ability to perform its obligation under diis Agreement or any 
odio'jdoamient rdatii^to diis Agreemeat; (g) no Event of Default OT event wluch, with die 
giving of notice or lapse of time, or bodi, would constitute an Event of Default with respect 
to it has occuned and is continuing and no sudi event or drcumstance would occur as a 
result of its entering into or performing its obligatims under this Agreement or any other 
document relating to dus Agreement or any Transaction; and (h) it is acting for its own 
account, has made its own independent dedsion to enter into this Agreement and as to 
whedier such Agreement is appropriate or proper for it based upon its own judgneient, is rut 
rdying upon the advice or recommendations of die other Party in so doing, and is capable of 
asse^ing the merits of and understanding and understands and accepts, the terms, 
conditions and risks of diis Agreement 

92 ^jisjgnment This Agreement shall be assignable by CRS without ^ ^ H H | p i p s e n t 
provided such assignment ts to any odier direct or indirect s i t e i d i a r ^ ^ f U n a ^ C o r p . 
provided diat such direct or indirect subsidiary has an equivalent or h i £ ^ credit rating 
dian CRS. Any other assignment by dther Party of this Agreement or any rights or 
obligation hereunder shall be made only with die written consent of the odier Party, which 
consent shall not be unreasonably withhdd. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified bdow. 
Notices required to be in writing shall be delivered by letter, facstraile or odier 
documentary form. Notice by regular mail shall be deemed to have been received three 
(3) Business Days after it has been sent Notice by focsimile or hand deWvery shdl be 
deemed to have been recdved by die dose of die Business Day on which it was transmitted 
or hand delivered (unless transmitted or hand ddivered after dose of normal business hours, 
tn which case it shall be deemed to have been recdved at die ck>se of die next Business 
Day). Notice by ovemight or courier shall be deemed to have been recdved two (2) 
Business Days after it has been sent. A Party may change its addresses by providing notice 
of die same in accordance widi dds Section 9.3. 

ToCRS: 

James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

Phone-513-287-2633 
Fax-513-287-1902 

David F. Boehm, Esq. 
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Michad L. Kurtz, Esq. ^RADE SECRET 
Boehm, Kurtz & Lowry 
36 £. Sevendi Street, Suite 1510 
Cindnnati, Ohio 45202 
Ph: 513.421.2255 Fax: 513.421.2764 

9.4 General. This Agreement ccmstitutes the «itire agreement between the Parties relating to 
the si^ect matter contemplated by diis Agreement Tbis Agreement shall be considered 
for all purposes as prepared through the joint efforts of die Parties and shall not be 
construed against one Party or the other as a result of die preparation, subslitud<m, 
sidimission or odier event of negotiation, drafting or execution hereof. No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by bodi Parties. This Agreement shall not impart any rights enforceable by any 
third pany (other dum a permitted successor or assignee bound to tiiis Agreement). No 
waiver by a Party of any defauh by the other Party shdl be constn^ as a waiver of any 
otho*. d<sfoult Any provision dedared or rendered unlawfol by any applicable court of law 
or regulatory agency or deemed unlawfid because of a statutcwy diange will not otherwise 
affect the remaining lawfol obligations diat arise under diis Agreemoit The hetMiings 
used herdn are for convenience and reference purposes only. All indemnity and audit 
rights contained herdn shall survive the tennination or expiration of this Agreonent for 
three (3) years. 

9.5 Confidentiality, Neither Party shall disdose the terms or conditions ofthis Agreement to a 
third party (other than die Party's employees, Affiliates, lenders, counsd, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidentid) except in ordo- to comply widi any ^plicable law, regulation, or in 
coimection with any court or rcgulatory proceeding applicable to such Party; im>vided, 
however, each Party shall, lo the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entided to all remedies avdiable at law or in 
equity to enforce, (»r seek rdief in connection with, this confidentiality obligation. 

9.6 CPunteiparts. This Agreement may be sq>anitdy executed in counterparts each of which 
when so executed shall be deemed to constitute one and die same Agreemeat 

9.7 This Agreement supersedes and replaces the agreement between CRS ^ ( V H J H B f t ^ 
November 22, 2004. During die term of diis Agreement, it supersedes and replac^m^dier 
agreements between die Parties or dieir affiliates rdated to PUCO Case No. 99-1658-EL-ETP. 
Upon die tennination of diis Agreement, any other settlement agreements between die Parties or 
didr affiliates related to PUCO Case No. 99-1658-EL-ETP shall be in fiill force and effect 
according to didr origind terms. 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

The Parties have caused this Agreement to be executed by their duly mithorized 
representatives in multiple counterparts as ofthe Effective Date. 

CINERGY RETAIL SALES. LLC 

Tide: y / ^^^^:^^>*<^ 

Date: Mt y ^, / ^ < ? J " Date: 6y/jL\fc>ijr 

ATTORNEY 

10 
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Exhibit A: 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

Customer Group: 
Quarterly Qption Payment Calculation 

The CRS option paymem made quoicfly for the period Jlanuvy 1.2006 t h r o u ^ 
upon which tbe option ti exercised wfaicbever comes tint, will be equivatem to the following cdculation: 

Hieacnial 
»ticabtc 

iLcsx thefitllewing oMourO; 

Tariff 
Schedule 

m r 

DP 
DS 
TS 

Demand Cttarge (S per kW) 

First SteD •ili!j! 'kL.*Br-»'-illW^«i 
Energy Charge (S per kWh) 

lELratSbm L JSecoiid StcD ̂  L ^Additional 

lOM •.^mMmm.. -.*...„.o^s»&,a^; 

It 

Oil 
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E X H I B I T B : 
Customer Group: 

CRS Generation Rates for Former Rate DP Standard Servioi Clistomers 

Net Monthly Generation And Tranimission BU WOl Be The Following i 

Compnted In accordance wtth the foHovrlng ctaartet. (KDomtt oT demand U 
abbrcvtetcd a* kW and Ulowatt-hoan are abbreviaied m kWh|: 

Generation Charfca 
(a) JDemnMl Charge ^ ^ ^ ^ ^ ^ ^ ^ 

Firat MOO Ulowatta . ^ ^ ^ ^ H H % 
AQwiQonat Kuo"MIIS ••••••••••••••(>?>•*••••••• 

(b)Energ]r Charge 
BDUng Demand times 300 
Additional kUowatt-houn 

(c) FnetChnrcc 
The_BirfC 

Transmission Chargci 
Cnstomer will pny a transmission charge equivalent to the ram of ail 
apptteabic transmission charscs that they would pay to CC&E as a 
ftuudard tariff custouKr. TransmiBston charges lo be paid include, but ate 
not limited to the leUowIng PUCO approved charges; 

( t ) Nctworic Transmission Scrvkcs 
(2) MISO Schedule Chnrges 
(3) Net Congestion Charges 

13 
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EXHIBIT B; 
Customer Group; 

CRS Generation and Transmission Riites for Former 
Customers 

CONFIDENTIAL PROPRIETARY 
TRADESECRET 

e TS Standard Service 

Net Monthly BIO 
Computed hi accordance with the foUowiM charges. (lOlovolt ampere* art 
abbreviaied ns kVA and kllowatt-honrs arc abbreviated as kWb>: 

GcncmttoaChargeff 
(b) Demnnd Charge 

Piral 50,000 KVA.,.. 
Ad<UtiBnul KVA 

(b) Energy Chnrge 
BUUag Demand limcf JOO 
AddltioanI ldlowat^hom:s 

(d) Fuel Charge 
The irnel Charge shaM he equal lo 

Transmission Charges 
Customer wIU pay a transmission charge equivalent to the snm of all 
appUcaUc transmission charges tbat tbey woald pay to CGAE as n 
standard lariircnstomer. Transmission charges to be paid bulude, hut 
not limiied to the foHowbig PUCO approved cbnrgcs: 

(4) NetworhlVansuibsian Services 
(5> MISOSchcduteCbaigea 
(6> Net CoagcsHon Chaiges 

13 
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Exhi 
Customer Groupil 

Customer Accoun 

CONFIDENTIAL PROPRIETARY 
TRADE SKRET 

Tliis ^ reement pertains to the foUo< 

M • 
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Cinergv RetaU Saies Handoff ^ ^ ^ ^ ^^^^^ 

1. Records 
a. Paper files boxed at Jason Barker's Desk 
b. Computer files to be burned to CD and placed in box 

2. Regulfttoi7 Filings - Change Primary Contact 
a. General - / wi// remove my nantefrOm all filings as primary contact upon 

my deparlwe, A replacement MUST be named to receive commtmications 
fivm state agencies, CG&Et vendors m d atstomers, 

b. Ohio 
i. PUCO 

1. Any materia] changes in certification for Retail Generation 
Providers and POWCT Marketers must be reported to PUCO 

a. Must change primary contact from J. Barker to 
someone else. 

b. Attachment 2 of the Application must be amended 
again to reflect changes to current CRS officers. 
Foster Duncan is Hsted as President. Presumably 
Michael Cyrus should be relisted. The official slate 
of officers has yet to be changed by corporate. 

2. Annual Certification of Intrastate Gross Revenue. 
a. Reported as $0.00 for 2004 
b. For 2005 it will be reported as a negative dollar 

figure due to RSP Option Payments, which are 
booked by accounting as "contra^revenue" (i.c., 
negative revenue). 

ii. Ohio Consumer Counsel 
1. Requests certification of Intrastate Gross Revenues, 

presumably each year for the purpose of assessing a fee to 
run the OCC. 

2. I certified the 2004IGR as $0.00 
c* Illinois 

i. Illinois Conmierce Commission 
]. Beth Fntsch is investigating requirements - Presumably 

duty to notify of materia] changes, including primary 
contact. 

d. CG&E 
i. Only utility territory in which CRS is catified 

ii. Currently listed as active, but not serving customers 
1. Should change to inactive if CRS is not intending to serve 

so that customers don't call or ^nail 
3. Contracts 

a. RSP Option Paynients 
i. Tim Duff provides spreadsheet with option values on a monthly 

and quarterly basis (depending on the customer) 

DEPOSITION 
EXHIBIT 

î \D I 513 



fyfortz CONFIDENTIAL PROPRIETARY 
"^•^ TRADESECRET 

ii. I authorize an RFP for payments under $250,000; Dave Wozny 
authorizes payment > $250,000 (generally only quait^y payments 

T^Kfft^aSdoWiinWu^iolkowski after Q3 '05 
payments 

2. Duff to streamline process to provide bo^ spreadsheet and 
completed RFP/Wire transfer docs for Wozny's signatire 
and forwarding to Accounts Payable. 

3. Bob Muench, a clerk in Accoimts Payable, has handled 
these payments before and is a good resource for 
overcoming Accounts Payables' som^imes rigid 
documentation rules. 

b. ESG(£DE vendor) 
L $1000/nio. minimum 

ii. Two year term expiring 12/3 i/06 
iii. Sec. 2.2 requires termination notice 90 days prior to expiration, 

otherwise contract automatically renews for one year, 
c OATI (scheduling vendor) 

i. Contract 
1. Twelve month term commencing 12/2/04 
2. Sec 5.01 - Automatic renewal for indefinite term unless 

terminated pursuant to Sec. 5.02 
3. Sec. 5.02 - 60 notice to terminate required 

ii. Security Administration 
1. Alan Mok and Jason Barker own the common certificates 
2. Logon information written inside "OATF folder in CRS 

OfGcial Files (Le., files from Jason Barker's desk), 
3. Alan will likely have to assist if OATI is actually ever used, 

to get the Barker certificate switched to the next person. 
d. Toll free phone number 

i. Required by PUCO under terms of CRES certification 
ii. Phone line / email answerable by J. Baiicer and J. Deeds 

iii. Tim Sdialk can coimect/disconnect upon request 
e. Website 

i. www.cres.cinergv.com 
ii. Ginny Segbers in Creative Services set this up, I presume she can 

tear it down. Website should be taken offline if CRS is decertified 
by PUCO. (think there is regulation to have the site up to retain 
certificatioiL 
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State of Ohio 

County of J ^ ^ ^ J S u ^ J L ^ z Z ^ 
SS 

1, James E. Ziolkowski, do hereby certify 
I hsve read the foreqoing transcript of my deposi 
given QT\ TuesdfiV/ February 13, 2007; that togethe 
with the correction page attached hereto noting 

that 
tion 

changes in 
correct. 

form or substance, if sny, it is true and 

^^mes E. ,-2iolkowski 

I do hereby certify that the foregoing 
transcript of the deposition of James E, Ziolkowski 
was submitted to the witness for reading and signing; 
that after he had stated to the undersigned Notary 
Public that he had read and examined his deposition, 
he signed the same in my presence on the ^_^ jJi^ ciay 
^^ /^e^j€t/^jC^ , 2007. 

My c o m m i s s i o n e x p i r e s 

ANITA M. SCHAFER 
N0Cliyl>^Me.3M9QfOM0 

MyOommteaionEKpkM 

ARMSTRONG & OKEY, INC. , Columbus, Ohio (614) 224-9431 



. 012S4 

ERRATA SHEET 

Please do not v/rite on the transcript. Any changes In form or substance you 
desire to make should be entered upon this sheet. 

TO THE REPORTER: 

I have read the entire Iranscriptof my deposition taken on the ^^" dayof 
hs^.^:^-7 '2^o7 , or the same has been read to me. I request that the 

foltowing changes be entered upon the record for the reasons indicated, i have 
signedmy name to the signature page and authorize you to attach the same to 
the original transcript. 

Page 

6 
li 

1 1 

MS' 

j i ~ 

Line 

2f -u 

X 

y 
LL. 

?^ 

Change 

^• j fK^^fs^ «-f r i f^-jiyl^T^^y 4 ^ f i ^ r ^ 

' c c p f i i r c c i J l H j c ^ J fd ^<ippl/cnhk 

< ^ l ^ r ^ ' " Q s " 

Kv.s TO b ^c^/rK-

Reason 

T f t ^ ( ^ c - p f r ^ ^ ^ i ' ^ ^ ) 

J i m Â ^̂ L̂̂  

1 i 

/^ci_d)-.-c^c^r 

• 

* 

, 

Date V'/' -07 Signature ^ 
^ ^ 



BEFORE ' ^ / P / % . 
THE PUBLIC UTILITIES COMMISSION OF OHIO ^ ^ ^ ^^ 

In the Matter ofthe 
Consolidated Duke Energy Ohio, Inc. 
Rate Stabilization Plan Remand and 
Rider Adjustment Cases 

Case Nos. 03-93-EL-ATA O 
03-2079-EL.AAM 
03-2081-EL-AAM 
03-2080-EL-ATA 
05-724-EL-UNC 
05-725-EL-UNC 
06-1068-EL^UNC 
06-1069-EL-UNC 
06-1085-EL-UNC 

CINERGY CORP/S REPLY TO 
OCC'S MEMORANDUM CONTRA 

CINERGY CORP.'S MOTION FOR PROTECTIVE ORDER 

CONFIDENTIAL VERSION 

The Memorandum Contra Motions of Duke Energy Ohio, Inc., Duke Energy 

Retail Stales, Cinergy Corp., Ohio Hospital Association and Kroger for Protective 

Orders, and Motion for Prehearing Conference and Request for Expedited Ruling by the 

Office ofthe Ohio Consumers' Counsel, filed March 13, 2007 in the above-captioned 

cases by the Ohio Consumers' Counsel ("OCC") (hereafter referred to as "OCC's Memo 

Contra"), is indicative of the manner in which OCC has pursued its goals hi this matter. 

Cinergy Corp. ("Cinergy") submits that this Commission should grant OCC's Motion for 

a Prehearing Conference. The Commission should, however, also remain mindful ofthe 

gamesmanship in which OCC has engaged throughout these proceedings as it evaluates 

the credibility of any representation made by OCC at such a conference or during 

hearings on the merits. 
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I. OCC'S MOTION FOR A PREHEARING CONFERENCE, WHICH 

SIMPLY ECHOS SIMILAR REQUESTS FROM CINERGY AND 
OTHERS, SHOULD BE GRANTED. 

OCC reveals that its adamant opposition to all efforts by Duke Energy Ohio, Inc., 

("DE-Ohio"), Duke Energy Retail Sales ("DERS"), Cinergy Corp. ("Cinergy") and other 

parties to these proceedings to obtain pre-hearing rulings regarding the admissibility of 

evidence and the protection of information belonging to those parties has been nothing 

but a sham, cynically engaged in for no apparent purpose except to maintain all parties' 

focus upon protecting their confidential business information from unlawful disclosure, 

and thus to distract them, to greater or lesser degree, from the substantive merits ofthese 

cases. 

Cinergy finds it simply incredible that - after OCC repeatedly opposed the efforts 

of Cinergy, DE-Ohio, DERS, and others to obtain early rulings regarding the matters 

OCC now admits require attention prior to hearing - OCC would at the last conceivable 

moment pivot 180 degrees, and on the eve of the hearing, blithely demand that this 

Commission conduct a pre-hearing conference to address the identical issues Cinergy and 

others have been asking to be heard and determined - over OCC's determined opposition 

- for months. 

Cinergy also cannot ignore, and therefore asks the Commission to note as well, 

that OCC filed its Motion for a Prehearing Conference within days of the beginning of 

this Commission's hearing and in conjunction with its Memoranda Contra Protective 

Agreements sought by Cinergy and affiliated entities after OCC first sought and received 

an extension of time in which to oppose the motions. No legitimate purpose exists for 
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this tactic which has severely - and successftilly - abridged the response time available to 

Cinergy and others. 

Cinergy obviously does not object to a pre-hearing conference that Cinergy, DE-

Ohio and DERS have each requested several times during the course of this proceeding. 

Cinergy does object, however, to the brazen manner in which OCC has manipulated these 

proceedings, this Commission, its attorney examiners, and the parties. 

Cinergy also objects to the fact that OCC alone has created the necessity for a pre

hearing conference in this matter. OCC first entered into protective agreements with 

Cinergy and other parties that it is now obvious OCC never intended to honor. Then, in 

breach of those agreements, (which require that OCC specifically indicate the 

information contained in thousands and thousands of pages produced to it during 

discovery that it believes is unavoidably public), OCC informed the parties that it 

mtended to place all documents and information provided to OCC in the public record, 

thus prompting the motions for protective orders filed by Cinergy and others. 

OCC now concedes in its Memo Contra those motions - without apology or even 

acknowledgement of its concession - that it violated the terms of its protective 

agreements when it issued the blanket notices in which it refiises to recognize any claims 

by any party that any infomiation revealed to OCC is entitled to protection under Ohio 

law. OCCs concession consists of its grudging identification - at last - of specific 

documents that it asserts are not entitled to protection from disclosure under Ohio law. 

Cinergy maintains that even OCC's grudging identification of these documents 

and information is not made in good faith. Instead, Cinergy asserts that OCC's position 

regarding the confidential information belonging to others, like its last moment 
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maneuvers, are motivated by reasons of OCC's perception of good politics, not its 

perception of good public policy. 

As it relates to Cinergy, OCC's concession consists of its statement that it "desires 

to end any claim to confidentiality" regarding two documents that OCC has submitted to 

this Commission under seal, attached as exhibits 5 and 11 to the Confidential Testimony 

of OCC Witness Hixon. (OCC's Memo Contra at 20.) OCC has no basis for its position 

regarding these two contracts, as the only evidence regarding Cinergy's motivations for 

entering into the two contracts (hereafter referred to as the "Cinergy Contracts") plainly 

reveals that Cinergy entered into those agreements for legitimate business purposes that 

exist separate and apart from these proceedings. 

Cinergy will on this occasion pick up the gauntlet thrown down by OCC* 

Cinergy will demonstrate, first, that even if the Cinergy Contracts are admitted into 

evidence and thereby become "public records" of this Commission, this Commission is 

statutorily required to protect both from public disclosure under Ohio law. Second, 

Cinergy will show that neither document should be admitted into evidence hi these 

proceedings in the first place, as neither is relevant to any issue before this Commission. 

IL OHIO'S PUBLIC POLICY MANDATES THAT THIS COMMISSION 
PROTECT FROM PUBLIC DISCLOSURE TRADE SECRET 
INFORMATION BELONGING TO CINERGY. 

Ohio's trade secret law is not nearly as convoluted as OCC would have this 

Commission and others believe. Under Ohio law, the term "Trade secret" describes all 

infonnation, in whatever form and however derived, that satisfies the following two 

statutory criteria: 

' Cinergy intends as well to thoroughly reevaluate intemal policies that allow it to voluntarily produce 
confidential information to the OCC in light of OCC's cavalier treatment of such information. 
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(1) It derives independent economic value, actual or potential, 
from not being generally known to, and not being readily 
ascertainable by proper means by, other persons who can 
obtain economic value from its disclosure or use, 

(2) It is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy/' 

R.C. § 1333.61(D). 

In order to give effect to the "bare bones" language ofthe statute, the courts of 

Ohio frequently rely upon six factors when evaluating claims of trade secrecy: 

1. The extent to which the information is known outside the business; 
2. The extent to which it is known to those inside the business; 
3. The precautions taken by the holder ofthe trade secret to preserve its 

secrecy; 
4. The value to the holder in having the information; 
5. The amoimt of effort or money expended to obtain or develop the 

information; and 
6. The amount of time and expense it would take for others to duplicate 

the information. 

Cf Pyromatics, Inc. v. Petruziello, 1 Ohio App. 3d 131,134-135 (Cuyahoga Cty 1983). 

This Commission, of course, frequently recognizes that the contracts of even 

regulated entities must at times be protected from needless public disclosure. Elyria Tel. 

Co., Case NO. 89-965-TP-AEC (Finding and Order, Sept. 21, 1989); Ohio Bell Tel Co., 

Case No. 890718-TP-ATA (Finding and Order, May 31, 1989); Columbia Gas of Ohio, 

Inc., Case No 90-17-GA-GCR (Entry, Aug. 17,1990). 

In short, nothing about confidential information is remarkable in this proceeding 

except OCC's posture regarding such information. OCC does not assert that Cinergy's 

information does not meet the statutory test. OCC does not assert that Cinergy's 

information fails even one ofthe factors employed by the Courts. In fact, OCC does not 
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even assert that it has a good faith basis upon which to contest Cinergy's assertion that the 

Cinergy Contracts are its confidential business information. 

OCC instead asserts that a different public policy trumps the protection of trade 

secrets. OCC claims that Ohio's public records act requires disclosure ofthe infonnation 

belonging to Cinergy, as if this somehow justifies OCC's disavowal of its obligation to 

respect good faith claims of confidentiality. Indeed, OCC then points to this 

Commission's rules and to the protective "agreement" between itself and Cmergy and 

asserts on the basis thereof that it need have no basis to demand that Cinergy demonstrate 

that any information claimed to be a trade secret is in fact a trade secret. 

OCC's public policy arguments are unavailing. Ohio's Trade Secret Act expresses 

a public policy choice to protect private information of economic significance to the 

owner of that information. Ohio's Public Records Act, R.C, § 149.011, expressly 

recognizes this policy, and directs state agencies to protect privately owned confidential 

information that happens to come into the agency's possession. Even assuming that, as 

OCC contends, the Cinergy Contracts were entered into for no other reason than to settle 

litigation before this Commission - a proposition that OCC knows is false and that 

Cinergy will demonstrate to be false herein - it is nonetheless still the public policy ofthe 

State of Ohio to protect that information. Moreover, it is the public pohcy ofthis State to 

encourage settiement of disputes. White v. Brocaw (1863), 14 Ohio St. 339, 346 ("If 

there is one thing which the law favors above another, it is the prevention of litigation, by 

the compromise and settlement of controversies."). OCC's "public policy" position is 

therefore both ridiculous and needlessly wastefiil of resources, particularly where as here 

OCC asserts that it may ignore claims of confidentiality concerning the discovery 
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provided by entities such as DE-Ohio and DERS, which have produced volimies of 

records to OCC. 

Turning to the two Cinergy Contracts: In the first instance, Cinergy's documents 

and information do not constitute a "public record" unless and until they are admitted into 

evidence. Section 149.43(A)(1) of the Ohio Revised Code, in relevant part, defines 

"public record" as '''records kept by any pubhc office . . . ." According to Ohio Chief 

Justice Thomas Moyer: 

[T]he definition of a 'public record' must be read in conjunction 
with the term 'record.' Section 149.011(G) defines 'record' to 
include *any document... created or received by or coming under 
the jurisdiction of any public office . . . which serves to document 
the organization, functionsf policies, decisions, procedures, 
operations, or other activities ofthe office' Thus, to the extent 
that an item does not serve to document the activities of a public 
office, it is not a public record. 

Moyer, J., Interpreting Ohio's Sunshine Laws: A Judicial Perspective, 59 N.Y.U. ANN. 

SURV. AM. L. 247 (2003) (emphasis added). Thus, unless the records are admitted into 

evidence, fhe issue of public disclosure does not even arise. 

This Commission should not be distracted by OCC's assertions that R.C. 

§149,011, Ohio's Public Records Act, makes it the duty ofthis Commission to place the 

Cinergy Contracts in the public record. Of course, it is true that that public records 

should be open for public review. Even so, R.C. § 149.011 expressly protects trade 

secrets contained within public records from public disclosure. OCC's belief that 

otherwise protected information ceases to deserve protection whenever OCC succeeds in 

entering that document into the record of proceedings before this Commission is simply 

absurd. 
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Finally, OCC tries to portray the Cinergy Contracts as existing in a vacuum that is 

related solely to proceedings before this Commission. The Cinergy Contracts actually 

demonstrate, however, why trade secrets deserve protection even in a public forum such 

as this Commission because Cinergy's interests in entering into the Cinergy Contracts (let 

alone the interests of the counterparty to those Contracts) reach well beyond the nan-ow 

issues affecting Cinergy's utility affiliate, CG&E, that are the subject ofthe cases before 

this Commission. As a result, the Cinergy Contracts serve as a means of demonstrating 

the wide range of economic benefits Cinergy pursues for the benefit of itself, its 

shareholders, the entire inter-related corporate structure that was Cinergy and that is now 

Duke Energy, and the community in which Cinergy is a corporate member. OCC, of 

course, is aware ofthese other interests. It simply finds them inconvenient to its purposes 

and so it refuses to acknowledge them. This Commission should not permit it to do so 

any longer. 

On February 8, 2007, OCC obtained a subpoena from this Commission in which 

OCC demanded that Gregory Ficke, former President of CG&E and Vice President of 

Cinergy Corp., appear for deposition. On February 20,2007, OCC deposed Mr. Ficke for 

approximately five and one half hours. During that deposition, OCC questioned Mr. 

Ficke regarding many topics, including the Cinergy Contracts, which OCC introduced as 

exhibits 15 and 16 to Mr. Ficke's deposition. 

In response to OCC's questions, Mr. Ficke acknowledged that the interests of 

Cinergy include the interests of CG&E. He could not, and had no need to, deny this 

obvious fact. Mr. Ficke explained to OCC, however, that Cinergy had several additional 

incentives - completely unrelated to CG&E - that directly contributed to Cinergy's 
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decision to enter into the Cinergy Contracts. Relevant questions by OCC, and Mr. 

Ficke's responses to those questions, follow: 

Q. Now these documents, why were these documents entered mto, 
[exhibits] 15 and 16? 

A. Well, I think from our standpoint the company, Cognis, agreed to 
support the stipulation and later our application for rehearing. 

Q. So isn't it connected - isn't execution of exhibit 15 connected with 
the stipulation. 

A. Correct. 

Q. All right. And Exhibit 16 paragraph 5 refers to support of the 
application for rehearing. So wasn't Exhibit 16 executed in 
connection with Cognis'ŝ ŝupport for the ap. for rehearing? 

A. I think that's what I said, but if that's not what I said, that's what I 
meant to say. 

Q. Is there any other purposes for these agreements, Exhibits 15 
and 16? 

A. Other than addressed on the face ofthe agreement, I do recall that 
during this time Cognis, which is a rather large employer, was 
undergoing a bargaming unit activity which was impacting their 
operations. They had been acquired by a foreign company which 
was placing a number of constraints upon their continued 
operation, and as a corporation I dont think we wanted to see such 
a prominent employer impacted negatively, and I do recall - the 
only reason I bring it up is I do recall those circumstances being 
brought to my attention by Cognis and their rather precarious 
situation in terms of being able to continue to operate. 

Cinergy Corp. had an interest, may still have a continuing mterest, 
in providing energy to companies in the general vicinity of Cognis 
in terms of constructing and operating cogeneration plants and, in a 
sense, had a continuing interest in the vibrancy of that area, and I 
guess finally, just you know, as a corporate citizen had an interest 
in our customers continuing profitable operations. 

Q. Do you know why the agreement involved Cinergy Corp. without 
any reference to Cinergy Retail Sales? 

A. Well, there's not an option payment or an agreement to serve them, 
which was Cinergy Retail Sales' interest in those other agreements. 
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Thus, in a brief response to OCC's direct questions regarding the Cinergy 

Contracts, Mr. Ficke identified no fewer than five separate reasons why Cinergy, as an 

entity separate and apart from its utility affiliate, believed an agreement with Cognis was 

advantageous. Mr. Ficke first acknowledged that one of those reasons w£is Cinergy's 

natural interest in contributing to a resolution of the litigation involving CG&E then 

pending before this Commission. At the same time, however, Mr. Ficke also explamed 

that Cinergy was also interested in pursuing cogeneration development opportunities with 

Cognis through still another, unregulated, affiliate. Third, Cinergy was concemed 

regarding the economic viability of Cognis, a large customer of CG&E and a potential 

customer of other products and services provided by unregulated Cinergy entities. 

Fourth, Cinergy recognized that Cognis's^ prosperity has an impact upon the larger 

community in which Cinergy companies operate, bcluduig an impact upon employment 

levels that in tum will indh^ctiy impact Cinergy operations."̂  Last, Mr. Ficke revealed 

that Cinergy is interested in promoting the economic viability ofthe area of Cincinnati in 

which Cognis is located, in recognition that a stronger economy within that area is likely 

to translate into stronger sales of Cinergy's products and services within that area. 

The exchange quoted above also contains Mr. Ficke's reference to his 

understanding of economic interests now possessed by DERS in still other contracts to 

which Cinergy is not a party - an interest in securing options to provide electric power to 

customers of CG&E should those customers decide to "shop" for electric power. 

' Mr. Ficke was later asked questions in which he identified Tri Gen, a/k/a Cinergy Solutions as the specific 
Cinergy affiliates concemed with potential development of cogeneration. (Ficke Depo. at 76.) 
^ It should be obvious that increased unemployment in the Cincinnati area has both direct and indirect 
effects on demand for still other Cinergy-provided services, including electric power provided by CG&E, 

10 
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The Cinergy Contracts, both on their face and as explained by Mr. Ficke, have 

both direct and indirect economic value to Cinergy. As Cinergy's entry mto those 

contracts was motivated in large by concems over Cinergy's place in competitive 

markets, h is unquestionably true that the Cinergy Contracts derive independent 

economic value, actual or potential, from not being generally known to, and not being 

readily ascertainable by proper means by, other persons who can obtain economic value 

from its disclosure or use. The economic value of those contracts to Cognis and the 

potential competitive harm to Cognis of disclosure of those contracts is obvious. 

Cinergy maintains that the Cinergy Contracts, related documents, and information 

derived by OCC therefirom are confidential business information that belongs to Cinergy 

and of course to the counterparty to the Cinergy Contracts. Mr. Ficke's responses to 

OCC's questions should leave no doubt in the minds of members ofthis Commission that 

the economic significance of those contracts to Cinergy and to the counterparty to the 

Cinergy Contracts is undeniable. 

Furthermore, and although OCC has not even indicated that it challenges this fact, 

Cinergy takes reasonable steps to protect its information from disclosure to those who 

have no need to know the information - even within Cinergy and companies affiliated 

with Cinergy. Thus, even if admitted into evidence in these proceedings - and Cinergy 

will next demonstrate that they should not be admitted into evidence in these proceedings 

- the Cinergy Contracts undisputedly meet the test of R.C. § 1331.61(D) and are entitled 

to the protection of law afforded confidential information pursuant to that statute. 

n 
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III. THE CINERGY CONTRACTS ARE NOT PROPERLY ADMISSIBLE 
INTO EVIDENCE BECAUSE THEY ARE IRRELEVANT. 

Relevance is of course the initial touchstone of all evidentiary determinations. 

Relevant evidence is admissible. Irrelevant evidence is not admissible. Ohio R. Evid. 

402. Evidence is "relevant" if it has: 

any tendency to make the existence of any fact that is of 
consequence to the determination ofthe action more probable or 
less probable than it would be without the evidence. 

Ohio R. Evid. 401 (emphasis added). 

OCC now Joins Cinergy in seeking a pre-hearing conference at which to 

determine the use it may make of the Cinergy Contracts. This Commission should, 

therefore, demand that OCC explain the fimdamentai issue that the Duke entities have 

attempted to raise since this matter was remanded to this Commission by the Ohio 

Supreme Court - the relevance of the documents that OCC insists upon referring to as 

"side agreements" to this Commission's determinations of the issues within the 

underlying RSP case. 

This Commission, the Commission staff, OCC, and all parties to the RSP case all 

know that the Cinergy Contracts have no relevance to the matters determmed by this 

Commission because this Commission forged its own solutions to the RSP case. OCC 

posits that the agreements are relevant to the legitimacy ofthe bargaining between parties 

to the stipulation proposed to this Commission. This Commission, however, rejected the 

stipulation proposed by the parties. Without regard to the relevance ofthe Cinergy 

Contracts to the stipulation, it is undeniable that the stipulation is itself irrelevant to the 

Commission's solution. Similarly, OCC will posit that the Cinergy Contracts are relevant 

12 



to CG&E's Application for Rehearing. Again, however, this Commission chose not to 

adopt the positions CG&E piu*sued in its application for rehearing. 

Moreover, the Cinergy Contracts also have no relevance to the rates paid by 

OCC's clients - the residential consumers of DE-Ohio power. The Cinergy Contracts are 

between Cinergy and a non-residential consumer of electric power within CG&E's 

certified territory. The Cinergy Contracts do not obligate DE-Ohio m any way. They 

contain terms running to and from Cognis and Cinergy -not to or from DE-Ohio. The 

Cinergy Contracts do not change the price Cognis pays to DE-Ohio in return for service 

or any component of that price. DE-Ohio receives exactly what this Commission 

approved it to receive. Thus, the Cinergy Contracts have no impact upon the revenues or 

expenses of DE-Ohio. 

Finally, by the express terms ofthe earlier ofthe two Cinergy Contracts, when 

this Commission issued its entry rejecting the proposed stipulation supported by Cinergy 

and others, all legal obligations owed by Cinergy to Cognis under the Cinergy Contract 

ceased to exist. Similarly, after Cinergy and Cognis later renegotiated then* agreement 

based upon the contents of CG&E's application for rehearing, this Commission's decision 

again resulted in an end to the legal obligations ofthe parties to one another. The fact 

that Cinergy elected to perform its agreement despite the fact that Cinergy did not receive 

the consideration it anticipated simply demonstrates that Cinergy concluded that the 

other factors favoring the agreement were alone sufficient. 

The Cinergy Contracts have no relevance lo this Commission's Finding and 

Order, The Cinergy Contracts have no relevance to this Commission's Entry on 
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Rehearing issued November 23, 2004. As a result, the Cinergy Contracts are properly 

excluded from evidence in these proceedings. 

Respectfully Submitted, 

Michael D. Dortch (0043897) 
KRAVITZ, BROWN & DORTCH, LLC 
145 East Rich Street 
Columbus, Ohio 43215 
614-464-2000 
Fax: 614-464-2002 
mdortch@.kravitzllc.com 

Attomeys for 
CINERGY CORP, 

14 
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Case Nos. 03-93-EL-ATA 
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06-1069-EL-UNC 
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DUKE ENBRGY OHIO'S REPLY TO THE OHIO CONSUMERS' 
COUNSEL'S MEMORANDUM CONTRA THE MOTIONS FOR 

PROTECTIVE ORDER OF DUKE ENERGY OHIO, DUKE ENERGY 
RETAIL SALES, CINERGY CORP., AND KROGER AND MEMORANDUM 

CONTRA THE MOTION FOR A PRE-HEARING CONFERENCE 

INTRODUCTION: 

Pursuant to O.A.C. 4901-1-24(A) Duke Energy Ohio, Inc., (DE-

Ohio respectfully requests this honorable Public Utilities Commission of 

Ohio (Commission) grant DE-Ohio's request prohibiting the Ohio 

Consumers ' Counsel (OCC) from publicly disclosing confidential material 

gathered through discovery in these proceedings. 

As part of these proceedings, OCC sought discovery from DE-

Ohio, both through multiple subpoena duces tecum, and later through 

written discovery requests. The information requested by OCC consists 

of information held by DE-Ohio or other Parties such as Cinergy Corp. 
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(Cinergy), Ohio Hospital Association (OHA), Kroger, and Duke Energy 

Retail Sales consisting of confidential commercial contracts, terminated 

commercial contracts, business analysis, internal correspondence, 

financial analysis, business operations, and other related but sensitive 

and trade secret information necessitating a Protective Agreement. 

In the case of DE-Ohio specifically, the information consists of a 

denial by DE-Ohio that DE-Ohio is a party to the contracts, that it does 

not know the reasoning of the signatories to the contracts, and discusses 

that DERS had no obligation to enter the certain contract signed 

subsequent to the Commission's November 23, 2004, Entry on 

Rehearing. OCC is also seeking the pubhc use of financial analysis 

performed by and for Cinergy regarding the impact of the MBSSO to 

Cinergy. DE-Ohio and OCC have signed several Protective Agreements 

during the course of these proceedings, which limited the manner in 

which OCC may use protected material. By notice, OCC has indicated 

that it intends to use the "Protected Materials in these proceedings in 

such a manner not provided for within the Protective Agreement.*'^ 

On March 2, 2007, DE-Ohio filed its Motion for a Protective Order 

in the above styled proceeding, requesting this Commission to maintain 

the confidentiality of DE-Ohio's Trade Secret Information. Among the 

reasons supporting DE-Ohio's Motion was the fact that OCC's request 

was unreasonable in that it purported to make public every single 

OCC's notice to disclose sent to DE-Ohio at I (Febniary 23,2007) (emphasis added). 
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document provided to OCC, including confidential business transactions 

involving DERS, Cinergy, and counterparties, but not DE-Ohio. DE-

Ohio's request to maintain the confidential status of this information was 

supported by a number of parties to the proceeding, including both 

DERS and Cinergy, as well as various other unaffiliated parties. 

On March 13, 2007, OCC filed its Memorandum Contra the 

Motions for Protective Order, which aunong other things, appears to limit 

OCC's current public disclosure initiative to the specific attachments to 

the testimony of its witness Beth Hixon although OCC reserves the right 

to make public additional confidential information.^ OCC has filed this 

information under seal in accordance with the Protective Agreements. 

The documents attached to Ms. Hixon's testimony, which constitute 

Trade Secret Information and which concem DE-Ohio continue to 

include interoffice communications, confidential commercial contracts, 

transactions occurring under those contracts, and terminated 

commercial contracts, all negotiated by various counterparties, but not 

DE-Ohio (Trade Secret Information).3 DE-Ohio has however maintained 

information related to the transactions referenced above in its role as the 

incumbent utility required to provide various services to Competitive 

Retail Electric Service (CRES) providers. DE-Ohio is required to 

See. Jn re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (OCC's Memo Contra),(March 13, 
2007 at 12). 
^ See BEH attachments 2.3,4.5,8.9.10.12.17.19.21. 
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maintain CRES provider information as confidential pursuant to O.A.C. 

4901:l-20-16(G)(4)(d).^ 

Although OCC no longer seeks to make public all of the 

confidential information it collected through discovery, it continues to 

insist on the public use of a substantial amount of information, more 

than four hundred pages, consisting of all of the confidential commercial 

contracts and internal correspondence. OCC has not advanced any 

reason for making the documents public other than its insistence that 

public policy demands such treatment and OCC supports such policy.^ 

OCC's declaration of policy is in direct conflict with OCC's history and 

actions in this case. OCC has repeatedly signed confidential side 

agreements not filed with the Commission, excluded parties from 

settlement discussions, and required parties to maintain its settlement 

proposals as confidential, including in this proceeding. Apparently 

OCC's rule is that if you agree with OCC confidentiality is ok, but if not, 

all information must be public. The Commission should not condone 

such inconsistent and manipulative conduct by OCC. 

ARGUMENT: 

I. DE-Ohio's information, and the commercial contracts and 
transactions related thereto sought by OCC from DE-Ohio and 
others, are trade secrets under Ohio law. 

3 

2007). 

OHIO ADMIN. CODE ANN. §4901:1-20-16(GK4Xd) (Baldwin 2007), 
in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (OCC's Memo Contra at 8) (March 13, 
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Ohio Administrative Code Section 4901 - 1-24(A) permits the 

Commission to issue a protective order that *[D]iscovery may be had only 

on specified terms and conditions;...A trade secret or other confidential 

research, development, commercial, or other information not be disclosed 

or be disclosed only in a designated way....'*^ 

The definition of Trade Secret contained in R.C. 1333.61(D) is as 

follows: 

"Trade secret" means infonnation, including the whole or 
any portion or phase of any scientific or technical 
information, design, process, procedure, formula, pattern, 
compilation, program, device, method, technique, or 
improvement, or any business information or plans, financial 
information, or listing of names, addresses, or telephone 
numbers, that satisfies both of the following: 
(1) It derives independent economic value, actual or 
potential, from not being generally known to, and not being 
readily ascertainable by proper means by, other persons who 
can obtain economic value from its disclosure or use. 
(2) It is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.*^ 

The Ohio Supreme Court has adopted the following factors as 

relevant to determining whether a document constitutes a trade secret: 

(1) The extent to which the information is known outside the business; 

(2) the extent to which it is known to those inside the business, i.e., by 

the employees; (3) the precautions taken by the holder of the trade secret 

to guard the secrecy of the information; (4) the savings effected and the 

value to the holder in having the information as against competitors; (5) 

the amount of effort or money expended in obtaining and developing the 

OHIO ADMIN. CODE ANN. § 4901-1-24 (Baldwin 2007) (emphasis added). 
OHIO REV. CODE ANN. § 1333.61(D) (Banks Baldwin) (2005). 
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information; and (6) the amount of time and expense it would take for 

others to acquire and duplicate the information.^ 

As discussed in DE-Ohio's Motion, the protected material is 

proprietary, confidential, and a trade secret, as that term is used in R.C. 

1333.61. Trade secret information, such as that at issue here, is entitled 

to protection under Ohio's trade secrets act,^ R.C. 1333.61, Ohio's 

"public records act,"io and under the federal Trade Secrets and Freedom 

of Information acts.^i DE-Ohio supports the arguments of DERS, 

Cinergy, and the counterparties to the various commercial contracts and 

terminated contracts that OCC seeks to make public, constitute Trade 

Secret Information maintained in a confidential manner. DE-Ohio also 

avers that its information discovered by OCC is a trade secret and 

otherwise protected by OCC rule absent authority to release such 

information by DERS, which authority has not been provided. 12 

Further, none of documents and information, including DE-Ohio's 

qualifies as a "public record" unless and until admitted into evidence. 

Revised Code Section 149.43(A)(1), in relevant part, defines "public 

record" as "^records kept by any public office . . . ." According to Chief 

Justice Thomas Moyer, "[T]he definition of a 'public record' must be read 

in conjunction with the term 'record.' Section 149.011(G) defines 'record' 

to include 'any document . . . created or received by or coming under the 

Id 
ID 

State ex rei Besser v. Ohio State Univ.. 89 Ohio St. 3d 396 (Ohio 2000). 

OHIO REV. CODE § 149.011 (Baldwin 2007). 
18 U.S.C. § 1905 (2007); 5 U.S.C. 552(b)(4) (2007). 
OHIO ADMIN. CODE ANN. § 4901:l-20-16(GK4)(d) (Baldwin 2007). 
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jurisdiction of any public office . . . which serves to document the 

organization, functions, policies, decisions, procedures, operations, or 

other activities of the office.' Thus, to the extent that an item does not 

serve to document the activities of a public office, it is not a public 

record."^^ 

The following description of the information that OCC wishes to 

make public applies to each and every document identified by OCC, 

including DE-Ohio's. First, only those individuals acting on behalf of 

DE-Ohio, who have a legitimate business need-to-know, have access to, 

and are aware of the discovered information and its contents. Second, 

the contracts, terminated contracts and related infonnation attached to 

Ms. Hixon's testimony, are only known to the individual counterparties. 

It was not disseminated to third parties. Third, DE-Ohio and its agents 

maintained the information in a confidential manner, keeping them in 

separate files, accessible to only those few individuals who have a 

legitimate business access need. In fact, OCC has learned this through 

discovery. 

Fourth, the Trade Secret Information has legitimate economic and 

commercial value to both DE-Ohio and the counterparties of the 

individual agreements. DERS is a CRES provider operating in a 

competitive market, it is not a regulated utility. Release of the terms and 

conditions of its contracts, and terminated contracts, not to mention its 

'•* Moyer, i.. Interpreting Ohio's Sunshine Laws: A Judicial Perspective. 59 N.Y.U. ANN. SUKV. 
AM. L. 247 (2003) (Emphasis added). 
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confidential business analysis, operational decisions, customer 

information, into the pubfic and more offensively, to competitors, will not 

only harm DERS' business interests but will interfere with competition. 

The release of information possessed by DE-Ohio regarding such 

transactions will also harm the competitive retail electric market 

including the counterparties to the DERS and Cinergy transactions. 

DE-Ohio was not involved in the negotiation of the contracts at 

issue in these proceedings, including the terminated contracts, emd has 

not been effected by those documents or influenced in any way by the 

counterparties thereto. All counterparties to the DERS and Cinergy 

contracts are paying DE-Ohio its full MBSSO price and DE-Ohio has not 

engaged in any transaction with its affiliates to create subsidies. In short 

DE-Ohio has performed as it is supposed to perform and its affiliates 

have engaged in arms length transactions with customers. There is no 

reason to make a public release of information in this case where similar 

information related to non-eiffiliated parties would not be released. 

Further, one of the goals the Commission stated when it asked DE-

Ohio to agree to a Rate Stabilization Plan MBSSO is the development of 

the competitive market. If this Commission permits confidential 

commercial contracts, and the information related thereto, to be made 

public, in this or any other proceeding, such disclosure will have a 

chilling affect on participation in the market place by other CRES 

providers. DERS is making a serious effort to participate in the 
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competitive retaU electric market by purchasing options, and a right of 

first refusal, that may permit it to serve customers at prices mutually 

favorable to DERS and its customers. OCC's unwarranted malicious 

attacks may resxilt in DERS's inability to compete in that market to the 

detriment of the market and the Commission's goal. 

The public disclosure of thia information has broader ramifications 

with respect to the counterparties of these agreements and may place 

them at a competitive disadvantage within their own industries. Grocery 

stores, gas stations^ manufacturers, and hospitals, all compete in their 

various industries. The contracts and operational transactions those 

businesses engage in are not widely disseminated or typically disclosed 

in a public fashion to competitors. Confidential commercial transactions 

allow those individual entities to maintain a competitive advantage 

within their respective markets. 

The concept of keeping commercial contracts confidential is 

nothing new. The Commission has often afforded confidential treatment 

to commercial contracts between parties in competitive markets, i** When 

it recentiy granted a protective order regarding terms in a competitive 

contract in North Coast, the Commission held "we understand that 

negotiated price and quantity terms can be sensitive information in a 

competitive environment."^s All of the information that DE-Ohio 

provided falls into the categoiy of sensitive information in a competitive 

In re North Coast Gas, Case No. 06-1 lOO-PL-AEC (Entrv at 2) (February 7, 2007). 
Id. 
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environment. Therefore, the Commission has express authority to 

maintain the confidentiaUty of information it received by it during the 

discovery process. ̂ ^ in this instance, OCC has not offered DE-Ohio the 

option of redacting the confidential material. Redaction might be 

possible but would be difficult due to the large number of counterparties 

and the necessity for agreement among them. Each contract has a 

confidentiality provision pledging the counterparties to support efforts to 

maintain the confidentiality of the protected material. 

II. The Commission should not be swayed by OCC's baseless 
allegations* 

In its Memorandum Contra, OCC attempts to justify its public 

disclosure initiative through allegations founded upon littie more than 

inference and innuendo. For instance, OCC questions the secrecy of the 

information and DE-Ohio's efforts to limit the dissemination of its Trade 

Secret Information given that OCC obtained copies of two confidential 

commercial contracts through a subpoena of John Deeds as weU as 

through Discovery of the counterparties to the agreements. ̂ '̂  OCC's 

claims in this regard are ridiculous. 

First, of course the counter parties to respective contracts have 

their respective contracts. By definition, a contract is an agreement 

between two or more parties creating obligations that are enforceable or 

'* Id. 
17 

See OCC Memorandum Contra at 6 and H. 

10 
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otherwise recognizable at law. is This does not change the confidential or 

proprietary nature of the documents. DERS negotiated with the 

counterparties and executed the contracts with the individual 

counterparties. To claim that simply because OCC was able to get copies 

of a certain contract through a discovery request to a named 

counterparty to that agreement does change the confidential nature of 

the document. Otherwise, no contract would ever be considered 

confidential or a trade secret. 

Second, the fact that a former employee absconded with 

confidential trade secret documents without the company's permission or 

knowledge also does not waive the confidential nature of the document. 

Mr. Deeds, during his tenure as a Cinergy Services em.ployee and in his 

capacity as a DERS representative, was given access to the confidential 

information. As OCC discovered in the deposition of Mr. Deeds, Mr. 

Deeds had a legitimate business need to know about the contracts in the 

scope of his employment. As an employee of the company, Mr. Deeds 

was obligated to follow the company protocols including those related to 

maintaining corporate trade secrets, document treatment and retention. 

The fact that upon his departure from the company he improperly, and 

without the company's knowledge or permission, left with trade secret 

information does not change the status or ownership of the information. 

The information received by OCC from Mr. Deeds continues to belong to 

Black's Law Dictionary, 259 (7* Ed. 2000). 

11 
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DERS and remains confidential. Arguably, OCC was under a duly to 

inform DERS, or an appropriate tribunal, that it was in receipt of 

confidential information misappropriated from its owner, î  DE-Ohio's 

discovery discloses that OCC may have obtained the confidential 

information from Mr. Deed's attorney in June of 2006.20 

Mr. Deeds, as an ex-employee, remains bound by the 

confidentiality clauses in the agreement as well as the companies' 

protocols regarding the treatment of trade secret information. Likewise, 

OCC by way of the protective agreements executed as part of the 

discovery of the above captioned matter, is obligated not to disclose the 

information. To the extent that OCC acquired knowledge of the 

information from Mr. Deeds through a subpoena or through discussions 

with his attorney, OCC at the very least, had constructive notice of the 

improper methods in which this information was obtained. OCC should 

not be permitted to circumvent both its agreement and obligation to 

maintain confidential information and benefit through the improper and 

potentially illegal acts of an ex-employee. 

The simple fact remains that there has been no finding of any 

wrongdoing by DE-Ohio regarding the transactions between DERS and 

Cinergy with counterparties. The Trade Secret Information consisting of 

the effective contracts and the related transactions were executed and 

'^ OHIO R. PROF. COND. 3.3(b). 4.1(b) (2007). 
OCC's response to DE-Ohio*s discovery Interrogatories 18, 19 requesting documents. Attachment 

D. 

12 
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occurred after the Commission issued its Entry on Rehearing 

establishing DE-Ohio's MBSSO market price. Those contracts have no 

beairing on the Commission's determination as to whether or not DE-

Ohio's price was reasonable or a market price. This Commission should 

not base any determination of the confidentiality of DE-Ohio's 

confidential material upon OCC's unproven mischaracterizations and 

baseless conspiracy theories. 

In its Memorandum Contra, OCC also attempts to justify public 

disclosure of the DERS and Cinergy contracts and terminated contracts 

and accompanying option payments as settlements related to these 

proceedings involving DE-Ohio.^J Even if this were the case, which DE-

Ohio wholly denies, there is nothing wrong with private confidential 

settlement discussions among parties, or non-parties, to a Commission 

proceeding as demonstrated by OCC's past conduct where it has engaged 

in confidential settlement agreements and exclusionary settlement 

negotiations. 

In fact, OCC brought such an agreement to the attention of the Supreme 

Court of Ohio in its appeal of the Commission's approval of a change in 

The Dayton Power and Light Company's (DPSaL) recovery of billing system 

costs.22 Additionally, in this very case, as was discovered in the 

deposition of OCC's witness Ms. Hixon,23 oCC engaged in confidential 

'̂ OCC Memo Contra at 13. 
22 Ohio Consumers' Counsel v. Pub. Utii. Comm'«, 110 Ohio St. 3d 394 (2006). 
" Hixon deposition at 148-151. 

13 



01263 CONFIDENTIAL 

settiement discussions with select Parties to the proceeding to the 

exclusion of DE-Ohio.^4 OCC also participated in settiement discussions 

with DE-Ohio to the exclusion of all other parties. In another case, the 

settlement of OCC's appeal of the Cinergy Duke Power merger case, OCC 

negotiated a public settiement with DE-Ohio but refused to permit Staff 

to attend or participate in negotiations.^^ 

Moreover, as was also discovered during Ms. Hixon's deposition, in 

settiement of Case number 99-1658-EL-EPT, OCC and DE-Ohio entered 

into a confidential side bar agreement in which DE-Ohio agreed, among 

other things, to contribute $500,000 to a customer education campaign 

targeted at residential consumers, which was managed in part by the 

OCC,26 What is apparent, is that confidential side bar settiement 

agreements between parties to cases are common and constitute a 

necessary and recognized part of the litigation process. OCC engages in 

such processes when it suits its goals and criticizes others when it suits 

its goals. The Commission should admonish OCC for its mendacity and 

uphold public policy permitting such discussions and agreements in the 

interest of promoting settiements and judicial economy. 

Regardless of the characterization of DE-Ohio's Trade Secret 

Information, there is no evidence other them the baseless allegations by 

OCC that DERS' and Cinergy's contracts are anything but legitimate 

^ See attachment A, affidavit of Jock Pitts and attached e-tnai Is. 
DE-Ohio Merger seulcmem with OCC. 
See Attachment B. 

14 
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business transactions. In fact, Ms. Hbcon, in her deposition makes it 

clear that she is not alleging any corporate separation plan or code of 

conduct violation,^'' and makes no conclusions as to whether any of the 

Commission's affiliate rules have been violated.28 

III. OCC will not be harmed by maintaining the confidential nature 
of the Trade Secret Information. 

As a general principal, confidential commercial contracts and 

related materials should not be freely placed into the pubfic realm to the 

detriment of the signatories where there is no need for such disclosure. 

This is particularly true where such materials csin be considered by the 

Commission, while under seal. 

The Commission should not permit OCC to abuse its process to 

make information public that would not otherwise be public, particularly, 

as in these proceedings, where the information is irrelevant to the case 

and could not have influenced the outcome of the proceedings. DE-Ohio 

has provided the information to OCC and OCC has been permitted to use 

this information to formulate its opinions and file its testimony in the 

above styled proceeding. Although DE-Ohio maintains its position that 

the information is inelevant to the scope of the above styled proceedings, 

DE-Ohio has not prohibited OCC from using the information. 

Arguments regarding relevancy and admissibility aside, should the 

Commission permit this information into evidence, DE-Ohio maintains 

^̂  Hixon deposition at 185. 
^̂  /rf. at 184-189. 

15 
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that public policy dictates that DE-Ohio's, as well as all of the other 

parties'. Trade Secret Information be maintained as confidential. OCC 

has not specified any public use of any document that it could not 

achieve under seal in the presentation of its case,29 

As stated previously, this Commission has recognized the need to 

keep commercial terms, pricing, pricing structures and the Uke 

confidential.3o OCC's argument that maintaining confidentiality will be a 

cumbersome exercise in the hearing of the above captioned matter 

should not carry the day. OCC's own actions have forced DERS and 

Cinergy to be Parties in this proceeding in order to protect their interests. 

Any alleged burden, which DE-Ohio denies, is OCC's creation emd should 

not be relieved at the expense of DE-Ohio or any other Party. 

IV. OCC's request for Rehearing. 

In its Memorandum Contra, OCC requests that the Commission hold 

amother pre-hearing conference to discuss many issues, including but 

not limited to, order of witnesses, and the procedure to address the 

confidential nature of information which OCC insists upon making 

public. While DE-Ohio is not opposed to the pre-hearing conference, the 

company does find it ironic that both DE-Ohio, DERS, and Cinergy, have 

requested time and time again that this Commission offer some guidance 

as to the scope of the hearing and the relevancy, treatment and 

Id 
"̂^ In re North Coast Gas, Case No. 06-1100-PL-AEC (Entiy at 2) (February 7,2007). 

16 
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admissibility of evidence, while OCC has vehementiy opposed any such 

request. 

As stated above, DE-Ohio objects to OCC's attempts to use the 

administrative burden placed upon OCC in presenting its case as a 

justification to make Trade Secret Information pubfic. OCC has created 

this situation through its unreasonable and oppressive attempts to make 

all Trade Secret Information public. This proceeding is not the first time 

that this Commission has had to address confidential information in an 

evidentiary hearing and is well equipped to do so in a reasonable and 

efficient manner. OCC's inconvenience is not an excuse. 

OCC is the only party seeking to make confidential, proprietary 

trade secret information public. In fact, many of the Parties, who are not 

affiliated with Duke Energy Corporation, have gone on record in support 

of keeping information confidential, in direct opposition to OCC. For 

example, on March 2, 2007, Industrial Energy Users-Ohio (lEU-Ohio) 

filed a letter calling OCC's actions to the attention of the Commission, 

and implored the Commission to take a proactive stance to protect Trade 

Secret Information which if released could have a disastrous impact on 

the Ohio economy.^i DE-Ohio wholly supports lEU-Ohio in this request. 

Even Constellation NewEnergy Inc. (Constellation) is not immune from 

the impact of OCC's dubious crusade, as Constellation is now forced to 

defend its own confidential commercial contracts from public disclosure 

'̂ h r e DE-Ohio's MBSSO, Case No. 03-93.EL-ATA eL al. (lEU-Ohio's Letter) (March 2, 2007). 

17 
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in this proceeding.32 This Commission should put an end to OCC's 

oppressive and harassing behavior so that the Parties can more fully 

focus on the real issues in the case. 

CONCLUSION: 

For the reasons set fortii in DE-Ohio*s March 2, 2007, filing, as 

well as those contained in this Reply, DE-Ohio respectfully requests the 

Commission grant this Motion for Protective Order and prohibit the 

public disclosure of the Trade Secret Information. 

Respectfully Submitted, 

Paul A. Colbert, Trial Attomey 
Associate General Counsel 
Rocco D'Ascenzo, Counsel 
Duke Energy Ohio 
2500 Atrium II, 139 East Fourth Street 
P. O. Box 960 
Cincinnati, Ohio 45201-0960 
(513)287-3015 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (Constellation's Memorandum in 
Response) (March 9, 2007). 

18 
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CERTIFICATE OF SERVICE 

I certify tha t a copy of the foregoing was served electronically on 

the following parties this 15th day of March 2007. 

Paul A. Colbert 

EAGLE ENERGY, LLC 
DONALD I. MARSHALL, PRESIDENT 
4465 BRIDGETOWN ROAD SUITE 1 
CINCINNATI OH 45211-4439 
Phone: (513)251-7283 

SKIDMORE SALES & DISTRIBUTING 
COMPANY, INC. 

ROGER LOSEKAMP 

9889 CINCINNATI-DAYTON RD. 

WEST CHESTER OH 45069-3826 
Phone:513-755-4200 
Fax: 513-759-4270 

In te rvener 

AK STEEL CORPORATION 
LEE PUDVAN 
1801 CRAWFORD ST. 

MIDDLETOWN OH 45043-0001 

BOEHM, DAVID ESQ. 
BOEHM, KURTZ Ss LOWRY 
36 EAST SEVENTH 
STREET SUITE 1510 

CINCINNATI OH 45202-4454 

CITY OF CINCINNATI 
JULIA LARITA MCNEIL, ESQ 
805 CENTRAL AVE STE 150 
CINCINNATI OH 45202-5756 

19 
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COGNIS CORPORATION 

35 E. 7TH STREET SUITE 600 

CINCINNATI OH 45202-2446 

Phone:(513)345-8291 

Fax: (513) 345-8294 

CONSTELLATION NEWENERGY, INC. 

TERRY S. HARVILL 

1000 TOWN CENTER SUITE 2350 
SOUTHFIELD MI 48075 

Phone: (248) 936-9004 

CONSTELLATION POWER SOURCE, 
INC. 
MICHAEL D SMITH 

111 MARKETPLACE, SUITE 500 

BALTIMORE MA 21202 

Phone:410-468-3695 
Fax:410-468-3541 

PETRICOFF, M. 

VORYS, SATER, SEYMOUR & 
PEASE 
52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 
Phone:(614)464-5414 
Fax: (614)719-4904 

CONSUMERS' COUNSEL, OFFICE OF HOTZ, ANN 

ATTORNEY AT LAW 
10 WEST BROAD STREET SUITE 1800 OFFICE OF CONSUMERS' 

COUNSEL 10 W. BROAD 
STREET, SUITE 1800 

COLUMBUS OH 43215 COLUMBUS OH 43215 

DOMINION RETAIL, INC. 

GARY A. JEFFRIES, SENIOR 
COUNSEL 
1201 PITT STREET 
PITTSBURGH PA 15221 
Phone: (412)473-4129 

ROYER, BARTH 
BELL, ROYER 86 SANDERS CO,. 
L.P.A. 
33 SOUTH GRANT AVENUE 
COLUMBUS OH 43215-3900 

FIRSTENERGY SOLUTIONS CORP. 
IRENE PREZELJ, MANAGER, 
MARKETING 

KORKOSZ, ARTHUR 
FIRST ENERGY, SENIOR 
ATTORNEY 

20 
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395 GHANT ROAD GHE-408 

AKRON OH 44333 
Phone: (330)315-6851 

76 SOUTH MAIN STREET LEGAL 
DEPT., 18TH FLOOR 
AKRON OH 44308-1890 

GREEN MOUNTAIN ENERGY 
COMPANY 
JOHN BUI 
600 W. 6TH STREET SUITE 900 
AUSTIN TX 78701 
Phone: (512)691-6339 
Fax: (512)691-5363 

STINSON, DANE ESQ. 

BAILEY CAVALIERI LLC 
10 W. BROAD ST. SUITE 2100 
COLUMBUS OH 43215 
Phone: (614)221-3155 
Fax: (614)221-0479 

INDUSTRIAL ENERGY USERS-OHIO NONE 
SAMUEL C. RANDAZZO, GENERAL 
COUNSEL 

MCNEES WALLACE 6B NURICK LLC 21 
EAST STATE STREET 17TH FLOOR 

COLUMBUS OH 43215 
Phone: (614) 469-8000 

KROGER COMPANY, THE 

MR. DENIS GEORGE 1014 VINE 
STREET-G07 

CINCINNATI OH 45202-1100 

KURTZ, MICHAEL 
BOEHM, KURTZ & LOWRY 

36 EAST SEVENTH 
STREET SUITE 1510 

CINCINNATI OH 45202 
Phone: (513)421-2255 
Fax: (513)421-2764 

LEGAL AID SOCIETY OF CINCINNATI MORGAN, NOEL 

LEGAL AID SOCIETY OF 
CINCINNATI 

215 E. 9TH STREET SUITE 200 215 E. NINTH STREET SUITE 
200 

CINCINNATI OH 45202-2146 CINCINNATI OH 45202 

MIDAMERICAN ENERGY COMPANY PETRICOFF, M. 
BARBARA HAWBAKER, BALANCING Ss VORYS, SATER, SEYMOUR & 
SETTLEMENT ANALYST PEASE 

21 



01271 CONFIDENTIAL 

4299 NW URBANDALE DRIVE 

URBANDALE IA 50322 
Phone: (515) 242-4230 

52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614)719-4904 

NATIONAL ENERGY MARKETERS 
ASSOCIATION 
CRAIG G. GOODMAN, ESQ. 

3333 K STREET N.W. SUITE 110 

WASHINGTON DC 20007 
Phone: (202) 333-3288 
Fax: (202) 333-3266 

GOODMAN, CRAIG 

NATIONAL ENERGY 
MARKETERS ASSOC. 
3333 K STREET, N.W. SUITE 
110 
WASHINGTON DC 20007 

OHIO ENERGY GROUP, INC. KURTZ, MICHAEL 
BOEHM, KURTZ 85 LOWRY 
36 EAST SEVENTH 
STREET SUITE 1510 

CINCINNATI OH 45202 

Phone: (513)421-2255 
Fax:(513)421-2764 

OHIO HOSPITAL ASSOCIATION *SITES, RICHARD ATTORNEY 
AT LAW 

RICHARD L. SITES OHIO HOSPITAL ASSOCL\TION 
155 E. BROAD STREET 15TH FLOOR 155 EAST BROAD STREET 15TH 

FLOOR 
COLUMBUS OH 43215-3620 COLUMBUS OH 43215-3620 
Phone: (614) 221-7614 Phone: 614-221-7614 
Fax: (614) 221-7614 Fax: 614-221-4771 

OHIO MANUFACTURERS ASSN 

33 N. HIGH ST 
COLUMBUS OH 43215 
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PETRICOFF, M. 
OHIO MARKETER GROUP 
VORYS, SATER, SEYMOUR 8& PEASE 
52 EAST GAY STREET P.O. BOX 1008 
COLUMBUS OH 43216-1008 
Phone: (614) 464-5414 
Fax: (614)719-4904 

OHIO PARTNERS FOR AFFORDABLE 
ENERGY 

COLEEN MOONEY 
DAVID RINEBOLT 
337 SOUTH MAIN STREET 4TH 
FLOOR, SUITE 5, P.O. BOX 1793 
FINDLAY OH 45839-1793 

Phone: 419-425-8860 

Fax: 419-425-8862 

PEOPLE WORKING COOPERATIVELY, 
INC. 
CHRISTENSEN, MARY ATTORNEY AT 
LAW 
CHRISTENSEN & CHRISTENSEN 
401 N. FRONT STREET SUITE 350 
COLUMBUS OH 43215 
Phone: (614)221-1832 
Fax: (614)221-2599 

LEYDEN, SHAWN ATTORNEY AT LAW 
PSEG ENERGY RESOURCES 8& TRADE 
LLC 

80 PARK PLAZA, 19TH FLOOR 
NEWARK NJ 07102 

Phone: 973-430-7698 

STRATEGIC ENERGY, L.L.C. PETRICOFF, M. 
CARL W. BOYD VORYS, SATER, SEYMOUR 6& 

PEASE 

TWO GATEWAY CENTER 52 EAST GAY STREET P.O. BOX 
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1008 
COLUMBUS OH 43216-1008 

Phone: (614) 464-5414 

Fax: (614) 719-4904 

WPS ENERGY SERVICES, INC. 

DANIEL VERBANAC 

1716 LAWRENCE DRIVE 

DE PERE WI 54115 

Phone: (920)617-6100 

HOWARD, STEPHEN ATTORNEY 
AT LAW 
VORYS, SATER, SEYMOUR AND 
PEASE 
52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 
Phone: (614) 464-5401 

GRAND ANTIQUE MALL 

9701 READING RD. 

CINCINNATI OH 45215 

MIDWEST UTILITY CONSULTANTS, 
INC. 

PATRICK MAUE 
5005 MALLET HILL DRIVE 
CINCINNATI OH 45244 
Phone: 513-831-2800 
Fax: 513-831-0505 

RICHARDS INDUSTRIES VALVE 
GROUP 
LEE WOODURFF 
3170 WASSON ROAD 
CINCINNATI OH 45209 
Phone: 513-533-5600 
Fax: 513-871-0105 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

IN THE MATTER OF THE CONSOLIDATED ) 
DUKE ENERGY OHIO, INC. RATE ) Case Nos. 03-93-EL-ATA et a l 
STABILIZATION PLAN REMAND AND ) 
RIDER ADJUSTMENT CASES ) 

AFFIDAVIT OP JOCK J. PITTS 

STATE OF OHIO ) 
)SS: 

COUNTY OF HAMILTON) 

I, JOCK J. PITTS, being first duly cautioned and sworn, hereby state as follows: 

1. I am the President of People Working Cooperatively, Inc. ("PWC"), a Cincinnati-

based, Ohio non-profit corporation whose mission is to provide critical home repairs, including 

weatherization services, for the very low-income elderly and disabled homeowners residing in 

the Duke Energy-Ohio ("DE-O") service territory. PWC has been an intervenor in the earlier 

phase ofthis proceeding (referred to as the "DE-O RSP Case"), which resulted in an Opinion and 

Order by the Public Utilities Commission of Ohio ("PUCO") that was overturned by the Ohio 

Supreme Court on appeal and remanded to the PUCO for this second phase, I make this 

statement in response to Duke Energy Ohio's FirstSet of Interrogatories and Requests for 

Production of Documents Propounded to PWC. 

2. In response to DE-O's Interrogatories 10-12,1 was party to meetings with the 

Office of Consumers' Counsel ("OCC") and to several conference calls with representatives of 

the OCC during tiie course ofthe RSP Case, the purpose of which was to discuss the possibility 

of reaching a stipulation among the consumer and marketer parties. In particular, on April 13, 
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2004,1 was present at a meeting at OCC^s offices, attended by OCC personnel, representatives 

of the consumer parties and representatives ofthe marketer parties. Although the parties did not 

sign a written confidentiality agreement, <XC counsel asked at the beginning ofthe meeting to 

agree to keep the discussions held during the meeting confidential. Subsequent to the meeting, 

OCC counsel provided a proposed stipulation for the consumer and marketer parties' review, 

comment and agreement, with the proposed stipulation marked "CONFIDENTIAL 

SETTLEMENT OFFER MATERIAL (NOT FOR ANY OTHER USE)." All subsequent e-mail 

versions ofthe OCC proposal were similarly marked. While counsel for PWC was the addressee 

on e-mails from OCC and the parties participating in the negotiations with OCC, PWC counsel 

forwarded all communications from OCC to me personally. 

3. PWC also engaged in settlement discussions with OPAE separately, although informed 

by its counsel that he was having similar discussions with other consumer parties. Again, no 

written confidentiality agreement was entered into. Rather, the parties agreed orally to keep the 

discussions held in pursuit of settlement of their consumer issues confidential. 

Further Affiant sayeth naught. 

Jock J. Pitts, President 

SWORN TO AND SUBSCRIBED before me, a Notary public, this l ^ d a v of March, 
2007. 

S E A L ) _ STWWLOLSON 
IIOimVPUeu& STATE OFOW 

MYCOMMISStON GMES 09^»^t 
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DENISE WILLIS, 5/13/04 5:S3 PM >0400, CONFIDENTIAL Settlement Proposal 
Date: Thu, 13 May 2004 17:53:42 -0400 
From: "DENISE WILLIS" <WILLlseocc,state.oh.us> 
To: <dboehrolaweaol. coiii>, <drIneboltgaol.com>, <inkurtzlawSaol.com>, 

<Dane.StinsoneBaileyCavalieri.coin>, <SBLOOMFIELDeBRICKER.COM>, 
< tobrienfi BRICKER-COM>, <broyer§brscolaw.coin>, 
<Hchri5tensen6Columbu8law.org>, <cgoodiiian6energymarketers.com>/ 
<KorkoszAeFirstEnergycorp.com>, <ninorganeiascinti.org>, 
<srandazzo@niwncmh.coin>, <RICKS60HANET.0RG>, 

<sba>rn. leyden^pseg. coin> ̂  
<Thoma5.HcNameedpuc.state.oh *us>, <bakahn@vssp.com>, 
<nihpetricoffSvssp.com^, <wjairey8vssp.com> 

Cc; "RANDY CORBIN" <CORBlJSr€ocC-State.oh.us>, 
"BRUCE HAYES" CHAYESgocc.state.Oh.us>, 
"BETH HIXON" <HIXOH§occ.state.oh.US>, 
"ANN HOTZ" <HOTZeocc-state,oh.us>, 
**RYAR LIPPE" <LIPPB€OCC. state.oh-us>, 
"ROSS PULTZ" <PULTZeocc-state.oh.us>, 
"DAWN RBDMOHD-TARKINGTON" <REDMONDeocc•state.oh-us>, 
"LARRY SAILER" <SAUER@occ. state.oh.us>, 
"JEFF SMALI," <SMALLgocc, state, oh. us>, 
"DEMISE WILLIS" <WILLIS§occ-state,oh.US> 

Subject: CONFIDENTIAL Settlement Proposal 

Sent on behalf of Jeff Small: 

The attached Settlement Proposal is being distributed to our regular 
service list. Please inform me if you believe that others should 
receive this material. 

Jeff Small 
smallgocc.state.oh.us 

Denise Willis 
Case Team Assistant 
OCC 
willis0OCC,state.oh.us 

CONFIDENTIALITY NOTICE: 

THIS COMMaNICATIOK IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL, ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU-

Attachment converted: Macintosh HD:Proposal05-13-04.doc (WDBN/MSWD) 
(000E80D8) 

Printed for "Mary W. Christensen" <nichristenseii@columbiislaw.org>^ 

i0/9G 39Vd 3>53 2^6X9^66X1? 6E:Z0 i0aS/et/€e 

mailto:bakahn@vssp.com
mailto:nichristenseii@columbiislaw.org
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DENISE WILLIS, 10/27/04 4:30 P M -0400, Confidential Settlement Conunanication in C 

Date: Wed, 27 Oct 2004 16:30:07 -0400 
From: "DENISE WILLIS" <WILLIseocc,state.oh.us> 
To; <dboehmlaw@aol.com>, <drinebolt@aol.co]n>, <mkurtzlaw@ aol.com> r 

<Dane-StinsoneBaileyCavalieri.com>, <SBLOOMFIELDeBRICKER-COM>, 
<tobrien@BRlCEER.COM>, <broyerfibrscolaw.com>, 
<Hchristensen6Colujnbuslaw.org>r <cgoodman0energymarketers.com>^ 
<KorkoBzA@FirstEnergyCorp.com>, <nmorgan61ascinti-org>, 
<tschneider@mgsglaw,com>, <srandazzoemwncmh.com>, 

<RICKS&OHANBT.ORG>, 
<shawn.Ieyden9pseg.com>, <Thomas.McNamee@puc.state.oh.us>f 
<vern.margard@puc.state,oh-us>/ <William-Wright^puc- state ̂  oh.us>, 
<bakahn@vssp.com>, <mhpetricoff§vssp-com>, <wjaireyevssp.com> 

Subject: Confidential Settiement Communication in Case No. 03-93-EL-ATA 

Please see the attached confidential settlement communication from Jeff 
Small in the above captioned case. 

Please contact me if you have any trouble with this email. 

Denise Willis 
Case Team Assistant 
OCC 
willis9OCC.state.oh.us 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THB PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AHD/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU. 

Attachment converted: Macintosh HD:SettleraentCommlO-27-04.pdf (PDF /CARO) 
(OO0F6CD5) 
Attachment converted: Macintosh HDsBulletResponses10-27-04.pdf (PDF 
/CARO) (0OOF6CD6) 

Printed for *'Mary W. Christensen" <Bichristensen@colunibuslaw.org> 

i 8 / 9 9 39yd 083 2i6T9l?66Tt? 6e:Z0 Z003/eX/£0 

mailto:dboehmlaw@aol.com
mailto:tobrien@BRlCEER.COM
mailto:KorkoBzA@FirstEnergyCorp.com
http://Ieyden9pseg.com
mailto:Thomas.McNamee@puc.state.oh.us
mailto:bakahn@vssp.com
mailto:Bichristensen@colunibuslaw.org
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DENISE W I L L I S , 11/3/04 5:38 P M -0500, FVd ; Confidential Set t lement Communica t ion i 

Date: Wed, 03 Nov 2004 17:38:03 -0500 
From; "DENISE WILLIS" <WILLIseocc.state.oh,us> 
To: <Mchristensen@Columbu3law.org>, <jpittB@pwchomerepairs.org> 
Subject: Fwd: Confidential Settlement Communication in Case No. 

03-93-EL-ATA 

As promised during your discussion today with Janine and Bruce, please 
find attached the confidential settlement communication from OCC, dated 
October 27th. Please feel free to discuss these matters with Janine or 
Bruce. 

Thank you. 

Denise Willis 
Case Team Assistant 
OCC 

willis§occ.state.oh.us 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AHD MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED* IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT- PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT- THANK 
YOU, 
Date: Wed, 2 7 Oct 2004 16:30:07 -0400 
From: "DENISE WILLIS" <WILLIseocc.state-oh.us> 
Subject: Confidential Settlement Communication in Case No. 03-93-EL-ATA 
Mime-Version: 1.0 
Content-Type: multipart/mixed; boundary="=_0828CDF5,B3D2BB21" 
Please see the attached confidential settlement communication from Jeff 
Small in the above captioned case. 

Please contact me if you have any trouble with this email-

Denise Willis 
Case Team Assistant 
OCC 
W i l l i s § O G C . s t a t e ^ o h . u s 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION I S INTENDED ONLY FOR THE PERS01|I OR ENTITY TO WHICH 
I T I S ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION I S PROHIBITED, I F YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ I T . PLEASE 
REPLY TO THB SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE I T AHD ALL OTHER COPIES OF I T . THANK 
YOU. 

A t t a c h m e n t c o n v e r t e d : M a c i n t o s h H D : S e t t l e m e n t C o r o m l O - 2 7 - 0 4 . p d f 2 (PDF 
/CARO> ( 0 0 0 F e 4 9 E ) 

P r in ted for " M a r y W . Chr i s tensen" <mchr is tensen®columbusiaw.org> 

yfl>'>fl qc)ww ^^r i z/CTqtiKKTb t c : / a / aaz /PT / rn 

mailto:Mchristensen@Columbu3law.org
mailto:jpittB@pwchomerepairs.org
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ATTACHMENT Q 

Cinergy Corp, 
155 Bast Broad Street, 21st Roor 
Columbus, OH 43215 
TeI6l4.22l.7SSl 
Fax 614.221.7556 
pcolbett@clne rgy.com 

PAUL A. COLBEKT 
Senior Counsel 

CiNERCY. 

May 8, 2000 

Mr. Robert S. Tongren 
Ohio Consumers ' Counsel 
77 South High Street, 15th p[oor 
Columbus, Ohio 43215 

Re: PUCO Case No's. 99-1658-EL-ETP, 99-1659-EL-ATA, 99-166Q-EL-
ATA, 99-1661-EL-AAM, 99-1662-EL-AAM, and 99-1663-EL-UNC. 

Dear Mr. Tongren: 

Conditioned upon the settlement of all issues between the Office of 
the Ohio Consumers ' Counsel (OCC) and The Cincinnati Gas & Electric 
Company (CGSGE) in the above referenced cases, and a Commission final 
order adopting such settlement without material modification. CG&E 
agrees to enter into the following Agreement with the OCC: 

1. To develop and implement, by July 1, 2001 , a customer 
information database to track customer complaints 
associated with CG8&E's electric and gas customers as stated 
below: 

a. CG&E shall accept customer complaints through its 
call center, in person or in writing. 

b. CG&E shall create and maintain a customer complaint 
coding system, interfaced with its CSS system, that 
enables CG&E to track and prepare periodic reports 

http://TeI6l4.22l.7SSl
http://rgy.com
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regarding customer complaints by certified supplier 
and complaint classification. 

c. CG&E shall electronically distribute incoming 
complaints to a CG&E representative, the OCC and 
the affected gas marketer or certified electric supplier. 
Nothing prohibits CG&E from providing this 
information to the PUCO. 

d. CG&E shall document the actions taken by it or the 
subject gas marketer or certified electric supplier to 
resolve each complaint and log such actions into the 
tracking system. 

e. The OCC shall have access and authority to log 
complaints into the tracking system, 

f. CG&E may defer the costs of, but shall not seek cost 
recovery of the development of its tracking system 
other than through the RTC approved in its Transition 
Plan Case, 

g. OCC agrees and will not challenge deferral of the costs 
against the Transition Revenues that the Commission 
approves for recovery by CG&E in the above referenced 
cases. 

2. CG&E will contribute $500,000 to a customer education 
campaign concerning customer choice jointly managed and 
designed by CG&E and OCC. Such contribution will be 
made within 30 days after the Final Order of the 
Commission in the above referenced cases. The campaign 
shall target residential customers in CG&E's certified 
territory. The goal of the campaign shall be to facilitate the 
implementation of competitive electric retail competition for 
residential customers in CG&E's certified territory in the 
most efficient manner practicable. OCC agrees and will not 
challenge deferral of the costs against the Transition 
Revenues that the Commission approves for recovery by 
CG&E in the above referenced cases. CG&E may defer the 
costs of, but shall not seek recovery of this contribution 
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Other than through the RTC approved in its Transition Plan 
Case. 

3- CG&E will contribute $250,000 to the Ohio Department of 
Development (ODOD) over the next two years as requested 
by ODOD for development programs in the State. OCC 
agrees with and will not challenge deferral of the costs 
against the Transition Revenues that the Commission 
approves for recovery by CG&E in the above referenced 
cases. CG&E may defer the costs of, but shall not seek 
recovery of this contribution other than through the RTC 
approved in its Transition Plan. 

4. CG&E agrees that OCC may review CG&E's Cost Allocation 
Manual (CAM). Prior to reviewing the CAM, CG&E and OCC 
shall execute a confidentiality agreement regarding the 
treatment of non-public information contained in the CAM. 
Such confidentiality agreement shall be executed no later 
than December 31 , 2000. 

5, Pursuant to a confidentiality agreement, CG&E agrees that 
the OCC may review the market monitoring information that 
CG&E must maintain pursuant to Commission Order and 
Ohio Administrative Code Section 4901:1-21-02. CG&E and 
OCC shall enter into such confidentiaUty agreement no later 
than December 31 , 2000. 

The above represents the entire Agreement between CG&E and 
OCC and may not be amended unless agreed to by both parties in 
writing. The undersigned hereby execute this Agreement and each 
represents that it is authorized to enter into this Agreement this Sth day 
of May, 2000. 

THE CINCINNATI GAS & ELECTRIC COMPANY 

BV: /Jl ( JUr 
Paul A. Colbert, Senior Counsel 
Its Attorney 
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OHIO CQNSy&lERS' COUNSEL 

By: 7/7 <r S l ^ Lc 
Eriic^. Stephens, Legal Director 
Its Attorney 
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-—Original Message— 
From: JEFF SMALL [mailto:SMAlL@occ.state.oh.us] 
Sent; Wednesday. June 21. 2006 3:56 PM 
To: F?andolph H. Fretting 
Sut)iect; RE: CG&E 

I doni understand your reference lo an "Option Agreement," but I will 
take a look at the material if you like to fax it to 614-466-9475. 

I am back in the office after being out last week. Did you ftle a 
complaint, and did you contact regulatory counsel? 

Jeff 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT 
IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL ANO/OR PRIVILEGED LEGAL. 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT, OR BELIEVE YOU ARE NOT. 
THE 
INTENDED RECIPIENT OF THIS COMMUNICATION. DO NOT READ IT. PLEASE 
REPLY 
TO THE SENDER ONLY. AND STATE THAT YOU HAVE RECEIVED THIS MESSAGE. 
THEN 
IMMEDIATELY DELETE THIS COMMUNICATION AND AtL COPIES OF THIS 

COMMUNICATION. THANK YOU. 

> » "Randolph H. Freking" <Randy@frekingandbetz.com> 06/21/06 4:31 PM 

Jeff 

Could you look at the Option Agreement and give us your opinion? 
If 
so, I will fax It to you. 

Randy 
Randolph H Freking 
Freking&Belz 
215 East Ninth Sireel 
Cincinnati, Ohio 45202 
513-721-1975 
fandy@frekingandbetz.com 

-—Original Message— 
from: JEFF SMALL [maato:SMALL@occ.slate.oh.us] 
SenI; Wednesday. June 07. 2006 11:54 AM 
To; Randolph H. Freking 
Subject: RE: CG&E 

mailto:SMAlL@occ.state.oh.us
mailto:Randy@frekingandbetz.com
mailto:fandy@frekingandbetz.com
mailto:SMALL@occ.slate.oh.us
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BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

CONFIDENTIAL 

In the Matter of the 
Consolidated Duke Energy Ohio, Inc 
Rate Stabilization Plan Remand and 
Rider Adjustment Cases 

Case Nos. 03-93-EL-ATA 
03-2079-EL-AAM 
03-2081-EL-AAM 
03-2080-EL-ATA 
05-725-EL-UNC 
06-1069-EL-UNC 
05-724-EL-UNC 
06-1068-EL-UNC 
06-1085-EL-UNC 

31 

DUKE ENERGY RETAIL SALES' REPLY TO THE OHIO CONSUMERS' 
COUNSEL'S MEMORANDUM CONTRA THE MOTIONS FOR 

PROTECTIVE ORDER OF DUKE ENERGY OHIO, DUKE ENERGY 
RETAIL SALES, CINERGY CORP., AND KROGER AND MEMORANDX7M 

CONTRA THE MOTION FOR A PREHEARING CONFERENCE 

INTRODUCTION: 

Pursuant to O.A.C. 4901-1-24(A) Duke Energy Retail Sales (DERS) 

respectfully requests this honorable Public Utilities Commission of Ohio 

(Commission) grant DERS' request prohibiting the Ohio Consumers' 

Counsel (OCC) from publicly disclosing confidential material gathered 

through discovery in these proceedings. 

As part of these proceedings, OCC sought discovery from DERS, 

both through multiple subpoena duces tecum, and later through writteiKs ro 
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Oi 2HS CONFIDENTIAL 

discoveiy requests once DERS was granted intervention for the specific 

purpose of protecting its confidential material.^ 

The information requested by OCC consisted of confidential 

commercial contracts, terminated commercial contracts, business 

analysis, internal correspondence, financial analysis, business 

operations, and other related but sensitive and trade secret information 

necessitating a Protective Agreement. DERS and OCC signed such a 

Protective Agreement, which limited the manner in which OCC may use 

that material. By notice, OCC has indicated that it intends to use the 

"Protected Materials in these proceedings in such a manner not provided 

for within the Protective Agreem^nt"'^ 

On March 2, 2007, DERS filed its Motion for a Protective Order in 

the above styled proceeding, requesting this Commission to maintain the 

confidentiality of DERS' Trade Secret Information. Among the reasons 

supporting DERS' Motion was the fact that OCC's request was 

unreasonable in that it purported to make every single document 

provided to OCC, including confidential business transactions of which 

DERS was a party, public. DERS' request to maintain the confidential 

status of this information was supported by a number of parties to the 

proceeding, including both Duke affiliated companies and various other 

unaffiliated parties to the proceeding. 

' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. ai. (Entry at 5) (February 28,2007). 
^ 0CC*s notice to disclose sent to DERS at 1. (February 23, 2007) (emphasis added). 
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On March 13, 2007, OCC filed its Memorandum Contra the 

Motions for Protective Order, which among other things, appears to limit 

OCC's current public disclosure initiative to the specific attachments to 

the testimony of its witness Beth Hixon although OCC reserves the right 

to make public additional confidential information.^ OCC has filed this 

information under seal in accordance with the Protective Agreements. 

The documents attached to Ms. Hixon's testimony, which constitute 

Trade Secret Information and which concem DERS continue to include 

interoffice communications, confidential commercial contracts, 

transactions occurring under those contracts, and terminated 

commercial contracts, all negotiated by DERS agents and various 

consumers (Trade Secret Information).** 

Although OCC no longer seeks to make public all of the 

confidential information it collected through discovery, it continues to 

insist on a substantial amount of information, more than four hundred 

pages consisting of all of the confidential commercial contracts and 

internal correspondence being public. OCC has not advanced any 

reason for making the documents public other than its insistence that 

public policy demands such treatment and OCC supports such policy.^ 

OCC's declaration of policy is in direct conflict with OCC's history and 

actions in this case. OCC has repeatedly signed confidential side 

See. In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et, al. (OCC's Memo Contra).(March 13, 2007 at 
12). 
* See BEH attachments 2,3.4,5.8,9, W. 12.17,19,21. 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (OCC's Memo Contra at 8) (March 13,2007). 
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agreements not filed with the Commission, excluded parties from 

settlement discussions, and required parties to maintain its settlement 

proposals as confidential, including in this proceeding. Apparently 

OCC's rule is that if you agree with OCC confidentiality is appropriate 

but if not all information must be public. The Commission should not 

condone such inconsistent and manipulative conduct by OCC. 

ARGUMENT: 

I. DERS' commercial contracts and transactions are trade 
secrets under Ohio law. 

Ohio Administrative Code Section 4901-1 -24(A) permits the 

Commission to issue a protective order that "[D]iscovery may be had only 

on specified terms and conditions;...A trade secret or other confidential 

research, development, commercial, or other information not be disclosed 

or be disclosed only in a designated way...."^ 

The definition of Trade Secret contained in R.C. 1333.61(D) is as 

follows: 

"Trade secret" means information, including the whole or 
any portion or phase of any scientific or technical 
information, design, process, procedure, formula, pattern, 
compilation, program, device, method, technique, or 
improvement, or any business information or plans, financial 
information, or listing of names, addresses, or telephone 
numbers, that satisfies both ofthe following: 
(1) It derives independent economic value, actual or 
potential, from not being generally known to, and not being 
readily ascertainable by proper means by, other persons who 
can obtain economic value from its disclosure or use. 

OHIO ADMIN. CODE ANN. § 4901-1-24 (Baldwin 2007) (emphasis added). 
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(2) It is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.*^ 

The Ohio Supreme Court has adopted the following factors as 

relevant to determining whether a document constitutes a trade secret: 

(1) The extent to which the information is known outside the business; 

(2) the extent to which it is known to those inside the business, i.e., by 

the employees; (3) the precautions taken by the holder of the trade secret 

to guard the secrecy of the information; (4) the savings effected and the 

value to the holder in having the information as against competitors; (5) 

the amount of effort or money expended in obtaining and developing the 

information; and (6) the amount of time and expense it would take for 

others to acquire and duplicate the information.® 

As discussed in DERS* Motion, the Trade Secret Information is 

proprietary, confidential, and a trade secret, as that term is used in R.C. 

1333.61. Trade secret information, such as that at issue here, is entitled 

to protection under Ohio's trade secrets act,^ R.C. §1333.61, Ohio's 

"public records act,io" and under the federal Trade Secrets and Freedom 

of Information acts.^^ The various commercial contracts and terminated 

contracts that OCC seeks to make public constitute Trade Secret 

Information maintained by DERS and counterparties in a confidential 

manner. 

' OHIO REV. CODE § 1333.61(D) (Banks BaldwinX2005). 
* State ex rei Besser v. Ohio State Univ., 89 Ohio St. 3d 396 (Ohio 2000). 
^Id 
"" OHIO REV. CODE § 149.011 (Baldwin 2007). 
"18 U.S.C. § 1905 (2007); 5 U.S.C. 552(b)(4) (2007). 
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Further, DERS's documents and information do not even qualify as 

a "public record" unless and until admitted into evidence. Revised Code 

Section 149.43(A)(1), in relevant part, defines "public record" as ''records 

kept by any public office . . . ." According to Chief Justice Thomas Moyer, 

"[T]he definition of a 'public record' must be read in conjunction with the 

term 'record.' Section 149.011(G) defines 'record' to include 'any 

document . . . created or received by or coming under the jurisdiction of 

any public office . . . which serves to document the organization, 

functions, policies, decisions, procedures, operations, or other activities 

of the office.' Thus, to the extent that an item does not serve to document 

the activities of a public office, it is not a public record. "̂ ^ 

The following description of the information that OCC wishes to 

make public applies to each and every document identified by OCC. 

First, only those individuals acting on behalf of DERS, who have a 

legitimate business need-to-know, have access to, and are aware of the 

terms and conditions contained in the contracts and transactions. 

Second, the contracts, terminated contracts and related information 

attached to Ms. Hixon's testimony, are only known to the individual 

counterparties. They were not disseminated to third parties. Third, 

DERS and its agents maintained these contracts in a confidential 

manner, keeping them in separate files, accessible to only those few 

'̂  Moyer, J., Interpreting Ohio*s Sunshine Laws: A Judicial Perspective. 59 N.Y.U. ANN. SURV. AM. L. 
247 (2003)(Emphasis added). 
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individuals who have a legitimate business access need. In fact, OCC 

has learned this through discovery. 

Fourth, the Trade Secret Information has legitimate economic and 

commercial value to both DERS and the counterparties of the individual 

agreements. DERS is a certified competitive retail electric service (CRES) 

provider operating in a competitive market, it is not a regulated utility. 

Release of the terms and conditions of its contracts, and terminated 

contracts, not to mention its confidential business analysis, operational 

decisions, customer information, into the public and more offensively, to 

competitors, will not only harm DERS' business interests but will 

interfere with competition. 

The contracts at issue, including the terminated contracts, were 

negotiated at arms length with the counterparties. DERS' agents 

performed proprietary analysis to determine pricing constructs and 

conditions upon which all forms of contracts were based. If disclosed, 

DERS* foresight into the ene r^ markets and the value it places on 

serving individual customers will become apparent to its competitors, 

thereby putting DERS at a competitive disadvantage. DERS believes that 

it may be the only CRES provider purchasing long-term options in the 

competitive market and disclosure of such contracts may result in 

competitors copying DERS's business plan to DERS's detriment. This is 

particularly true if DERS is the only CRES provider that is required to 

release its contracts to competitors. 
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Further, one of the goals the Commission stated when it asked 

Duke Energy Ohio (DE-Ohio) to agree to a Rate Stabilization Plan 

MBSSO was the development of the competitive market. If this 

Commission permits confidential commercial contracts to be made 

public, in this or any other proceeding, such disclosure will have a 

chilling affect on participation in the market place by other CRES 

providers. DERS is making a serious effort to participate in the 

competitive retail electric market by purchasing options, and a right of 

first refusal, that may permit it to serve customers at prices mutually 

favorable to DERS and customers. OCC's unwarranted attacks may 

result in DERS's inability to compete in that market to the detriment of 

the market and the Commission's goal. 

Fifth, as previously mentioned the commercial contracts and the 

other Trade Secret Information have measurable value to DERS and were 

derived through considerable effort beyond the negotiation with 

counterparties. The option contracts permit DERS to exercise its 

discretion to serve customers at a specific price. The right-of-first-refusal 

contracts permit DERS to serve a specific load at a market price during 

2008. The terminated contracts constituted direct serve contracts 

whereby DERS was to serve specific load at a particular price. DERS 

agents and representatives conducted comprehensive analysis to 

determine the price in all of those agreements. Although the terminated 

contracts are not in effect, they did constitute the basis for the pricing of 
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the option contracts. Therefore, their confidential status or trade secret 

nature is irrefutable. 

The public disclosure of this information has broader ramifications 

with respect to the counterparties of these agreements and may place 

them at a competitive disadvantage within their own industries. Grocery 

stores, gas stations, manufacturers, and hospitals, all comp>ete in their 

various industries. The contracts and operational transactions those 

businesses engage in are not widely disseminated or typically disclosed 

in a public fashion to competitors. Confidential commercial transactions 

allow those individual entities to maintain a competitive advantage 

within their respective markets. 

The concept of keeping commercial contracts confidential is 

nothing new. The Commission has often afforded confidential treatment 

to commercial contracts between parties in competitive markets. ̂ ^ When 

it recently granted a protective order regarding terms in a competitive 

contract in North Coast, the Commission held "we understand that 

negotiated price and quantity terms can be sensitive information in a 

competitive environment." ̂ ^ All of the information that DERS provided 

falls into the category of sensitive information in a competitive 

environment. Therefore, the Commission has express authority to 

maintain the confidentiality of information it received by it during the 

In re Norih Coast Gas, Case No. 06-1100-PL-AEC {Entry at 2) {February 7, 2007). 
' ' I d 



01291 CONFIDENTUL 

discovery process. ̂ ^ In this instance, OCC has not offered DERS the 

option of redacting the confidential material. Redaction might be 

possible but would be difficult due to the large number of counterparties 

and the necessity for agreement among them. Each contract has a 

confidentiality provision pledging the counterparties to support efforts to 

maintain the confidentiality of the protected material. 

IL The Commission should not be swayed by OCC's baseless 
allegations. 

In its Memorandum Contra, OCC attempts to justify its public 

disclosure initiative through allegations founded upon little more than 

inference and innuendo. For instance, OCC questions the secrecy ofthe 

information and DERS' efforts to limit the dissemination of its Trade 

Secret Information given that OCC obtained copies of two of the 

commercial contracts through a subpoena of John Deeds as well as 

through Discovery of the coimterpsirties to the agreements. ̂ ^ OCC's 

claims in this regard are ridiculous. 

First, of course the counter parties to respective contracts have 

their respective contracts. By definition, a contract is an agreement 

between two or more psirties creating obligations that are enforceable or 

otherwise recognizable at law.^? This does not change the confidential or 

proprietary nature of the documents. DERS negotiated with the 

counterparties and executed the contracts with the individual 

' ' I d 
'* See OCC Memorandum Contra at 6 and 11. 
' ' Black's Law Dictionaiy, 259 (7* Ed. 2000). 

10 
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counterparties. To claim that simply because OCC was able to get copies 

of a certain contract through a discovery request to a named 

counterparty to that agreement does change the confidential nature of 

the document. Otherwise, no contract would ever be considered 

confidential or a trade secret. 

Second, the fact that a former employee absconded with 

confidential trade secret documents without the company's permission or 

knowledge also does not waive the confidential nature of the document. 

Mr. Deeds, during his tenure as a Cinergy Services employee and in his 

capacity as a DERS representative, was given access to the confidential 

information. As OCC discovered in the deposition of Mr. Deeds, Mr. 

Deeds had a legitimate business need to know about the contracts in the 

scope of his employment. As an employee of the company, Mr. Deeds 

was obligated to follow the company protocols including those related to 

maintaining corporate trade secrets, document treatment and retention. 

The fact that upon his departure from the company he improperly, and 

without the company's knowledge or permission, left with trade secret 

information does not change the status or ownership of the information. 

The information received by OCC from Mr. Deeds continues to belong to 

DERS and remains confidential. Arguably, OCC was under a duty to 

inform DERS, or an appropriate tribunal, that it was in receipt of 

confidential information misappropriated from its owner. ̂ ^ DE-Ohio's 

'* OHIO R. PROF. COND. 3.3(b), 4.1(b) (2007). 

11 
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discovery discloses that OCC may have obtained the confidential 

information from Mr. Deed's attorney in June of 2006. ̂ ^ 

Mr. Deeds, as an ex-employee, remains bound by the 

confidentiality clauses in the agreement as well as the companies* 

protocols regarding the treatment of trade secret information. Likewise, 

OCC by way of the protective agreements executed as part of the 

discovery of the above captioned matter, is obligated not to disclose the 

information. To the extent that OCC acquired knowledge of the 

information from Mr. Deeds through a subpoena or through discussions 

with his attomey, OCC at the very least, had constructive notice of the 

improper methods in which this information was obtained. OCC should 

not be permitted to circumvent both its agreement and obligation to 

maintain confidential information and benefit through the improper and 

potentially illegal acts of an ex-company employee. 

The simple fact remains that there has been no finding of any 

wrongdoing by DERS regarding its contracts. The Trade Secret 

Information consisting of the effective contracts and the related 

transactions were executed and occurred after the Commission issued its 

Entry on Rehearing establishing DE-Ohio's MBSSO market price. Those 

contracts have no bearing on the Commission's determination as to 

whether or not DE-Ohio's price was reasonable or a market price. This 

Commission should not base any determination of the confidentiality of 

OCC's response to DE-Ohio*s discovery at Interrogatory 18, & 19 requesting documents. Attachment D. 

12 
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DERS' confidential commercial contracts upon OCC's unproven 

mischaracterizations and baseless conspiracy theories. 

In its Memorandum Contra, OCC also attempts to justify public 

disclosure of the DERS contracts and terminated contracts and 

accompanying option payments as settlements related to these 

proceedings.2o Even if this were the case, which DERS wholly denies, 

there is nothing wrong with such conduct as demonstrated by OCC's 

past conduct where it has engaged in confidential settlement agreements 

and exclusionary settlement negotiations. 

In fact, OCC brought such an agreement to the attention of the 

Supreme Court of Ohio in its appeal of the Commission's approval of a 

change in The Dayton Power and Light Company's (DP8BL) recovery of 

billing system costs.21 Additionally, in this very case, as was discovered 

in the deposition of OCC's witness Ms. Hixon,^^ OCC engaged in 

confidential settlement discussions with select Parties to the proceeding 

to the exclusion of DE-Ohio.23 Moreover, as was also discovered during 

Ms. Hixon's deposition, in settlement of Case number 99-1658-EL-EPT, 

OCC and DE-Ohio entered into a confidential side bar agreement in 

which DE-Ohio agreed, among other things, to contribute $500,000 to a 

customer education campaign targeted at residential consumers, which 

°̂ OCC Memo Conn-a at 13. 
'̂ Ohio Consumers' Counsel v. Pub. Utii. Comm 'n, 110 Ohio St. 3d 394 (2006). Attachment C. 

" Hixon deposition at 14&-151. 
" See attachment A, affidavit of Jock Pitts and attached e-mails. 

13 
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was managed in part by the OCC.24 what is apparent, is that 

confidential side bar settlement agreements between parties to cases are 

common and constitute a necessary and recognized part of the litigation 

process. OCC engages in such processes when it suits its goals and 

criticizes others when it suits its goals. The Commission should 

admonish OCC for its mendacity and uphold public policy permitting 

such discussions and agreements in the interest of promoting 

settlements and judicial economy. 

Regardless of the characterization of DERS' Trade Secret 

Information, there is no evidence other than the baseless allegations by 

OCC that DERS' contracts are anything but legitimate business 

transactions. In fact, Ms. Hixon, in her deposition meikes it clear that 

she is not alleging any corporate separation plan violation,2S and makes 

no conclusions as to whether any of the Commission's affiliate rules have 

been violated.^^ 

in . OCC will not be harmed by maintaining the confidential nature 
of the Trade Secret Information. 

As a general principal, confidential commercial contracts and 

related materials should not be freely placed into the public realm to the 

detriment of the signatories where there is no need for such disclosure. 

This is particularly true where such materials can be considered by the 

Commission, while under seal. 

*̂ See Attachment B. 
^' Hixon deposition at 185. 
^*'/̂ . at 184-189. 

14 
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The Commission should not permit OCC to abuse its process to 

make information public that would not otherwise be public, particularly, 

as in these proceedings, where the information is irrelevant to the case 

and could not have influenced the outcome of the proceedings. DERS 

has provided the information to OCC and OCC has been permitted to use 

this information to formulate its opinions and file its testimony in the 

above styled proceeding. Although DERS maintains its position that the 

information is irrelevant to the scope of the above styled proceedings, 

DERS has not prohibited OCC from using the information. 

Arguments regarding relevancy and admissibility aside, should the 

Commission permit this information into evidence, DERS maintains that 

public policy dictates that DERS' Trade Secret Information be maintained 

as confidential. OCC has not specified any public use of any document 

that it could not achieve under seal in the presentation of its case.^? 

As stated previously, this Commission has recognized the need to 

keep commercial terms, pricing, pricing structures and the like 

confidential.28 OCC's argument that maintaining confidentiality will be a 

cumbersome exercise in the hearing of the above captioned matter 

should not carry the day. OCC's own actions have forced DERS to be a 

party in this proceeding in order to protect its interests. Any alleged 

burden, which DERS denies, is OCC's creation and should not be 

relieved at the expense of DERS. 

*̂ In re North Coast Gas, Case No. 06-1100-PL-AEC (Entry at 2) (February 7,2007). 

15 
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IV. OCC's request for Rehearing. 

In its Memorandum Contra, OCC requests that the Commission hold 

another pre-hearing conference to discuss many issues, including but 

not limited to, order of witnesses, and the procedure to address the use 

and confidential nature of information which OCC insists upon making 

public. While DERS is not opposed to the pre-hearing conference, the 

company does find it ironic that both DERS and Duke Energy Ohio, Inc., 

have requested time and time again that this Commission offer some 

guidance as to the scope of the hearing and the relevancy, treatment and 

admissibility of evidence, while OCC has vehemently opposed any such 

request. 

As stated above, DERS objects to OCC's attempts to use the 

administrative burden placed upon OCC in presenting its case as a 

justification to make DERS' Trade Secret Information public. OCC has 

created this situation through its unreasonable and oppressive attempts 

to make all Trade Secret Information public and bring new parties and 

irrelevant information into the case. This proceeding is not the first time 

that this Commission has had to address confidential information in an 

evidentiary hearing and is well equipped to do so in a reasonable and 

efficient manner. OCC's inconvenience is not an excuse. 

OCC is the only party seeking to make confidential, proprietary 

trade secret information public. In fact, many of the Parties, who are not 

affiliated with Duke Energy Corporation, have gone on record in support 

16 
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of keeping information confidential, in direct opposition to OCC. For 

example, on March 2, 2007, Industrial Energy Users-Ohio (lEU-Ohio) 

filed a letter calling OCC's actions to the attention of the Commission, 

and implored the Commission to take a proactive stance to protect Trade 

Secret Information which if released could have a disastrous impact on 

the Ohio economy.29 DERS wholly supports lEU-Ohio in this request. 

Even Constellation NewEnergy Inc. (Constellation) is not immune from 

the impact of OCC's dubious crusade, as Constellation is now forced to 

defend its own confidential commercial contracts from public disclosure 

in this proceeding.30 This Commission should put an end to OCC's 

oppressive and harassing behavior so that the Parties can more fully 

focus on the real issues in the case. 

CONCLUSION: 

For the reasons set forth in DERS' March 2, 2007, filing, as well as 

those contained in this Reply, DERS respectfully requests the 

Commission grant this Motion for Protective Order and prohibit the 

public disclosure of the Trade Secret Information, 

Respectfully Submitted, 

^Michael J. Pahutski - 0071248 
Assistant General Counsel 
Ariane S. Johnson - 0077236 
Associate General Counsel 

^' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al. (lEU-Ohio's Letter) (March 2, 2007). 
^̂  In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA ei. al. (Constellation's Memorandum in Response) 
(March 9, 2007). 

17 
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Duke Energy Retail Sales LLC 
139 E. Fourth Street, 25 AT II 
P.O. Box 960 
Cincinnati, Ohio 45202 
Phone: (513)287-2094 
Phone: (317)838-1235 
Facsimile: (513)287-3612 
E-mail: ariane.iohnsoiKgduke-energv.com 

michael.pathutski^duke-energy.com 
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CBRTIFICATB OF SERVICE 

I certify that a copy of the foregoing was served electronically on 

the following parties this 15th day of March 2007. 

EAGLE ENERGY, LLC 
DONALD I. MARSHALL, PRESIDENT 
4465 BRIDGETOWN ROAD SUITE 1 
CINCINNATI OH 45211-4439 
Phone: (513) 251-7283 

SKIDMORE SALES & DISTRIBUTING 
COMPANY, INC. 
ROGER LOSEKAMP 

9889 CINCINNATI-DAYTON RD. 
WEST CHESTER OH 45069-3826 
Phone: 513-755-4200 
Fax: 513-759-4270 

In te rvener 

AK STEEL CORPORATION 

LEE PUDVAN 

1801 CRAWFORD ST. 

MIDDLETOWN OH 45043-0001 

BOEHM, DAVID ESQ. 

BOEHM, KURTZ & LOWRY 

36 EAST SEVENTH 
STREET SUITE 1510 
CINCINNATI OH 45202-4454 

CITY OF CINCINNATI 
JULIA LARITA MCNEIL, ESQ 
805 CENTRAL AVE STE 150 
CINCINNATI OH 45202-5756 
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COGNIS CORPORATION 

35 E. 7TH STREET SUITE 600 
CINCINNATI OH 45202-2446 
Phone: (513)345-8291 
Fax: (513)345-8294 
CONSTELLATION NEWENERGY, INC. 
TERRY S. HARVILL 
1000 TOWN CENTER SUITE 2350 
SOUTHFIELD MI 48075 
Phone: (248) 936-9004 

CONSTELLATION POWER SOURCE, 
INC. 
MICHAEL D SMITH 

111 MARKETPLACE, SUITE 500 

BALTIMORE MA 21202 

Phone:410-468-3695 

Fax: 410-468-3541 

PETRICOFF, M. 

VORYS, SATER, SEYMOUR 85 
PEASE 
52 EAST GAY STREET P.O. BOX 
1008 

COLUMBUS OH 43216-1008 

Phone:(614)464-5414 

Fax: (614) 719-4904 

CONSUMERS' COUNSEL, OFFICE OF HOTZ, ANN 
ATTORNEY AT LAW 

10 WEST BROAD STREET SUITE 1800 OFFICE OF CONSUMERS' 
COUNSEL 10 W. BROAD 
STREET, SUITE 1800 

COLUMBUS OH 43215 COLUMBUS OH 43215 

DOMINION RETAIL, INC. 
GARY A. JEFFRIES, SENIOR 
COUNSEL 
1201 PITT STREET 
PITTSBURGH PA 15221 
Phone: (412)473-4129 

ROYER, BARTH 
BELL, ROYER 65 SANDERS CO,. 
L.P.A. 

33 SOUTH GRANT AVENUE 

COLUMBUS OH 43215-3900 

FIRSTENERGY SOLUTIONS CORP. 
IRENE PREZELJ, MANAGER, 
MARKETING 

KORKOSZ, ARTHUR 
FIRST ENERGY, SENIOR 
ATTORNEY 
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395 GHANT ROAD GHE-408 

AKRON OH 44333 

Phone: (330)315-6851 

76 SOUTH MAIN STREET LEGAL 
DEPT., 18TH FLOOR 
AKRON OH 44308-1890 

GREEN MOUNTAIN ENERGY 
COMPANY 
JOHN BUI 
600 W. 6TH STREET SUITE 900 
AUSTIN TX 78701 
Phone:(512)691-6339 
Fax: (512)691-5363 

STINSON, DANE ESQ. 

BAILEY CAVALIERI LLC 
10 W. BROAD ST. SUITE 2100 
COLUMBUS OH 43215 
Phone: (614)221-3155 
Fax: (614)221-0479 

INDUSTRIAL ENERGY USERS-OHIO NONE 
SAMUEL C. RANDAZZO, GENERAL 
COUNSEL 
MCNEES WALLACE & NURICK LLC 21 
EAST STATE STREET 17TH FLOOR 
COLUMBUS OH 43215 
Phone: (614)469-8000 

KROGER COMPANY, THE 

MR. DENIS GEORGE 1014 VINE 
STREET-G07 
CINCINNATI OH 45202-1100 

KURTZ, MICHAEL 
BOEHM, KURTZ & LOWRY 

36 EAST SEVENTH 
STREET SUITE 1510 
CINCINNATI OH 45202 
Phone: (513)421-2255 
Fax: (513)421-2764 

LEGAL AID SOCIETY OF CINCINNATI MORGAN, NOEL 

LEGAL AID SOCIETY OF 
CINCINNATI 

215 E. 9TH STREET SUITE 200 215 E. NINTH STREET SUITE 
200 

CINCINNATI OH 45202-2146 CINCINNATI OH 45202 

MIDAMERICAN ENERGY COMPANY PETRICOFF, M. 
BARBARA HAWBAKER, BALANCING 85 VORYS, SATER, SEYMOUR 85 
SETTLEMENT ANALYST PEASE 
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4299 NW URBANDALE DRIVE 

URBANDALE IA 50322 
Phone: (515) 242-4230 

52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614) 719-4904 

NATIONAL ENERGY MARKETERS 
ASSOCIATION 
CRAIG G. GOODMAN, ESQ. 

3333 K STREET N.W. SUITE 110 

WASHINGTON DC 20007 
Phone: (202) 333-3288 
Fax: (202) 333-3266 

GOODMAN, CRAIG 

NATIONAL ENERGY 
MARKETERS ASSOC. 

3333 K STREET, N.W. SUITE 
110 
WASHINGTON DC 20007 

OHIO ENERGY GROUP, INC. KURTZ, MICHAEL 

BOEHM, KURTZ fie LOWRY 

36 EAST SEVENTH 
STREET SUITE 1510 

CINCINNATI OH 45202 
Phone: (513)421-2255 
Fax: (513)421-2764 

OHIO HOSPITAL ASSOCL\TION 

RICHARD L. SITES 
155 E. BROAD STREET 15TH FLOOR 

COLUMBUS OH 43215-3620 
Phone: (614) 221-7614 
Fax: (614) 221-7614 

*SITES, RICHARD ATTORNEY 
AT LAW 
OHIO HOSPITAL ASSOCIATION 
155 EAST BROAD STREET 15TH 
FLOOR 
COLUMBUS OH 43215-3620 
Phone:614-221-7614 
Fax: 614-221-4771 

OHIO MANUFACTURERS ASSN 

33 N. HIGH ST 
COLUMBUS OH 43215 
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PETRICOFF, M. 
OHIO MARKETER GROUP 
VORYS, SATER, SEYMOUR 85 PEASE 
52 EAST GAY STREET P.O. BOX 1008 
COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614)719-4904 

OHIO PARTNERS FOR AFFORDABLE 
ENERGY 
COLEEN MOONEY 
DAVID RINEBOLT 

337 SOUTH MAIN STREET 4TH 
FLOOR, SUITE 5, P.O. BOX 1793 
FINDLAY OH 45839-1793 
Phone: 419-425-8860 
Fax:419-425-8862 

PEOPLE WORKING COOPERATIVELY, 
INC. 

CHRISTENSEN, MARY ATTORNEY AT 
LAW 
CHRISTENSEN 8& CHRISTENSEN 
401 N. FRONT STREET SUITE 350 
COLUMBUS OH 43215 
Phone: (614)221-1832 
Fax:(614)221-2599 

LEYDEN, SHAWN ATTORNEY AT LAW 

PSEG ENERGY RESOURCES 86 TRADE 
LLC 

80 PARK PLAZA, 19TH FLOOR 
NEWARK NJ 07102 
Phone: 973-430-7698 

STRATEGIC ENERGY, L.L.C. PETRICOFF, M. 
CARL W. BOYD VORYS, SATER, SEYMOUR 85 

PEASE 
TWO GATEWAY CENTER 52 EAST GAY STREET P.O. BOX 
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PITTSBURGH PA 15222 
Phone: (412)644-3120 

CONFIDENTIAL 

1008 
COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614)719-4904 

WPS ENERGY SERVICES, INC. 

DANIEL VERBANAC 

1716 LAWRENCE DRIVE 

DEPEREWI 54115 
Phone: (920)617-6100 

HOWARD, STEPHEN ATTORNEY 
AT LAW 

VORYS, SATER, SEYMOUR AND 
PEASE 

52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 
Phone: (614) 464-5401 

GRAND ANTIQUE MALL 

9701 READING RD. 

CINCINNATI OH 45215 

MIDWEST UTILITY CONSULTANTS, 
INC. 
PATRICK MAUE 
5005 MALLET HILL DRIVE 

CINCINNATI OH 45244 
Phone: 513-831-2800 

Fax: 513-831-0505 

RICHARDS INDUSTRIES VALVE 
GROUP 
LEE WOODURFF 

3170 WASSON ROAD 

CINCINNATI OH 45209 

Phone: 513-533-5600 

Fax:513-871-0105 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

IN THE MATTER OF THE CONSOLIDATED ) 
DUKE ENERGY OHIO, INC. RATE ) Case Nos. 03-93-EL-ATA etai. 
STAB ILIZATION PLAN REMAND AND ) 
RIDER ADJUSTMENT CASES ) 

AFFIDAVIT OF JOCK J. PITTS 

STATE OF OHIO ) 
)SS: 

COUNTY OF HAMILTON) 

I, JOCK J. PITTS, being first duly cautioned and swora, hereby state as follows: 

1. I am the President of People Working Cooperatively, Inc. ("PWC"), aCincinnati-

based» Ohio non-profit corporation whose mission is to provide critical home repairs, including 

weatherization services, for the very low-income elderly and disabled homeowners residing in 

the Duke Energy-Ohio ("DE-O") service territory. PWC has been an intervenor in the earlier 

phase ofthis proceeding (refened to as the "DE-O RSP Case"), which resulted in an Opinion and 

Order by the Public Utilities Commission of Ohio ("PUCO") that was overturned by the Ohio 

Supreme Court on appeal and remanded to the PUCO for this second phase. I make this 

statement in response to Duke Energy Ohio's FirstSet of Interrogatories and Requests for 

Production of Documents Propounded to PWC. 

2. In response to DE-O's Interrogatories 10-12,1 was parfy to meetings with the 

Office of Consumers' Counsel ("OCC") and to several conference calls with representatives of 

the OCC during the course ofthe RSP Case, the purpose of which was to discuss the possibility 

of reaching a stipulation among the consumer and marketer parties. In particular, on April 13, 
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2004.1 was present at a meeting at OCC's offices, attended by OCC personnel, representatives 

of the consumer parties and representatives ofthe marketer parties. Although the parties did not 

sign a written confidentiality agreement, OCC counsel asked at the beginning ofthe meeting to 

agree to keep the discussions held during the meeting confidential. Subsequent to the meeting, 

OCC counsel provided a proposed stipulation for the consumer and marketer parties' review, 

comment and agreement, with the proposed stipulation marked "CONFIDENTIAL 

SETTLEMENT OFFER MATERIAL (NOT FOR ANY OTHER USE)/' All subsequent e-mail 

versions ofthe OCC proposal were similarly marked. While counsel for PWC was the addressee 

on e-mails from OCC and the parties participating in the negotiations with OCC, PWC counsel 

forwarded all communications from OCC to me personally. 

3. PWC also engaged in settlement discussions with OPAE separalely, although informed 

by its counsel that he was having similar discussions with other consumer parties. Again, no 

written confidentialify agreement was entered into. Rather, the parties agreed orally to keep the 

discussions held in pursuit of settlement of their consumer issues confidential. 

Further Affiant sayeth naught. 

Jock J. Pitts, President 

SWORN TO AND SUBSCRIBED before me, a Notary public, thtsl2Jkdav of March, 
2007. 

~ 4 h ^ ^ 

( S E A L ) STHWILOLSOM 
NOTMyraeuC, STATE OFONK) 

Mir COMM^KM GMES D9^5<t1 
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DENISE WILLIS, 5/13/04 5:53 PM -(MOÔ  CONFIDENTIAL Settiement Proposal 
Date: Thu, 13 May 2004 17:53s42 -0400 
From: "DEHISE WILLIS" <WILLISeocc.state,oh-us> 
To: <dboehznlaw@aol. coin>, <drinebolt§aol *com>, <inkurtzlaw€aoI. com>, 

<Dane.StinBon§BaileyCavalieri-coin>r <SBLQOMFIELD8BRICKER.C0M>, 
<tobrien0BRICKER.COM>, <broyer§brscolaw.coin>, 
<Mchristensen6ColuinbuBlaw.org>/ <cgoodman@energymarketers.coia>, 
<KorkoszAgFirfltEnergyCorp.com>, <ninorganeiascinti<org>, 
orandazzo^mwncmh. cain>, <RlCKSeOHANET-ORG>, 

<shawn .leycien@pseg.coin>, 
<Thomas ,.HcNamee^puc - state. oh.us>, <bakahn§vssp. cora>, 
<3nhpetricoff8vssp.coin>,, <wjairey0vssp,coin> 

Cc; "RANDY CORBIN" <CORBIH[eocc. state .oh. us>, 
"BRUCE HAYES" <HAYES8occ.State.oh.us>, 
"BETH HIXON" <HIXOH§occ.State.oh,U5>, 
"ANN HOTZ" <HOTZ§occ.State.oh.us>, 
"RYAN LIPPE" <LIPPEiOCC.State.oh.US>, 
"ROSS PULT3" <PULTZgocc.state.oh.us>, 
"DAWN RBDMOND-TARKINGTON" <REDMONDiocc,state.oh.us>, 
"LARRY SAUER" <SAUER€OCC,state.oh.us>, 
"JEFF SMALL" <SMALLgocc.State.oh.US>, 
"DENISE WILLIS" <WILLlS§occ.State,oh-US> 

Subject: CONFIDENTIAL Settlement Proposal 

Sent on behalf of Jeff Small: 

The attached Settlement Proposal is being distributed to our regular 
service list. Please inform me if you believe that; others should 
receive this material. 

Jeff Small 
smallgocc.state.oh.us 

Denise Willis 
Case Team Assistant 
OCC 
willisSocc.state.oh-US 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU. 

Attachment converted: Macintosh HD:Proposal05-13-04 -doc (WDBN/MSWD) 
{000E80D8I 

Printed for "Mary W. Christensen" <mchristensen@columbiislaw.org?> 

i0/SQ 39Vd 050 ZLSlSt^SSXP ^ £ ' 1 ^ LmZ/E\/£2 

mailto:mchristensen@columbiislaw.org
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DENISE yyiLUS, 10/27/04 4:30 PM -0400, Confidential Setttement Communication in C 
Date: Wed, 27 Oct 2004 16:30:07 -0400 
From: "DENISE WILLIS" <WILLIseocc,state.oh.us> 
To: <dboehmlaw6aol.com>, <drinebolt§ aol,com>, <mkurtzlaw@aol.com>, 

<Dane.Stinson§BaileyCavalieri.com>, <SBIiOOHFIELD§BRICKER,COM>, 
<tobrien€BRlCKER.COM>, <broyer§brscolaw.com>, 
<MchristensenSColumbuslaw,org>, <cgoodman§energymarketers.com>, 
<Korkos zAgFirstEnergyCorp.cora>, <nmor9anglascint1.org>, 
<bschneider0mgsglav,com>, <srandazzo@mwncmh.com>, 

<RICKS§OHANET,ORG>, 
<shawn.leyden@pseg.com>, <Thomas.McNameegpuc * state.oh,us>r 
<vern.margard@puc.state.oh.us>, <Williaro-Wrightgpuc.state.oh,us>, 
<bakahn@vs5p.com>, <mhpetricoffgvssp-com>, <wjaireylvssp.coro> 

Subjects Confidential Settlement Communication in Case No- 03-93-EL-ATA 

Please see the attached confidential settlement communication from Jeff 
Small in the above captioned case. 

Please contact me if you have any trouble with this email. 

Denise Willis 
Case Team Assistant 
OCC 
willis8OCC.state.oh-us 
CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT- PLEASE 
REPLY TO THB SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU-

Attachment converted: Macintosh HD:SettleraentCommlO-27-04.pdf (PDF /CARO) 
<0O0F6CD5) 
Attachment converted: Macintosh HD;BulletResponses10-27-04.pdf (PDF 
/CARO) (0OOF6CD6) 

Printed for "Mary W. Christensen" <mchristensen@coiumbuslaw.org> 

i0/90 39vd oiso Si6i9t'66xt' 6e:i0 iBec/ex/Ee 

mailto:mkurtzlaw@aol.com
mailto:srandazzo@mwncmh.com
mailto:shawn.leyden@pseg.com
mailto:vern.margard@puc.state.oh.us
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mailto:mchristensen@coiumbuslaw.org
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DENISE WILLIS, 11/3/04 5:38 PM -0500, Fwd: Confidential Settiement Communication i 
Date: Wed, 03 Nov 2004 17:38:03 -0500 
From; "DENISE WILLIS" <WILLIS8occ.state.oh-us> 
To: <Mchristensen@Columbuslaw-org>, <jpitts0pwchomerepairs-org> 
Subject: Fwd: Confidential Settlement Communication In Case No, 

03-93-EL-ATA 

As promised during your discussion today with Janine and Bruce, please 
find attached the confidential settlement communication from OCC, dated 
October 27th- Please feel free to discuss these matters with Janine or 
Bruce. 

Thank you -

Denise Willis 
Case Team Assistant 
OCC 

willis8occ- state.oh.us 

CONFIDENTIALITY NOTICE! 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT- PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE TBAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT, THANK 
YOU, 
Date: Wed, 27 Oct 2004 16:30:07 -0400 
From: "DENISE WILLIS" <WILLISeocc-state.oh.US> 
Subject: Confidential Settlement Communication in Case No. 03-93-EL-ATA 
Mime-Version: 1-0 
Content-Type: multipart/mixed; boundary="=_Q828CDF5,B3D2BB21" 
Please see the attached confidential settlement communication from Jeff 
Smal 1 in the above captioned case. 

Please contact me If you have any trouble with this email-

Denise Willis 
Case Team Assistant 
OCC 
wiIlis@occ.state.oh.us 

CONFIDENTIALITY NOTICE: 

THIS COWIUNICATION IS INTENDED ONLY FOR THE PERSOHI OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED, IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OP THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THB SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU. 

Attachment converted: Macintosh HD:SettlementComml0-27-04.pdf 2 (PDF 
/CARO) (000FB49B) 

Printed for "Mary W- Cliristensen" <mciuistensen@columlHislaw.org> 
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mailto:wiIlis@occ.state.oh.us
mailto:mciuistensen@columlHislaw.org
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ATTACHMENT B 

Cinergy Corp. 
15S Bast Broad Street, 2l5t Floor 
Columbus, OH 43215 
TeI614.22l.7SSl 
Fax 614.221.7556 
pcolbert@cinergy.com 

PAUL A. COLBERT 
Senior Counsel 

CiNERCY. 

May 8, 2000 

Mr. Robert S. Tongren 
Ohio Consumers ' Counsel 
77 South High Street, IS^h Floor 
Columbus, Ohio 43215 

Re: PUCO Case No's. 99-1658-EL-ETP, 99-1659-EL-ATA, 99-1660-EL-
ATA, 99-1661-EL-AAM, 99-1662-EL-AAM, and 99-1663-EL-UNC. 

Dear Mr. Tongren: 

Conditioned upon the settlement of all issues between the Office of 
the Ohio Consumers ' Counsel (OCC) and The Cincinnati Gas & Electric 
Company (CG&E) in the above referenced cases, and a Commission final 
order adopting such settlement without material modification, CG&E 
agrees to enter into the following Agreement with the OCC: 

1. To develop and implement, by July 1, 2001 , a customer 
information database to track customer complaints 
associated with CG&E's electric and gas customers as stated 
below: 

a. CG&E shall accept customer complaints through its 
call center, in person or in writing. 

CG&E shall create and maintain a customer complaint 
coding system, interfaced with its CSS system, that 
enables CG&E to track and prepare periodic reports 

http://TeI614.22l.7SSl
mailto:pcolbert@cinergy.com
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regarding customer complaints by certified supplier 
and complaint classification. 

c. CG&E shall electronically distribute incoming 
complaints to a CG&E representative, the OCC and 
the affected gas marketer or certified electric supplier. 
Nothing prohibits CG&E from providing this 
information to the PUCO. 

d. CG&E shall document the actions taken by it or the 
subject gas marketer or certified electric supplier to 
resolve each complaint and log such actions into the 
tracking system. 

e. The OCC shall have access and authority to log 
complaints into the tracking system. 

f. CG&E may defer the costs of, but shall not seek cost 
recovery of the development of its tracking system 
other than through the RTC approved in its Transition 
Plan Case. 

g. OCC agrees and will not challenge deferral of the costs 
against the Transition Revenues that the Commission 
approves for recovery by CG&E in the above referenced 
cases. 

2. CG&E will contribute $500,000 to a customer education 
campaign concerning customer choice jointly managed and 
designed by CG&E and OCC. Such contribution will be 
made within 30 days after the Final Order of the 
Commission in the above referenced cases. The campaign 
shall target residential customers in CG&E's certified 
territory. The goal of the campaign shall be to facilitate the 
implementation of competitive electric retail competition for 
residential customers in CG&E's certified territory in the 
most efficient manner practicable. OCC agrees and will not 
challenge deferral of the costs against the Transition 
Revenues that the Commission approves for recovery by 
CG&E in the above referenced cases. CG&E may defer the 
costs of, but shall not seek recovery of this contribution 
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other than through the RTC approved in its Transition Plan 
Case. 

3. CG&E will contribute $250,000 to the Ohio Department of 
Development (ODOD) over the next two years as requested 
by ODOD for development programs in the State. OCC 
agrees with and will not challenge deferral of the costs 
against the Transition Revenues that the Commission 
approves for recovery by CG&E in the above referenced 
cases. CG&E may defer the costs of, but shall not seek 
recovery of this contribution other than through the RTC 
approved in its Transition Plan. 

4. CG&E agrees that OCC may review CG&E's Cost Allocation 
Manual (CAM). Prior to reviewing the CAM, CG&E and OCC 
shall execute a confidentiality agreement regarding the 
treatment of non-public information contained in the CAM. 
Such confidentiality agreement shall be executed no later 
than December 31 , 2000. 

5. Pursuant to a confidentiality agreement, CG&E agrees that 
the OCC may review the market monitoring information that 
CG&E must maintain pursuant to Commission Order and 
Ohio Administrative Code Section 4901:1-21-02. CG&E and 
OCC shall enter into such confidentiality agreement no later 
than December 31 , 2000. 

The above represents the entire Agreement between CG&E and 
OCC and may not be amended unless agreed to by both parties in 
writing. The undersigned hereby execute this Agreement and each 
represents that it is authorized to enter into this Agreement this 8th day 
of May, 2000, 

THE CINCINNATI GAS & ELECTRIC COMPANY 

By: JJl (14-
Paul A. Colbert, Senior Counsel 
Its Attorney 



0131G 

OHIO CONSUMERS' COUNSEL 

Bv: _ y l f \ /^^ SJ^ 0/-S 
Erfc^B. Stephens, Legal Director 
Its Attorney 
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—Original Message 
From: JEFF SMALL {n(iailto:SMALL@occ.state.oh.usI 
Senl; Wednesday. June 21. 2006 3:56 PM 
To: Randolpii H. Frelting 
Subject: RE: CG&E 

I don*( understand your reference lo an "Option Agreenient," but i will 
take 8 took at the material if you like to fax it to 614-466-9475. 

I am back in the office after being out last week. Did you Hie a 
complaint, and did you contact regulatory counsel? 

Jeff 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT 
IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL. 
GOVeRNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE. DISCLOSURE OR 
DISTRIBUTION »S PROHIBITED. IF YOU ARE NOT, OR BELIEVE YOU ARE NOT, 
THE 
INTENDED RECIPIENT OF THIS COMMUNICATIOM. DO NOT READ IT. PLEASE 
REPLY 
TO THE SENDER ONLY, AND STATE THAT YOU HAVE RECEIVED THIS MESSAGE. 
THEN 
IMMEDIATELY DELETE THIS COMMUNICATION AND ALL COPIES OF THIS 
COMMUNICATION. THANK YOU. 

> » "Randolph H. Freking" <Randy@frekingandbet2.com> 06/21/06 4:31 PM 
> » 
Jeff 

Could you look at the Option Agreement and gve us your opinion? 
tf 
so, I will fax it to you. 

Randy 
Randolph H Freking 
Freking&Betz 
215 East Ninth Street 
Cincinnati. Ohio 45202 
513-721-1975 
randy@frekingandbetz.confi 

—Original Message— 
From; JEFF SMALL (niaitto:SMALL@occ.stat6.Qh.us] 
Sent: Wednesday. June 07. 2006 11:54 AM 
To; Randolph H. Freking 
Sul^ect: RE: CG&E 

mailto:SMALL@occ.state.oh.usI
mailto:Randy@frekingandbet2.com
mailto:SMALL@occ.stat6.Qh.us
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Page 14 6 

not do any other analysis. I know that in the 
deposition of Mr. Savoy there were a series of 
questions in regards to what was in the financial 
statements and that he was not aware ofany 
other - My recollection is that he was not aware 
ofany other customers that they had other than 
the agreements that we were discussing. So that's 
the basis of my understanding. 

Q. I'll ask you the theoretical again. 
If the basis for your understanding is 

mistaken, if in every instance that — Well, let 
me back up before I ask that question. 

You made one other assumption. You made 
assumptions that DERS offered these contracts as 
opposed to consumers, customers, coming to DERS 
and requesting service. Is that your belief of 
what has happened here? 

A. No. I didn't make that assumption. 1 
think in responding to your question I said either 
DERS offered or people asked for. I assumed it 
would come either way. 

Q. Okay. I may have misheard it then. 
With that clarification, if the basis of 

your assumption is mistaken so that in each 
instance where DERS has been approached to provid(: 2 5 
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Page 148 

Q. Was DERS or Cinergy a party to these 
proceedings prior to the Commission's 
November 23rd, 2004 entry on rehearing? 

A. No, I don't believe they were. 

Thereupon, DE-Ohio Exhibit No. 8 was 
marked for purposes of identification. 

BY MR. COLBERT: 
Q. This is DE-Ohio Exhibit 8. It is a side 

agreement between CG&E and OCC dated May Sth, 
2000. 

Are you familiar with this agreement? 
A. Is this the agreement provided to Duke 

Energy Ohio in OCCs second response to the second [ 
set of discovery in this case? 

Q. No. I confess Vm not sure what 
agreement that was. This was never filed. 

MR. SMALL: Pardon? 
MR. COLBERT: This agreement -
MR. SMALL: 1 know. But she's looking at 

a document for discovery without attachments. 
This would have been an attachment if— had it 
been provided. 

THE WITNESS: Okay. 
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6 
7 
8 
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10 

a contract, it has provided such a contract on 
terms negotiated with the customers, would that 
change your opinion regarding the discriminatory 
aspect ofthese contracts? 

A. No, I do not believe so. I believe that 
the side agreements as presented here are related 
to the Post-MDP Service Case and for all the 
reasons that I've discussed in my testimony are 
related to obtaining generation pricing plans 
proposed by Duke Energy Ohio that were acceptable 

11 and in exchange offering benefits to certain 
12 customer parties, and that those customer parties 
13 as a result received benefits or economic value 
14 that discriminated against other consumers. 
15 Q. The final reason, Reason No. 4, is OCC's 
16 alleged exclusion from some negotiations by 
17 DE-Ohio; is that correct? 1 believe that's at the 

bottom ofthe Page 56. 
A. Well, I think you've added some 

commentary there, but exclusion ofthe OCC from 
negotiations, and a course of secret negotiations 
that resulted in support ofthe stipulation and 
the altemative proposal by parties who, due to 
those side agreemenis, would not bear the burden 

25 of the rate increases that were being proposed. 

18 
19 
20 
21 
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23 
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1 MR. SMALL: Is that our document or 
2 DE-Ohio's document? 
3 THE WITNESS: Yes, thafs ours. 
4 Vm sorry. I misspoke. I was thinking 
5 that this was somehow provided in discovery. 
6 BY MR. COLBERT: 
7 Q. I don't believe so. 
8 A, No. I totally — I'm sorry. 
9 Q. We would have if you had asked, but I 

10 don't believe that " 
11 A. I'm sorry. Could you ask the question 
12 again, please? 
13 Q, Are you familiar with this agreement? 
14 A. I may have seen it at one time, I am not 
15 more than generally familiar with it. 
16 Q. Okay. Do you recognize tfie cases, 
17 99-1658, et cetera, as being DE-Ohio's, then 
18 CG&E's transition plan case? 
19 A. Yes. 99-1658-EL-ETP, 
20 Q. And if you look at Paragraph 2 on the 
21 bottom of Page 2 and Paragraph 3 at the top of 
22 Page 3, for various things then CG&E paid OCC a 
2 3 total of $750,000 pursuant to this j^reement; is 
24 tha t" 
25 A. No. 

rs^^ss^sssas-^rssamm 

21 {Pages 146 t o 149); 
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Page 150 

1 Q. No? 
2 A. I don't see that. 
3 Q. I'm sorry. Two-hundred-and-fifty-
4 thousand of that went to the Ohio Department of 
5 Development. 
6 A, I don't see that it's to be paid to OCC 
7 and 1 don't see that it was paid. I see an 
8 agreement that some contribution was intended to 
9 be made. 

10 Q. Oh, okay. Fair enough. 
11 You're saying that there's no indication 
12 here that it was actually paid. 
13 A. Right 
14 Q. Do you know whether it was actually paid? 
15 A. 1 have no knowledge of that 
16 Q. Okay. In Paragraphs 4 and 5, do you see 
17 references to confidentiality agreements? 
18 A. Uh-huh. 
19 Q. Okay. And do you know v^ether those 
2 0 confidentiality agreements were ever executed? 
21 A. I don't remember. I don't know. 
22 Q. And the last page, the agreement is 
2 3 signed by Eric Stephens, who was then the Legal 
2 4 Director of Ohio Consumers' Counsel; is that 
25 correct? 

Page 151 

1 A. That's his signature and the title, yes. 
2 Q, And to your knowledge, were these — was 
3 this agreement ever made public? Was it ever 
4 filed at the Commission? 
5 A. 1 don't believe it was ever filed at the 
6 Commission. I don't know whether it was ever made 
7 public or not 
8 Q. Okay. 
9 MR, SMALL: Did we make that an exhibit? 

10 MR, COLBERT: Yes, Exhibit 8. 
11 
12 Thereupon, DE-Ohio Exhibit No. 9 was 
13 marked for purposes of Identification. 
14 
15 BY MR. COLBERT: 
16 Q. Handing you now what we're marking as 
17 Exhibit 9, DE-Ohio Exhibit 9. This is a Supreme 
18 Court case that was — 
19 MR. SMALL: This is a Supreme Court 
20 decision. 
21 MR. COLBERT: Pm sorry. 
22 BY MR. COLBERT: 
23 Q. Weil, Supreme Court decision, that's 
2 4 right, that among other things references an 
25 agreement between DP&L and OCC that OCC, I 
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believe, has litigated in several venues. * 
Are you familiar with the J^reement that 

I'm referencing? j 
A. Can you show me in the order where it l 

references the agreement? 
Q. If you look at Paragraph 17 on Page 3. it \ 

refers to "...a separate one-page sidebar 
^reement between DP&L and the Consumers' Counsel. { 
In that sidebar agreement from June 2000, DP&L..," : 

A. Yes. 1 see that l 
Q. Are you familiar with that agreement? \ 
A. Yes. i 
Q. Okay. And that was an agreement between J 

OCC and DP&L that was also not filed at the i 
Commission and was not made public; is that 
correct? 

A, It was not filed at the Commission, but ; 
it clearly was made public. ^ 

Q. When was it made public? i 
A. 1 don't know the initial date that it was = 

made public. j 
Q, Was it made public in 2000 when it was ; 

signed? | 
A. I don't think so. 
Q. Do you know was there a confidentiality i 

Page 153 

clause attached to the agreement? j 
A. I do not remember. 
Q. Do you know whether OCC happened to find i 

the agreement sometime later after Mr. Tongren \ 
left as Consumers* Counsel when looking through I 
its files? I 

A. No, I don't know that j 
Q. You don't know. Okay. I 

i. 

Thereupon, DE-Ohio Exhibit No. 10 was 
marked for purposes of identification. 

— 
BY MR. COLBERT: 

Q, Handing you what is marked as DE-Ohio 
Exhibit 10. This is several documents. It's an f 
affidavit of Mr. Jock Pitts of PWC with certain 
attached e-mails, although I will note that the 
e-mails, there arc some, it has been represented 
to us, missing pieces, because ofthe 
confidentiality provision OCC - or, OCC ~ PWC 
did not feel it appropriate to reveal the contents 
ofthe discussions, but in these very cases OCC 
apparently held settlement discussions that both 
excluded DE-Ohio and other parties from those 
discussions and made settlement proposals. 

22 (Pages 150 t o 153 
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Page 182 

1 
2 MR. SMALL: This is tiie entire section. 
3 MR. COLBERT: Yes. 
4 MR, SMALL: What portion did you ~ 
5 MR. COLBERT: We're (G)(3) on Page 2, (a) 
6 through (f). 
7 THE WITNESS: Vm familiar with it in 
8 that 1 have seen it, I've read it, and that you've 
9 pointed out to me that it deals with financial 

10 arrangements. 
11 BY MR. COLBERT: 
12 Q. Do you know whether any — any financial 
13 transaction involving DERS or Cinergy is contrary 
14 to anything in (G)(3), (a) through (0? 
15 A. I've done no investigation ofall ofthe 
16 financial arrangements by DERS and Cinergy ~ And 
17 I assume by Cinergy you mean Cinergy Corp. 
18 Q. I did. I meant Cinergy Corp. Thank you. 
19 A. " in regards to these rules, so 1 have 
20 no opinion. 
21 Q. Okay. 
2 2 MR. SMALL: Is this an exhibit or you 
2 3 just handed it to her for a reference? 
2 4 MR. COLBERT: Yes, it's an exhibit. 
25 MR. SMALL: Okay. This was 15 then? 
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Do you know whether it's unusual for a 
holding company with many subsidiaries to perforrr^ 
financial analyses of transactions across multiple 
corporate entities? 

A. I've not worked for a holding company, so 
I don't know. 

Q. Going back to Page 65 and our OAC section | 
here. You start with 4901; I-20-16(A) regarding 
corporate separation. 

Do you know whether DE-Ohio has an 
approved cotporate separation plan? 

A, I believe that they are required to have 
a corporate separation plan approved in their ETP 
cases. Tiiere may have been conditions or waivers 
subsequently or at that time placed upon it, but 
my general understanding is that they should. 

Q. Okay. Do you know whether the approved 
corporate separation plan determines the 
methtxiology for certain financial transactions 
between DE-Ohio and affiliates? 

A. I have not looked at their approved 
corporation separation plan, but given the 
corporate separation rules that ~ a copy that you 
provided me, I think you could identity what is 
required. 
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1 MR. COLBERT: Yes. 
2 BY MR. COLBERT: 
3 Q. We'll get back to that in a minute, so 
4 you may want to keep it handy. 
5 On Page 64 (sic) of your testimony, you 
6 discuss an e-mail irom Steve Schrader to Greg 
7 Ficke and Julie Jansen and referring to someone 
8 named Phil. Do you know who Julie Jansen is? 
9 A. No, I don't 

10 Q. Do you know who Phil is? 
11 A . I recollect that in Mr. Ficke's 
12 deposition we asked him who Phil was. I don't 
13 remember the name. I believe he indicated he was 
1 4 a board ~ a member ofthe board, but I don't 
15 remember which board. 
16 Q. Allright Would it help you if I 
17 represented he was a member of both the Cinergy 
18 Corporation board and now the Duke Energy 
19 Corporation board? 
20 A. You can represent that I don't think 
21 that's what Mr, Ficke said at the time. 
22 Q. Would it help your memory if I said his 
23 name was Phil Cox? 
24 A. I've told you what I've remembered. 
25 Q. That's fine. I was just trying to help. 
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1 Q. Well, I can, I was asking you a specific 
2 question about the actual plan, but you haven't 
3 looked — 
4 A. I have not seen it, 
5 Q. Okay. Going to Section (D) regarding 
6 cross-subsidies, which is No. 2 — Well, before we 
7 do that, having not seen it, you're not alleging 
8 any specific violation ofthe corporate separation 
9 plan? 

10 A. No, As my testimony says, Vm asking the 
11 Commission to conduct an investigation to 
12 determine and examine the transactions of the 
13 utility and the affiliate for the reasons that I 
14 state in my testimony. 
15 Q. And you believe those reasons rise to the 
16 level that we might have done something wrong? 
17 A. I think they rise to the level that they 
18 should be brought to the Commission's attention 
19 for their consideration. 
20 Q. You don't think they've been brought to 
21 the Commission's attention? You don't think the 
22 Commission is aware ofthis with all the pleadings 
23 that have gone back and forth? 
24 A. Given that the Supreme Court said that 
25 the case had to be remanded back and that this 

^^ff^^^^WsS^SPSSSPS^^?? 

30 {Pages 182 t o 185) 
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MC GDSMS & ASSOCIATES, INC. 'f^-/) 

614.431.1344 COLUMBUS, OmO 800.498J45Jj^ ^^^^T/A, 

1 BEFORE ' S /Oy 

2 THE PUBLIC U T I L I T I E S COMMISSION O F / j M i l O 

3 - _ _ 

4 Consolidated Duke Energy ) Case Nos. 

5 Ohio, Inc. Rate ) 03-93-EL-ATA 

6 Stabilization Plan Remand) 03-2079-EL-AAM 

7 and Rider Adjustment ) 03-2080-EL-ATA 

8 Cases. ) 03-2081-EL-AAM 

9 05-724-EL-UNC 

10 ^ A ^ ^ ^ ^ 05-725-EL-UNC 

0 

Oorf^*^^ 
11 v ^ 0 6-10 68-EL-UNC 

12 06-1069-EL-UNC 

13 06-1085-EL-UNC 

14 

15 Continued confidential deposition of Beth 

16 Hixon, a witness herein, called by Duke Energy 

17 Ohio, Inc. for cross-examination under the 

18 statute, taken before me, Deborah J. Holmberg, 

19 Registered Merit Reporter and Notary Public in and 

20 for the State of Ohio, pursuant to notice and 

21 stipulations of counsel hereinafter set forth, at 

22 the offices of Ohio Consumers' Counsel/ 10 West 

23 Broad Street, Suite 1800, Columbus, Ohio, on 

2 4 Tuesday, March 13, 2 007, and concluding on the 

25 same day, 

*** CONFIDENTIAL **** 
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MC GINNIS & ASSOCIATES, INC. 

614.431.1344 COLUMBUS, OfflO 800.498.2451 

1 APPEARANCES: 

2 

3 ON BEHALF OF DUKE ENERGY OHIO, INC.: 

4 Paul A. Colbert, Esq. 

5 Associate General Counsel 

6 Duke Energy Ohio 

7 Duke Energy Corporation 

8 155 East Broad Street - 21st Floor 

9 Columbus, Ohio 4 3215 

10 (614) 221-7551 Fax (614) 221-7556 

11 paul.colbert@duke-energy.com 

12 

13 Rocco 0- D'Ascenzo, Esq. 

14 Counsel 

15 Duke Energy Shared Services, Inc. 

16 Duke Energy Corporation 

17 139 East Fourth Street 

18 Post Office Box 960 

19 Room 2500, Atrium II 

2 0 Cincinnati, Ohio 452 01-0 9 60 

21 (513) 2 87-4 32 6 Fax (513) 287-3 810 

22 rocco.d'ascenzo@duke-energy,com 

23 

24 

25 

*** CONFIDENTLVL **** 

mailto:paul.colbert@duke-energy.com
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MC GINNIS & ASSOCIATES, INC. 

614.431.1344 COLUMBUS, OfflO 800.498.2451 

1 APPEARANCES (continued): 

2 

3 ON BEHALF OF THE RESIDENTIAL CONSUMERS OF DUKE 

4 ENERGY OHIO, INC.: 

5 Janine Migden-Ostrander, Esq. 

6 Ohio Consumers' Counsel 

7 BY: Jeffrey L. Small, Esq. 

8 Assistant Consumers' Counsel 

9 10 West Broad Street - Suite 1800 

10 Columbus, Ohio 4 3215-34 8 5 

11 (614) 466-8574 Fax (614) 466-9475 

12 small@occ.state.oh.us 

13 - - -

14 

15 ALSO PRESENT: 

16 Anita M, Schafer, Senior Paralegal, Duke 

17 Energy Shared Services, Inc. 

18 _ - -

19 

20 

21 

22 

23 

24 

25 

*** CONFIDENTIAL **** 

mailto:small@occ.state.oh.us
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MC GINNIS & ASSOCIATES, INC. 

614.431.1344 COLUMBUS, OfflO 800.498.2451 

1 

2 I N D E X 

3 - - -

4 WITNESS PAGE 

5 Beth Hixon 

6 Examina t ion ( c o n t ' d . ) by Mr, C o l b e r t 76 

7 _ _ „ 

8 EXHIBITS MARKED 

9 DE-Ohio Exhibit No. 1 - 80 

10 Stipulation and Recommendation 

11 DE-Ohio Exhibit No. 2 - 110 

12 Pages 23 through 30 of the 

13 deposition of Gregory C. Ficke 

14 DE-Ohio Exhibit No. 3 - 111 
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1 P R O C E E D I N G S 

2 _ - _ 

3 Tuesday, March 13, 2007 

4 Afternoon Session 

5 . 

6 MR. COLBERT: We're back on the record in 

7 the deposition of Beth Hixon and we've switched 

8 Court Reporters, but Miss Hixon is still sworn in 

9 from this morning. 

10 - - _ 

11 (The following portion of the transcript 

12 is confidential and under seal.) 

13 

14 

15 

16 

17 

18 

19. 

20 

21 

22 

23 

24 

25 
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1 (Confidential transcript under seal.) 

2 - - -

3 CROSS-EXAMINATION (cont'd.) 

4 BY MR. COLBERT: 

5 Q. Miss Hixon, just a couple preliminary 

6 questions before we get into the actual testimony. 

7 Are you familiar with the term "baseline" 

8 as something used to determine a rate or a price? 

9 A . I guess I'm familiar with the term 

10 "baseline" as it would be used as a starting point 

11 against which you measured something. I don't 

12 know if that's particularly in regard to a price 

13 or a rate, but that's my understanding of it. 

14 Q. And that's precisely what I mean. 

15 Is that a commonly used method to 

16 determine a price? For example, in this case with 

17 the MBSSO, the FPP has a baseline, I believe, of 

18 the old EFC rate determined in 1999. I was just 

19 using that as an example. I wasn't asking you to 

20 verify it. 

21 A. I'm not sure I heard the question in that 

22 statement. I'm sorry. 

23 Q. I was simply asking you whether using a 

24 baseline was a common method to establish either a 

25 regulated rate or a market price like those --
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1 some of the components established in this MBSSO, 

2 A. I wouldn't say that it's a common method 

3 to establish the things that you described. The 

4 concept of a baseline as a starting point for 

5 determining anything is a general concept, but to 

6 say that it's normally done for the components 

7 that you've talked about, no, I wouldn't agree 

8 with that. 

9 Q, Is it a reasonable concept in your 

10 opinion? 

11 A. It depends on what you're determining 

12 what the baseline is and what the purpose is that 

13 you're determining it for. 

14 Q, Under what circumstances would you 

15 consider it reasonable? 

16 A, I think it's just too vague of a concept 

17 to say it's reasonable under any particular 

18 circumstance. I'm not testifying about baselines 

19 at all, so I'm answering your question in the 

20 general sense of a baseline could be used to 

21 determine something, but until I know what the 

22 something is and what the baseline is, I can't 

23 tell you whether it's reasonable. 

24 Q. Well, let's take an example that if a 

25 CRES provider offered a price to a customer using 
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1 an index as a baseline and said they would give 

2 the index, say, minus five percent, would that be 

3 a reasonable way of describing a price? 

4 A. I don't think it's a test of 

5 reasonableness. It is a way of describing a 

6 price. 

7 Q. Fair enough. 

8 Okay. On Page 4, Lines 2 and 3 of your 

9 testimony --

10 MR. SMALL: I'm sorry, what page? 

11 MR. COLBERT: Page 4, Lines 2 and 3. 

12 BY MR. COLBERT: 

13 Q. You state that, "The side agreements were 

14 a part of CG&E's efforts to obtain support for 

15 PUCO approval of a rate stabilization plan 

16 acceptable to CG&E". 

17 Is CG&E or its predecessor or it's now 

18 known as Duke Energy Ohio, are either of them a 

19 party to any of the side agreements? 

20 MR, SMALL: Objection to the extent that 

21 it calls for a legal conclusion, but you can state 

22 your understanding. 

23 THE WITNESS: From my review of the side 

24 agreements, while CG&E is not a named party, as 

25 you would look at the beginning of the agreement. 
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1 and say it's between Party 1 and Party 2, as I've 

2 described in my testimony, I do think that it is 

3 related to CG&E and their efforts to obtain 

4 support either through CRS or other 

5 CG&E-affiliated companies. 

6 BY MR. COLBERT: 

7 Q. And we'll talk about your beliefs in that 

8 regard later, but are they a named party in any of 

9 the agreements? 

10 A. As I said in my previous answer, even 

11 though they are not a named party, I still believe 

12 what I said in my answer. 

13 Q. Okay. But they're not a named party? 

14 You believe that they may have somehow been 

15 involved, but they're not physically -- they're 

16 not a signatory to any of the agreements, are 

17 they? 

18 MR. SMALL: Asked and answered. You have 

19 asked her whether they're a named party three 

20 times and her -- she's responded to you twice. 

21 MR. COLBERT: Well, I don't think she's 

22 responded at all, frankly. 

23 . BY MR. COLBERT: 

24 Q, Has — Has CG&E or DE-Ohio signed as a 

25 party to any of the contracts? 
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1 A. If you look at the names that are signed 

2 on each of the agreements, you will not find CG&E 

3 or DE-Ohio. 

4 Q. Okay. 

5 A. You will find your name for CG&E. 

6 Q, Okay. Duke Energy Retail Sales and 

7 Cinergy Corp, are signatories to some of the 

8 agreements, are they not? 

9 A. Yes. DERS in the — in the form of its 

10 predecessor CRS, yes. 

11 MR. COLBERT: Do you have a copy of the 

12 stip? 

13 MR. SMALL: What stip? 

14 MR. COLBERT: We're going to give it to 

15 you. 

16 We're going to mark stipulation DE-Ohio 

17 Exhibit 1. 

18 MR. SMALL: I think Dan gave us one. 

19 MR. COLBERT: He gave you one, but he 

20 didn't mark it as an exhibit. You're welcome to 

21 this. 

22 MR. SMALL: What are we marking this as? 

23 MR. COLBERT: Duke Energy Ohio Exhibit 1. 

24 - - -

25 Thereupon, DE-Ohio Exhibit No. 1 was 
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1 marked for purposes of identification. 

2 - - -

3 BY MR. COLBERT: 

4 Q. Miss Hixon, if you would turn to Page 6 

5 of your testimony. On Lines 7 through 11, I 

6 believe you list the parties that signed the 

7 May 19th, 2004 stipulation. Is that your 

8 understanding of the list of the parties there? 

9 A. Yes, that's what I attempted to do. 

10 Q. Okay. Now, of the parties that are 

11 listed there that signed the stipulation, First 

12 Energy Solutions, Dominion Retail, Green Mountain 

13 Energy, People Working Cooperatively, and 

14 Communities for Action, did not execute contracts 

15 with affiliates of DE-Ohio involving pricing, that 

16 is, any of what you call the side agreements that 

17 you have; is that correct? 

18 A. I'm not aware of any agreements and they 

19 were not provided to us. 

20 Q. Okay. So of the 11 signatories that you 

21 have listed there to the stipulation, six did not 

22 enter what you refer to as side agreements. Is 

23 that a correct count? 

24 A. Why don't you name the six. 

25 Q. Sure. 
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1 First Energy Solutions, Dominion Retail, 

2 Green Mountain Energy, People Working 

3 Cooperatively and Communities for Action, and 

4 staff- I'm sorry. 

5 A. That would be six of the parties that I 

6 have no knowledge of side agreements and, 

7 therefore, are not presented in my testimony, yes. 

8 Q. Okay. Now, there are also six parties on 

9 that page that you referenced that did not sign 

10 the stipulation; is that correct? 

11 A. Those are the six parties that are 

12 referenced at Lines 13 through 17, yes. 

13 Q. Okay. And do you know of any of those 

14 parties that are signatories to one or more of 

15 what you refer to as the side agreements? 

16 A. I'm not aware of any side agreements as 

17 referenced in my testimony with those parties. 

18 Q. Constellation NewEnergy> is not a 

19 counterparty to any of the agreements particularly 

20 involved with Kroger? 

21 A. Well, now you said, "counterparty", and I 

22 took party to mean the primary party. 

23 Q. I mean anybody who signed it, 

24 A. And I would have to look at the agreement 

25 between CRS and the two -- the two agreements 
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1 between CRS and Kroger, but I don't believe that 

2 eonstellation NewEnergy signed those, the ones 

3 that are attached to my testimony. 

4 Q. Are you aware of any agreements that 

5 aren't attached to your testimony that involve 

6 wholesale supply contracts to Constellation , 

7 NewEnergy so that Constellation NewEnergy can 

8 supply Kt^g-^i* at retail? 

9 A. If you look in my testimony when I 

10 discuss the first Kifogert agreement at Page 24 — 

11 Q. Uh-huh. 

12 A. — I indicate that the July 7th agreement 

13 is between CRS and Kroger but it's predicated on 

14 the fact that Kxro^er had been purchasing 

15 generation from N^^ — the retail provider, W&w 

16 Eii0xg^, who was purchasing its wholesale supply 

17 from the Cinergy Operating Companies, and then I 

18 mention that in the whereas clauses there are 

19 transactions referenced. That's what I'm aware 

20 of. 

21 Q. Well, have you reviewed the contracts 

22 between Cinergy Operating Companies and 

2 3 Constellation NewEnergy? 

24 A. I have reviewed the documents referenced 

2 5 on Attachment 6 as -- Bates-stamped 117 3 -- the 
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1 December 14th, 2000 confirmation letter agreement, 

2 the performance assurance agreement of the same 

3 date, the July 31st confirmation letter agreement, 

4 and the performance assurance agreement. 

5 Q, Okay. Thank you. 

6 Of the organizations — One of the 

7 organizations that you've listed that did not sign 

8 the stipulation is the Ohio Manufacturers 

9 Association. Do you see that? 

io A. Yes, 

11 Q. Okay. And some of the counterparties to 

12 the side agreements are various industrial 

13 companies, including, but not limited to, 

14 ' AK Steel, GM,, Procter & Gamble, and others; is 

15 that correct? 

16 A. Yes, 

17 Q. Have you done anything to check to see 

18 whether or how many of those counterparties belong 

19 to the Ohio Manufacturers Association? 

20 A. No. 

21 Q. So you don't know whether members of the 

22 Ohio Manufacturers Association have signed any of 

23 the contracts; is that correct? 

24 A, If I've not done the check, no, I don't. 

2 5 Q. Okay. On Page 7 of your testimony, at 
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1 Lines 2 and 3, you indicate that, "CG&E refused to 

2 provide copies of such agreements". 

3 Did DE-Ohio or its predecessor, CG&E, 

4 have any contracts with any party or a member of 

5 any party other than the City of Cincinnati and 

6 Constellation NewEnergy^* a s we previously 

7 discussed, at the time OCC made that request? 

8 A. The only basis for answering that 

9 question that I would have is that Duke Energy 

10 Ohio has indicated the only agreements that they 

11 had were with the City of Cincinnati. To that 

12 extent, that's my knowledge. 

13 Q. Okay. The stipulation was signed and 

14 docketed on May 19th of 2004; is that correct? 

15 A. Yes. 

16 Q. Do you know whether there were any 

17 contracts with any party other than the City of 

18 Cincinnati agreement dated prior to May 19th of 

19 2004? 

20 MR. SMALL: I'm going to object to the 

21 extent that this has been asked and answered. You 

22 went through a previous series of questions having 

23 to do with CG&E being a party to contracts and 

24 this seems to be the same question over again. 

25 MR. COLBERT: No. This is broader. I'm 
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1 asking whether any parties. This would include 

2 DE-Ohio, DERS, or Cinergy Corp. 

3 THE WITNESS: Perhaps you could restate 

4 the question and start over. 

5 BY MR. COLBERT: 

6 Q. Sure. 

7 Other than the City of Cincinnati 

8 contract with DE-Ohio's predecessor, CG&E, and the 

9 wholesale supply contracts between Cinergy on 

10 behalf of its operating companies and 

11 Constellation NewEnergy,; were there any contracts 

12 with the counterparties that you refer to as side 

13 agreements between DE-Ohio, DERS, or Cinergy Corp. 

14 prior to May 19th, 2004? 

15 MR. SMALL: I object to it. There was 

16 a -- She previously responded that it wasn't clear 

17 about CG&E being a counterparty to certain 

18 contracts, so she already answered that question. 

19 MR. COLBERT: She hasn't answered any 

20 question with respect to the timing of the 

21 contracts, when they were entered. 

22 MR- SMALL: Okay. I guess with respect 

23 to the timing, although the contracts are part — 

24 She referenced the attachments to her testimony, 

25 but you can go ahead and respond to the timing of 
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1 it. 

2 THE WITNESS: Okay. I think the question 

3 is asking other than with the — with CG&E and the 

4 City and CG&E through the New Energy agreement, 

5 were there any other contracts with counterparties 

6 prior to May 19th, 2004. 

7 BY MR. COLBERT: 

8 Q. Uh-huh. 

9 A. The side agreements that I'm aware of are 

10 the ones that are in my testimony and attached to 

11 my testimony, and the dates are shown in 

12 Attachments 2 and 3 at May 19th, May 28th, 

13 June 7th and July 7th. I'm not aware of any other 

14 agreements and none have been provided to us. 

15 Q. Thank you. 

16 On Page 8 of your testimony at Lines 1 

17 and 2, you indicate that the alternative proposal 

18 made by DE-Ohio as part of its application for 

19 rehearing contained "new and different charges 

20 that had not been subject to a hearing". 

21 What charges are you referring to? 

22 A. My recollection is that the IMF charge 

23 was first introduced in the alternative proposal 

24 and the SRT was new in the alternative -- was 

25 newly introduced in the alternative proposal. 
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1 Q- Okay. What is your understanding of the 

2 IMF? 

3 . A. My understanding is to the extent of the 

4 company's application that it is an infrastructure 

5 maintenance fund, that under the alternative 

6 proposal it was to be nonbypassable and I believe 

7 was based or proposed to be a percentage based of 

8 little g, 

9 Q. Do you have any knowledge of the purpose 

10 of the IMF in terms of why the company is asking 

11 for or has asked for compensation of the mechanism 

12 you described? 

13 A. I have not reviewed the company's request 

14 for IMF, its justification, what it purports to 

15 recover or not recover, no, I've not done that. 

16 Q. Do you know whether any DE-Ohio --

17 Well, were you present at the original hearing in 

18 this case regarding the stipulation? 

19 A. I'm not sure the end of your question 

20 goes with the first part, was I present at the 

21 hearing. 

22 Q. Yes. 

23 A. I don't believe so. 

24 Q. Okay. 

25 A. I don't recollect being there. What that 
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1 has to do with the stipulation, I wasn't sure what 

2 you meant by that. 

3 Q. The original hearing --At the original 

4 hearing, the company supported the stipulation 

5 that was filed in the case. 

6 A. That's what you meant? 

7 Q. That's what I meant. 

8 A. Okay- No. I — To the best of my 

9 recollection, I don't remember. It's been a 

10 while, but I don't think I attended that hearing, 

11 Q. Okay. Have you reviewed the testimony 

12 and/or the transcripts in -- from that hearing? 

13 A. I think I reviewed at least a couple 

14 pages in regards to the request that we discussed 

15 earlier that OCC had made. In regards to 

16 testimony -- in preparation for my testimony, I 

17 don't think I have reviewed that. 

18 Q. Okay. What is your understanding of the 

19 SRT known as the system reliability tracker? 

20 A. My understanding is that the system 

21 reliability tracker was proposed by CG&E in their 

22 alternative proposal as a nonbypassable charge. I 

2 3 know that this was not, as the IMF, a percentage 

2 4 of little g, instead certain types of costs 

25 related to system reliability were to be proposed 
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1 to be recovered. 

2 Q. Do you know whether those costs were 

3 related to the purchase of planning reserves or 

4 what's also known as capacity reserves? 

5 A. My general knowledge from reading the 

6 Commission's, for example, order in describing 

7 what the company had proposed, would be that I 

8 know those terms are related. I don't know about 

9 the calculation or I've not done an analysis of 

10 what the company proposed or has recovered through 

11 SRT. 

12 Q. Okay. Do you know whether the Commission 

13 has approved a 15 percent reserve margin that is 

14 related to the SRT? 

15 A. I know that a 15 percent reserve margin 

16 was discussed in the Commission's orders. I would 

17 have to check the orders to see if that had been 

18 approved. 

19 Q. Okay, Do you know whether the company as 

20 part of the stipulation proposed a 17 percent 

21 reserve margin? 

22 A. No, I don't. 

23 Q. Do you know whether as part of the 

24 regulated company from the inception of the 

25 company Cinergy, that is, out of the CG&E/PSI 
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1 merger, whether there was a settlement including 

2 OCC that prescribed CG&E to maintain a 17 percent 

3 reserve margin? 

4 A. No, I don't. 

5 Q. In the stipulation as part of the AAC — 

6 MR, SMALL: You're referring to 

7 Exhibit 1? 

8 MR. COLBERT: I'm referring to Exhibit 1. 

9 I'm sorry. I should have referred to it that way. 

10 BY MR. COLBERT: 

11 Q. Do you know whether there is -- Do you 

12 know the amount of revenue associated with 

13 capacity in the AAC? 

14 A. No, I do not. 

15 Q. Okay. Do you know whether the amount 

16 DE-Ohio has actually collected relating to 

17 capacity both for committing the Legacy CG&E 

18 capacity and for reserve capacity is more or less 

19 than the amount proposed in the stipulation? 

20 A. Since I don't know the amount proposed in 

21 the stipulation nor the amount DE-Ohio's 

22 collected, no, I do not. 

23 Q. Have you reviewed all of the discovery 

24 that was sent by DE-Ohio, DERS and Cinergy to OCC 

25 in this case? 
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1 A. I think I'd be hard-pressed to say I've 

2 reviewed all the discovery. I've reviewed the 

3 discovery that I found relevant and pertinent to 

4 the issues that I was addressing in my testimony. 

5 Q- And did that exclude information relative 

6 to the IMF and the SRT? 

7 A. Well, I'm hard-pressed if I didn't review 

8 it to tell you what it included. So I can't tell 

9 you if I didn't review it. 

10 Q. Okay. On Page 9 of your testimony you 

11 have a timeline. It doesn't include the contracts 

12 that you've been referring to as side agreements. 

13 We've discussed the contracts that were signed 

14 prior to the filing of May 19th, 2004. Which 

15 contracts were signed from May 19th, 2004 through 

16 November 23rd, 2004? 

17 A. If you look at Page, I guess, little i of 

18 my testimony, the Table of Contents, and 

19 Attachments, the agreements are listed and the 

20 dates are given. 

21 So you can tell that after May of 2004, 

22 Attachment 5 dated June 7th, Attachment 6 dated 

23 June — July the 7th, then Attachments 8 and 9 and 

24 10, 11 and 12, all seem to have occurred before 

25 November 23rd, 2004. 
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1 Q. So basically Attachments 2 through 12. 

2 A. I think that there's — For example, 

3 Attachment 7 is a discovery response. 

4 Q. Ah, Good point- Thank you. 

5 A. Uh-huh. 

6 Q. And what contracts were signed after 

7 November 23rd, 2004? 

8 A- If you look at Attachment 8 to my 

9 testimony, there's a table that lists all of the 

10 agreements that we've just discussed -- 18, excuse 

11 me, and I think if you look at all of the ones 

12 that are listed as option agreements, the dates 

13 are listed next to those, and a quick review tells 

14 me that none of those are dated prior to 

15 November 23rd, 2004, and then finally, at the very 

16 bottom, there is a November 9th,. 2005 agreement 

17 with Kroger. 

18 Q. Okay. And do you know whether any of the 

19 contracts that were signed November 23rd, 2004 and 

20 earlier, with the exception of certain, Kroger — 

21 no. City of Cincinnati contracts are still 

22 effective? 

23 MR. SMALL: Objection to the extent that 

24 it calls for a legal conclusion regarding the 

25 effectiveness of a contract, but you can respond 
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1 concerning your understanding. 

2 THE WITNESS: I know that the option 

3 agreements that I've identified and are contained 

4 in my testimony that are dated after November 23rd 

5 contain provisions that indicate they replace and 

6 supersede previous agreements, which I think cover 

7 the universe that you've described. 

8 BY MR- COLBERT: 

9 Q . I agree. 

10 MR. COLBERT: Just for the record, and so 

11 we maybe can avoid the same objection over and 

12 over again, I'm not asking for her legal opinion 

13 as to any of this, merely her understanding, and 

14 she can respond as to that. If you would like a 

15 continuing objection, you can, and maybe that 

16 would short-circuit some of this. 

17 MR. SMALL: It's a little bit awkward to 

18 have a continuing obj ection when we don't have a 

19 question pending, but it appears as though counsel 

20 understands that we're going to go through a 

21 series of questions and that Miss Hixon's 

22 responses are all subj ect to the same objection 

23 concerning legal conclusions and she'11 be 

24 responding in that -- in that regard. Maybe you 

25 could tell us when we're out of such a period. 
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1 MR. COLBERT: Well, I mention it because 

2 I think it's throughout and I think Miss Hixon, 

3 you know, references a number of statutes and Ohio 

4 Administrative Code rules, et cetera, that I'm 

5 going to be asking about because they are in her 

6 testimony. So I'm certainly looking for responses 

7 to that based on her understanding, but also 

8 understand that you may continue to voice the same 

9 objection, so I'm simply recognizing that. 

10 BY MR. COLBERT: 

11 Q. Miss Hixon, on Page 13 of your testimony, 

12 you state that -- I believe this is at Line 8 --

13 "DERS did not serve any customers as of 

14 December 31st, 2005". 

15 Why are the counterparties to DERS 

16 contracts not customers in your view? 

17 A. I think my reference to December 31st, 

18 2005 here is based on the information contained in 

19 their Intrastate Annual Report where they reported 

20 no sales of electricity, no gross receipts, and I 

21 believe I had a couple other sources for that. 

22 My recollection is that in one of the 

23 renewal applications -- in the renewal application 

2 4 for DERS I believe a statement was made that they 

25 had no customers. I'd have to check that. 
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1 And then I think also in a couple of 

2 depositions, and I can't give you the transcript 

3 or the specifics, but I recollect a question being 

4 asked of whether or not DEO -- or, DERS had any 

5 customers, and I believe the answer was no. 

6 So that's the basis of my opinion. 

7 Q. Okay. And do you believe that the option 

8 contracts represent competitive retail electric 

9 service? 

10 MR. SMALL: Objection- Asked and 

11 answered. We had that earlier in the deposition. 

12 THE WITNESS: I believe the option 

13 agreements are what they say they are, agreements 

14 under which CRS can exercise an option to serve, 

15 BY MR. COLBERT: 

16 Q. Yes. I'm asking your opinion whether 

17 that option to serve constitutes competitive 

18 retail electric service or not. 

19 A. I do not know. 

2 0 Q. If DERS exercised the options, would it 

21 then be providing competitive electric service, or 

22 would your opinion change under that circumstance? 

23 A. I think the first question you asked me 

24 was whether or not this agreement was a CRES 

25 contract. 
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1 Q. Y e s . 

2 A. Now you're asking, I think, if they 

3 exercise their option would they be providing 

4 CRES, which I think are two different questions. 

5 Q. I agree. 

6 A. If they exercise their option according 

7 to this agreement, they have to enter into a power 

8 sale agreement. That power sale agreement, if it 

9 was to provide competitive retail electric service 

10 in Ohio, would have to abide by whatever rules are 

11 applicable in Ohio, so that's where an agreement 

12 would occur. 

13 Q. Okay. At the bottom of Page 13 and the 

14 top of Page 14 of your testimony, you list four 

15 items that what you call prePUCO order side 

16 agreements -- I call them contracts -- have in 

17 common, Do you see that? 

18 A. Yes. 

19 Q. The first is the provision of generation 

20 service through 2008- Is that a fair 

21 characterization of what you said? 

22 A. Yes. I think I just phrased it "the 

23 proposed ERRSP period". 

24 Q. But by that, you mean through 2008? 

2 5 A . R i g h t . 
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1 Q. And you're not suggesting that there's 

2 anything wrong with a provision to provide 

3 generation service to customers through 20 08 

4 there, are you? 

5 A. The statement that I'm making is that 

6 each of the agreements deals with generation 

7 service to customers during that period of time. 

8 I'm not in that statement making a 

9 judgment, because I don't provide any other 

10 details to say -- No, I'm not making a judgment at 

11 that point, no. 

12 Q. Do you make a judgment at any point that 

13 a contract with a provision such as that is -- has 

14 a problem? 

15 A. When you say "a provision such as that", 

16 this is a very broad term. If you look at each of 

17 the agreements, the provision varied from customer 

18 to customer, whether the provision was under 

19 MBSSO, or CRS, or — or anything like that. I 

20 describe each of those provisions. 

21 Then you asked if there's a -- if I have 

22 a problem with those provisions. I guess I have a 

23 concern with those provisions as they are part of 

24 the side agreements and something that I think the 

25 Commission should look at. 
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1 Q. Well, I certainly understand that's your 

2 recommendation and I'm trying to get a little bit 

3 of an understanding, for example, why you include 

4 that first provision in there. 

5 Every CRES provider in the State that has 

6 a contract with a customer, whether they're 

7 affiliated with DE-Ohio or not, would be providing 

8 generation service to the customer party of their 

9 contract, would they not? 

10 A. Every CRES would have a provision dealing 

11 with providing generation to the customer, yes. 

12 Q, And by itself, there's nothing wrong with 

13 that. In fact, it would be, as we just discussed, 

14 universal to CRES providers that are actually 

15 providing service in Ohio; is that right? 

16 A. By itself, there would be no problem with 

17 that- That's not what I'm describing here. 

18 Q. I understand. 

19 Now, the second provision that you have 

20 here is "Reimbursement of proposed ERRSP charges 

21 to customer parties"; is that correct? I think I 

22 actually quoted it that time. 

23 A. That's what it says. 

24 Q, Okay. Now, earlier we discussed briefly 

25 the concept of a baseline, that is, a starting 
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1 point for determining a price. 

2 If a CRES provider used a s a baseline, or 

3 what you said was a starting point, the MBSSO 

4 price approved by the Commission, is there 

5 anything wrong with that? 

6 A. Subject to the rules that the Commission 

7 has about disclosure of pricing, which I'm not 

8 intimately familiar with, I think that a CRES 

9 supplier could define their own price. 

10 Q. Okay. And they could define it in any 

11 way they chose as long as the customer agreed to 

12 the price and signed the contract; is that right? 

13 A. Again, with the caveats that the price 

14 disclosure is pursuant to Commission rules. A 

15 CRES supplier who is going to provide generation 

16 could do that. 

17 Q. Okay. Now, the third reason, the third 

18 commonality that you list there is "Support by 

19 Customer Parties for CG&E's Stipulation in the 

2 0 Post-Market Development Period Service Case". Do 

21 you see that? It continues on to Page 14. 

22 A- I see that -

23 Q. If parties to a contract as the side 

24 agreements or contracts that we're discussing 

25 include -- base the price that they are agreeing 
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1 upon upon a price to be approved by the Commission 

2 so that an economic detriment or gain can occur to 

3 one of the parties if the Commission changes the 

4 price, does it make sense for the parties to 

5 support the price that they're going to use as a 

6 starting point or a baseline? 

7 A. Well, I guess what I'm asking first is, 

8 you mentioned the contracts or the side 

9 agreements. Are you saying specifically in these 

10 side agreements or are you just saying 

11 theoretically? 

12 Q- I'mjust saying theoretically. We can 

13 certainly talk about it in terms of a specific 

14 side agreement, if you wish, or a particular 

15 contract, if you wish. I'm flexible. 

16 A. If, as you've defined it, the baseline is 

17 something that hasn't already been set or 

18 determined and you're asking whether or not it 

19 makes sense to support something that's going to 

20 be used as a baseline, it may make sense to 

21 attempt to define the baseline - I guess that's 

22 what I'm getting back to is that as you've 

23 described it, there's a baseline that's undefined-

24 It would make sense that if the contract was 

2 5 dependent upon a baseline that that baseline 
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1 would -- you would attempt to define it. 

2 Q. Uh-huh. 

3 And, in fact, in the -- in the contracts 

4 or side agreements that were entered into starting 

5 May 19th and before November 23rd of 2004, what I 

6 would call, for the most part, the direct serve 

7 agreements, the baseline in those agreements would 

8 have been the MBSSO that the Commission had not 

9 yet approved. Is that a fair characterization? 

10 If you know. 

11 A. I don't think I could agree with that. 

12 If you read the agreements, it is not clearly set 

13 out that a CRES provider is going to be providing 

14 service at this baseline based on something 

15 approved by the Commission. The language is more 

16 along the lines of, for example, the CRS contract 

17 with OEG members in Attachment 3 discusses how 

18 service would be provided based on unbundled 

19 tariff rates determined in the ETP. • That seemed 

2 0 to be the baseline at that particular point. 

21 So I don't think I could agree that the 

22 baseline that you're trying to describe was 

23 something that the Commission had yet to approve. 

24 Q. Well, are there other terms and 

25 conditions in the same contract that talk about --
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1 as you have termed it in your testimony — a 

2 reimbursement of particular components of what was 

3 in front of the Commission, such as the RSC| or 

4 the AAC", or the SRT? 

5 A. Yes, that's what my testimony says, 

6 reimbursement of proposed RSP charges. 

7 Q. Right. 

8 And the — So — So the descriptions of 

9 what I would characterize as a — as opposed to a 

10 reimbursement as a discount from the MBSSO price 

11 or, more specifically, from specific components of 

12 the MBSSO, doesn't tie back to the MBSSO that had 

13 yet to be approved until November 23rd, 2004? 

14 A. The reimbursements do. 

15 Q. They do? Okay. 

16 A. But they aren't listed as discounts and 

17 they aren't described the way that you said, 

18 They're called reimbursements, 

19 Q. So you think there's significance in the 

20 name? 

21 A. I just pointed out that it said 

22 reimbursements, not discounts; that's all. 

23 Q. I'm not disagreeing with you, I'm saying 

24 that as opposed to the function of what happens, 

25 that is, you can perform the math, you're placing 
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1 some importance on the words, 

2 A. No.- I'm just saying it says reimburse 

3 instead of discount. 

4 Q. Okay. The fourth commonality that you 

5 list is "Termination provisions tied to the 

6 outcome in the MDP Service Case". It's on Page 14 

7 at Lines 1 and 2. 

8 A- Yes-

9 Q. Staying away from the contracts for a 

10 moment. In a purely theoretical point of view, as 

11 we were discussing baseline a minute ago, if 

12 the -- if the baseline was for some reason not 

13 adopted or was outside of an economic range of 

14 acceptability to the parties, would it make sense 

15 to have a termination clause that was tied to an 

16 unacceptable change in the baseline? 

17 A. In a theoretical sense, if you had 

18 defined the baseline, it was -- or, if you had not 

19 defined the baseline and the baseline changed, 

2 0 parties might wish for agreements to change, sure. 

21 Q. Uh-huh. 

22 On Page 15, you talk about the market 

23 price the hospitals would have paid pursuant to 

24 their direct serve contract with DERS. I believe 

25 this is what you're still referring to as a 
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1 pre-order side agreement in this case had that 

2 contract ever been effective. 

3 Paragraph 5 of that contract required the 

4 hospitals to pay all POLR and regulatory 

5 transition charges; is that correct? 

6 A, At Bates-stamped 348, the May 19th 

7 agreement does indicate the hospitals will comply 

8 with the terms and conditions of the order in 

9 03-93, including payment of regulatory transition 

10 charges and provider of last resort charges except 

11 as set forth herein, 

12 Q. Okay. And you don't know of any 

13 counterparty to the contract that is not a DE-Ohio 

14 affiliate that is not paying DE-Ohio all of the 

15 approved charges by the Commission, do you? 

16 A. I know nothing about what these parties 

17 who are customers of DE-Ohio have paid to DE-Ohio. 

18 Q. Okay-

19 A, I would — No. 

2 0 Q. Okay. Generally, when a customer enters 

21 a contract with a CRES provider, you would expect 

22 the customer to enter a contract for a lower price 

23 than the one they are paying to their incumbent, 

24 whether it's a utility or another CRES provider, 

25 . wouldn't you? 
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1 A. If the customer's goal was to save money 

2 off of what they're currently paying, the answer 

3 would be yes. 

4 Q. And by customer goal, you mean they might 

5 have other goals. 

6 A. Sure. 

7 Q. For example, service quality that might 

8 influence them. 

9 A. They could have other goals beside 

10 service quality. 

11 Q. Right. Reliability, whatever. 

12 A. Green power. 

13 Q- Green power. Sure-

14 On Page 27 and going over to Page 28 of 

15 your testimony, you list five contract terms that 

16 in your opinion appear to bind DE-Ohio to various 

17 commitments. 

18 Do you know whether it's possible that 

19 DERS could satisfy those commitments through a 

20 financial transaction with the applicable 

21 counterparty? 

22 A. No, I don't know. 

23 Q- Are there any of the conditions that --

24 the five conditions that you list that are not 

25 economic in nature? -
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1 A. Well, the actions that are described are 

2 not economic in nature. If you look at No. 1 on 

3 Page 27, it indicates that rates will not be 

4 amended. I'm not familiar with dual feed. I 

5 don't know whether that is rates and terms of 

6 price conditions, so I can't say it's not economic 

7 or economic. 

8 The action to be taken in No. 2 in 

9 regards to being able to purchase through a load 

10 management rider could have economic impact, but I 

11 don't know, 

12 The action to be taken in No. 3 has to do 

13 with CG&E filing in their next rate case and 

14 positions that they would take. 

15 No. 4 is in regards to not being subject 

16 to a minimum stay. Again, to me, the action 

17 that's seen there is something that CG&E was 

18 involved with and, of course, the Cinergy 

19 Operating Companies exercise of their Extensions 1 

20 and 2, the action to be taken would have been by 

21 the operating companies. 

22 Q. Before I get back to the others, with 

23 No. 4, the minimum stay, do you know whether the 

2 4 Commission ordered that CG&E can't have minimum 

25 stay? 
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1 A. I don't recollect. 

2 Q. So I guess that would mean you wouldn't 

3 know when they ordered it? 

4 A. I think I'd be pretty safe to say I 

5 wouldn't know that if I don't remember, 

6 Q. Okay. Going back to No. 1 for a second. 

7 Just as an example, if DE-Ohio changed 

8 its rates for dual feeds, but CRS either — if it 

9 was directly serving the customer, lowered its 

10 market price by the same amount that the utility 

11 increased its dual feeds or changed the amount of 

12 an option payment, if it had an option, that would 

13 leave or could leave the counterparty -- in this 

14 case you've referenced the hospitals -- in the 

15 same economic position that they would otherwise 

16 be in, couldn't it? 

17 A. I don't know whether your hypothetical 

18 conditions would result in the same economic 

19 value, but that's not what it — the provision 

20 provided for. 

21 Q. I'm just asking what's possible. 

22 A. I don't know whether that's possible or 

23 not-

24 Q. Okay. At the bottom of Page 28 of your 

25 testimony, starting on Line 14, you reference 
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1 Mr. Ficke, and you state that he was involved for 

2 CG&E in the negotiation process of the contracts. 

3 Do you see that? 

4 A. Yes, I see that, 

5 Q. And I notice that despite all of the 

6 footnotes in your testimony, you didn't footnote 

7 that. You attended the depositions. Was there a 

8 particular reason that you didn't footnote that? 

9 A. That would be advice of counsel. 

10 Q. Did you have a particular passage of his 

11 deposition in mind? 

12 A. I recollect a series of questions about 

13 the May 2004 agreements. I recollect a series of 

14 questions addressing some of the types of 

15 provisions that you and I just discussed that seem 

16 to commit CG&E. And a question posed to Mr. Ficke 

17 that in these agreements, given that these 

18 provisions were in here, was there someone -- was 

19 there a CG&E representative, and I recollect his 

20 response that he said, "I was involved". 

21 Q. Uh-huh, 

22 Well, let's look at that. I'm going to 

23 hand you what we're going to mark DE-Ohio 

24 Exhibit 2, which is Pages 28 to 30 of Mr. Ficke's 

25 deposition. 
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1 - - -

2 Thereupon, DE-Ohio Exhibit No, 2 was 

3 marked for purposes of identification. 

4 - - -

5 BY MR. COLBERT: 

6 Q, Okay, At the bottom of Page 30, OCC 

7 asked who would have been involved in the 

8 negotiations, and there's a series of answers 

9 there that include myself and Jim Gainer, and 

10 Jason Barker, Jack Farley, Uma Nanjundan and Chuck 

11 Whitlock; is that correct? 

12 A. Those names are in the responses on 

13 Page 30, yes. 

14 Q. Okay. And at the bottom, very bottom of 

15 that page in the answer, he talks about a 

16 definition of negotiations, right, and he uses a 

17 fairly expansive definition, including 

18 preparations, he says, with lots of people 

19 involved. Is that a fair characterization? 

20 MR. SMALL: Mr. Colbert, you cut off the 

21 answer. 

22 THE WITNESS: Uh-huh. 

23 MR. SMALL: To be fair to the witness, I 

24 don't think you can ask her to review a response 

25 and cut off the answer. 
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1 MR. COLBERT: That's fine. 

2 MR. SMALL: Shall we make this the second 

3 page of Exhibit 2? 

4 MR. COLBERT: No. We'll make this 

5 Exhibit 3, but it contains Pages 31 through 42. 

6 

7 Thereupon, DE-Ohio Exhibit No. 3 was 

8 marked for purposes of identification. 

9 _ _ -

10 BY MR. COLBERT: 

11 Q. And at the top of Page 31, there are four 

12 more words to that answer that read "involved with 

13 the process"; is that correct? 

14 A. Yeah, there's four more words there. 

15 Q. Okay. And all I'm saying is, Mr. Ficke 

16 was expanding the term "negotiation" from merely 

17 sitting across the room talking to people. Is 

18 that your understanding of his answer? 

19 A, In response to a question from Mr. Small 

2 0 about these people that you listed, he described 

21 it's how you define negotiations, and then he 

22 talks about that, yes. 

23 Q. Uh-huh-

24 At the bottom of Page 35, OCC, Mr. Small, 

25 as you suggested a moment ago, asked Mr. Ficke if 
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1 there was a CG&E representative involved in the 

2 negotiating process; is that correct? 

3 A. At the bottom of Page 35 and continuing 

4 on 36, yes, there is a question. 

5 Q. Okay. And Mr. Ficke at the top of 

6 Page 36 identified himself; right? 

7 A. Correct. 

8 Q. He said, "I was involved in it". 

9 A. Correct-

10 Q. Okay- And then on the same page, 

11 Mr. Small asked Mr. Ficke again if he was involved 

12 in the negotiations, and he responded that he was 

13 involved as a vice president of Cinergy Corp. and 

14 he was involved in the preparation and review of 

15 information and that there was no actual employee 

16 of CG&E involved at all. Is that a fair 

17 characterization? 

18 A. On Page 3 6 in the answer, he indicates 

19 that in his role as vice president of Cinergy he 

2 0 was involved in preparation of information, 

21 reviewing information, those sorts of things. 

22 Q. Uh-huh. 

23 A. He then describes that an exclusively 

24 CG&E person, like someone working on a coal pile, 

25 that they weren't involved in those negotiations. 
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1 Q. Yeah, And all *I meant by that was, and 

2 maybe this will short-circuit some of what you 

3 were getting at here, throughout the depositions, 

4 as in the deposition with Mr. Ficke, there were a 

5 number of people that worked for Duke Energy 

6 Shared Services Corporation and Mr. Ficke was 

7 distinguishing there that there wasn't an employee 

8 from — an actual CG&E employee. Is that your 

9 understanding of that, or recollection? 

10 A. That's what he says in his answer, that 

11 there wasn't an employee. 

12 Q. Okay. That's all I was asking. 

13 MR, COLBERT: Mark this as DE-Ohio 

14 Exhibit 4. 

.15 - - -

16 Thereupon, DE-Ohio Exhibit No. 4 was 

17 marked for purposes of identification. 

18 - _ -

19 BY MR. COLBERT: 

20 Q. Okay, At the bottom of Page 60, 

21 Mr. Small asking specifically about the 

22 negotiations of the May and November agreements 

23 talked about negotiation in the broader context 

24 that he was talking about further, I believe that 

2 5 we just discussed, and Mr. Ficke indicated that he 
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1 occasionally got e-mails from DERS. He said CRS 

2 representatives and from lawyers, but he didn't 

3 recall ever getting copies of option agreements, 

4 either drafts or final -

5 Is that — Basically, he was saying that 

6 his involvement was pretty limited. Is that a 

7 fair characterization of his response? 

8 A. I think his response speaks for itself. 

9 I don't know that I would say -- characterize that 

10 as limited. 

11 Q. If you'd turn to Page 67 of that exhibit. 

12 It's the last page. Top left. OCC in its 

13 questioning characterized Mr. Ficke's statements 

14 as not specifically negotiating November 

15 agreements; is that correct? 

16 MR. SMALL: Objection. OCC made no 

17 statements. Jeff Small made the statements. 

18 BY MR. COLBERT: 

19 Q. The question was by Mr. Small, was it 

20 not? 

21 MR. SMALL: It was by Mr. Small, that's 

22 correct. 

2 3 BY MR. COLBERT: 

2 4 Q. So you didn't state it in a statement, 

25 you stated it in a question, is that --
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1 MR. SMALL: And it was Mr. Small, 

2 MR. COLBERT: And it was Mr. Small, 

3 that's right. 

4 THE WITNESS: Is there a question 

5 pending? If so, I forgot what it is. 

6 MR. SMALL: I don't think so. 

7 THE WITNESS: Okay. 

8 BY MR, COLBERT: 

9 Q. At the bottom of Page 66, just before --

10 the answer just before Mr. Ficke in response to a 

11 question by Mr. Small said that he wasn't involved 

12 in the option agreements. Is that a fair 

13 characterization? 

14 A. Mr. Ficke's answer says, "You know, not 

15 being involved in the option agreements...", and 

16 then he goes on from there, yes, 

17 Q. Okay. Are you familiar with a Mr. Jack 

18 Stefan? 

19 A. I've dealt with Mr. Stefan in some 

20 matters -- regulatory matters with CG&E in the 

21 past. 

22 Q. Okay. Are you generally aware that 

23 Mr. Stefan was Vice President of Rates, an 

24 employee of Cinergy Shared Services Corp., now 

25 .known as Duke Energy Shared Services Corporation, 
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1 and he's now a consultant? 

2 A. I believe I read that in his testimony 

3 that he just filed in this case. 

4 Q, In Mr. Stefan's responsibility as 

5 Vice President of Rates, do you know whether his 

6 group had any processing responsibilities 

7 regarding the DERS and Cinergy contracts or side 

8 agreements? 

9 ' A. I don't know that his department 

10 necessarily had the responsibilities. I know from 

11 the depositions that people in his department were 

12 involved at different points related to processing 

13 and that in his testimony that he just filed he 

14 talked generally about he personally having some 

15 business use to deal with the agreements. 

16 Q. But you don't know whether -- what 

17 responsibilities his group had as opposed to 

18 various individuals in his group where you've 

19 attended the depositions, such as Mr. Ziolkowski? 

2 0 A. From the depositions I've attended, it's 

21 not clear to me what his department's 

22 responsibility was. 

23 MR. SMALL: Could we go off the record 

24 for just a second? 

25 MR. COLBERT: Sure. 
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1 (Recess taken.) 

2 BY MR. COLBERT: 

3 Q. Miss Hixon on Page 32 of your testimony, 

4 you list four items. I believe they're basically 

5 the same four items we previously discussed; is 

6 that correct? 

7 A. Yes. 

8 Q. Except this time they are in reference to 

9 the prehearing -- what you call the prehearing 

10 agreements? 

11 A. Yes. 

12 Q. Okay. And if I asked you the same 

13 questions about these four items, would your 

14 answers be the same? 

15 A. I would give just one qualification. Of 

16 course. Item 3 in the first group related to 

17 support for the stipulation in May and this 

18 relates to support for the application for 

19 rehearing. That would be the only change. 

20 Q. Fair enough, 

21 MR. SMALL: I'm not sure. Did you 

22 misspeak? Did you say "prehearing"? 

23 MR. COLBERT: Pre-rehearing. I 

2 4 apologize. You're right, 

25 MR. SMALL: I was looking for prehearing 
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1 and I didn't - -

2 MR. COLBERT: No, I misspoke. You're 

3 correct, it's pre-rehearing. 

4 BY MR. COLBERT: 

5 Q. On Page 33, you've got a table that shows 

6 the components of the MBSSO. 

7 Can you tell me what you mean by the very 

8 first component you call a tariff generation rate? 

9 What is the tariff generation rate? 

10 A- It's my understanding that under the 

11 stipulation and the alternative proposal a rate 

12 stabilization charge was created. That that rate 

13 stabilization charge was equal to 15 percent of 

14 little g and that the remaining 85 percent of 

15 little g became what I'm calling here tariff 

16 generation rate. 

17 Q, And just for the record, would you define 

18 little g? 

19 A. Little g would be CG&E's tariffed 

2 0 generation rates during the market development 

21 period. 

22 Q. Not less RTC? 

23 A. No,•because RTC is a separate rider, 

24 Your tariff generation rate would have been 

25 little g; right? 
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1 Q. If that's your understanding, that's 

2 okay. 

3 A. Well, let me -- let me..., 

4 MR. COLBERT: Can we go off the record 

5 for a second? 

6 (Discussion held off the record.) 

7 MR. COLBERT: Back on the record. 

8 THE WITNESS: In regards to the 

9 description of little g as the tariff generation 

10 rate during the market development period, it's my 

11 understanding that for CG&E what during the ETP 

12 cases would have been characterized as big G, 

13 which included RTC, and for many companies their 

14 tariff generation rate during the MDP would have 

15 been big G minus RTC would be equal to little g, 

16 and that would have been their tariffed rate. 

17 I do recollect that during the market 

18 development period there was -- for lack of a 

19 better word — an implicit RTC, and so that, 

20 therefore, the tariff generation rate for CG&E 

21 would have been little g plus the RTC. 

22 Going back to my table, still my 

2 3 understanding that that little g component was 

24 divided and proposed to be divided into 

25 two pieces, an RSC equal to 15 percent, and the 
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1 rest of it, the remaining 85 percent, would become 

2 CG&E's tariff generation rate. 

3 BY MR. COLBERT: 

4 Q. On your table, under the system 

5 reliability tracker, you have nonbypassable for 

6 nonresidential customers, 

7 A. Yes. 

8 Q. Is that your understanding, that it's 

9 nonbypassable? 

10 A. That, subject to check, was my 

11 understanding of what CG&E proposed in their 

12 alternative proposal -

13 Q, Okay. 

14 A. And my source here was the Commission's 

15 entry on rehearing at 7 through 9 where the 

16 Commission characterized your proposal. Assuming 

17 the Commission characterized it and I read it 

18 correctly, that's my understanding-

19 Q. I think you're right. I was thinking --

20 I misread it, what you were characterizing. Thank 

21 you. 

22 On Page 39 of your testimony, you suggest 

23 that Paragraph 12 of the contract with various OEG 

24 members was dependent on a Commission order 

25 acceptable to DE-Ohio. That provision, however, 
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1 appears to allow adjustments among counterparties 

2 to the contracts, that is, DERS and — yeah, the 

3 particular counterparty, Aî - Steel, whoever, to 

4 maintain the economic value of the contract in the 

5 event an MBSSO is approved changes the economic 

6 value to those counterparties. 

7 Is that consistent with your 

8 understanding of that provision? 

9 MR. SMALL: Objection. First of all, 

10 he's misread the testimony in your initial 

11 statement about the quote that appears on Page 39. 

12 You can reread that if you want, but you 

13 mischaracterized what that -- what that quote 

14 says. I don't know if you want to rephrase the 

15 question without that reference, but you misquoted 

16 it. 

17 BY MR. COLBERT: 

18 Q. Okay. I'm looking at the contract 

19 Bates-stamped 320. It is Cinergy Retail Sales and 

20 AK Steeik A4r Products^ et cetera, the 22nd day of 

21 November 2004, Do you have that agreement? 

22 A. I have that-

23 Q. Okay. And I apologize for the confusion, 

24 because I think Mr, Small is right, somehow I got 

2 5 the wrong reference in your testimony, but we can 
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1 talk about the particular paragraph. 

2 Somewhere in your testimony, I believe 

3 you characterize this Paragraph 12. Do you 

4 remember discussing that? 

5 A. Yes, if you'11 give me a moment. 

6 Q. Okay. You're probably better at finding 

7 it than I am. 

8 (Pause.) 

9 A- Yes, I explained that this is another 

10 provision which ties this agreement to the outcome 

11 of 03-93-

12 Q. Which page of your testimony are. you on? 

13 A. At Page 39. 

14 Q, This is Page 39. I'm sorry. I'm blind. 

15 Which lines are you looking at? 

16 A. Lines 10 through 13, I indicate that a 

17 provision that was identical to the superseded 

18 agreement tied this agreement to the outcome 

19 depending on whether or not the PUCO's order was 

20 acceptable to CG&E. 

21 Q. Thank you. I appreciate you pointing 

22 that out for me. 

23 Looking at that Paragraph 12 for a 

24 minute. The paragraph says that, "If an order in 

25 the 03-93 case is issued which is acceptable to 
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1 CG&E, but which renders invalid or ineffective any 

2 provision of this agreement to the economic 

3 detriment of the customers, then" --

4 MR. SMALL: I'm sorry. What agreement 

5 are you --

6 MR, COLBERT: She's got it, but it's the 

7 November -- it's Bates-stamped 324. 

8 MR. SMALL: 3- what? 

9 MR. COLBERT: 324 is the Bates stamp. 

10 MR. SMALL: 324. Okay. 

11 MR. COLBERT: Do you have it? 

12 MR. SMALL: What's the beginning? I just 

13 want to see the beginning of this. 

14 MR. COLBERT: Sure. 

15 MR. SMALL: Okay. I've got it. 

16 BY MR. COLBERT: 

17 Q. -- "then Cinergy and" — Let me stop 

18 there for a second. Cinergy in this case is CRS, 

19 is that your understanding? 

20 A. It's defined as such on the first page 

21 Bates-stamped 32 0. 

22 Q- Right. 

23 -- "will provide the same economic value 

24 to the customers." 

25 So does this -- This provision triggers 
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1 action between the counterparties to the contract 

2 based on both Commission action and the utility 

3 acceptance of it, but it — it doesn't otherwise 

4 tie anything to the utility, does it? 

5 A. I think it does what I said in my 

6 testimony, it ties this agreement to the outcome 

7 in the Post-MDP Service Case. 

8 Q. Okay. On Page 43 of your testimony, 

9 Lines 6 through 11, you describe the payment 

10 structure by JSi:6ge3i to DERS during 2 005 and 

11 indicate that DERS will reimburse to Kroger a half* 

12 of.the SRT and AAQ actually paid; is that right? 

13 A. Yes, that's what I state. 

14 Q. Okay. And do you know, does the first 50 

15 percent of nonresidential load switch avoid paying 

16 the AAC? 

17 A. As I show on Page 53 under the 

18 Commission's approved MBSSO for Duke Energy Ohio, 

19 the AAC for nonresidential could be bypassable for 

20 the first 50 percent of load switching subject to 

21 notice by customers of a CRES contract and the 

22 other provisions per the CG&E tariff. 

23 Q. Okay. 

24 A. That's what ended up -- The provisions 

25 that I'm talking about on Page 43 were in the 
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1 agreement on 11-22. 

2 Q. The Kroger — The November Kroger 

3 agreement. 

4 A. Right. 

5 Q. Right. 

6 A. And the Commission's order was the next 

7 day, on the 23rd. 

8 Q. Uh-huh. 

9 A, Okay. I just wanted to make sure I was 

10 right on the time. 

11 Q. Yeah. 

12 A. Okay. 

13 Q. And if a nonresidential customer, 

14 consumer, agrees to stay off of DE-Ohio's MBSSO 

15 service through 2008 and signs the appropriate 

16 contract, do you know if they avoid payment of the 

17 SRT? 

18 A- Well, as I state on, again. Page 53 on 

19 the table, I note that the SRT can be bypassed 

2 0 subject to notice, and the other provisions, the 

21 ones that you've described, I think generally 

22 describe those. 

23 Q. Okay. Do you know whether Kroger avoided 

24 payment of the AAC and SRT? 

25 A. Since I don't know what Kroger paid, no, 
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1 I don't. 

2 Q. Do you know when Kroger switched to a 

3 CRES provider? 

4 A. From CG&E? 

5 Q. Uh-huh. 

6 A. No. 

7 Q. Okay. During 2005, Kroger paid DERS the 

8 emission allowance component of the FPP#pursuant 

9 to the contract or what you call — the 

10 November 22nd document that you were just looking 

11 at; is that correct? 

12 A. It's my understanding that during 2005 

13 KrogM did make payments pursuant to this 

14 November 2004 contract; however, I think late in 

15 2005, perhaps November, there was another 

16 agreement, which I do not discuss in my testimony. 

17 Q. Uh-huh. 

18 A. So for the period of time until that new 

19 contract superseded this one, payment would have 

20 been made pursuant to this is my understanding. 

21 Q. Okay. You were present at the deposition 

22 of Mt". Denis George^, weren't you? 

23 A. Yes. 

24 Q. And do you recall Mr. Small asking him 

25 about whether or not they had received payments 
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1 under the clause you reference, you know, 

2 regarding reimbursement of half of the SRT and AAC 

3 actually paid? 

4 A- I can't say that I recollect that 

5 specific question and answer, 

6 Q. Okay. You don't recollect Mr. George 

7 saying he didn't remember getting payments under 

8 that paragraph? 

9 A. I at this point in time don't remember 

10 that, no. 

11 Q. Fair. 

12 So do you know whether Krogeripaid DERS 

13 the emission allowance component of the FPP and 

14 received no payments in return during 2000- — and 

15 -^Kroger received no payments in -- or, yeah, Kroger, 

16 received no payments in return during 2005? 

17 A. If I can have one moment, please. 

18 Q. Sure. 

19 A. I can't speak for all of 2005, but if you 

20 look at my testimony at Page 48 and my 

21 Attachment 14, I am aware that — not 14, I'm 

22 sorry -- Attachment 15, I am aware from seeing the 

23 invoices tô  Kroger that Krog©^. was invoiced and 

24 that the calculation to support that included 

25 one-half of the emission allowances and for some 
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1 of their accounts half of the system reliability 

2 tracker'* and half of the KhO were deducted from 

3 those amounts due. 

4 Q. Okay. 

5 A. That's my knowledge of the payments for 

6 2005 to and from Kroger. 

7 Q. Okay. And you reference Page 48 of your 

8 testimony, so your conclusion was that it resulted 

9 in payments by Kroger"! net. On Line 19, I believe. 

10 A. Yes, the evidence that I've seen says 

11 that. 

12 Q. Okay. 

13 A. I would also note Attachment 76 -- I'm 

14 sorry. Footnote 76, Attachment 16, we requested 

15 from DERS whether or not payments were made 

16 pursuant to that contract and DERS said payments 

17 were made by Kroger. 

18 Q. Okay, If you'll turn to Page 54 of your 

19 testimony. You reference, I think, on Line 13 a 

20 history related to the option agreement set forth 

21 by Jim Ziolkowski, a Duke Energy Shared Services 

22 employee in the Rates Department; is that right? 

23 A. Yes, I reference that. 

24 Q. Okay. And are you referring specifically 

25 to an e-mail written by Mr, Ziolkowski that is 
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1 Attachment 21 to your testimony? 

2 A. Yes. 

3 MR. COLBERT: We'll mark this a s DE-Ohio 

4 Exhibit 5. 

5 - - -

6 Thereupon, DE-Ohio Exhibit No. 5 was 

7 marked for purposes of identification. 

8 - - . 

9 BY MR. COLBERT: 

10 Q. On Page 35, Mr. Small asked 

11 Mr, Ziolkowski what he meant by the term risky. 

12 Do you see that? It's at the top of Page 35, 

13 A. I see that at Lines 2 through 4. 

14 Q. Uh-huh. 

15 And also on that page Mr. Ziolkowski 

16 responds that he was referring to serving large 

17 customers at a fixed price in a volatile market. 

18 Is that a fair representation? 

19 A. Mr. Ziolkowski's response when asked, 

20 "What do you understand about the riskiness of the 

21 settlements? What did you mean by the settlement 

22 was too risky?", he responds, "I recall when I 

23 wrote this memo my understanding was that the 

24 contracts were risky to serve large industrials at 

25 a fixed price given the volatile market 
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Page 130 

1 conditions". 

2 Q. And then Mr. Small asked Mr. Ziolkowski 

3 about a certain direct serve contract, that is, I 

4 guess Mr, — well, Mr. Neilsen could have heard 

5 this anyway, but a contract involving Cinergy 

6 Corp. and lEU. 

7 That would not be what we call an option 

8 contract; right? I think this would be a 

9 pre-rehearing -- what you call a pre-rehearing 

10 contract; is that correct? 

11 A. Well, subject to check, which we can do, 

12 because it's Exhibit 4 to this deposition. 

13 Q. Well, it's Bates-stamped 334. We could 

14 tell you what... It's the November Sth contract 

15 between CRS and Industrial Energy Users for the 

16 benefit of Marathon Ashland and General Motors.: 

17 MR. SMALL: Just for the record, that's 

18 Exhibit 10 to her testimony. 

19 MR. COLBERT: That's fine. 

20 THE WITNESS: The agreement that's 

21 referenced here is the November Sth, 2004 

22 agreement between Cinergy Corp, and lEU. 

23 BY MR. COLBERT: 

24 Q. Okay. And Mr. Small asked whether there 

2 5 was something in the pricing of that contract that 
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1 caused risk, and Mr. Ziolkowski answered that he 

2 didn't know; is that right? 

3 A. Mr. Small asked, "Is there something in 

4 this agreement which is a fixed price and nature 

5 that caused the risk that you referred to in your 

6 recent answer?", and Mr, Ziolkowski said he did 

7 not — "I don't know". 

8 Q. Okay. And, in fact, in subsequent 

9 questioning, Mr. Ziolkowski indicated that he 

10 hadn't performed any risk analysis and he knew of 

11 no one else who had performed a risk analysis; is 

12 that correct? 

13 A. He was asked, "Did you ever do any 

14 analysis on this?", and his response was, "No". 

15 Q. And then there was more thereafter 

16 continuing to the top of Page 36; isn't that 

17 right? 

18 A. Well, I think the question at the bottom 

19 of Page 34 — I'm sorry, 35 to 36, "Did you, and 

20 specifically with respect to the risk you referred 

21 to in your e-mail" — versus risk in this 

22 particular agreement -- "did you discuss that 

23 feature of the CRES settlements with anyone else 

24 in the company?" He said, "No". 

25 Q. Yes. And he said that he didn't remember 
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1 who had decided that the contracts were too risky; 

2 right? And there was a question about whether 

3 that was someone in the rate department, and he 

4 said, "Possibly, yes"; right? 

5 A. That's his answer on Page 3 6. 

6 

7 Thereupon, DE-Ohio Exhibit No. 6 was 

8 marked for purposes of identification. 

9 - _ -

10 MR. SMALL: Your earlier ones were marked 

11 as being Ficke exhibits, but these things are not. 

12 You need to say what they are. 

13 MR. COLBERT: Sure. I'm sorry. This is 

14 Page 39 to 42 of Mr. Ziolkowski's deposition 

15 transcript, and I believe this is in the 

16 confidential portion of it, as we're still under 

17 seal here. 

18 MR. SMALL: Yes. Could we go off the 

19 record for a second? 

20 (Discussion held off the record.) 

21 BY MR. COLBERT: 

22 Q. On Page 40, Mr. Small asks Mr. Ziolkowski 

23 about option agreements. Do you see that? 

24 A. Can you give me a line number, please? 

25 Because no, I don't see it. 
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1 Q. Yes. I'm looking at where it's 

2 appropriate, but I think starting on Page 6 — or, 

3 Page 6 -- or. Line 6. I'm sorry. 

4 A. Okay, 

5 Q. There's a series of questions that 

6 follows. 

7 A . I see that. 

8 Q. Okay. And Mr. Ziolkowski responded that 

9 he had never seen an option agreement; is that 

10 right? I believe that's Line 17. 

11 A. He says at Lines 17 -- 16, 17 and 18, 

12 ".,-when I wrote that at the time I wrote this 

13 memo, I had never seen an actual option contract 

14 nor did I know that they had existed -- that they 

15 existed". 

16 

17 Thereupon, DE-Ohio Exhibit No. 7 was 

18 marked for purposes of identification. 

19 

2 0 BY MR, COLBERT: 

21 Q. Okay. Exhibit 7, DE-Ohio Exhibit 7, is 

22 Pages 66 through 7 3 of Mr. Ziolkowski's deposition 

23 transcript. 

24 At Page 69 of the transcript, Mr. Small 

25 asked Mr. Ziolkowski how the payments were 
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1 accurately processed if he was not familiar with 

2 the contracts. Do you see that? 

3 A. I see at Line 13 in the middle of the 

4 question, "...how did you know that your 

5 calculations were accurate if you didn't have the 

6 underlying agreements or you were unfamiliar with 

7 the underlying agreements?" 

8 Q. Uh-huh. 

9 And Mr. Ziolkowski responded with a 

10 number of things regarding a -- ending on Page 7 0 

11 referencing a monthly report that was generated 

12 automatically. Do you see that? 

13 A. I see the statement about each month a 

14 report was generated, but that's quite a few 

15 questions after the question that you started 

16 with. 

17 Q. Well, they're all related, are they not? 

18 I mean, take a minute to read them. I think it's 

19 a sequence. 

20 MR. SMALL: I've been patient about this, 

21 but we're spending a huge amount of time asking 

22 the witness whether she can read a transcript. I 

23 haven't heard a question for 15 minutes here that 

24 have anything to do with her knowledge other than 

25 that she can read a transcript. 
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1 MR. COLBERT: No, I think, actually, this 

2 is the last one. 

3 MR. SMALL: Well, this is the last one of 

4 what? You haven't asked a question of the 

5 witness. You're just asking her to read a 

6 transcript. 

7 MR. COLBERT: I'm asking her whether she 

8 thinks these are accurate characterizations of 

9 what the witnesses said. 

10 MR. SMALL: And she is just saying that 

11 this is what the words say on the piece of paper. 

12 MR. COLBERT: And that's fine with us. 

13 MR. SMALL: We don't need an expert 

14 witness to read to DE-Ohio's attorney. 

15 MR- COLBERT: Well, DE-Ohio does, so 

16 we're going to ask that --

17 MR. SMALL: Well, if this continues, 

18 we'll end the deposition. 

19 MR. COLBERT: As I said, this was the 

20 last question in this. 

21 MR, SMALL: This is the last ridiculous 

22 question, is that what you're telling me? It 

23 doesn't help very much. It's a ridiculous 

24 question that she can read what's in a transcript -

25 MR. COLBERT: Mr, Small, I think your 
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1 objections are ridiculous and we're certainly 

2 going to compare this to what she has stated in 

3 her testimony, and we think that it shows that in 

4 a number of areas her testimony is an inaccurate 

5 representation of what the deposition witnesses 

6 said and we're certainly entitled to do that. 

7 .I certainly don't need you to tell me 

8 what deposition questions are ridiculous or not-

9 Now, we're trying to get through this and we're 

10 doing it in an orderly manner. This is the last 

11 one, I believe, of the questions that refer to any 

12 of the transcripts. 

13 BY MR. COLBERT: 

14 Q. Did you read the series of questions from 

15 the bottom of Page 69 -- or. Line 11 of 69 through 

16 Line 21 of Page 70? 

17 A- I've read that -

18 Q. Okay. Would you agree that those 

19 questions are a series of questions regarding the 

20 accuracy of the calculations made monthly by 

21 Mr- Ziolkowski? 

22 A. The question on Page 69, Lines 11 through 

23 16, deals with the accuracy. The question 

2 4 beginning on Page (sic) 24 and those continuing on 

25 Page 70 ask additional questions about the 
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1 information used, the nature of demand and energy, 

2 the accounts, and anything else that was needed 

3 for your work. 

4 Q. Okay. And Mr, Ziolkowski received his 

5 information from, as he says, a monthly --

6 Well, each month a report was generated 

7 automatically. And he goes on with that answer. 

8 You can add anything to that that you wish. 

9 A . I don't see that he says he received a 

10 report- He says that each month a report was 

11 generated automatically with these accounts that 

12 showed demand and energy. I don't see him saying 

13 he received that or who he received it from. It's 

14 not clear. 

15 And then if you go on down Page 70, he 

16 talks about those reports being generated on a 

17 network. He talks about pulling the information 

18 up and putting it into Excel into their 

19 calculations, so I don't know that he received it 

20 as much as he went out and got it- And I'm not 

21 sure whether the monthly report he's referring to 

22 is where he got the information or what he 

23 generated. It's not real clear, 

24 Q. Okay. Thank you. 

25 On Page 5 6 of your testimony, you list 
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1 four reasons why the contracts that we've been 

2 discussing for some time should be considered by 

3 the Commission. 

4 Does the first reason, what you've marked 

5 Reason A there, I believe, have to do with the 

6 competitive bid process? 

7 A. It has to do with waiver of the 

8 Commission's rules for post-MDP pricing for 

9 generation service, which I believe included 

10 certain provisions related to competitive bidding, 

11 but it's in a broader sense -

12 Q. The provision that you're referring to 

13 there, 4901:1-35-02(0 footnoted at 88 there, has 

14 to do with deviations from the rule based on 

15 substantial support and I believe has to do 

16 specifically with the competitive bid process, 

17 doesn't it? 

18 A. At Page 58, Line 8, I quote that 

19 provision. "...the EDU may propose a plan for a 

20 standard service offer and/or competitive bidding 

21 process that varies from these rules where there 

22 is substantial support from a number of interested 

23 stakeholders". 

24 Q. Do you know if that's the entirety of the 

25 r u l e ? 
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1 A. I know it's not the entirety because it's 

2 not a capitalized quote. 

3 Q- Thank you. 

4 Do you have a recommendation for a 

5 competitive bid process? 

6 A. No. The recommendations that I have are 

7 in my testimony. The recommendations in regards 

8 to what the MBSSO should or should not be are in 

9 Mr. Talbot's testimony. 

10 Q. And you consider the competitive bid 

11 process part of the MBSSO? 

12 A. To the extent that the MBSSO, market 

13 based standard service offer, is post-MDP pricing 

14 for generation service. Well, I may have 

15 misspoken using the term "MBSSO". I think the 

16 term I should have used is simply standard service 

17 offer and/or competitive bidding as the rule says. 

18 That was probably a slip of my tongue. 

19 Q. Actually, I think you were right. I 

20 believe it is part of the MBSSO- It's not tricky, 

21 A. It's post-MDP generation pricing that I'm 

22 concerned with. My testimony doesn't address what 

23 that pricing --

24 Q. How it's derived? 

25 A- How it should be derived. Mr. Talbot 
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1 deals with that. 

2 Q. Okay, Are you familiar with the results 

3 of various auction and RFP processes in different 

4 states? 

5 A. No, not really-

6 Q- New Jersey? Maryland? Illinois? 

7 A . I know that auctions have occurred there. 

8 I know that in some states prices have been set by 

9 them, but as to the specifics and the states and 

10 what those results are, I don't. 

11 Q. Do you know generally in direction 

12 whether prices have increased after the auctions 

13 or RFPs have gone into effect as opposed to 

14 decreasing? 

15 A. Since I don't know in what states the 

16 prices have been set by auction, no, I don't. 

17 Q. Okay. Your second reason is the 

18 impediment of the development of the competitive 

19 retail electric service market as a result of the 

2 0 contracts. Do I understand that correctly? 

21 A. My second reason on Page 5 6 is that the 

22 Commission should consider the side agreements in 

23 light of the fact that they've impeded market 

24 development. 

25 Q. Do any of the contracts involve 
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