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Rick Sites

Page I of 1

From: Cotbert, Paul [Paul. Colbart@Cinergy . COM]
Sent:  Sunday, November 07, 2004 2:31 PM

To: Gainer, Jaes; Ficke, Greg; Steffen, Jack; Duff, Timothy: Kubackl, Joe; Rick Sites
Subject: MaindLegal #134520-v2-OHA_Agreement_2__ 10-28-04.D0C

you.

/1172667

Altached is a redline version of the OHA Agreement we can sign on Monday. A clean version fo follow. Thank

DEPOSITION

EXHIBIT
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Agreement

This agreement is between The Cincrgy Retail Sales, LLC {Cinergy),
and the hospitals shown on the attached agreement exhibit 1
incorporated by reference into this agreement [Hospitals], effective this
28th day of October 2004. This Agreement replaces and supersedes the
terms and conditions of the Agreement dated May 19th 2004 between
Hospitals and Cinergy. It is the intent of the parties to this agreement to
bind Cinergy and the Hospitals to the terms and conditions set forth
herein. - The following is the entire agreement between Cinergy and the
Hospitals (parties); it may not be amended except by the written
agreement of the parties.

This agreement is binding on the parties regarding the subject
matter herein and both the terms and existence of the agreement are to
remain confidential among the parties ahd may be released to non-
parties only if ordered by a court or administrative agency of competent
jurisdiction. If any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurisdiction
the party before such court or administrative agency shall use best
efforts to immediately notify the other party. The parties shall defend the
confidentiality of this agreement. The parties shall not circulate the
agrcement, or disclose its existence, to any employee, agent, or assignee
of the party unless such employee, agent, or assignee has a need to know

for the purpose of effectuating the agreement.



G059

The parties, for good consideration, agree to the following terms

and conditions:

1.

3.

C04.94

Beginning January 1, 2005, and through December 31, 2008,
Cinergy will offer to sell retail electric generation service to the
Hospitls for all their CG&E accounts at a firm power, all-in,
fixed rate equal to the applicable tariff rate of The Cincinnat
Gas & Electric Company’s unhundled generation rate approved
by the Public Utilities Commission of Ohic (Commission) in case
no, 99-1658-EL-ETP less the regulatory. transition charge
approved in the same case less one {1) mil per kwh, except that
Jewish Hospital and Children’s Hospitalk shall purchase
competitive retail electric generation service from Cinergy at a
rate equal to the real time pricing tariff rate and currently
effective service agreement they are receiving from The
Cincinnati Gas & Electric Company on December 31, 2004.
The retail electric generation offer indicated above will be an
option for Hospital accounts to accept anytime prior to

December 31, 2008 and the term of such gencration .-

{ Dedabmd 32/31/08

arrangement will be designated by the Hospital accounts but
will extend no longer than December 31, 20608, The generation.

e TS 2 e

rate shall include a payment of amounts for emission
allowsnces ecqual to the emission allowance cost CG&E ia
permitted to recover as part of ity price to compare charge of the
rharket-based standard service oifes.

Cinergy shall reimburse the Hosp;ta}s for a.ny FaLr ol

+ chaTiot W o8 cafs th - '
actually paid to The Cmcmnatl Gas & Electnc Company by the

Hospitals purchasing competitive retail electric generation
service from Cinergy pursuant to paragmph one (1} above.
Cinergy shall relmburse ratm uti

If, prior to December 31, 2008, the Hospitals add additional
load or accounts in The Cincinnat]i Gas & Electric Company’s
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certified territory, such new load or accounts may receive the
options and benefits accruing from partcipation in this
agreement to the extent that such new load or accounts
represents new peak load of three (3) MW or less, exeept that
new load relative to dual feeds shall be subject to the terms and
conditions set forth in paragraph six {6) of this agreement.

Cinergy shall pay the Ohio Hospital Association $350,000.00
upon the issuance of a final appcalable order of the Public
Utilities Commission of Chio satisfactory to Cinergy.

The Hespitals shall comply with the terms and conditions of the
order of the Public Utilities Commission of Ohio in case no. 03-
93-EL-ATA including the payment of regulatory transition
charges and provider of last resort charges except as set forth
herein.

Cinergy shall not amend the rates charged by The Cincinnati
Gas & Electric Company for dual feeds for load existing prior to
December 31, 2004, until at least December 31, 2008. The
Cincinnati Gas & Electric Company may amend its tariffs for
dual feed where there is a significant increase in load or for new
dual feed consumers pursuant to an application approved by
the Public Utilities Commission of Ohio.

Hospitals purchasing generation service pursuant to existing
tariff load management riders as of December 31, 2004, may
contine to purchase generation service pursuant to such lead

management riders through December 31.2008. .-

This agreement has no application to The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
approved by the Public Utilities Commission of Ohio. Hospitals

{ Deietex: 12/31/08

shall pay the applicable ,, transmission and distribution rates of _.-{Deetes: The J
The Cincinnati Gag & Electric Company as approved by the f Demtek Cincinoad gas & Electric

Commission, apd/or if applicable, shall pav o Cloergy Retaj] ——— (==ees

Sales the_ applicable transmission charges equal to the =4 Dalubed: ar J
transmission charees approved by the Public  Utilities .. {mmumi-m ]
Commission of Ohio for Cincinnati Gas & Electric Company. Looxs of Cinerzy’s CRES.

The Hospitals shall cause the Ohio Hospital Association to
support an Application for Rehearing filed by The Cincinnati
Gas & Electric Company and/or the Ohio Hospital Association
seeking to restore the Stipulation, without modification, signed
by The Cincinnati gas & Electric Company and the Ohio
Hospital Association or seeking approval, without medification




of the alternative proposal made by The Cincinnati gas &
Electric Company in its application for rehearing, in Case No.
03-93-EL-ATA, and any related litigation.

This agreement terminates after December 31, 2008, or upoen the
occurrence of any of the following:

A.  The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, fails to approve as part of the capped provider of last
resort charge, a fuel cost recovery mechanism such that The
Cincinnati Gas & Electric Company may recover fuel costs
equal 1o the average costs for fiel consumed at The Cincinnati
gas & Electric Company's plants, and economy purchase power
costs, for salez in The Cincinnati Gas & Electric Company’s
Certified Service Territory.

B. The Public Utilities Commission of Ohig, in case no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy
such that it restores without modificadon the original
Stipulation signed by the Parties or adopts without modification
CO&E’s alternative proposal made in itas application for
rehearing,

C. Upon thirty (30) days written notice by either party upon the
issuance of an order by a court or regulatory body of competent
jurisdiction that substantially prevents cither party from
performing its obligations pursuant to this agreement.

‘\ All notices, demands, and statements to be given hereunder shall be
given in writing to the parties at the addresses appearing herein below
| and will be effective upon actual receipt:
To the Hospitals:
Rick Sites, General Counsel
155 East Broad Street, 15 Floor
Columbus, Ohio 43215-3620
To Cinergy:
Cinergy
James B. Gainer

139 East Fourth Street
Cincinnati, OH 43202

o4 ) 3
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or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from tims to time.

Cinergy and OHA shall defend, indemnify, and hold harmless the
non-breaching party from any and ali claims by third parties including
the povernment regarding the enforcement or breach of this agreement,
including but not limited to, property damages, environmental damages,
contract damages, fines, or penalties arising from or in eonnection with
the provision or acceptance of competitive retail electric service arising
from or in connection with the performance of this agreement.

This agreement is for the exclusive benefit of the parties and may
not be assigned without the written consent of the non—assiéning party.

This Letter Agreement shall be governed by and construed in
accordance with fhe laws of the State of Ohio.

Entered into on this 8th day of November: .

On behalf of Cinergy On Behalf of the Hospitals

Paul A. Colbert, Senior Counsel Rick Sites, General Counsel
The Cincinnati Gas & Electric Company 155 East Broad St., 15% Floor
155 East Broad Street Columbus, Ohic 43215-3620

Columbus, Chio 43215

{C04194:}
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Rick Sites

Page 1 of 1

From: Colbert, Paul [Paul.Colbert@Cinergy.COM]
Sent:  Sunday, November 07, 2004 2:33 FM

Ta: Gainer, James; Ficke, Greg; Steffen, Jack; Duff, Timothy; Rick Sites; Kubacki, Joe
Subject: Main3Legal-#134520-v2-OHA_Agreement_2__10-28-04.D0C

This is the clean version of the agreement. Thank you.

/112007
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Agreement

This agreement is between The Cinergy Retail Sales, ‘LLC {Cinergy),
and the hospitals shown on the attached agreement exhibit 1
incorporated by reference into this agrcement (Hospitals), effective this
28th day of October 2004. This Agreement replaces and supersedes the
terms and conditions of the Agreement dated May 19th 2004 between
Hospitals and Cinergy. It is the intent of the parties to this agreement to
bind Cinergy and the Hospitals to the terms and conditions set forth
herein. The following is the entire agreement between Cinergy and the
Hospitals (parties); it may not be amended except by the written
agreement of the parties.

This agreement is binding on the parties regarding the subject
matter herein and both the terms and existence of the agreement are to
remain confidential among the parties and may be released to non-
parties only if ordered by a court or administrative agency of competent
jurisdiction. If any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurisdiction
the party before such court or administrative agency shall use best
efforts to immediately notify the other party. The parties shall defend the
cenfidentiality of this agreement. The parties shall not circulate the
agreement, or disclose its existence, to any employee, agent, or assignee
of the party unless such employee, agent, or assignee has a need to know

for the purpose of effectuating the agreement.
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The parties, for good consideration, agree to the following terms

and conditions:

1.

JCOA1020)

Beginning January 1, 2005, and through December 31, 2008,
Cinergy will offer to sell retail electric generation service to the
Hospitals for all their CG&E accounts at a firm power, all-in,
fixed rate equal to the applicable tariff rate of The Cincinnati
Gas & Electric Company’s unbundled generation rate approved
by the Public Utilities Commission of Ohio (Commission) in case
no. 99-1658-EL-ETP less the -regulatory transitiop-. charge
approved in the same case less one (1) mil per kwh, except that'
Jewish Hospital and Children’s Hospital - shall purchase
competitive retail electric generation service from Cinergy at a
rate equal to the real time pricing tariff rate and currently
effective service agreement they are receiving from The
Cincinnati Gas & Electric Company on December 31, 2004.
The retail electric generation offer indicated above will be an
option for Hospital accounts to accept anytime prior to
Decernber 31, 2008 and the terrn of such generation
arrangement will be designated by the Hospital accounts but
will extend no longer than December 31, 2008. The generation
rate shall include a payment of amounts for emission
allowances equal to the emission ~allowance cost CG&E- is

_permitted to recover as part of its price to compare charge of the

mearket-based standard service offer.

Cinergy shall reimburse the Hospitals for any rate stabilization
charge (a component of the provider of last resort charge)
actually paid to The Cincinnati Gas & Electric Company by the
Hospitals purchasing competitive retail electric generation
service from Cinergy pursuant to paragraph one (1) above.
Cinergy shall reimburse rate stabilization charges actually paid
quarterly through the term of this agreement. The Hospitals
shall pay the infrastructure maintenance fund and the system
reliability tracker. To the extent that hospitals actually pay the
infrastructure maintenance fund component of the Provider of
last resort Charge, CG&E shall reimburse, consistent with the
reimbursement schedule contained herein, total infrastructure
maintenance fund payments in excess of 4% of little g The
participating Hospitals will not pay the AAC (annually adjusted
component)  charges and any fuel adders that would apply to
full service tariff customers.

If, prior to December 31, 2008, the Hospitals add additional
load or accounts in The Cincinnati Gas & Electric Company’s

b2
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certified territory, such new load or accounts may receive the
options and benefits accruing from participation in this
agreement to the extent that such new load or accounts
represents new peak load of three (3} MW or less, except that
new load relative to dual feeds shall be subject to the terms and
conditions set forth in paragraph six (6) of this agreement.

Cinergy shall pay the Ohio Hospital Association $50,000.00
upon the issuance of a final appealable order of the Public
Utilities Cominission of Ohio satisfactory to Cinergy.

The Hospitals shall comply with the terms and conditions of the
order of the Public Utilities Commission of Ohio in case no. 03~
93-EL-ATA including the payment of regulatory transition
charges and provider of last resort charges except as set forth
herein.

Cinergy shall not amend the rates charged by The Cincinnati
Gas & Electric Company for dual feeds for load existing prior to
December 31, 2004, until at least December 31, 2008. The
Cincinnati Gas & Electric Company may amend its tariffs for
dual feed where there is a significant increase in load or for new
dual feed consumers pursuant to an application approved by
the Public Utilities Commission of Ohio.

Hospitals purchasing generation service pursuant to existing

tariff load management riders as of December 31, 2004, may
continue to purchase generation service pursuant to such load
management riders through December 31, 2008,

This agreement has no application to The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
approved by the Public Utilities Commission of Ohic. Hospitals
shall pay the applicable transmission and distribution rates of
The Cincinnati Gas & Electric Company as approved by the
Cornmission, and/or if applicable, shall pay to Cinergy Retail
Sales the applicable transmission charges equal to the
transrnission charges approved by the Public Utilities
Commission of Ohio for Cincinnati Gas & Electric Company.

The Hospitals shall cause the Ohio Hospital Association to
support an Application for Rehearing filed by The Cincinnati
Gas & Electric Company and/or the Ohio Hospital Association
seeking to restore the Stipulation, without modification, signed
by The Cincinnati gas & Electric Company and the Ohio
Hospital Association or seeking approval, without modification



of the alternative proposal made by The Cincinnati gas &
Electric Company in its application for rehearing, in Case No.
03-93-EL-ATA, and any related litigation.

This agreement terminates after Decermnber 31, 2008, or upon the

occurrence of any of the following:

A.

The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, fails to approve as part of the capped provider of last
resort charge, a fuel cost recovery mechanism such that The
Cincinnati Gas & Electric Company may recover fuel costs
equal to the average costa for fuel consumed at The Cincinnati
gas & Electric Company’s plants, and economy purchase power
costs, for sales in The Cincinnati Gas & Electric Company’s
Certified Service Territory.

The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy
such that it restores without modification the original
Stipulation signed by the Parties or adopts without modification
CG&E’s alternative proposal made in its application for
rehearing,

Upon thirty (30) days written notice by cither party upon the
issuance of an order by a court or regulatory body of competent
jurisdiction that substantially prevents cither party from
performing its obligations pursuant to this agreement.

All notices, demands, and statements to be given hereunder shall be

given in writing to the parties at the addresses appearing herein below

and will be effective upon actual receipt:

To the Hospitals:

Rick Sites, General Counsel
135 East Broad Street, 15% Floor
Columbus, Ohio 43215-3620

To Cinergy;

Cinergy

James B. Gainer

139 East Fourth Street
Cincinnari, OH 45202
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or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and OHA shall defend, indemnify, and hold harmless the
non-breaching party from any and all claims by third parties including
the government regarding the enforcement or breach of this agreement,
including but not limited to, property damages, environmental damages,
contract damages, fines, or penalties arising from or in connection with
the provision or acceptance of competitive retail electric service arising
from or in connection with the performance of this agreement.

This agreement is for the exclusive benefit of the parties and may
not be assigned without the written consent of the non-assigning party.

This Letter Agreement shall be gov-erned by and construed in
accordance with the laws of the State of Ohio.

Entered into on this 8th day of November:

On behalf of Cinergy On Behalf of the Hospitals

Paul A. Colbert, Senior Counsel Rick Sites, General Counsel
The Cincinnati Gas & Electric Company 155 East Broad St., 15% Floor
155 East Broad Street Columbus, Ohio 43215-3620

Columbus, OChio 43215

1004194
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CONFIDENTIAL PROPRIETARY
OPTION AGREEMENT TRADE SECRET

BY AND BETWEEN

CINERGY RETAIL SALES, LLC
AND

- GENERAL MOTORS, INC. -

This Option Agreement (the "Agreement™) is entered into as of this twestieth (20™) day of
December 2004 (the “Effective Date") by aad between Cinergy Retail Sales, LLC ("CRS") a8
Delaware limited liability company, and General Motors, Inc ("GM"), a. Dekware limited
liability company: (each individuaily a “Party” or collectively the “Parties”),

RECITALS

WHEREAS, General Motors; Inc far the purposes of this agreement only refers to
-General Motors, Inc., West Chester Operatioh Iocated within the retail delivery service
territory of The Cincinnati Gas & Electric Company (“"CG&E”).

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio s a
Centified Retail Electric Supplier (“CR.ES") and has the authority to engage in the sale of
clectrical power at retail;

WHEREAS, GMdesires to grant an option to CRS to provide electric service and CRS
desires to provide clectric service pursuamt to the terms outlined herein;. ‘

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Parties agree as follows:

ARTICLE I
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hereunder.,

. "Affiliate™ means, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through one or more intermediaries, conirols, or is controlled by, or is under
common contrel with, such person. For this purpose, "control” means the direct or indirect
ownership of ten (10} percent or mare.

“Business Day” means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. castem prevailing
time, unless otherwise agreed to by the Partics in writing.

'

Cinergy Corporate Records

l i

~Document Cade ”5_0
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CONFIDENTIAL PROPRIETARY
TRADE SECRET @)

“Capacity” has the meaning sct forth in any Transmission Provider's tariff or MISO's
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a

successor to MISO.

*Contract Price” means the price in SUS as set forth in Exhibit B to be paid by GMgto CRS for the
purchase of the Energy under this Agreement. )

“Defyulting Party” shail have the meaning specificd in Section 6.1.

“Energy” means electric cnergy of the character commonly known as three-phase, sixty bertz
electric encrgy that is delivered at the nominal voltage of the Delivery Point, expressed in

megawatt hours (MWh).
“Event of Default” shall have the meaning specified in Section 6.1.
*FERC" means the Federal Energy Regulatory Commission or any successor agency thereto,

“Firm" means, with respect to a Transaction, that the only excuse for the failure to deliver Energy
by CRS or the failure to receive Energy by GMtis Force Majeure or the other Party's failure to
perform,

“Full Raguirements Energy” means, except as provided herein, that &M shall purchase all of its
retail Encrgy requirements for its facility from CRS and that GM shall not rescl any of the
Encrgy provided hercunder to any third party.

"Interest Rate" means, for any date the lesser of (a) two (2) percent over the per annum rate of ‘
interest cqual to the prime lending rate ("Prime Rate”) as may be published from time to time in
the Federal Resetve Statistical Release H, 15; or (b) the maximum lawful interest rate.

“GM% Maximum Demand™ means GNEPS combined maximum demand for all of GM§ accounts
listed on Exhibit C with The Cincinnati Gas & Electric Company as of January 1, 2005.

"MW* means megawatt.
"Term" shall have the meaning specified in Article 4.]. |
"Transmission Providers® means the entity or entities transmitting or transporting the Energy F

on behalf of CRS or G to the Delivery Point.

[CI7158:)
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TRADE SECRET
ARTICLE If
OPTION

GM ‘currently reccives its electric service from The Cincinnati Gas & Elsctric Company
(“CG&E™) pursuant to the applicable tariffs rates, or will provide NOTICE by December
30, 2004 that it will take electric service from CG&E in accordance with applicable CG&E
tariff requirements. GM hereby grants to CRS the exclusive option, upon thity (30) days
notice, to serve all o GM'r accounts and load set forth in Exhibit C, including any
increases in accordance with Section 3.1, as of December 31, 2004 (“Option™).

CRS shall have the right to exercise this Option at any time during the Term of this
Agresment.

In exchange for GM:granting CRS this option, CRS agrees to pay GMucach calendar
month of the Term, until exercise of the Option, the amount set forth on Exhibit A
(“Option Payment™). CRS shall work in good faith with GM to establish procedures so
that the Option Payment is properly distributed to cach applicable GM account.

Because this is an exclusive Option, in the event GM leaves its cumrent clectric service and

' receives electric service from any third party that is not CRS or an Affilistc of CRS, then |
- CRS shall cease all Option Payments and this Agreement shall temminate and all.

obligations of the Partics hercunder shall terminate:

If CRS exercises its Option, the Particy shall enter into a power sale agreement, including
the terms set forth in Article 1L

ARTICLE 111
CRES POWER CONTRACT TERMS

[n the event CRS e%exc sies sl-tfopmm, the power sale agrcement between CRS and GM: -

shall isclude, among others, the following terms:

a. E tity and Type. CRS shall provide GMYwith Firm, Full
Requirements Energy and Capacity up to 3:MWs greater than GM’s Maximum
Demand for all of its accounts as of January 1, 2005 (*Quantity™). [fduring the
Term of ths Agreement, GMF has additional load or accounts-greater- thane
3MW, then such new load or account is not included within the terms of the
Agreemnent and CRS shall have no obligation to provide Energy and Capacity
to GMfabove the Quantity set forth herein

b. Transmission Service and Charges. Transmission service and charges will be

provided in accordance with the open access transmission taiff of the Midwest
Independent Transmission System Operator, Inc. or CGE&E (or an afTiliate on
its behalf), whichever is applicable, as filed with the FERC and as it may be
amended, from time to time, or any successor tanff. Unless otherwise agreed

032
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byGM; the transmission service charge shall be cqual to transmtission charges .

approved by the Public Utilities Commission of Ohio for the otherwise
standard offer rate schedule applicable to each participating GM account or
successors to such rate schedule,

c. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Prices. Az a retail sale, the power sale agreement is not subject to
the jurisdiction of the FERC; nor shall either Party seek to have the FERC
assert jurisdiction over the Agrcement. However, 10 the extent that either the
FERC ar the Public Utilitics Commission of Ohio asserts jmsdlcmn over the
Agreement, the Partics agree that the Contract Price specified above is just and
reasomable and consistent with the public interest, Neither CRS nor GM shall
seek to modify the Contract Price through the auspices of any regulatory body.

¢. Temm. The term of the power sale agreement shall be through December 31,
2008 provided that GM may terminate this Agreement in its entirely, including:
any contract with CRS;, upon twelve (12) months written notice provided that .

"such termination shall be effective for all GM accounts and for this entire -

ARTICLE [V
TERM OF AGREEMENT

4.1  Agmement Term and Effective Date. This Agreement shall become effective ;xpon _
execution by the Partics, This Agreement shall extend from January 1, 200 through and
including December 31, 2008, unless terminated earlier in accordance with the terms of

this Agreement (*Term™).
42  Afer Termination. The applicable provisions of this Agreement shall continue in effect
after termination thereof to the extent necessary to provide for final billing, billing
adjustments and payments.
ARTICLE V
BILLING
5.1  Payment. CRS shall submit the Option Payment to GM within fiteen (15) days after the
end of each calendar month. The payment shall be submitted 1o the fallowing account 4
or address:

(C171sE)

033
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ARTICLE V1
DEFAULTS AND REMEDIES

. An "Event of Default” shall mean, with respect to a Pacty
(‘Deﬁullmg Party") the occurrence of any of the following:

6.1.1 any representation or warrenty made by the Defauking Party herein shall at any
time prove to be false or misleading in any respect material to this Agreement;

6.1.2 the Lilure of the Defauking Party to perform any covenant set forth in this
Agreement (except to the extent constituting a separate Event of Default,) and
such failure is not cured within five (5) Business. Days after written notice
thereof to the Defanking Party;

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
trensfers all or substantially alf of &3 asscts to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resnlting, surviving or
trensforee entity fails to assurne all of the obligations of such Party under this
Agreement;

6.1.4 the failure to make when duc, any payment required pursuant 1o this Agreement if
such failure is not remedied within five (5) Busincss Days after written notice of

such failurc is given by the other Party; or

6.1.5 the Defaulting Party (3) files a petition or otherwise commences or acquiesces ina
proceeding under any bankruptcy, insolvency, reorganization or similar law, or las
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insclvent (however evidenced), (iv) has a liquidator, administrator,
recelver, trustee, conservator or similar official appointed with respect to & or any
substantial portion of its property or assets, or (v) is unable to pay its delis as they
fall due.

Remedies upon an Event of Default. Upon the occurrence (and continustion beyond the

applicable cure period) of an Event of Defauk with respect to a Defaukting Party, the Non-
Defauking Party shall have the right to terminate this Agresment and exercise all rights and

remedics available to i in law or in equity.

subject to regulation of sy kind whatsoever under any law, rule, regulation, order or
similar provision to a greater or different extent than that existing on the Effective Date and
such regulation either renders this Agreement illegal or unenforceable or contrary to
regulatory authority, then such Party shall have the right upon thirty (30) days notice to

Mmﬂmﬁmgf performance by either Party under this Agrecment becomes:

:Emﬁnate this Agreement without further liabiity. FERC's determination that CG&E s

{Cinse)
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prohibited from selling wholesale power to CRS pursuant to CG&E’s tariff shall allow CRS . _
to terminate this Agreement in its sole discretion with thirty (30) days written notice and
without further liability.

ARTICLE VI
LIMITATIONS; DUTY TO MITIGATE

7.1  Indemnity CRS AGREES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND
DEFEND GM ITS OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS,
CLAIMS, DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING
ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN
WHOLE OR [N PART CRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH
OF ANY TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE
PERFORMANCE OF THIS AGREEMENT.

GM AGREES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND DEFEND CRS, ITS
'OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS,
DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING ATTORNEY
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN WHOLE OR IN
PART GM'§ EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH OF ANY TERM
OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE PERFORMANCE OF THIS
AGREEMENT.

7.2 Limitation of Remedies, Liability and Damages. THE PARTIES CONFIRM THAT
THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,

{C1m8)
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BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT 1S THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN

ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES

CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will use comnercially reasonable efforts to minimize any damages it may incur as a
result of the other Party's performance or non-performance of this Agrecment.

ARTICLE VIII
GOVERNING LAW - DISPUTE RESOLUTION

8.1 QGoveming Law and Jurisdiction- THIS AGREEMENT AND THE RIGHTS
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY
AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE
WITH THE LAWS OF THE STATE OF OHIQ AND SHALL BE BROUGHT IN
THE STATE AND FEDERAL COURTS LOCATED IN HAMILTON GOUNTY
OHIO.

ispute Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thercof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, -of the American Arbitration
Association, except to the extent that the Commercial Rules conflict with this provision, in
wiiich event, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to seck, use, and employ ancillary,
or preliminary or permanent rights and/or remedices, judicial or otherwise, for the purposes
maintaining the status quo until such time a5 the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Qhio and
the laws of Ohio shall govern the construction and interpretation of this Agreement, except
io provisions related to conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the partics may agree upon a sole arbitrator, or if a scle arbirator
cannot be agreed upon, & panel of three arbitrators shall be named. One arbitrator shall be
selected by CRS and one shall be sclected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the twao arbitrators so appointed by the parties, 1f
the arbitrators appeinted by the partics cannot agree upon the third arbitrator within ten
(10) Business Days, then either Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
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. arbitration other than the exchange of information that is provided to the arbitrator(s) by .
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or

other non-compensatory damages. The decision of the arbitrator(s) shall be rendered

within sixty (60) Business Days aftcr the date of the selection of the arbitrator(s) or within

such period as the Partics may otherwise agree. Each Party shall be responsible for the

fecs, expenses and costs incurred by the arbitrator appoinicd by each Party, and the fees,
expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally by the -
Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply 1o any court having jurisdiction to enforce the decisionr of

the arbitrator(s) and 1o obtain a judgment thereon.

Notwithstanding the foregoing, the Partics may cancel or tenminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE IX
MISCELLANEOUS

9.1 Representations and Warranties. On the Effective Date and on the date of entering into this
Agreement, each Party represents and wamants to the other Party that: (a) # is duly
. organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) i bas all
regulatory authorizations necessary for it to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agrecment are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its governing documents, any contracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
(d) this Agrecment and each other document exccuted and delivered in accordance with
this Agreement constituics its legally valid and binding obligation enforceabls against it in
accordance with its terms; (¢) there are no bankruptey proceedings pending or being
contemplated by it or, to its knowledge, threatened against it; (f) there is not pending or, to
its knowledge, threatened agginst it or any of its affiliates any legal proceedings that could
materially adversely affect its ability to perform its obligation under this Agreement or any
other document relating to this Agreement; {g) no Event of Default or event which, with the
piving of notice or lapse of time, or both, would constitute an Event of Default with respect
to it has occurred and is contintting and no such event or circumstance would occur as a
resukt of its entering into or performing s obligations under this Agreement or any other
document relating to this Agreement or any Transaction; and (h) it is acting for its own
account, has made its own independent decision 10 enter into this Agreement and as to
whether such Agreement is appropriate or proper for it based upon its own judgment, is nat
relying upon the advice of recommendations of the other Party in so doing, and is capable of
assessing the merits of and understanding and understands and accepts, the terms,

(C17158)
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conditions and risks of this Agreement.

Assignment. This Agreement shall be assignable by CRS without GM's consent provided
such assignment is to any other direct or indirect subsidiary of Cinergy Corp. and provided
that such direct or indirect subsidiary has an equivalent or higher credit rating than CRS.
This Agreement shall be assignable by GMF withowt CRS' consent provided such
assignment is to any other direct or indirect subsidiary of GM and provided that such direct
or indirect subsidiary has an equivalent or higher credit rating than GMs Any other
assignment by either Party of this Agreement or any rights or obligation hereunder shall
be made only with the written consent of the other Pasty, which consent shall not be
unreasonably withheld. o

Notices. All notices, requests, statements or payments shall be made as specified below.
Notices rcquired to be in writing shall be delivered by letter, facsimile or other
documentary form. Notice by regular mail shall be deemed to have been received three
(3) Business Days after it has been sent. Notice by facsimife or hand delivery shall be
deemed to have been received by the close of the Business Day oa which it was transmitted
or hand delivered (unless transmitied or hand delivered after close of normal business hours,
in which case it shall be deemed to have been received at the close of the next Business
Day). Notice by overnight or courier shall be deemed to have been received two (2)
Business Days afier it has been sent. A Party may change its addresses by providing notice
of the same in accordance with this Section 9.3.

Ta CRS;

James B. Gainer
139 East Fourth Street
Cincinnati, OH 45202

Phone -513-287-2633

Fax-513-287-1902

To GM:

*—
Phifip A. Leach
Energy & Utility Services Group
Worldwide Facilities Group
PCC-Central
Mail Code 483-520-168
2000 Centerpoint Parkway
Pontiac, MI 48341

Phone: (248) 753-1763
Fax:  (248) 753-6225

{CEILsE)
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9.4  General This Agreement constitutes the entire agreement betweea the Parties relating to
the subject matter contemplated by this Agreement. This Agrecment shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a resuk of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
executed by both Parties. This Agreement shall not impart any rights enforceable by any
third party {other than a permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other defauk. Any provision declared or rendered unlawfil by any applicable court of law
or regulatory agency or deemed unlawfil because of u statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only, All indemnity and audit
rights containsd herein shall survive the termination or expiration of this Agreement for

thres (3) years,

9.5 Confidentislity, Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Parly's employees, Affiliates, lenders, counsel, accountants or
advisors who have s need to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, cach Party shall, to the extent practicable, use reasonable efforts to prevent or
limit the disclosure. The Parties shall be entitled to 2ll remedies available at law or in
equity to enforce, or seck relief in connection with, this confidentiality obligation.

9.6  Counterparts. This Agreement may be separately executed in counterparts each of which
when so executed shall be decrned to constitute one and the same Agreement.

9.7  This Agreement supercedes and replaces in its entirety the agreement between CRS and
(M dated November 8, 2004, Nothing in this Agrecment shall affect the terms and
conditions agraed to by Cinergy and the Industrial Energy Users-Ohio pursuant to the
agreement dated May 8, 2000 related to the settlement of certein issues in PUCO Case
No. 99-1658-EL-ETP.

The Parties have caused this Agreement to be executed by their duly authorized

representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES. LLC ’ GENERAL MOTORS, INC,

[C17538:)
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Astoclause 9.7:
—
By:
7 7

Title:
Date:
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Exhibit A:
Customer Group: General Motors, Inc.
Quarterly Option Payment Calculation

The CRS option payment will be equivalent to the actual amount paid 10 The Cincinaati Gas & Electric Cormpany
for the following billing chargey under its market-based standard service offer approved by the Commission in
Case No. 03-93-EL-ATA:

Regulatory Transition Charge (RTC) ,

Annually Adjusted Component of POLR Chargs (AAC)

Fuel and Purchase Power (FPP) - includes Emission Allowance Expense

$0% of System Razlishility Teacker (SRT)

Infrastructure Maintenance Fund (IMF) Charge in oxsess of 4% of “lintle g

Elecwic Choice Insufficient Return Notice Fee charged to cusiomers, who have given notice of their retum &

CGXE standard tasifl service on or before [ 2302004 and are actively taking CG&E service no later thaa
011172005.

» & & & & 8

{CI7130 }
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EXHIBIT B:

Customer Group: General Motors, Inc.

CRS Generation Rates for former Rate DS Standard Service Customers

Net Monthly Bill .
Computed lu sccordxnce with the folowlag charges, (Iilewatt of demand is
abbreviated a3 kW and kilowatt-hours are abbrevisted as KWh):

Generation Charges _
{1} Demand Charge
[0 RN 3 PR R —————- v X 1§ L
Addittoasl kilowstts ....ceeune SEASTA per kKW
)
(b) Energy Charge :
Billing Demand tmes 300 e SOH195T6 per kWh '
Additiensl kilowati-hours .. ' 416266 per KWh
Transmission Charges

Customer will pay a transmission charge equivalent to the sum of ali ;
applkcable transwmission charges that they would pay ts CG&E as 2
standard tariff cestemer. Transmission charges ta be paid include, but are
not limited teo the (oflowing PUCO approved charges:

(1) Network Traosmission Services
() MISO Schedule Charges
(1) Net Congestion Charges

Rate Stabilization Charge
Cinergy Reiall Sales will reimburse the customer for any Rate
Stabilizstion Charge (RSC) actuaily paid by the custemer.

{C1M 3}
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Exhibit C:
Customer Group: General Motors, Inc. -
Customer Account List

This agreemest pertaing 10 the following Genenal M, Ino. RCCOUARE -

{CIns8:}
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Agreement

This agreement is between Cinergy Corp. (Cinergy), through its
agent Cinergy Retail Sales, LLC [CRS), and the Industrial Energy Users-
Ohio (IEU-Ohio) for the benefit of Marathon Ashland, Inc., and General
Motors, Inc., {Customers), effective this 28th day of May 2004. As to
General Motors, Inc.,; this agreement is effective only ta General Motors,
Inc., West Chester Operation (GM}. It is the intent of the parties to this
agreement to bind the Customers to the terms and conditions set forth
herein. The [ollowing is the entire agreement between CRS and IEU-Chio
(Parties); it may not be amended except by the written agreement of the
parties.

This agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released to non-parties only if ordered by a court.or a'dmi.nistrat.ive
agencjr of competent jurisdiction. If the issue of this agreement's
confidentiality comes before a court or administrative a.gcncfr ;:).f
competent jurisdiction the party before such court or administ:_atliv.c
agency shall immediately notify the other party. The Parties shall defend
the confidentiality of this agreement. The Parties shall not circulate the
agreement, or its existence; to any employee, agent, or assignee of the
party unless such employee, agent, or assignee has a need to know for

the purpose of effectuating the agreement. For purposes of this

paragraph, the term Parties includes the Customers.
DEROSITION
EXHIBIT
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The Parties, for good consideration, agree to the following terms

and conditions:

i Beginning January 1, 2005 or at such later time as may be
specified herein for any accounts of each Customer that may be
presently receiving competitive retail generation service from a
supplier not affiliated with Cinergy, CRS shall supply, on a full
rcquirements basis, and each Customer shall purchase firm
competitive retail electric generation service from CRS or
another Cinergy affiliated competitive retail electric service
provider designated by CRS. Any accounts of each Customer
presently receiving competitive retail electric service from a non-
Cinergy affiliated competitive retail electric service provider shall
have the right to detay the start date of the above described
supply relationship with CRS to a date specified by such
Customer provided that such delay does not cause the supply
relationship with CRS8 to commence later than January 1, 2006.
The all requirements, firm, competitive retail generation supply
provided by CRS ta Customers shall be priced at the currently
eifective unbundled generation price specified in the otherwise
applicable tanff schedule for standard offer service less agy 0

- amount: equlak: ta: the applicable: Regulatary: Transition: Charge
= (RPEF;: the: resulting specifieds price also: knowne asen Eittle: G2k
Compliant contracts to implement the above described service
relationship between Customers and CRS shall be executed as
soon as reasonably possible and shall terminate no later than
December 31, 2008. Cinergy shall reimburse Customers for
payments made to The Cincinnati Gas & Electric Company as
follows: (1) From January 1, 2005 through December 31, 2005,
any Customer purchasing competitive retail electric service from
a non-Cinergy affiliated competitive retail electric service
provider shall maintain the shopping credit structure {payment
of Big G less the applicable shopping credit) approved by the
Commission in case no. 99.1658-EL-ETP and Cinergy shall
mmhurm monthhy suchs Customers. for. _half of: the: amount. +
 billed: tar Customers: as the: conpdnent of. the: Provider. of Last
* Resore: (POLRjk chergy paid to The Cincinnati Gas & Electric
Company; (2) from January 1, 2005 through December 31,
20085, Cinergy shall. reimburse - GME mionthiys the: mm«amm
hlﬂcd to and paid by GMréas®: the-RTC comipofiengspaid to The
Cincinnati Gas & Electric Company prowded’ﬁms purchasing
competitive retail electric service from a non-Cinergy affiliated

! The currently efective Little G rate shall mean the Little G rate in effect as of the date '
this agreement is signed.

(C15520; 2
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competitive retail electric service provider during such calendar
vear (3) beginning January 1, 2005, through December 31, .
2005, for all Customers purchasing competitive retail electric
service from a Cinergy affiliated competitive retail electric
service provider, Cinergy shall reimburse monthly all such
Customers for the as billed and actual full amount of the RTC,.
the as billed and actual full amount of any Rate Stabilization
Charges, and half of the amount billed to Customners as the
POLR component actually paid to The Cincinnati Gas & Electric
Company; (4} beginning January 1, 2006, for Customers
purchasing the above described cornpetitive retail electric
service from a Cinergy affiliated competitive retail electric
service provider, Cinergy shall reimburse monthly all
Customers for the full amount billed to and paid by Customers
as the RTC, the full amount billed to and paid by Custamers as
Rate Stabilization Charges, and half of the amount billed to
Customers as the POLR component actuaﬂy paid tao The
Cincinnati Gas & Electric Company.

2. If, prior ta December 31, 2008, the Customers add additional
load or accounts in The Cincinnati Gas & Electric Company's
certified territory which exceeds the Customer’s combined  (all
accounts) maximuwn demand as of January 1, 2005, such new
load or accounts may receive the options and benefits accruing
from participation in this agreement to the extent that, for each
Customer, such new load or accounts cumulatively represents
new annual peak load of three (3) MW or less; any accounts
representing new load beyond the foregoing limit are not
included under this agreement.

3. Customers purchasing competitive retail electric service from a
non-Cinergy affiliated competitive retail ¢lectric service provider
shall be deemed to have provided, through this agreement, such
written notice as may be required prior to the end of such
purchase contract so that the Customers;may avoid any penalty
or additional charge that may arise absent such notice upon
returning to standard offer service prowded by The Cincinnati
Gas & Electric Company.

3. Cinergy shall pay the Industrial Energy Users-Ohio

' $100,000.00 as compensaton for legal services, upon the
issuance of a final order of the Commission satisfactory to
Cinergy.

4.  Customers shall pay The Cincinnati Gas & Electric Company’s
otherwise applicable transmission and distribution rates as

el T4+ -~
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approved by the Commission. Customers, or their appointed
representative, retain all rights to participate in Commission
and Federal Energy Regulatory Commission proceedings that
may affect the rates, terms, or conditions of distribution and
ansmission service.

n

Nothing in this agreement shall affect the terms and conditions
agreed to by Industrial Energy Users-Ohio on behalf of General
Motors, and Cinergy, pursuant to the agreement dated May 8,
2000 related to the settlement of certain issues in PUCC Case
No. 99-1658-EL-ETP.

6. Cinergy will comply with all regulatory requirements necessary
ta create an afliliated competitive retail electric service provider
to supply competitive retail electric service to Customers as
required by paragraph one {1) of this agreement.

7. The Industrial Energy Users-Ohio shall support a Stipulation
filed by The Cincinnati Gas & Electric Company and the IEU-
Ohio in Case No. 03-93-EL-ATA subject ta such reservation as
1EU-Ohio has communicated to Cinergy.

This agreement terminates after December. 31, 2008, or as follows: |

A. The Conurﬁssion, in Case No. 03-93-EL-ATA, fails to issue a
final order acceptable to Cinergy.

B. . A court or administrative agency of competent jurisdiction
issues an order depriving the parties of the benefits of this
agreement or otherwise voiding this agreement.

C.  Each Customer may individually terminate this agreement in its
entirety, including its contract with the CRS, upon twelve (12}
months written notice to CRS provided that such termination

shall be effective for all Customer accounts and for this entire
agreement.

Before termination of the agreement as provided in paragraphs A and
B above, the parties agree to use best efforts to fulfill the intent of this
agreement, by negotiating amendments ta the agreement that provide the

partics with substantially the same econormic benefit for substantiaily the

same consideration as contained in the original agreement.

i
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All notices, demands, and statements to be given hereunder shall be
given in writing to the partics at the addresses appearing herein below
and will be effective upon actual receipt:

To Customers:

Samuel C. Randazzo, Esq.

McNees, Wallace & Nurick

21 East State Street, 17% Floor

Columbus, Ohio 43215

{(614) 469-8000

To Cinergy:

Cinergy

James B. Gainer

139 East Fourth Street

Cincinnati, OH 45202
or such other address as is provided in writing by the recipient from Ume
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time,

Cinergy and the Customers shall defend, indemnify, and hold
harmless the non-breaching party from any and all claims hy third
parties including the government regarding the enforcement or breach of
this agreement, including but not limited to, property damages,
environmental darnages, contract damages, fines, or penalties arising
from or in connection with the provision or acceptance of competitive
retail electric service arising from or in connection with the performance
of this agreement.

This agreement is for the exclusive benefit of the Parties and shali

apply to successors and assigns of the affected Customers as well as

1C155201) 5
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Cinergy provided, as to the Customers, tﬁey continue to display
substantially similar load and usage characteristics as those that
presently exist. The Parties shall not assign their rights or obligations
under this agreement without the written consent of the non-assigning
party and such written consent shall not be unreasonably withheld.

This agreement shall be governed by and ceonstrued in accordance

with the laws of the State of Ohio.
Entered into on this 28th day of May:

On behalf of Cinergy On Behalf of the Customers

U™ gt Gk

Paul A. Colbert, Senior Counsel Vmuel C. Randazzo, Esq.

The Cincinnati Gas & Electric Comnpany McNees, Wallace & Nunck

155 East Broad Street 21 East State Street
Columbus, Ohio 43215 17t Floor

Columbus, Ohio 43218

1C15520:)
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This agreement is between Cinergy Corp. (Cinergy), through its
agent Cinergy Retail Sales, LLC (CRS), and the Industrial Energy Users-
Ohio (IEU-Ohio} for the benefit of Marathon Ashland, Inc., and General
Motors, Inc., {Customers), cfiective this &th day of Novernber 2004. This
Agreement replaces and supersedes the terms and conditions of the
Agreement dated May 28th 2004, between IEU-Ohio and Cinergy. As to

General Motors, Inc., this agreement is effective only to General Motors,

Inc., West Chester Operation (GM). It is the intent of the parties to this

agreement to bind the Customers to the terms and conditions set forth
herein. The following is the‘entire agreement between CRS and [EU-Ohio
(Parties); it may not be amended except by the written agreement of the
parues.

This agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released to non-parties only if ordered by a court or administrative
agency of competent jurisdiction. If the issue of this agreement's
confidentiality comes before a court or administrative agency of
competent jurisdiction the party before such court or administrative
agency shall immediately notify the other party. The Parties shall defend
the confidentiality of this agreement. The Parties shall not circulate the
agreement, or its existence, to any employee, agent, or assignee of the

party unless such employee, agent, or assignee has a need to know for

DEPOSITION
EXHIBIT
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the purpose of effectuating the agreement. For purposes of this .

paragraph, the term Parties includes the Customers.

The Parties, for good consideration, agree to the following terms

and conditions:;

1. Beginning January 1, 2005, or at such later time as may be
specified herein for any accounts of each Customer that may be
presently receiving competitive retail generation service from a
supplier not affiliated with Cinergy, CRS shall supply, on a full
requirements basis, and each Customer shall purchase firm
competitive retajl clectric generation service from CRS or
another Cinergy affiliated competitive retail eclectric service
provider designated by CRS. Any accounts of each Customer
presently receiving competitive retail clectric service from a non-
Cinergy affiliated competitive retail electric service provider shall
have the right to delay the start date of the above described
supply relationship with CRS to a date specified by such
Customer provided that such delay does not cause the supply
relationship with CRS to commence later than January 1, 2006.
The all requirements, firm, competitive retail generation supply
provided by CRS to Customers shall be priced at the currently
effective unbundled generation price specified in the otherwise
applicable tariff schedule of The Cincinnati Gas & Electric
Company for standard offer service, less an amount equal to the
applicable Regulatory Transition Charge (RTC), the resulting
specified price also known as “Little G"15 Compliant contracts
to implement the above described service relationship between
Customers and CRS shall be executed as soon as reasonably
possible and shall terminate no later than Decemnber 31, 2008.
Cinergy shall reimburse Customers for actual payments made
to The Cincinnati Gas & Electric Company as follows: (1) From
January 1, 2005 through December 31, 2005, any Customer
purchasing competitive retail electric service from a non-
Cinergy affiliated competitive retail electric service provider shall
maintain the shopping credit structure (payment of Big G less
the applicable shopping credit) approved by the Commission in
case no. 99-1658-EL-ETP and Cinergy shall reimburse monthly
such Customers for the rate stabilization charge component,
and one half of the system reliability tracker component, of the -
Provider of Last Resort (POLR} charge paid to The Cincinnari

! The currently effective Little G rate shall mean the Little G rate in effect as of the date °
this agreement is signed.
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Gas & Electric Company; (2) from January 1, 2005, through
December 31, 2005, Cinergy shall reimburse GM monthly the
full amount billed to and paid by GM as the Regulatory
Transition Charge paid to The Cincinnati Gas & Electric
Company provided GM is purchasing competitive retail electric
service from a non-Cinergy affiliated competitive retail electric
service provider during such calendar year (3] beginning
January 1, 2005, through December 31, 2005, for all
Custamers purchasing competitive retail electric service from a
Cinergy affiliated competitive retail electric service provider,
Cinergy shall reimburse monthly all such Customners for the as
billed and actual full amount of the Regulatory Transition
Charge, the as billed and actual full amount of any Rate
Stabilization Charges, and one half the amount billed to
Customers as the system reliability tracker component of the
Provider Of Last Resort charge actually paid to The Cincinnat
Gas & Electric Company; (4) beginning January 1, 2006, for
Customers purchasing the above described competitive retail
clectric service from a Cinergy affiliated competitive retail
electric service provider, Cinergy shall reimburse monthly all
Customers for the full amount billed to and paid by Customers
as the Regulatory Transition Charge, the full amount billed to
and paid by Customers as Rate Stabilization Charge
component, and one half the amount billed to Customers as the
system reliability tracker component, of the Provider Of Last
Resort charge actually paid to The Cincinnati Gas & Electric
Company. Customers shall pay all remaining applicable
market-based standard service offer charges including, but not
limited to, the infrastructure maintenance fund component of
the Provider of Last Resort charge. To the extent that
Customers actually pay the infrastructure maintenance fund
component of the Provider of last resort Charge, Cinergy shall
reimburse, consistent with the reimbursement schedule
contained herein, infrastructure maintenance fund payments in
excess of 4% of little g. Nothing herein shall operate to limit the
ability of each Customer to avoid all or such portion of any
standard service offer charge that may be avoided by shopping
customers. Cinergy and the Customers understand that: (1)
this agreement was drafted based on the expectation that each
Customer shall qualify as shopping customers so as to avoid all
or such portion of any standard service offer charge that may be
avoided by shopping customers; and, {2) as a shopping
customer, each Customer shall not be billed any standard
service offer charge that may be avoided by shopping
customers. '

ans
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If, prior to December 31, 2008, the Customers add additional
load or’ accounts in The Cincinnati Gas & Electric Company’s
certified territory which exceeds the Customer’s combined (all
accounts) maximum demand as of January 1, 2005, such new
load or accounts may receive the dptions and benefits accruing
from participation in this agreement to the extent that, for each
Customer, such new load or accounts cumulatively represents
new annual peak load of three (3) MW or lessy any accounts
representing new load beyond the foregoing limit are not
included under this agreement

Custormners purchasing compeuu'vc retail electric service from a
non-Cinergy affiliated competitive retail electric service provider
shall be deemed to have provided, through this agreement, such
written notice as ‘may be required prior t0 the end of such
purchase contract so that the Customers may avoid any penalty
or additional charge that may arise absent such notice upon
returning to standerd offer semce' provided by The Cincinnati
Gas & Electric Company.- :

Cinergy shall pay the Industna] Energy Users Ohio
$100,000.00 as compensation for legal services, upon the
issuance of a final order of the Commxssxon satisfactory tc
Cinergy.

This agreement has no applicatiop to The Cincinnati Gas &
Electric Company's transmission ;and distribution rates as
approved by the Public Udlites Commission of Ohio.
Customers shall. pay .the  applicable transmission and
distribution rates of Thie Cmcmna.t: |Gas & Electric Company as
approved by the Cormmjssion, and/pr if applicable, shall pay to
Cinergy Retail Sales the applicable smission charges equal
to the transmission clarges appr by the Public Udlities
Commission of Ohioc fgr Cincinnatf Gas & Electric Company.

Customers, or their appomgcd representative, retain all rights to

iC16910:)

participate in Cofnmigsion and: Federal Energy Regulatory
Commission proceedlngs that may |affect the rates, terms, or
conditions of dlstnbuuosh and transrpission service.

Nothing in this agreemgnt shall affe¢t the terms and conditions
agreed to by Industrial Energy:Usér$-Ohio on behalf of General
Motorst and Cinergy, p rsuant to the agreement dated May 8,
2000 related 1o the set ement of ccrtam issues in PUCO Case
No. 99-1658-EL-ETP. :

1
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7, th all regulatory requirements necessary
c}mpehtwe retail electric service provider
netail electric service to Customers as

one (1) of Lh?s agreement.
i
8. Users Ohic’ shall support a Stipulation

filed by The Cm ras & Eleptnc Company and the IEU-
Ohio in Case NoJl{ L-ATA subject to such reservation as
IEU-Ohio has coft _tecl to Cinergy. The Customers shall
cause the Indidstri nergy - Users-Ohio to support an
Application for Reflea:Ing filed by The Cincinnati Gas & Electric
Company seekingi reihstatement without modification of the
Stipulation signed: - Cincinnati Gas & Electric Company
and 1EU-Chio g pval by ! the Commission without
modification of thiz CGf¥) alternative proposal submitted in its
application for rége g‘ in Case ;lo 03-93-EL-ATA, and any

ier Decclr \ber 31, 2008, or as follows:

A. The Pubhc Uulm' s’swn of Dhio, in case no. 03-93-EL-

% :on rehéaring acceptable to Cinergy
.without |modification the original
l?armcs or pdopts without modification
:bsa.t made in its application for

SUCh that it
Stipulation signed
CG&E’s alternatfg
rehearing, i

B. A court or ad .. it iagency| of competent jurisdiction
issues an arder ‘-i-" i he -parfies of the benefits of this
agreement or othefise polding this agreement.

li fiyi tcrﬂk:unatc this agreement in its
a the CRS, upon twelve (12)
provnded that such termination
apcounts and for this entire

C. Each Customer ’-', g1
entirety, includingggs
manths written nd

agreement.
Before termination of ; nt hs prdvided in paragraphs A and
B above, the parties sgree st ﬂti'ms to fulfitl the intent of this
agreement, by negotiating end ntls ti:!the pgreement that provide the

16910
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. parties with substantiag L econcirmc benefit for substantially the .
same consideration as .j:. ed b o*gmal agreement,
All notices, dernandéi‘ ‘: ek

ta) mcn S‘itc be given hereunder shall be

given in writing to the at ';c r¢$scs appearing herein below

and will be effective u | riceiplt!

: -
To Customers: | :
Samue] C Randaz R

Columbus, Ohlo 45288
(614) 469-8000

To Cinergy:

sl ———————

Cinergy
James B. Gainer TN '
. 139 East Fourth Sitefd :

Cincinnati, OH 452pHff -

i g by the recipient from time
to time. Payments shall | A ‘_ ) Lw1rc transfer to the account
designated by the payee

Cinergy and the défend, indemnify, and holg

and all claims by third

ls'mg'&‘l—.e enforcement or breach of

I8 B gt
- this agreement, includifisfbuf '-,u ! rrdth-l to, property damages,
8 B i T I N :
: : ; 'j‘ i } E ': . . .
environmental damages, ° Brrad g‘: e ,' fines, or penalties arising
{ '[ S T
from or in connection wighfhe | b3 ¢f| acceptance of competitive
' 8 B
. . - I 'R 1 !}{ t - .
retail electric service arisiiiof , ‘e;!;;- cnrl,igl:hon with the performance
‘ 8 (g 18
. of this agreement. - L)
H P
{C16910) - i ‘|
2 il IR




presently exist. The P4 '

!
I
:j :

under this agreement v

4

party and such written €

Entered into on

On behalf of Cinergy

a

Paul A. Colbert, Senior

The Cincinnati Gas & E] m‘-_J

155 East Broad Street ]
Columbus, QOhio 43215

IC16910;)
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_.-_ efit of the Parties and shal]
fected Customers as well as
'-: they continue to display

dracteristics as those that
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Agreement

This agreement is between Cinergy Corp. (Cinergy), and the Cognis:
Inex (Cognis), effective this 7th day of June 2004. It is the intent of the
parties to this agreement to bind Cinergy and Cognis to the terms and
conditions set forth herein. The fo—lléwing is the entdre agreement
between Cinergy and Q&gn‘ié? (parties); it may not be amended cxcept by
the written agreement of the parties,

This agreement is binding on the parties rcgarding the subject
matter herein and both the terms and existence of the agreement are to
remsin confidential among the parties and may be released to non-
parties only if ordered by a eourt or Eldministraﬁﬁ agency of competent
jurisdiction. 1f any issue related to the confidentiality of this agresment
comes before a court or administrative é.gcncy of competent jurisdiction
the party before such court or.administrative agency shall use best
efforts to immediately notify the ather party. The parties shall defend the
confidentiality of this agreement. The parties shall not circulate the.
agreement, or disclose its existence, to any employce, agent, or assignee
of the party unless such employee, agent, or assignee has a need to know
for the pur-posc of éffectuat.ing the agreement.

The parties, for good consideraticn, agree to the Iollowing terms
and conditions:

1.  Cognis‘shall, through December 31, 2008, purchase its full

requirements generation service pursuant to its current tanff

and pursuant to the Electric Reliability and Rate Stabilization

DEPOSITION
EXHIT
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Plan approved by the Public Utlites Commission of Ohio
(Commission).

2.  Cinergy shall reimburse Cognis for the first 4% of the annually
adjusted component of Provider of Last Resort Charges actually
paid by Cognis during the calendar year 2005; the first 8%
actually paid in 2006; the first 12% actually paid in 2007, and
the first 16% actually paid in 2008,

2. If; prior to December 31, 2008, Cognias adds additional load or
accounts in The Cincinnati Gas & Electric Company’s certified
territory which exceeds Cognis’s combined (all accounts}
maximum demand as of January 1, 2005, such new load or
accounts may receive the options and benefits accruing from
participation in this agreement to the extent that such new load
or accounts cumulatively represents new peak load of one (1)
MW or less; any accounts reprasenting new load beyond the
foregoing limit are not included under this agreement.

4, This agreement has no application to The Cincinnati Gas &
Electric Company's transmission and distribution’ rates as
approved. by the Commission.

5. Cognis’ shall support a Stipulation ﬁled by The Cincinnati Gas
8 Electric Company and Cognis, in Case No. 03-93-EL-ATA,
and any related litigation.

This agreement terminates after December 31, 2008, or upon the
occurrence of any of the following:

A.  The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA, ar any subsequent fuel cost recovery case, fails to approve
as part of the capped pravider of last resort charge, a fuel cost
recovery mechanism such that The Cincinnati Gas & Electric
Cornpany may recover fuel costs equal to the average costs for
fuel consumned at The Cincinnati gas & Electric Company’s
plants, and economy purchase power costs, for sales in The
Cincinnati gas & Electric Compeny’s Certified Setrvice Territory.

B.  The Public Utilities Commission of Ohio, in cage na. 03-93-EL~
ATA, fails to issue an order acceptable to Cinergy.

C. Upon thirty (30) days written natice by either party upon the
issuance of an order by a court or regulatory body of competent
jurisdiction that substantially prevents either party from
performing its obligations pursuant to this agreement.

{01199 7,
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D. Cognis may terminate this agreement, in its entirety, upon

twelve {12) months written notice to Cinergy that Cognis will
purchase less than its full requirements gencration service from
CG&E or other Cinergy affiliate. Subject to the notice
requirement of this provision, nothing in this agreement
prohibits Cognis from termirating this agreement and
constructing and utilizing co-generation facilities or switching
generation suppliers.

All notices, demands, and statements to be given hereunder shall be
given in writing to the parties at the addresses appearing herein below
and will be effective upon actual receipt:

To Cognis:

Mr. Steve Kennedy

Cognis Corp.

5051 Estercreek Drive

Cincinnati, Ohio 45232-1446

Ta Cinergy:

Cinergy

James B. Gainer

139 East Fourth Street

Cincinnati, OH 45202
or such other address as is provided in writing by the recipient from time
to time. Peyments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and Cognis shall defend, indemnify, and hold harmless the
ron-breaching party from any and all claims by third parties including
the government regarding the enforcement or breach of this agreement,

including but not limited to, property damages, environmental damages,

contract damages, fines, or penalties arising fram or in connection with

0194y 3
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the provision or acceptance of competitive retail electric service arising
from or in connection with the performance of thie agreement.

This agreement is for the exclusive benefit of the Parties and shall
apply to successors and assigns of Cognis as well as Cinergy provided, as
to Cognis, that it continues to display substantially similar load and
usgge characteristics as those that presently exist. The Parties shall not
assign their rights or obligations under this agreement without the
written con'aent of the non-assigning party and such written consent

shall not be unreasonably withheld.

This Letter Agreement shall be governed by and construed in
accordance with the laws of the Stata of Ohio.

Entered into on this 7th day of June:

On behalf of Cinergy On Behalf of Cognis

A
Paul A. Colbert, Senior Counsel Mr. Steve Kennedy
The Cincinnati Gas & Electric Company Cognis Corp.
155 East Broad Street 5051 Estercreek Drive
Columbus, Chio 43215 Cincinnati, Ohic 45232-1445

(041943 4
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Agreement

This agreement is between Cinergy Corp. (Cinergy), and the Cognis .
Inc. {€Cognis}), effective this 28th day of October 2004. It is the intent of
the parties to this agreement to bind Cinérgy and Cognis to the terms
and conditions set forth herein, This Agreement replaces and supersedes
the terms and conditions of the Agreement dated June 7% 2004 between
Cognis and Cinergy. The following is the entire agreement between
Cinergy and ‘Cognis (parties); it may not be amended except by the
wrilten agreement of the parties.

This agreemnent is binding on the parties regarding the subject
matter herein and both the terms and existence of the agreement are to
remain confidential among the parties and may be released to non-
parties only il ordered by a court or administrative agency of competent
jurisdiction. If any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurisdiction
the party before such court or administrative agency shall use best

efforts to immediately notify the other party. The parties shall defend the
confidentiality of this agreement. The parties shall not circulate the
agreement, or disclose ils existence, to any employee, agent, or assignec
of the party unless such employee, agent, or assignee has a need to know
for the purpose of effectuating the agreement.

The parties, for good consideration, agree to the [ollowing terms

and conditions:

DEPOSITION
EXHIBIT
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1.  Cognis shall, through December 31, 2008, purchase its ﬁ.}ll
requircments generation service pursuant to its current tariff
and pursuant to the Electric Reliability and Rate Stabilizatio__n
Plan approved by the Public Utilities Commission of Qhio
(Commission).

k2

Cinergy shall reimbursc Cognis for actual payments up to the
first 4% of the annually adjusted component of Provider of Last
Resort Charges actually paid by Cognis during calendar year
2005; the first' 8% of the annually adjusted component of
Provider of Last Resort Charges actually paid in 2006; the first

- 12% of the annually adjusted component and system reliability
component of Provider of Last Resort Charges actually paid, and
the emission allowance expense component of the price to
compare actually paid in 2007, and the first 16% of the
annually adjusted component and system reliability component .
of Provider of Last Resort Charges actually paid, and the
emission allowance expense component of the price to compare
actually paid in 2008. Cognis. shall pay the entirety of the
remainder of CG&E’s approved rates and charges including but
not limited to the Infrastructure Maintenance Fund, To the
extent that Cognis actually pays the Infrastructure Maintenance
Fund component of the Provider of Last Resort Charge, CG&E
shall reimburse annual Infrastructure Maintenance Fund .,
payments in excess of 4% of little g. -

3. I, prior to December 31, 2008, Cognis adds additional lpad or
accounts in The Cincinnati Gas & Electric Company’s certified
territory which exceeds Cognis's combined (all accounts)
maximum demand as of January 1, 2005, such new load or
accounts may receive the options and benefits accruing from
participation in this agreement to the extent that such new load
or accounts cumulatively represents new peak load of one (1)
MW or less; any accounts representing new load beyond the
furegoing limit are not included under this agreement.

4.  This agreement has no application to The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
approved by the Commission.

S.  Cognis shall support an Application for Rehearing filed by The

Cincinnati Gas & Electric Company and/or Cognis, in Case No.
03-93-EL-ATA, and any related litigation.

wWud 194 ) 2
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Cognis shall pay The Cincinnati Gas & Electric Company’s
transmission and distribution rates as approved by the
Commission.

This agreement terminates after December 31, 2008, or upon the
occurrence of any of the following:

A.

The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA, or any subsequent fuel cost recovery case, fails to approve
as part of the capped provider of last resort charge, a fuel cost
recovery mechanism such that The Cincinnati Gas & Electric
Company may recover fuel costs equal to the average costs for
fuel consumed at The Cincinnati gas & Electric Company’s
plants, and economy purchase power costs, for sales in The
Cincinnati gas 8 Electric Company's Certified Service Territory.

The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy
such that it restores without modification the original
Stipulation signed by the Parties or adopts without madification
CG&E’s alternative proposal made in its application for
rehearing.

Upon thirty (30] days wrilten notice by either party upon the

issuance of an order by a court or regulatory body of competent
jurisdiction that substantially prevents either party from
periorming its obligations pursuant to this agreement.

Until March 1, 2005, Cognis may terminate this agreement, in
its entirety, immediately upon providing oral notice to Cinergy.
As of March 1, 2005, Cognis may terminate this agreement, in
its entirety, upon twelve (12) months written notice to Cinergy
that Cognis will purchase less than its full requirements
generation service from CG&E or other Cinergy affiliate.
Subject o0 the notice rcquirement of this provision, nothing in
this agreement prohibits Cognis from terminating this
agreement and constructing and utilizing co-generation
facilities or switching generation suppliers.

All notices, demands, and statements to be given hereunder shall te

given in wnting 1o the parties at the addresses appearing herein below

and will be effective upon actual receipt:

164y
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Ta Cognis:

Mr. Steve Kennedy

Cognis Corp.

5051 Estercreek Drive

Cincinnati, Ohio 45232-1446

To Cinergy:

Cinergy

James B. Gainer

139 East Fourth Street

Cincinnati, OH 45202
or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and Cognis shall defend, indemnify, and hold harmless the
non-breaching party from any and all claims by third parties inclading
the government regarding the enforcement or breach of this agreement,
including but not limited to, property damages, environmental damages,
contract damages, fines, or penalties arising from or in connection with
the provision or acceptance of competitive retail electric service arising
from or in connection with the performance of this agreement.

This agreement is for the exclusive benefit of the Parties and shall
apply to successors and assigns of Cognis.as well as Cinergy provided, as
to Cognis, that it continues to display substantially similar load and
usage characteristics as those that presently exist. The Parties shall not

assign their rights or obligations under this agreement without the

written consent of the non-assigning party and such written consent

(CN&194 ) 4
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Agreement

WHEREAS, on December 14, 2000 a Confirmation Letter
Agreement {or a transaction under the Cinergy dperat.ing Companies
market-based power sales tariff was entered into between New Energy,
Inc. and the Cinergy Operating Companics to supply firm energy to fulfill
the retail power requirements of certain of the grocery stores, offices and
related facilities of The Kroger Co. located in the service territory of The
Cincinnati Gas & Electric Company (Grocery Storc-Sale);

WHEREAS, on December 4. 2000, a Performance Assurance
Agreement was entered into between The Kroger Co., New Energy Inc.
and Cinergy Services, Inc. whereby certain performance assurances were
provided by The Kroger Co. and New Energy to Cinergy Services, Inc.;

WHEREAS, on July 31, 2001, a Confirmation Letter Agreement for
a transaction under the Cinergy Operating Companics market~-based
power sales tarifl was entered into between AES New Energy, and the
Cinergy Operating Companies to supply firm energy to fulfill the retail
power requirements of the Kroger Co. State Street Plant (State Street
Sale); |

WHEREAS, the Performmance Assurance Agreement was amended
effective July 31, 2001;

WHEREAS, the competitive retail electric market in Ohio has not

developed as envisioned when \t'hc Electric Transition Plan of The

DEPOSITION
EXHIBIT
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Cincinnati Gas & Electric Company (“CG&E") in Case No. 99-1658-EL-
ETP was approved by the PUCQ;

WHEREAS, on January 26, 2004, CG&E filed an Electric
Reliability and Rate Stabilization Plan at the request of the Commission
in order to further the transition to a competitive market:

WHEREAS, the power sales agreements by the Cinergy Operating
Companies for ultimate sale to The Kroger Co. provided for firm power,
and to permit Kroger to be lairly charged for reserve margin and other
costs associated with the provision of competitive retail clectric service as
contained in the proposed Electric Reliability and Rate Stabilization Plan,
and for other consideration, this new Agrecment has been entered into.

This Agreement is between Cinergy Retail Sales, LLC {"Cinergy”),
and The Kroger, Co. ("Kroger”), effective this 7:h day of July, 2004. It is
the intent of the Parties to this Agreement to bind Cinergy and Kroger to
the terms and conditions set forth herein. The following Agreement may
not be amended except by the written Agreement of the Parties.

This Agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released to non-Parties only if ordered by a court or administrative
agency of competent jurisdiction. If the issue of this Agreement's
confidentiality comes before a court or administrative agency of
competent jurisdiction the Party before such court or administrative

agency shall immediately notify the other Party. The Parties shall defend

o + 4 =
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the confidentiality of this Agreement. The Partics shall not circulate the

Agreement, or its existence, to any employee, agent, or assignee of the

Party unless such employee, agent, or assignee has a need to know for

the purpose of effectuating the Agreement,

The Parties, for good consideration, agree to the following terms

and conditicns:

1.

Effective January 1, 2005, and ending December 31, 2005,
Kroger shall continue to purchase competitive retail electric
service from New Energy, its non-Cinergy affiliated competitive
retail electric service provider, under both the Grocery Store

Sale and the State Street Sale. During 2005, Kroger shall pay

manthly the annually adjusted portion of the provider of last
resort charge approved by the Public Utilities Commission of
Ohio’s in Case No. 03-93-EL-ATA and Cinergy or any affiliate
thereof shall reimburse Kroger quarterly for half of the amount

actually paid. Kroger shall comply with all other requirements

of the Public Utilities Commission of Ohio’s order in Case No.
03-93-EL-ATA. Cinergy or any affiliate thereof may set off
reveniues collected for the annually adjusted camponent of the
Provider of Last Resort Charges paid, against any outstanding
balance owed to any Cinergy company

Beginning January 1, 2006, through December 31, 2007,
Cinergy or any affiliate thereol shall continue to be the
wholesale power supplier to Kroger's retail electric service
provider by exercising Extension 1 and Extension 2 under the
Grocery Store Sale. [t is anticipated that New Energy will
continue to be Kroger’s retail electric service provider during
2006-2007; however, if New Energy elects not to provide such
service then Kroger may choose a different retail electric service
provider, including a Cinergy affiliate, and wholesale firm power
will be provided by Cinergy at the same price, terms and
conditions as set forth in Extension 1 and Extension 2. If a
Cinergy affiliate is chosen as Kroger's CRES, then the Cinergy
CRES will provide generation at retail at the prices set forth in
Extension 1 and Extension 2, plus rensmission costs. Kroger
shall pay to The Cincinnati Gas & Electric Company the
annually adjusted component of Provider of Last Resort Charge,
(but not the Rate Stabilization Charge component of the FOLR),
and the Regulatory Transition Charge approved by the Public
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Utilities Commission of Ohio in Case No. 99-1658-EL-ETP.
Cinergy or any affiliate thereof shall reimburse Kroger quarterly
for half of the annually adjusted component of the Provider of
Last Resort Charge actually paid to The Cincinnati Gas &
Electric Company. Cinergy or any affiliate thercof may set off
revenues collected for the annually adjusted component of the
Provider of Last Resort Charges paid, against any outstanding
balance owed to any Cinergy company. With respect to the
State Street Plant the following is agreed upon for the period
January 1, 2006 through December 31, 2007: No later than 60
days after an order is issued in Case No. 03-93-EL-ATA or
December 31, 2004 [whichever comes first) the State Street
Plant must elect: a) to take service under the same terms and
conditions as the grocery stores described above; or b) to take
service under the terms of the Rate Stabilization Plan approved
by the Commission in Case No. 03-93-EL-ATA, except that one
half of the annually adjusted component of the Provider of Last
Resort Charge will be reimbursed monthly.

Effective January 1, 2008, Kroger may purchase for both its
grocery stores and State Street Plant competitive retail electric
service from any competitive retail electric service provider,
including Cinergy, at the market rate quoted by such providers.
Kroger shall provide Cinergy a right of first refusal to provide
competitive retail electric service at the market rate offered by
the competitive retail electric service provider selected by Kroger
who has provided Kroger with a bonec fide and verifiable service

 offer. Kroger shall pay to The Cincinnati Gas & Electric

Company the annually adjusted component of the Provider of
Last Resort Charge (but not the Rate Stabilization Charge
component of the POLR), and the Regulatory Transition Charge
approved by the Public Utilities Commission of Ghio in Case No.
99-1658-EL-ETP. For calendar year 2008, Cinergy or any
affiliate thereof shall reimburse Kroger quarterly for half of the
annually adjusted component of the Provider of Last Resort
Charge actually paid to The Cincinnati Gas & Electric
Company. Cinergy or any afikate thercof may set off revenues
collected for the annually adjusted component of the Provider of
Last Resort Charges paid, against any outstanding balance
owed to any Cinergy company.

The Cinergy Operating Companies shall exercise their Extension
1 and Extension 2 options under the December 14, 2000
Confirmation Letter Agreement ta sell generation supply to New
Energy Inc: in 2006 and 2007 for resale to Kroger.
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If, prior to December 31, 2008, Kroger adds additional Joad or
accounts in The Cincinnati Gas & Electric Company’s certified
territory which exceeds Kroger's combined (all accounts)
maximum demand as of January 1, 2005, such new load or
accounts may receive the options and benefits accruing from
participation in this Agreement to the extent that such new load
or accournts cumulatively represents new peak load of three (3)
MW or less; any accounts representing new loand beyond the
foregoing limit are not included under this Agreement.

Kroger shall pay The Cincinnati Gas & Electric Company's
transmission and distribution rates as approved by the Public
Utilities Commission of Ohio.

Cinergy or any affiliate thereof will comply with all regulatory
requirements necessary to create an affiliated competitive retail
electric service provider to offer competitive retail electric service
to Kroger as contemplated by this Agreement.

Kroger shall support the May 19, 2004 Stipulaﬁan and
Recormmendation by The Cincinnati Gas & Electric Company
and Kroger in case no. 03-93-EL-ATA.

For the grocery stores and related facilities, this Agreement
constilutes Kroger's contract with a creditworthy CRES to
provide firmn generation service for its full eapacity, energy and
transmission requirements through December 31, 2008 and
satisfies the requirements of the Stipulation and
Recomrmendation in Case No. 03-93-EL-ATA that the first 25%
of eligible load by consumer rate class to switch to a CRES shall
not pay the Rate Stabilization Charge. For the State Street
Plant, this Agreement also constitutes Kroger's contract with a
creditworthy CRES to provide firm generation service for its full
capacity, energy and transamission requirements through
December 31, 2008 thus making the Rate Stabilization charge
by-passable; provided that the State Street Plant elects to take
service under the same terms and conditions as the grocery
stores as set forth in Paragraph 2.

Nothing in this Agreement modifies or limits any settlement
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

If an order in Case No. 03-93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineffective any
provision of this Agreement to the economic detriment of

a et
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Kroger, then Cinergy will provide the same economic value to
Kroger through some other mutually acceptable process.

This Agreement terminates after December 3], 2008, or as follows:

A.  The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
_ATA, and ongoing fuel cost recovery cases, fails tc approve as
part of the capped Provider of Last Resort Charge, a fuel cost
recovery mechanism such that fuel costs equal the average
embedded fuel casts for all consumers in The Cincinnati Gas &
Electric Company service territory served by any Cinergy
company.

B.  The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA or a related case necessary to carry out the terms and
conditions of this Agreement, issues an order unacceptabie to
Cinergy.

C. A cowrt or administrative agency of competent jurisdiction
issues and order depriving the Parties of the benefits of this
Agreement or otherwise voiding this Agreement.

Before termination of the Agreement as provided by paragraph A and

B above, the Parties agree to use best efforts to fulfill the intent of this
Agreement, by negotiating amendments to the Agreement that provide
the Parties with substantially the same economic benefit for substantially
the same consideration as were contained in the original Agreement.

All notices, demands, and statements to be given hereunder shall be

given in writing to the Parties at the addresses appearing herein below
and will be effective upon actual reccipt:

Ta Customers:

The Kroger Co.

Denis George

1014 Vine Street

Cincinnati, Ohio 45202-1100

B 2 gt N
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To Cinergy:

Cinergy

James B. Gainer

139 East Fourth Street

Cincinnati, OH 45202
or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and Kroger shall defend, indemnify, and hold harmless the
non-breaching Party from any and all claims by third Parties regarding
the enforcement or breach of this Agreement, arising from or in
connection with the performance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigning Party.

This Agreement shall be governed by and construed in accordance

with the laws of the State of Ohia.

Entered into on this 71 day of July:

On behalf of Cinergy On Behalf of The Krager Co.
Paul A. Colbert, Senior Counsel Michael L. Kurtz, Counsel
The Cincinnati Gas & Electric Company Boehm, Kurtz, & Lowry

155 East Broad Street 36 East Seventh Street
Columbus, Ohio 43215 Suite 1210

Cincinnati, Ohio 45202
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Agreement

WHEREAS, on Deccmbér 14, 2000, a Confirmation Letter
Agreement for a transaction under the Cincrgy Operating Companies
markectl-based power sales tarifl was entered into between New Energy,
Inc. and the Cinergy Operating Companijes to supply firm energy to fulfill
the retail power requirements of certain of the grocery stores, offices and
related facilities of The Kroger Co. located in the service territory of The
Cincinnati Gas & Electric Company {Grocery Store Sale);

WHEREAS, on December 14, 2000, a Performance Assurance
Agreement was entered into between The Kroger Co., New Energy Inc.
and Cinergy Services, Inc. whereby certain performance assurances were
provided by The Kroger Co. and New Energy to Cinergy Seirvices, Inc;

WHEREAS, on July 31, 2001, a Confirmation Letler Agreement for
a transaction under the Cinergy Operating Companies market-based
power sales tarifl was entered into between AES New Energy and the
Cinergy Onperating Companies to supply firm energy to fulfill the retail
power requirements of the Kroger Co. State Street Plant (State Strect
Sale);

WHEREAS, the Performance Assurance Agreement was amended
cifective July 31, 2001;

WHEREAS, the competitive retai] electric market in Ohio has not

developed as envisioned when the Electric Transition Plan of The

DEPOSITION
EXHIBIT e
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Cincinnati Gas & Electric Company (“CG&E") in Case No. 99-1658-EL-
ETP was approved by the PUCO;

WHEREAS, on January 26, 2004, CG&E filed an Electric
Reliability and Rate Stabilization Plan at the request of the Commission
in order to further the transition to a competitive market;

WHEREAS, the power sales agreements by the Cinergy Operating
Companies for ultimate sale to The Kroger Co. provided for firm power,
and to permit Kroger to be lairly charged for reserve margin and other
costs associated with the provisibn of competitive retail electric service as
contained in the proposed Electric Reliability and Rate Stabilization Plan,
and {or other consideration, this new Agreement has beén entered into.

This Agreement is between Cinergy Retail Sales, LLC (“Cinergy”),
and The Kroger, Co. {(*Kroger”), effective this 22nd day of November,
2004. This Agreement replaces and supersedes the terms and conditions
of the Agreement dated July 7, 2004, between Kroger and Cinergy
(Parties). It 1s the intent of the Parties to this Agreement to bind Cinergy
and Kroger to the terms and conditions set forth herein. The {ollowing
Agreement may not be amended except by the writtén Agreement of the
Parties.

This Agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released to non-Partics only if ordered by a court or administrative

agency of competent jurisdiction. If the issue of this Agreement’s
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confidentiality comes before a court or administrative agency of

competent jurisdiction the Party before such court or administrative

agency shall immediately notify the other Party. The Parties shall defend

the confidentiality of this Agreement. Thc Parties shall not circulate the

Agreement, or its existence, to any empioyee, agent, or assignee of the

Party unless such employec, agent, or assignee has a need to know for

the purpose of effectuating the Agreement.

The Parties, for good consideration, agree to the following terms

and conditions:

1.

Effective January 1, 2005, and ending December 31, 2005,
Kroger shall continue to purchase competitive retail electric
service from New Energy, its non-Cincrgy affiliated competitive
retail electric service provider, under both the Grocery Store
Sale and the State Street Sale. During 2005, Kroger shall pay
monthly to CG&E all applicable components of the Provider Of
Last Resort (POLR) charge and to Cinergy half of the emission.
allowance component of the fuel component of the price to
compare approved by the PUCO in Case No. 03-93-EL-ATA; and
Cinergy or any afliliate thereof shall reimburse Kroger quarterly
for half of the amount actually paid of the POLR charge, except
the Rate Stabilization Charge (RSC) and the Infrastructure
Maintenance Fund (IMF) charge which shall be paid in full by
Kroger (subject to Paragraph 4). Kroger shall comply with all
other requirements of the PUCO’s order in Case No. 03-93 EL-
ATA. Cinergy or any alffiliate thereol may set olf revenues
collected for the POLR Charges or emission allowance
component of the price to compare, against any outstanding

balance owed to any Cinergy company

Beginning January 1, 2006, through December 31, 2007,
Cinergy or any afliliate thereof shall continue to be the
wholesale power supplier to Kroger's retail electric service
provider by cxercising Extension 1 and Extension 2 under the
Grocery Store Sale, including the wholesale price of generation
contained therein. It is anticipated that New Energy. will
continue to be Kroger’s retail electnc service provider during
2006-2007; however, if New Energy elects not to provide such
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service then Kroger may choose a different retail electric service
provider, including a Cinergy affiliate, and wholesale firm power
will be provided by Cinergy at the same price, terms and
conditions as set forth in Extension 1 and Extension 2. Kroger
shall pay to CG&E all applicable components of the POLR
charge, the Regulatory Transition Charge (RTC) approved by the
PUCO in Case No. 99-1658-EL-ETP, and shall pay to Cinergy or
the applicable Cinergy affiliated competitive retail electric
scrvice provider half of the emission allowance component of
‘the fuel component of the price to compare: Cinergy or any
affiliate shall reimburse Kroger quarterly for half of the amount
actually paid of the POLR charpe, except the RSC and IMF
charge which shall be paid in full by Kroger (subject to
Paragraph 4). Cinergy or any affiliate therecof may set off
revenues collected for the POLR Charges and emission
allowance component of the fuel component of the price to
compare, against any outstanding balance owed to any Cinergy
company. With respect to the State Street Plant Kroger shall
take service under the same terms, conditions and price as the
grocery stores described above.

Effective January 1, 2008, Kroger may purchase for both its
grocery stores and State Street Plant competlitive retail electric
service from any competitive retail electric service provider,
including Cinergy, at the market rate quoted by such providers.
Kroger shall provide Cinergy a right of first refusal to provide
competitive retail electric service at the market rate offered by
the competitive retail electric service provider selected by Kroger
who has provided Kroger with a bone fide and verifiable service
offer. Kroger shall pay to CG&E all of the applicable POLR
charges, and the RTC! approved by the PUCO in Case No. 99-
1658-EL-ETP, and shall pay to Cinergy or the applicable
Cinergy affiliated competitive retail electric service provider hall
of the emission allowance component of the fuel component of
the price to compare:.’ For calendar year 2008, Cinergy or any
affiliate thereof shall reimburse Kroger quarterly for half of the
POLR charge actually paid to CG&E, except the RSC and IMF
charger which shall be paid in full by Kroger (subject to

Paragraph 4). Cinergy or any affiliate thereof may set off

revenues collected for the POLR Charges, and one-halfl of the

emission allowance componenl of the fuel component of the
price to compare, against any outstanding balance owed to any

Cinergy company.
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To the extent that Kroger actually pays the IMF, Cinergy shall
reimburse Kroger quarterly for IMF payments in excess of 4% of

little g.

CG&E's POLR charge is expected to consist of these
components: 1) RSC; 2) AAC; 3) IMF; and 4) System Reliability
Tracker (SRT).

The Cinergy Operating Companies shall exercise their Extension
1 and Extension 2 options under the December 14, 2000
Confirmation Letter Agreement to sell generation supply to New
Energy Inc. in 2006 and 2007 for resale to Kroger under the
Grocery Store Sale and State Street sale at the wholesale
generation price set forth therein.

If, prior to December 31, 2008, Kroger adds additional load or
accounts in The Cincinnati Gas & Electric Company’s certified
territory which exceeds Kroger’s combined (all accounts)
maximum demand as of January 1, 2005, such new load or
accounts may receive the options and benefits accruing from
participation in this Agreement to the extent that such new load
or accounts cumulatively represents new peak load of three (3).
MW or less; ‘any accounts representing new load beyond the
foregoing limit are not included under this Agreement.

This agreement has no application to CG&E’s transmission and
distribution rates as approved by the PUCO. Kroger shall pay
the applicable transmission and distiibution rates of CG&E as
approved by the Commission, and/or if applicable, shall pay ta
Cinergy Retail Sales the applicable transmission charges equal
to the transmission charges approved by the PUCO for CG&E.

Cinergy or any affiliate thereof will comply with all regulatory
requirements necessary to create an affiliated Competitive Retail
Electric Service (CRES} provider to offer competitive retail
electric service Lo Kroger as contemplated by this Agreement.

Kroger shall support an Application for Rehearing filed by
CG&E seeking reinstatement without modification of the
Stipulation signed by CG&E and Kroger or approval by the
Commission without modification of CG&E’s Alternative
Proposal submitted in its application for rehearing, in Case No.

03-93-EL-ATA, and any related litigation.

This Agreement constitutes Kroger's contract with a
creditworthy CRES ta provide firm generation service for its full
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capacity, energy and transmission requirements from January
I, 2005 through December 31, 2008 and satisfies the
requirements of Case No. 03-93-EL-ATA that the first 50% of
eligible load by consumer rate class to switch to a CRES shall
not pay the Rate Stabilization Charge (RSC} and shall not pay
the Annually Adjusted Component (AAC) of the POLR.
Therefore, it is not expected that Kroger will pay either the RSC
or AAC.

12. Nothing in this Agreement maodifies or limits any seltlement
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

13. If an order in Case No. 03-93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineflective any
provision of this Agreement to the economic detriment of
Kroger, then Cinergy will provide the same economic value to
Kroger through some other mutually acceptable process.

This Agreement terminates after December 31, 2008, or as follows:

A. The Public Utilities Cornmission of Ohio, in Case No. 03-93-EL-
ATA, and ongoing fuel cost recovery cases, [ails to approve as
part of the capped Provider of Last Resort Charge, a fuel cost
recovery mechanism such that fuel costs equal the average
embedded (uel costs f{or all caonsumers in The Cincinnati Gas &
Electric Company service territory served by any Cinergy
company.

B. The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy
such that it restores without substantial modification the

! original Stipulation signed by the Parties or adepts without

substantial modification CG&E's Alternative Proposal made in

its application for rehearing.

C. A court or administrative agency of competent jurisdiction
issues and order depriving the Parties of the benefits of this
Agreement or otherwise voiding this Agreement.

Before termination of the Agreement as provided by paragraph A and

B above, the Parties agree to use best efforts to fulfill the intent of this

Agreement, by negotiating amendmceils lo the Agreement that provide
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the Parties with substantially the same economic benelit for substantially
the same consideration as were contained in the original Agreement.

All notices, demands, and statements to be given hereunder shall be
given in writing to the Parties at the addresses appearing herein below
and will be elfective upon actual receipt:

To Customners:

The Kroger Co.

Denis George

1014 Vine Street
Cincinnati, Ohio 45202-1100
To Cinergy:

Cinergy

James B. Gainer

132 East Fourth Street
Cincinnati, OH 45202

or such other address as is provided in writing by the recipient from time
to time. Payments shall be made in a conﬁmercially practicable manner
such as by check, ACH or wire transfer to the account designated by the
payee [rom time to time.

Cinergy and Kroger shall defend, indemnify, and hold harmless the
non-breaching Party from any and all claims by third Parties regarding
the enforcement or breach of this Agreement, arising from or in
connection with the performance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may
not be assipned without the written consent of the non-assigning Party.

This Agreement shall be governed by and construed in accordance
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with the laws of the State of Ohio.
Entered into on this 22nd day of November:

On behalf of Cinergy On Behalf of Kroger

I (A D g T AT

Paul A. Colbert, Senior Counsel Michael Kurtz, Counsel

The Cincinnati Gas & Electric Company Boehm, Kurtz, & Lowry

155 East Broad Street 36 East Seventh Street
Columbus, Ohia 43215 Suite 2110

Cincinnati, Ohto 45202

7*MNA I o] A 0% e oaam
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Agreement

WHEREAS, on December 14, 2000, a Confirmation 'Lettér
Agreement for a transaction under the Cinergy Operating Companies
market-based power sales tarill was entered into between New Energy,
Inc. and the Cinergy Operating Companies to supply firm energy to fullill
the retail power requirements of certain of the grocery stores, offices and
related facilities of The Kroger Co. located in the service territory of The
Cincinnati Gas & Electric Company (Grocery Store Sale);

WHEREAS, on December 14, 2000, a Performance Assurance
Agreement was entered into between The Kroger Co., New Energy Inc.
and Cinergy Services, Inc. whereby certain performance assurances were
provided by The Kroger Co. and New Energy to Cinergy Services, Inc.;

WHEREAS, on July 31, 2001, a Confirmation Lettcr Agreement for
a transaction under the Cinergy Operating Companies market-based
power sales tarifl was entered into between AES New Energy and the
Cinergy Operating Companies to supply firm energy to [ulfill the retail
power requirements of the Kroger Co. State Street Plant (State Street
Sale);

WHEREAS, the Performance Assurance Agreement was amended
effective July 31, 2001;

WHEREAS, the competitive retail electric market in Ohio has not

developed as envisioned when the Electric Transition Plan of The

DEPOSITION
EXHIB!T
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Cincinnati Gas & Electric Company {(“CG&E”) in Case No. 99-1658-EL-
ETP was approved by the Public Utilities Commission of Ohio (“PUCO");

WHEREAS, on January 26, 2004, CG&E filed an Electric
Reliability and Rate Stabilization Plan at the request of the Commission
in order to further the transition to a competitive market;

WHEREAS, the power sales agreements by the Cinergy Operating
Companies for ultimate sale to The Kroger Co. provided for firm power,
and to permit Kroger to be fairly charged for reserve margin and other
costs associated with the provision of competitive retail electric service as
contained in the proposed Electric Reliability and Rate Stabilization Plan,
and for other consideration, this new Agreement has been entered into.

This Agreement is between Cinergy Retail Sales, LLC (“Cinergy”},
and The Kroger, Co. (“Kroger”}, effective thisL day of November, 2005.
This Agreement replaces and supersedes the terms and conditions of the
Agreement dated November 22, 2004, between Kroger and Cinergy
(Parties). It is the intent of the Parties to this Agreement to bind Cinergy
and Kroger to the terms and conditions set forth herein. The following
Agreement may not be amended except by the written Agreement of the
Parties.

This Agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released to non-Parties only if ordered by a court or administrative

agency of competent jurisdiction. [If the issue of this Agreement's
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confidentiality comes before a court or administrative agency of

competent jurisdiction the Party before such court or administrative

agency shall immediately notify the other Party. The Parties shall defend

the confidentiality of this Agreement. The Parties shall not circulate the

Agreement, or its existence, to any employee, agent, or assignee of the

Party unless such employee, agent, or assignee has a need to know for

the purpose of elffectuating the Agreement.

The Parties, for good consideration, agree to the following terms

and conditions:

Effective January 1, 2005, and ending December 31, 2005,
Kroger shall continue to purchase competitive retail electric
service from New Energy, its non-Cinergy affiliated competitive
retail electric service provider, under both the Grocery Store
Sale and the State Street Sale. During 2005, Kroger shall pay
monthly to CG&E all applicable components of the provider of
last resort (POLR] charge and to Cinergy half of the emission
allowance component of the fuel component of the price to
compare approved by the PUCO in Case No. 03-93-EL-ATA and
Cinergy or any affiliate thereof shall reimburse Kroger quarterly
for half of the amount actually paid of the POLR Charge except
the rate stabilization charge (RSC) and the infrastructure
maintenance fund (IMF) charge which shall be paid in full by
Kroger. Kroger shall comply with all other requirements of the
PUCO’s order in Case No. 03-93-EL-ATA. Cinergy or any
affiliate thereof may set off revenues collected for the POLR.
Charges or emission allowance component of the price to
compare, against any outstanding balance owed to any Cinergy

company

Beginning January 1, 2006, through December 31, 2007,
Cinergy or any affiliate thereof shall continue to be the
wholesale power supplier to Kroger's retail clectric service
provider by exercising Extension 1 and Extension 2 under the
Grocery Store Sale, including the wholesale price of generation
contained therein. New Energy. will continue to be Kroger's
retail electric service provider during 2006-2007; pursuant to
the existing wholesale power supply agreements with Cinergy
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under the terms and conditions as set forth in Extension | and
Extension 2 of the Grocery Store Sale. Kroger shall pay to
CG&E all of the applicable POLR Charge, the Reguiatory
Transition Charge (RTC) approved by the PUCO in Case No. 99-
1658-EL-ETP Cinergy or any affiliate shall reimburse Kroger
quarterly for half of the amount actually paid of the POLR
Charge, except the RSC and IMF Charge which shall be paid in
full by Kroger. Cinergy or any afliliate thereof may set off
revenues collected for the POLR Charges, against any
outstanding balance owed to any Cinergy company. With
respect to the State Street Plant Kroger shall take service under
the same terms, conditions and price as the grocery stores
described above.

Effective January 1, 2008, Kroger may purchase for both its
grocery stores and State Street Plant competitive retail electric
service from any competitive retail electric service provider,
inchuding Cinergy, at the market rate quoted by such providers.
Kroger shall provide Cinergy a right of first refusal to provide
competitive retail electric service at the market rate offered by
the competitive retail electric service provider selected by Kroger
who has provided Kroger with a bone fide and verifiable service
offer. Kroger shall pay to CG&E all of the applicable POLR
Charge, and the RTC-approved by the PUCO in Case No. 99-
1658-EL-ETP. For calendar year 2008, Cinergy or any affiliate
thercof shall reimburse Kroger quarterly for half of the POLR
Chargeractually paid to CG&E, except the RSC and IMF Charge
which shall be paid in full by Kroger. Cinergy or any affiliate
thereof may set off revenues collected for the POLR Charges, .
against any outstanding balance owed to any Cinergy company.

The Cinergy Operating Companies shall exercise their Extension
{ and Extension 2 options under the December 14, 2000
Confirmation Letter Agreement to sell generation supply to New .
Energy Inc. in 2006 and 2007 for resale to Kroger under the
Gracery Store Sale and State Street Sale: at the wholesale
generation price set forth therein.

I{, prior to December 31, 2008, Kroger adds additional load or
accounts in CG&E’s certified territory which exceeds Kroger’s
combined (all accounts} maximum demand as of January 1,
2003, such new load or accounts may receive the aptions and
bencfits accruing from participation in this Agreement to the
extent that such new load or accounts cumulatively represents
new peak lnad of three (3} MW or less; any accounts
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representing new load beyond the foregoing limit are not
included under this Agreement.

6. This Agreement has no application to CG&E’s transmission and
distribution rates as approved by the PUCO. Kroger shall pay
the applicable transmission and distribution rates of CG&E as
approved by the Commission, and/or if applicable, shall pay to
Cinergy Retail Sales the applicable transmission charges equal
to the transmission charges approved by the PUCO for
Cincinnati Gas & Electric Company.

7. Cinergy or any affiliate thereof will comply with all regulatory
requirements necessary to create an affiliated competitive retail
electric service (CRES) provider to offer competitive retail
electric service to Kroger as contemplated by this Agreement.

8. Kroger shall support approval of CG&E’s application or any
stipulation to which CG&E is a party in CG&E’s pending
clectric distribution rate case PUCO Case No. 05-59-EL-AIR and
its two pending cases with the PUCO surrounding the proposed -
Cinergy/Duke merger, Case No. 05-732-EL-MER and Case No.
05-733-EL-AAM. :

9. This Agreement constitutes Kroger’s contract with a
creditworthy CRES to provide {irm generation service for its full
capacity, energy and transmission requirements from January
1, 2005 through December 31, 2008 and satisfies the
requirements of Case No. 03-93-EL-ATA that the first 50% of
eligible load by consumer rate class to switch to a CRES shall
not pay the RSC and shall not pay the Annually Adjusted
Component {AAC) of the POLR. Therelore, it is not expected
that Kroger will pay either the RSC or AAC.

10. Nothing in this Agreement modifies or limits any settlement
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

11, If orders in CG& E’s pending electric distribution rate case
PUCO Case No. 05-59-EL-AIR and its two pending cases with
the PUCO surrounding the proposed Cinergy/Duke merger,
Case No. 05-732-EL-MER and Case No. 05-733-EL-AAM are
issued which are acceptable to CG&E but which render invalid
or ineffective any provision of this Agreement to the economic
detriment of Kroger, then Cinergy will provide the same
economic value to Kroger through some other mutually
acceptable process.

ITRI IR BRI ] -
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This Agreement terminates after December 31, 2008, or as follows:

A, The PUCQ, in Case No. 05-732-EL-MER and Case No. 05-733-
EL-AAM, fails to issue entries acceptable to Cinergy approving
the Cinergy/Duke Merger; or

B. A court or administrative agency of competent jurisdiction
issues an order depriving the Parties of the benefits of this
Agreement or the original November 22, 2004 Agreement
otherwise voiding this Agreement,

Before termination of this Agreement as provided by paragraph A and

B above, the Parties agree to use best efforts to fulfill the intent of this
Agreement by negotiating amendments to this Agreement that going
forward will provide the Pa;'tics with substantially the same economic
benefit for substantially the same consideration as were contained in the
original November 22, 2004 Agreement, and Kroger will also pay Cinergy
an amount equivalent to the emission allowance costs that it would h_avc
paid to Cinergy in 2006 under the original November 22, 2004
Agreement. Under no circumstances will the terms and conditions of the
existing wholesale power supply agreements between Cinergy and New
Energy under Extension 1 and Extension 2 of the Grocery Store Sale be
affected by the termination of this Agreement.

All notices, demands, and statements to be given hereunder shall be

given in writing to the Parties at the addresses appeanng herein below

and will be effective upon actual receipt:

1:01
WLy
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Denis George

1014 Vine Street

Cincinnati, Ohio 45202-1100

To Cinergy:

Cinergy

James B. Gainer

139 East Fourth Street

Cincinnati, OH 45202
or such other address as is provided in writing by the recipient [rom time
to time. Payments shall be made in a commercially practicable manner
such as by check, ACH or wire transfer to the account designated by the
payee from time to time.

Cinergy and Kroger shall defend, indemnify, and hold harmless the
non-breaching Party from any and all claims by third Parties regarding
the enforcement or breach of this Agreement, arising from or in
connection with the performance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigning Party.

This Agreement shall be governed by and construed in accordance

with the laws of the State of Ohio.

AP RN - a a e o
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.

day of November, 2005:

)/ On Behalf of Kroger
Michael Kurtz, Counsel §

Boehm, Kurtz, & Lowry
36 East Seventh Street

Suite 1510
Cincinnati, Ohio 45202
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AMENDMENT TO
CITY OF CINCINNATI GREATER CINCINNATI WATER WORKS
and
THE CINCINNATI GAS & ELECTRIC COMPANY
ELECTRICITY AGREEMENT

The Parties to that certain Electricity Agreement effective Febrvary 5, 2004 (the
"Agresment”) by and between The Cincinnati Gas & Electric Company, an Ohio corperation
with offices at 139 East Fourth Street, Cincinnati, Ohio 45202 (*CG&E™), and the City of
Cincirmati, a municipality within the county of Hamilton and the State of Ohio, with offices
localed at 801 Plum Street, Cincinnati, Ohio 45202 (the “City™) on behalf of the Greater
Cincinnati Water Works, a department of the City located at 4747 Spring Grove Avenue
Cincinnati, Ohio 45232 (“GCWW™), do hereby amend the Agreement by executing this
Amendment to the City of Cincinnati Greater Cincinnati Water Works and The Cincinnati Gas &
Electric Company Elcclricity Agreement (this “Amendment”™) as follows:

Exhibit | to the Agreement is hereby deleted and amended in its entirety to provide as set
forth in the amended Exhibit | appended to this Amendment.

All other provisions of the Agreement shall remain in full force and effect, except that the
revised Exhibit | attached to this Amendment shall replace the prior Exhibit 1 in its entirety.

IN WITNESS WHEREOQF, the Parties have caused this Amendment to the Agreement to
be executed by their authorized officers.

THE CITY OF CINCINNATI
On behalf of

Date:  July 1, 2004

THE CINCINNATI GAS & ELECTRIC COMPANY

Byza%-, C’?:—;Z—
Name: gy, Ficke
m

Title:
Date: June 14, 2004

101725%3
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Anachment to
Amendment to the Electricity Agreement

EXHIBIT 1
AGGREGATE GENERATION RATE DEFINITION AND FORMULA

Definition: For al] purposes of the Agreement the temm “aggregate generation rate” shall mean

the avoidable generation charge available to shopping customers, as specified in CG&E tarniffs,
as such tariffs may be amended and approved from time 10 time by the PUCO,

Formula: The most recent consecutive twelve manth period cost of generation from CG&E will
be determined as follows:

(1) The most recent twelve months of billed generation charges (including Rider RGR as
applicable) for all accounts associated with the applicable customer (i.e., all City of
Cincinnati accounts, MSD accounts, or GCWW accounts) will be summed individually
for cach customer.

(2) The most recent twelve months of billed kWh usage for all accounts associated with the
applicable customer will be summed individually for each customer.

(3) The total MWh consumption is calculated as the 1ota] kWh usage divided by 1,000.

(4) The Aggregate Applicable Generation Rate per MWh for each customer will be
caiculated by dividing the total of all billed generation charges for the applicable
customer (determined in (1) above) by the total MWh caonsumption for the applicable
customer (determined in (3) above). -

Notes:

» The City of Cincinnati, the Metropolitan Sewer Districl (MSD), and the Greater Cincinnati
Water Works (GCWW) are currently served under the following CG&E electric retail rates:
Secondary Distribution Voltage (DS), Residential Service (RS), Optional Rate for Electric
Space Heating (EH), Street Lighting (SL), Secondary Distribution Service - Small (DM),
Primary Distribution Voltage (DPY), and Transmission Voltage (TS).

» The generation charges contained in the tariff sheets listed above may contain stepped rates,
demand charges, and summer-winter differentials. Therefore, the average generation “rate”
for a given account will likely vary by month, usage profile (i.e., load factor), and ratc sheet.

s Billed kWh usage may differ from metered KWh usage because of transformer loss
adjustments gpecified in the applicable 1ariff sheet. Billed KWh usage will be used in the
above calculation.

» Rider RGR (5% discount on generation rates applicable to residential customers served under
Rate RS, ORH, and TD) credits will be included in item (1) totals to the exient that they
appear on an account’s bills.

Please reier to Attachment 1, appended to the original Exhibit | effeclive February 5, 2004, as
the example.
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AMENDMENT TO
CITY OF CINCINNATI
aod
THE CINCINNATI GAS & ELECTRIC COMPANY
ELECTRICITY AGREEMENT
for
CITY FACILITIES

The Parties to that cenain Electricity Agreement effective February 5, 2004 (the
“Agteement”) by and between The Cincinnati Gas & Electric Company, an Ohio corporation
with offices at 139 East Fourth Street, Cincinnati, Qhio 45202 (“"CG&E™), and ™), and the City of
Cincinnati, 2 municipality within the county of Hamilton and the State of Qhio, with offices
located at 801 Plum Street, Cincinnati, Ohio 45202 (the “City”") do hereby amend the Agreement
by executing this Amendment 1o the City of Cincinnati and The Cincinnati Gas & Electric
Company Electricity A greement (this “Amendment™) as follows:

Exhibit | o the Agrecment is hereby deleted and amended in its entivety to provide as set
forth in the amended Exhibit 1 appended to this Amendmemni.

Al} other provisions of the Agreement shall remain in full force and effect, except that the
revised Exhibit 1 attached 1o this Amendment shall replace the prior Exhibit 1 in its entirety.

IN WITNESS WHEREQF, the Parties have caused this Amendment to the Agreement ta
be executed by their authorized officers.

THE CITY OF CINCINNATY

THE CINCINNATI GAS & ELECTRIC COMPANY

o S CXM

Name: ?Qleuér‘& . Ficke

Title: \—'Efres ident, CG&E
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Attachment to
Amendment to the Electricity Agreement

EXHIBIT |
AGGREGATE GENERATION RATE DEFINITION AND FORMULA

Defipition: For all purposes of the Agreement the term “aggregate generation tate”™ shall mean

the avoidable generation charge available lo shopping customers, as specified in CG&E tariffs,
as such tariffs may be amended and approved from time to time by the PUCO.

Fermula: The most recent consecutive twelve month period cost of generation from CG&E will

be determined as follows:

(1) The most recent twelve months of billed generation charges (including Rider RGR as
applicable) for all accounts associated with the applicable customer (i.€., all City of
Cincinnati accounts, MSD accounts, or GCWW accounts) will be summed individually
for each customer.

{2) The most recent twelve months of billed kWh usage for all accounts associated with the
applicable customer will be summed individuzlly for each customer.

(3) The total MWh consumption is calculated as the total kWh usage divided by 1,000.

{4) The Appregate Applicable Generation Rate per MWh for each customer will be
calculated by dividing the iotal of all billed generation charges for the applicable
customer (determined in (1) above) by the total MWh consumption for the applicable
customer (determined in (3) above),

Nates:

¢ The City of Cincinnati, the Metropolitan Sewer District (MSD), and the Greater Cincinnati
Water Works (GCWW) are currently served under the following CG&E electric retail rates:
Secondary Distribution Voltage (DS), Residential Service (RS), Optional Rate for Electric
Space Heating (EH), Strect Lighting (SL), Se¢condary Distribution Service - Small (DM),
Primary Distribution Voltage (DP), and Transmission Voltage (TS).

» The generation charges contained in the tariff sheets listed above may contain stepped rates,
demand charges, and summer-winter differentials. Therefore, the average generation “rate”
for a given account will likely vary by month, usage profile (i.e., load factor), and rate sheet.

e Billed kXWh usage may differ from metered kXWh usage because of transformer Joss
adjustments specified in the applicable tariff sheet, Billed KWh usage will be used in the
above calculation.

¢ Rider RGR (5% discount on generation rates applicable to residential customers served under
Rate RS, ORH, and TD) credits will be included in item (1) totals to the extent that they
appear on an account's bills.

Please refer 10 Attachment 1, appended to the original Exhibit 1 effective February 3, 2004, as
the example.
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CITY OF CINCINNAT] GREATER CINCINNATI WATER WORKS 3
aod . E|

THE CINCINNATI GAS & ELECTRIC COMPANY 3
ELECTRICITY AGREEMENT 2

i ]

This Electricity Agreement (" Agreement”) is entered into this <™ day of February,
2004 (the “Effective Date™), by and between The Cincinnati Gas & Electric Campany, an Ghio
corporation with offices at 139 East Fourth Street, Cincinnaty, Ohio 45202 (“CG&E"), and the
City of Cincinnati, a municipality within the county of Hamilton and the State of Ohio, with
offices located at 801 Plum Strect, Cincinnati, Ohio 45202 (the “City”} on behalf of the Grealer
Cincinnati Water Works, a department of the City located at 4747 Spring Grove Avenue
Cincinnati, Ohio 45232 (“GCWW™). CG&E and the City may each be referred to individually
as a “Party” or collectively as *Parties.”™

WHEREAS, CG&E is a public utikity company headquartered in Cincinnati, Ohio; and
WHEREAS, CG&E desires 1o provide electricity to the GCWW; and

WHEREAS the GCWW desires lo cantinue to purchase electricity from CG&E and to
receive favorable prices when it seeks to purchase centain Related Energy Services (referred to in
Paragraph 2 herein),

NOW, THEREFORE, in consideralion of the premises in this Agreement and for other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
the Parties apree as follows:

L Electricity Service 1o GCWW. GCWW will continue to purchase CG&E’s
lariffed generation and electric distribution services for which it qualifies through December 31,
2010, including, after the Market Development Period, any of the generation and electric
distribution services for which it qualifies authorized by Ohio Revised Code Section 4928.14 and
approved by the Public Uiilities Commission of Ohio (“PUCO™) or any other statute, rule,
regulation or arder of the PUCQO goveming tariffed services.

1.1 The Parties further agree that if during the period ending December 31,
2010, the “aggregate generation rate™ based on the applicable CG&E tariff rates for GCWW
exceeds 542,31 per MWH in any cansecutive twelve maonth peried, or if pursuant to the other
two Electricity Agreements between the Metropolitan Sewer District of Greater Cincinnati and
the City {for City facilities) on the ong hand, and CG&E, on the other hand, the “aggregate
generation rate” set forth in Paragraph 1.1 of either of thase two Electricity Agreements is
exceeded, the City on behalf of GCWW, has the oplion 1o terminate this Agreement, the two
Electricity Agreements and the “Convention Center Naming Rights Agreement” and to make
pavment to Cinergy Corp., CG&E’s parent company, according (o the schedule listed in
Paragraph 21.1 thereof entered into with the City. The formula for the “aggregate generation
rate” is attached as Exhibit 1. This Agreement shall also be terminated if any of the Convention
Center Naming Rights Agreement or the two Electricity Agreements is terminated in accordance
with any of its terms.

1.2 CG&E agrees to keep the City apprised on a semi-annual basis as to the
electricity rates, programe, service options and most cost effective tarilf rate available to the
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GCWW and tv identify available cost savings alternatives to the GCWW. CG&E representatives
will meet from time to time with the City represenlatives to discuss and attempt to resolve any
GCWW reliability and service issues.

2. Related Energy Services. As further consideration for this Agreement, if at any
time through December 31, 2010, GCWW determines that it requires High Voltage

Infrastructure Maintenance Services, CG&E or its affiliae may offer GCWW High Voltage

infrastructure Maintenance Service al a price equal to its actual, usual and customary costs (that
the City and’or GCWW, at the option of either or both, may audit) plus 10%. CG&E's normal
mark-up for High Voltage Infrastructure Maintenance Service ranges between 15% and 207%.

21 For the purposes of this Agreement “High Voltage” is defined as primary
distribution voliage or above. The following infrastructure maintenance services would be
available 1o be provided to high voltage applications:

Major troubleshooting and equipment repairs

Substation power and auxiliary equiptent s¢rvices and repairs:
Power transformers

Voltage regnlalors and load tap changers

Circuit breakers and reclosers

Circuit switches, air break switches and disconnect switches
Instrument and metering transformers

Failure analysis

Analytical testing

24-hour emergency equipment installation

2.2 Intheevent that the City and/ar GCWW elects 1o take the High Voltage
[nfrastructure Maintenance Service, the City and/or GCWW and CG&E will jointly announce
cost savings and other benefits associated with the High Voltage Infrastructure Maintenance
Service to the media, as appropriale.

2.3 Unless otherwise prohibited by law, in exchange for OG&E’s agreement
to offer High Voltage Infrastructure Maintenance Service pursuant to Paragraph 2, the City, on
behalf of GCWW, agrees that, except as provided in Paragraph 1.1 above, it will not switch
generation service to another supplier at any time prior to December 31, 2010.

i Back-up Power. Currently GCWW owns and maintains backup power sources
that are not connegcted o CG&E's system. If the Cily or GCWW desires to install, own and
maintain existing or additional back-up power sources to serve GCWW, nothing in this
Agreement shall preclude GCWW from using its back-up power during power outages or
emergencies, or using the back-up power to reduce peak usage or for other appropriate purposes.

4. Term. The term of this Agreement shall begin on the earliest date the Convention
Center Naming Rights Agreement with the City and Cinergy Corp. becomes effective and shall
end on December 31, 2010 (the “Term™).

5. C Statements. CG&E states that {i) there is not pending or, to its knowledge,
threatened against it any leyal proceedings that could materially adversely affect its ability to
perform under this Agreement; (i) it is duly organized validly existing and in good standing
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under the laws of the jurisdiction of its formation; (iii) the execution, delivery and performance
of this Agreement are within its powers, have been duly anthorized by all necessary action and
do nol violate any of the terms and conditions in its goveming documents, any contracts to which
it is a panty or any law, rule, regulation or order; (iv) this Agreement constitutes a legal, valid and
binding obligation enforceable against it in accardance with its terms, subject to any equitable
defenses, (v) there are no bankrupicy, insolventy, receivership of reorganization or other
arrangement proceedings pending or being contemplated, or to its knowledge threatened against
it {vi) CG&E will not file a petition or otherwise commence or acquiesces in a proceeding under
any bankruptcy, insolvency, reorganization or similar law, or permit any such petition filed or
commenced against it; (vil) CG&E will not otherwise become bankrupt or insolvent; and (viii)
CG&E will not be determined, after final adjudication, by a Federal or state court or regulatory
agency to have engaged in criminal activity (including, without limitation, the violation of any
securities law, rule or regulation), misconduct and/or fraud in conducting its business. CG&E
agrees that each of the forcgoing stalements shall survive the execution of this Agreement and
continue in effect as a material obligation of CG&E during the entire Term of this Agreement.

6. The City Statements. The City states that (i) there is not pending or, to its
knowledge, threatened against it any legal proceedings that could materially adversely affect its
ability 10 perform under this Agreement; {ii) the execution, delivery and performance of this
Agreement are within its powers, have been duly authorized by all necessary actions; (iii) this
Agreement constitutes a legal, valid and binding obligation enforceable against it in accordance
with Its terms, subject to any equitable or sovereign or other immunity defenses; and (iv} there
are no bankruptcy, insolvency, receivership or reorganization or other arrangement proceedings
pending or being contemplated, or 10 its knowledge threatened against it. The City agrees that
each of the foregoing siatements shall survive the execution of this Agrsement and continue in
effect as a matcrial obligation of the City during the entire Term of this Agreement.

7. Breach by City. If prior 10 the end of 2010, the City chooses to become a
municipal aggregator or a municipal utility and if CG&E or a CG&E affiliate is not selecied as
the provider of electric services, then at the option of CG&E or its parent, Cinergy Corp., this
Agreement and the two Electricity Agreements between the City on behalf of the Metropolitan
Sewer District of Greater Cincinnati and the City (for City facilities) on the one hand, and
CG&E, on the ather hand, and the “Convention Center Naming Rights Agreement” entered into
with the City on the same date as this Agreement, shall terminate. If at any time during the
Term, the City breaches any of its material obligations under this Agreement, and such breach is
not cured within thity {30) days afier receiving written notice of such breach ffom CGAE, then
CG&E has the right 1o terminate this Agreement, the two Electricity Agreements and the
Convention Center Naming Rights Agreement.

8. Breach by CG&E. If at any time during the Term, CG&E breaches any of ils
material obligations under this Agreement, and such breach is not cured within thirty (30) days
after receiving notice of such breach from the City, then the City has the right to terminate this
Agreement, the two Electricity Agreements and the Convention Center Naming Rights
Agreement.

9. Assignment. This Agreement shall not be assigned by either Party without the
prior wrilten consent in each instance of the other Parly, which consent shall not be unreasonably
withheld, delayed or withdrawn, except as hereinafter specifically provided. Notwithstanding
the foregoing, it is understood and agreed that CG&E may assign this Agreement at any time
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without the prior written consent of the City to (i) any of its affiliates, or (ii) to any entity
succeeding in substantially all of the assets of CG&E or any entity that is the result of a merger
between CG&E and a third party; provided that in either instance CG&E shall not be released
from any of its dulies, obligations or habilities arising under this Agreement.

10.  Consiruction of Agreement. This Agreemem, the construction of this Agreement,
all rights and obligations between the Parties to this Agreement, and any and all claims arising
out of or relating 1o the subjcct matier of this Agreement (including all tort claims), shall be
governed by and ¢onstrued in accordance with the substantive laws of the State of Ohio without
giving any effect to any conflict of law doctrive. The Paragraph headings in this Agreement are
for convenience and reference purposes only.

11.  Waiver. The failure of either Party to demand strict performance of the terms of
this Agreement or the failure of either Party 1o exercise any of its rights hereunder shall not be
construed as a waiver ar relinquishment of its right to assert or rely on any such terms or rights in
the future, but the same shall continue to remain in full force and effect.

12. Notices, Any notice, request, ptotest, consent, demand, report or staternent given
by one Party to 1he other shall be in writing, and deemed duly received (a) forty-eight (48) hours
after it is deposited in the United States mail, by certified mail, retumn receipt requested, postage
prepaid, and properly addressed as shown below, (b} upon personal delivery to the addressee, (c)
upon delivery by 2 commercial courier or ovemight delivery service requiring confirmation of
receipt by the addressee, or (d) upon transmission by electronic mail or facsimile if confirmed by
posting of the written origina) by certified mail, retum receipt requested, within two {2) business
days.

[[to the City:

Director,

Greater Cincinnati Water Works
4747 Spring Grove Avenue
Cincinnati, Ohio 45232

Ph: (513) 5391.7970

Fax: (513) 591.6519

With a copy to:

City of Cincinnati

Atin: City Solicitor

801 Plum Street, Rm. 212
Cincinnati, Ohio 45207
Ph: (513) 352-3334

Fax: (513} 3521515

If to CG&E:

President
The Cincinnati Gas & Electric Company
139 East Fourth Street

9T4918vE 4
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Cincinnati, Ohio 45202
Ph: (513) 287-2660
Fax: (513) 287-1592

13.  Counterparts. This Agreemcnt may be exccuted in one or more counterparts, each
of which will deemed an original, but all of which together will constitule one and the same
tnstrument. An electronic mail or a facsimile transmission of this Agreement bearing a signature
on behalf of a Party will be legal and binding on such Party.

14.  Entirety. This Agreement consiitutes the entite agreement between the Parties
related to the subject marier hereof and supersedes all prior or contemporaneous understandings,
statements or agreements between the Parties on such subject matter. Each Party acknowledges
and agrees that no employee, officer, agent or representative of the other Panty has the authority
lo make any representations, statements or promises in addition to or in any way different than
those contained in this Agreement, and that il is not entering into this Agreement or transaction
in reliance upon any representation, statement or promisc of the other Party except as expressly
stated in this Agreement.

15.  Binding Nawre. This Agreement shall be binding upon and inure 1o the benefit of
the Parties and their permitted successors and assigns.

16.  Advice of Counsel. Both Parlies have had the opportunity to have this Agreement
reviewed by counsel; therefore, neither Parly hereto shall be cons‘mmd as the drafier herzof for
purposes of construction and interpretation.

17.  Amendmept. No modification, amendment, supplement to or waiver of the
Agreement of any of its provisions shall be binding unless made in writing and duly signed by
the Party to be obligated by, or to perform, such modification.

18, Survival. If any provision of this Agreement shall be invalid or unenfarceable
with respect 1o either Party, the remainder of this Agreement shall not be affected, and cach
remaining provision of this Agreement shall be valid and enforceable to the fullest extent
permitted by Jaw.

19.  Costs and Expenges. Both Parties will be responsible for any of their respective
expenses incurred or imposed as a result of the Pariies' execution of this Agreement,
Additionally, each Party will bear sole responsibility for any orders, judgments, requirements,
penalties, or fines assessed against such Party as a result of this Agrecment.

20.  Dispute Resolution. Should a dispute arise between the Parlies refating to this
Agreement, the Parties agree 1o use the following Alternative Dispute Resolution ("ADR™)
procedure prior 10 either Party pursuing other availabie remedies:

- The aggrieved Party shall send a written notice to the other Party describing
the dispute,

»  Within fifteen (15) days afler receipt of such notice, a meeting,

teleconference or videoconfcrence, upon agreement of the Parties, shall be
held between the Parties, attended by individuals with decision-making
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authority regarding the dispute, to arempt in good faith to negotiate a
resolution of the dispute.

. If, within thirty (30) days after such meeting, the Parties have not succeeded
in negotiating a resolution of the dispute, they will jointly appoint a
mutually aceeptable neutral person not affiliated with either of the Parties to
act as a mediator ("“Neutral'). I the Parties are unable to agree on the
Neutral within ten (10) days afler expiration of the thirty (30) day peniod,
they shall seek assistance in such regard from CPR Institute for Dispute
Resolution, Inc. in Cincinnati, Ohio (“CPR™). The fees of the Neutral and
alt other common fees and expenses shall be shared equally by the Parties.

o After determination of the Neutral, the Parties shall mediate the dispute in
accordance with CPR's Model Procedure for Mediation of Business
Disputes, or the Parties may mutually establish their own procedure.

e  The Parties shall pursue mediation in good faith and in a timely mzaner. Jn
the cvent the mediation does not reselt in resolation of the dispute within
twenty (20) days following the mediation, then, upon seven (7) days’ written
notice 1o the other Panty, either Party may immediately seek other remedies
available to it in law and equity, consistent with the limitations set forth in
Paragraph 20.

21, Confidentiality of Proceedings. All ADR proceedings shall be strictly
confidential and used solely far the purposes of settlement. Any materials prepared by one Party
for the ADR proceedings shall not be used as evidence by the other Party in any subsequent
litigation; provided, however, the underlying facts supporting such materials may be subject to
discovery, and used as evidence in any subsequent litigation.

22.  Acknowledgment of ADR. Each Party fully understands its specific obligations
under the ADR provisions of the Agreement. Neither Panty considers such obligations to be
vague or in any way unenforceable, and neither Party will contend 1o the contrary at any future
time or in any future proceedings.

23, Limitation, of Liability and Remedies. LIABILITY UNDER THIS
AGREEMENT 15 LIMITED TO DIRECT ACTUAL DAMAGES AS THE SQLE AND
EXCLUSIVE REMEDY FOR A BREACH HEREOQOF, AND ALL OTHER REMEDIES OR
DAMAGES AT LAW OR IN EQUITY ARE EXPRESSLY WAIVED, REGARDLESS OF
CAUSE. WITHOUT LIMITING A PARTY'S OBLIGATIONS HEREUNDER, NEITHER
PARTY WILL BE LIABLE FOR INCIDENTAL, CONSEQUENTIAL, PUNITIVE,
EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR ANY OTHER BUSINESS
INTERRUPTION DAMAGES, IN TORT, CONTRACT OR OTHERWISE.

24.  Panvy Responsibilities for Actions Arising Under This Apreement. The City shall
be responsible for its own obligations under this Agreement and for defending any clzims or
other actions against it arising from ils own acls subjeqi to available defenses and sovereign or
governmental immunities. CG&E shall be responsible for its own obligations under this
Agreement and for defending any claims or other actions against it arising from its own acts
subject to available defenses.
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. 25.  Appropriations. Any payment, refund or reimbursement required to be made by
- the City io CG&E hereunder, including, without limitation, payments for electricity ar High
Voltage Infraswructure Maintenance Service as contemplated in Paragraphs 1 and 2 respectively,
is subject to appropriation of funds in accordance with applicable law, rules and regulations.

IN WITNESS WHEREQF, the Parties have caused this Agreement to be executed by
their authorized officers.

THE CITY OF CINCINNATI
On behaifof - i
GREATER CINCINNATIW WORKS

; 19 foRR 7 A
FNED 48 By /. iz oy A

G, @"@*‘/ NME:MM
™apy ¥ city BOLICIRT Title: _Asslstant City Man

THE CINCINNATI GAS & ELECTRIC COMPANY
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EXHIBIT 1

AGGREGATE GENERATION RATE FORMULA

The most recent consecutive twelve month period cost of generation from CG&E will be
detenmined as follows:

(1) The most recent twelve months of billed generation charges (including Rider RGR as
applicable) for all accounts associated with the applicable customer (i.c., all City of
Cincinnati accounts, MSD accounts, or GCWW accounts) will be summed individually
{or each customer.

(2) The most recent twelve months of billed kWh usage (or all accounts associated with the
applicable cusiomer will be summed individually for each customer.

(3) The total MWh consumption is calculated as the tatal kWh usage divided by 1,000.

(4) The Aggregate Applicable Generation Rate per MWh for each customer will be
calculated by dividing the total of all billed generation charges for the applicable
custamer (determined in (1) above) by the total MWh consumption for the applicable
customer (determined in {3) above).

Notes:

L

The City of Cincinnati, the Metrapolitan Sewer District (MSD), and the Greater Cincinnati
Water Works (GCWW) are cummently served under the following CG&E clectric retail rates:
Secondary Distsibution Voltage (DS), Residentia) Service (RS), Optional Rate for Electric
Space Heating (EH), Street Lighting (SL), Secondary Distnbution Service - Small {DM),
Primary Distribution Voliage (DP), and Transmission Voliage (TS).

The generation charges contained in the tariff sheets lisied above may contain stepped rates,
demand charges, and summer-winter differentials. Therefore, the average generation “rate”
for & given account will likely vary by month, usage profile (i.¢., load factor), and rate sheel,

Billed kWh usage may differ from metered kWh usage because of transformer loss
adjustments specified in the applicable tariff sheet. Billed KWh usage will be used in the
above calculation.

Rider RGR (5% discount on generation rates applicable to residential customers served under
Rate RS, ORH, and TD) credits will be included in item (1) totals to the extent that they
appear on an account’s bills.

Please refer to Attachment }, appended hereto as the example.
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Document Code
METROPOLITAN SEWER DISTRICT OF GREATER CINCINNATI, HAMILTON
COUNTY, OHIO
and
THE CINCINNATI GAS & ELECTRIC COMPANY
ELECTRICITY AGREEMENT

This Electricity Agreement (“Agreement™) is cntered into this 5' i day of February,
2004 (1he “Effective Date™), by and between The Cincinnati Gas & Electric Company, an Ohio
corporation with offices at 139 Easi Fourth Street, Cincinnati, Ohio 45202 (*CG&E”), and the
City of Cincinnati, a municipality within the county of Hamilton and the State of Ohio, with
offices located 2t 801 Plum Street, Cincinnati, Ohio 45202 (the “City™) on behalf of the
Metropolitan Sewer District of Greater Cincinnati, Hamilton County, Ohio (*MSD"), a district
which operations are managed by the Department of Sewers, a department of the City, located at
1600 Gest Street, Cincinnati, Ohio 45204 (the “MSD™). CG&E and the City may each be
referred to individually as a “Pasty” or collectively as "Parties.”

WHEREAS, CG&E 15 a public utility company headquartered in Cincinnati, Ohio; and
WHEREAS, CG&E desires to pravide electricity to the MSD; and

WHEREAS the MSD desires to continue to purchase eleclricity from CG&E and to
receive favorable prices when it seeks to puschase certain Related Energy Services (referred to in
Paragraph 3 herein),

NOW, THEREFORE, in consideration of the premises in this Agreement and for other
gaod and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,

the Parties agree as follows:

i Electricity Service to MSD. The MSD will continue to purchase CG&E's tariffed
generation and clectric distribution services for which it qualifies through December 31, 2010,
mcluding, after the Market Development Period, any of the generation and electric distribution
services for which it qualifies authorized by Ohio Revised Code Section 4928.14 and approved
by the Public Utilities Commission of Ohio. {(“PUCO™) or any other statule, rule, regulation or
order of the PUCO goveming tariffed services,

1.1 The Parties further agree that if during the period ending December 31,
2010, the “apgregate generation rate” based on the applicable CG&E tarifT rates for the MSD
exceeds $42.40 per MWH in any consecutive twelve month period, or if pursusnt to the other
two Electricity Agreements between the City on behalf of the Greater Cincinnati Water Works
and the City (for City facilities) on the one hand, and CG&E, on the other hand, the “‘aggregate
generation rate™ sei forth in Paragraph 1.1 of either of those two Electricity Agreements is
exceeded, the City on behalf of the MSD, has the option to terminate this Agreement, the two
Electricity Agreements and the “Convention Center Naming Rights Agreement” and to make
payment to Cinergy Corp., CG&E’s parent company, according 1o the schedule listed in
Paragraph 2).1 thereof entered into with the City. The formula for the “aggregate generation
rate” is attached as Exhibit 1. This Agreement shall also be terminated if any of the Convention
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Center Naming Rights Agreement or the two Electricity Agreements is terminated in accordance
with any of ils terms.

1.2 CG&E agrees to keep the City apprised on a semi-annual basis as to the
electricily rates, programs, service oplions and most cost effective tariff ratc available to the
MSD and 10 identify available cost savings alternatives 10 the MSD. CG&E representatives will
meet from fime 1o time with the City representatives to discuss and atlempt to resolve any MSD
reliability and service issues,

2. Related Energy Services. As further consideration for this Agreement, if at any
time through December 31, 2010, the MSD delermines lhat it requires High Voliage
Infrastructure Maintenance Services, CG&E or its affiliate may offer the MSD High Voltage
Infrastructure Maintenance Service at a price equal to its actual, usual and customary costs (that
the City and/or the MSD, at the option of gither or both, may audit) plus 10%. CG&E’s normal
mark-up for High Voliage Infrastructure Maintcnance Service ranges between 15% and 20%.

2.1  For the purposes of this Agreement “High Voltage" is defined as primary
distribution vollage or above. The following infrastructure maintcnance services would be
available o be provided 1o high voliage applications:

Major troubleshooting and equipment repairs

Substation power and auxiliary equipment services and repairs:
Power transformers

Voltage regulators and load tap changers

Circuit breakers and reclosers

Circuit switches, air break switches and disconnect switches
Instrument and metering transformers

Failure analysis

Analytical testing

24-hour emergency equipment insiallation

2.2 In the event that the City and/or the MSD elects to take the High Voliage
Infrastructure Maintenance Service, the City and/or the MSD and CG&E will jointly announce
cost savings and other benefits associated with the High Voltage Infrastructure Maintenance
Service to the media, as appropriate.

2.3 Unless otherwise prohibited by law, in exchange for CG&E's agreement
to provide High Voltage Infrastructure Maintenance Service pursuant to this Paragraph 2, the
City, on behalf of the MSD, agrees that, except as provided in Paragraph 1.1 above, it will not
switch generation service to another supplier at any time prior 1o December 31, 2010,

3 Back-up Power. Currenlly the MSD owns and maintains backup power sources
that are not connected to CG&E’s system. If the City or the MSD desires to install, own and
maintain existing or additional back-up power sources to serve the MSD, nothing in this
Agreement shall preclude the MSD from using its back-up power during power outiges or
emergencies, or using the back-up power ta reduce peak usage or for other appropriate purposes.
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4, Temy: The term of this Agreement shatl begin on the earliest date the Convention
Center Naming Rights Agreement with the City and Cinergy Corp. becomes effective and shatl
end on December 31, 2010 (ihe “Term™).

5. Approval of this Agreement by Board of Commissioners, Hamilton County, Ohig
and Periodic Reporting 10 Them. Because the MSD is a govemmental entity subject to the
jurisdiction of the Board of Commissioners, Hamilton County, Qhio (“Commissioners™) wha
have contracted with the City for the Department of Scwers to manage and operate the MSD, the
Parties agree that this Agreement is subject lo the approval of the Commissioners and that the

. appraval of the Commissioners is a condition precedent to this Agreement becoming effective,

The City shall provide CG&E with writien notice of approval of the Commissicners when and if
such becomes effective. Additionally each time CG&E performs an aggregate generation rate
calculation in accordance with the formula set forth in Exhibit 1, CG&E shall provide the
calculation results to the Hamilton County Administrator and the City.

6. CG&E Statements. CG&E states that (i) there is not pending or, o its knowledge,
threatened against it any legal proceedings that could materially adversely affect its ability to
perform under this Agreement; (ii) it is duly organized validly existing and in good standing
under the laws of the jurisdiction of its formation; (iit) the execution, delivery and performance
of this Agreement are within its powers, have been duly authorized by all necessary action and
do not violate any af the terms and conditions in its goveming documents, any contracts to which
it is a party or any law, rule, regulation or order; {iv) this Agreement constitutes a legal, valid and
binding obligation cnforceable against it in accordance with its terms, subject to any equitable
defenses; (v) there are no bankruptcy, insolvency, receivership or reorganizalion or other
arrangement proceedings pending or being contemplated, or 10 its knowledge threatened against
it (vi) CG&E will not file a petition or otherwise commence or acquiesces in a proceeding under
any bankruptcy, insolvency, reorganization or similar law, or permit any such petition filed or

commenced against if; {vii} CG&E will not otherwise become bankrupt or insolvent; and (viii)

CG&E will not be determined, after final adjudication, by a Federal or state court or regulatory
agency to have engaged in criminal aclivity (including, without fimitation, the violation of any
securities law, rule or regulation), misconduct and/or fraud in conducting its business, CG&E
agrees that each of the foregoing statements shall survive the execution of this Agreement and
continue in effect as a material obligation of CG&E during the entire Term of this Agreement.

7. The City Statements. The City states that (i) there is pot pending or, fo its
knowledge, threatened against it any legal proceedings that could materially adversely affect its
ability to perform under this Agreement; (ii) the execution, delivery and perl'ormance of this
Agreement are within its powers, have been duly avtharized by all necessary actions; (jii) this
Agreement conslitutes a legal, valid and binding obligation enforceable against it in accordance
with its terms, subject to any equitable or sovereign or other immunity defenses; and (iv) there
are no bankrupicy, insolvency, recewcrsh:p or reorganization or other arrangement procecdings
pending or being contemplated, or to i3 knoMcdgc threateried against it. The City agrees that
each of the foregoing statements shall survive the execution of this Agreement and continue in
effect as & material cbligation of the City during the entire Term of this Agreement,

8. Breach by City. If prios to the end of 2010, the City chooses 10 become a
municipal aggregator or a municipal utility and if CG&E aor a CG&E affiliate is not selecizd as
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the provider of electric services, then at the option of CG&E or its parent, Cinergy Corp., this
Agreement and the two Electricity Agreements between the City on behalf of the Greater
Cincinnati Water Works and the City (for City facilities} on the one hand, and CG&E, on the
other hand, and the “Convention Center Naming Rights Agreement” entered into with the City
on the same date as this Agreement, shall terminate. 1f at any time during the Term, the City
breaches any of its matcrial obligations under this Agreement, and such breach is nol cured
within thirty {30) days after receiving written notice of such breach from CG&E, then CG&E has
the righl {o terminate this Agreement, the two Electricity Agreements and the Convention Center
Naming Rights Agreement.

9. Breach by CG&E. If at any time during the Term, CG&E breaches any of its
matenal obligations under this Agreement, and such breach is not cured within thirty (30) days
after receiving notice of such breach from the City, then the City has the right 1o terminate this
Agreement, the two Eleciricity Apgreements and the Convention Center Naming Rights
Agreement.

10.  Assignment. This Agreement shall not be assigned by either Party without the
prior written consem in each instance of the other Party, which consent shall not be unreasonably
withheld, delayed or withdrawn, except as hereinafter specifically pravided. Notwithstanding
the foregoing, it is understood and agreed that CG&E may assign this Agreement at any time
without the prior written consent of the Cily to (i) any of its affiliates, or (i) to any entity
succeeding in substantially all of the assets of CG&E or any entity that is the result of a merger
between CG&E and a third party; provided that in either instance CG&E shall not be released
from any of its duties, obligations or liabilities arising under this Agreement.

11 Construction of Agreement. This Agreemeat, lhe construction of this Agreement,
all rights and obligations between the Parties to this Agreement, and any and all claims arising
out of or relating to the subject matter of this Agreement (including all tort claims), shall be
governed by and construed in accordance with the substantive laws of the Staie of Ohia without
giving any effect to any conflict of law doctrine. The Paragraph headings in this Agreement are
for convenience and reference purposes only.

12, Waiver, The failure of either Party 1o demand sirict performance of the terms of
this Agreement or the failure of either Parly 10 exercise any of its rights hereunder shail not be
construed as a waiver or relinquishment of its right 1o assert or rely on any such terms or rights in
the future, but the same shall continue to remain in full force and offect.

13, Nolices. Any natice, request, protest, consent, demand, repott or statement given
by one Party to the other shall be in writing, and decmed duly received (a) forty-eight (48) hours
after it is deposited in the Uniled States mail, by certified mail, retum receipt requested, postage
prepaid, and properly addressed as shown below, (b) upon personal delivery to the addressee, (c)
upon delivery by a commercial courier or overnight delivery service requiring confirmation of
receipt by the addressee, or (d) upon transmission by electronic mail or facsimile if confirmed by
posting of the written original by certified mail, retum receipt requested, within two business
days.

975543v8 4
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If to the City:

Director,

Sewers Department and Metropolitan Sewer District
1600 Gest Street

Cincinnati, Ohio 45204

Ph: (513) 244-5122

Fax: {513) 244-1399

With a copy to:

City of Cincinnali

Attn: City Solicitor

£01 Plum Street, Rm. 212
Cincinnati, Ohie 45202
Ph: {513) 352.3334

Fax: (513) 352-1515

If to CG&E:

President '
The Cincinnati Gas & Electric Company
139 East Fourth Street

Cincinnati, Ohio 45202

Ph: (513) 287-2660

Fax: (513) 287-1592

14. . Counterparts. This Agreement may be executed in one or more counterparts, each
of which will deemed an original, but all of which together will constitute one and the same

instrument. An electronic mail or a facsimile transmission of this Agreement bearing a signaturc

on behalf of a Party will be legal and binding on such Party.

15, Entiretv. This Agreement constitutes the entire agreement between the Parties
related to the subject matter hercof and supersedes all prior or contemporaneous understandings,
statements or agreements between the Parties on such subject matter, Each Party acknowledges
and agrees that no employee, officer, agent or representative of the other Party has the anthority
to make any representations, statements or promises in addition to or in any way different than
those contained in this Agreement, and thal it is not entering into this Agreement or transaction

in reliance upon any representation, statement or promise of the other Party except as expressly
stated in this Agreement

16, Binding Nature. This Agreement shall be binding upon and inure to the bencfit of
the Parties and their permitted successors and assigns.

17.  Advice of Counsel. Both Partics have had the opportunity to have this Agreement

reviewed by counsel; therefore, neither Party hereto shall be construed as the drafter hereof for
purposes of construction and interpretation,

975663vh 5
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18.  Amendmeni. No madification, amendment, supplement to or waiver of the
Agreement or any of its provisions shall be binding unless made in writing and duly signed by
the Party to be obligated by, ot lo perform, such maodification.

1%.  Survival. If any provision of this Agreement shall be invalid or urenforceable
with respect 1o either Party, the remainder of this Agreement shall not be affected, and each
remaining provision of this Agreement shall be valid and enforceable to the fullest extent
permitted by law.

20.  Cosis and Expenses. Both Parties will be responsible for any of their respective
expenses incurred or imposed as a result of the Parties’ execution of this Agreement.
Additionally, each Party will bear sole responsibility for any orders, judgments, requirements,
penalties, or fines assessed against such Party as a result of this Agreement.

21.  Dispute Resolution. Should a dispute arise between the Parties relating to this
Agreement, the Parties apree 10 use the following Alternative Dispute Resolution (“ADR™)
procedure prior 1o either Party pursuing other available remedies:

»  The agprieved Party shall send a writien notice to the other Party describing
the dispute.

*  Within fiftcen (15) days after receipt of such notice, a meeling,
teleconference or videoconference, upon agreement of the Parties, shall be
held between the Parties, attended by individuals with decision-making
authority regarding the dispute, to attempt in good faith 1o negotiate a
resolution of the dispute,

. If, within thirly (30) days afler such mesting, the Parlies have not succeeded
in negotiating a resolution of the dispute, they will jointly appoint a
mutually acceptable neutral person not affiliated with either of the Parties to
act as a mediator (“Neutral”). If the Panties are unable to agree on the
Neutral within ten (10) days after expiration of the thirty (30) day period,
they shall seek assisiance in such regard from CFR Institute for Dispute
Resolution, lnc. in Cincinnati, Qhio {*CPR™). The fees of the Neutral and
all other common fees and expenses shall be shared equally by the Parties.

¢ Afer determination of the Neutral, the Parties shall mediate the dispute in
accordance with CPR’s Model Procedure for Mediation of’ Business
Disputes, or the Partics may mutually establish their own procedure.

*  The Parties shall pursue mediation in good faith and in a timely mamner. In
the event the mediation does not result in resolution of the dispute within
twenty (20) days following the mediation, then, upon seven (7) days’ written
notice to the other Panty, either Party may immediately seek other remedies
available 1o it in law and equity, consistent with the limitations set forth in
Paragraph 20.
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22.  Confidentiality of Proceedings. All ADR proceedings shall be strictly
confidential and used solely for the purposes of settlement. Any materials prepared by one Party
for the ADR proceedings shall not be used as evidence by the other Party in any subsequeni
litigation; provided, however, the underlying facts supporting such materials may be subject to
discovery, and used as evidence in any subsequent litigation.

23, Acknowledgment of ADR. Each Party fully understands its specific obligations
under the ADR provisions of the Agreement. Neither Party considers such obligations to be
vague or in any way unenforceable, and neither Party will contend to the contrary at any future
time or in any future proceedings.

24.  Limitation of Liability and Remedies. LIABILITY UNDER THIS
AGREEMENT IS LIMITED TO DIRECT ACTUAL DAMAGES AS THE SOLE AND
EXCLUSIVE REMEDY FOR A BREACH HEREOF, AND ALL OTHER REMEDIES OR
DAMAGES AT LAW OR IN EQUITY ARE EXPRESSLY WAIVED, REGARDLESS OF
CAUSE. WITHOUT LIMITING A PARTY'S OBLIGATIONS HEREUNDER, NEITHER
PARTY WILL BE LIABLE FOR INCIDENTAL, CONSEQUENTIAL, PUNITIVE,
EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR ANY OTHER BUSINESS
INTERRUPTION DAMAGES, IN TORT, CONTRACT OR OQTHERWISE.

25.  Party Respensibilities for Actions Arising Under This eement. The City shall
be respensible for its own obligations under this Agreement and for defending any claims or
other actions against it arising from its own acts subject 10 available defenses and sovereign or
govemmental immunities. CG&E shall be responsible for its own obligations under this
Agrcemen! and for defending any claims or other actions againgt i1 arising from its own acts
subject to available defenses.

26.  Appropriations. Any payment, refund or reimbursement required to be made by
the City ©0 CG&E hereunder, including, withowt limitation, paymems for electricity or High
Voltage Infrastructure Maintenance Service as contemplated in Paragraphs 1 and 2 respectively,
(s subject to appropriation of funds in accordance with applicable law, rules and regulations.

IN WITNESS WHEREQF, the Parties have caused this Agresment to be executed by
their authorized officers.

THE CITY OF CINCINNATI
On behalf of
THE METROPOLITAN SEWER DISTRICT OF
ZH'PWW k5 10 FoRd GREATER CINC[NNATI,HA?J},TON COUNTY, OHIO
i F
ST Sy s'b"k?rm- R ] y
By: / : / b 1% Z’”“‘L
Name: . piordan,

Title: Assistant City Managar

56610 7
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THE CINCINNATI GAS & ELECTRIC COMPANY

By: ' C?;'—'Z\
Name: & - O Ficke
Title: ddel bt - CGYE
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EXHIBIT 1

AGGREGATE GENERATION RATE FORMULA

The most recent consecutive twelve month period cost of generation from CG&E will be
determined as follows:

(1) The most recent twelve months of billed generation charges (including Rider RGR as
applicable) for atl accounts associated with the applicable customer (i.e., all City of
Cincinnati accounts, MSD accounts, or GCWW accounts) will be summed individually
for each customer.

{2) The most recent twelve months of billed kWh usage for all accounts associated with the
applicable customer will be summed individually for each customer.

(3) The total MWh consumption is calculated as the total k'Wh usage divided by 1,000.

(4) The Aggregate Applicable Generation Rate per MWh for each customer will be
calculated by dividing the total of all billed generation charges for the applicable
customer (determined in (1) above) by the total MWh consumption for the applicable
customer (determined in {3) above).

Notes:

The City of Cincinnati, the Metropolitan Sewer District (MSD), and the Greater Cincinnati
Water Works (GCWW) are currently served under the following CG&E electric retail rates:
Secondary Distribution Vohage {DS), Residential Service {RS), Optional Rate for Electric
Space Heating (EH), Sireet Lighting (SL), Secondary Distribution Service - Small (DM),
Primary Distribution Voltage (DP), and Transmission Volage (TS).

The generation charges contained in the tariff sheets listed above may contain stepped rates,
demand charges, and summer-winter differentials. Therefore, the average generation “rate”
for a given account will likely vary by month, usage profile (i.e.,, load factor), and rate sheet.

Billed kWh usage may differ from metered kWh usage because of transformer loss
adjustments specified in the applicable tari(T sheet. Billed KWh usage will be used in the
above calculation,

Rider RGR (5% discount on generation rates applicable (o residential customers served under
Rate RS, ORH, and TD) credits will be included in item (1) totals to the extent that they
appear on an account’s bills.

Picase refer to Attachment 1, appended hercto as the example.
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Schafer, Anita

From: Nanjundan, Uma

Sent: Thursday, October 21, 2004 1:10 PM

Ta: Ficke, Greg CONFIDENTIAL PROPRIETARY
e: Ry, ek TRADE SECRET
Subject: RE: Industrial load pricing

Greg,

Yes prices are current. If you like to have vatuation for 4 counterparties, we can get this lo you. Please let me know.

thanks,
Uma
——— i Mesm-.-_.
From: Ficke, Greg
Sent: Thursiday, October 21, 2004 12:58 PM
Ta: Nanjundaa, Uma
o Farley, Jack
Subject: RE: Industrial load pricing
Are these cursat? what zbou RN
From: Nanjundan, Lima
Sent: Wednesday, October 20, 2004 1:52 PM
Ta: Ficke, Greg
: Fartey, lack
Subject: FW: Industrial load pricing

Importance: High

Greg,

As per your request made to Jack Farley , [ am praviding the cost 1o serve“r the period Jan 2005 -

Dec 2008. The following are the asswmptions used in (he calculation:

<< OLE Obpar. Microsofi Excel Weorksheet >>
Please note that load Factor assumptions are criticial in pricing these deals.

Please let me know if you have any questions,
Thanks,

Uma

I DEPOSITION l
‘- Zvwiliorw



Schafer, Anita _-r 01091

From: Nanjundan, Uma

Sent: Wednesday, October 20, 2004 1:52 PM

To: Ficke, Greg CONFIDENTIAL PROPRIETARY
Cc: Farley, Jack TRADE SECRET
Subject: FW Industrial load pricing '

importance: High

Attachments: Microsof Excel Worksheet

Greg,

As per your request made lo fack Farley .1 am providing the cost to serve —'or the period Jan 2005 - Dec
2008. The following are the assumptions used in the calculation: \

Please l¢t me know if you have any questions.

Thanks,

Uma

.CF )
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Schafer, Anita
From: Sprague, Dean
Sent: Thursday, CGctober 14, 2004 6:54 AM
To: Ziolkowski, Jim CONFIDENTIAL PROPRIETARY
Ce: Ficke, Greq: Steffen, Jack TRADE SECRET
Subject: e N
Jun,
Thanks,
Dean
~=-Original Message-—-
Froms: Ziolkowsid, N
Sent: Wednesday, Ociober 13, 2004 11:00 AM
To: Spragus, Dean
(o] Greg; Steffen, Jack
Subjects ﬂ

<< File:’-"om.xls »> .

A revised version of the previous spreadsheet is attached. On the previous spreadshest, | incorrectly labeled the 2005
through 2008 rows as "running totals”. They were actually just the charges for that year.

This revised spreadsheet correctly shows the four-year totals, and ! added a row that shows the four-year tolal of the

Rate Sarvices

287-33)7
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Schafer, Anita

ke E R A4 o v i ———— e - - —

From: Ficke, Greg

( Sent; Wednesday, February 14, 2007 5:07 PM
"oz Schafer, Anita
Subject: Zhang E-mait #1

CONFIDENTIAL PROPRIETARY
TRADE SECRET

From: Zhang, Ben

Sent: Thursday, November 18, 2004 11:18 AM

To: Ficke, Greg

Subject: FW: CRES

Greg,

These ara the CRES numbess. We priced the load together, If we price customers individiually, they are pricier.
Please let me know if you have questions.

Regards,
Ben

From: Zhang, Ben
Sent: Thursday, November 18, 2004 11:05 AM
To: Whitlock, Charles

(, ject:

" rgy only
Al customer

m *
IEGA Hospital  §

Capacity {$/MWhr)
Al customer
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Schafer, Anita TRADE SECRET
: Q}m: Steffen, Jack
' ent: Thursday, September 29, 2005 1.58 PM

To: Ficke, Greg

Subject: FW CRES Revenue Analysis - November 18.xis

Attachments: CRES Revenue Analysis - November 18.xls

is this the one that you are locking for?

From; Jiolkowski, ym
Sent; Thursday, November 18, 2004 S:11 PM
To: Steffen, Jack
Subject: CRES Revenue Anatysis - November 18.ds -
=
CRES Revenue
analysis - Novemb...
Jack,

Here is the revised maltrix with the supporting sheets.

Jim

GCF 3
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THE CINCINNATI GAS & ELECTMIC COMPANY
ANALYSIS OF STHPULATION VERSUS CURAENT SETTLENMENT OFFER
SLBAMARY OF ALL CAES CUSTOMERS
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01109

Schafer, Anita
From: Schrader, Steve
ent: Friday, January 28, 2005 2:23 PM
To: Ficke, Greg; *Janson, Julie - cell phone
Subject: FW: RSP Impacts by Yearxs

Aftachments: RSP Impacts by Year.xls

Thought | would walk Phil through this.

T m e PFew o o PN
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Schafer, Anita | walDTEBT\BLELSF:E%?QFE’?JET ARY
- From: Lemke, Wall
(N sent: Tuesday, October 26, 2004 10:44 AM
To: Steffen, Jack; Ficke, Greg; Schrader, Steve
Ce: Wathen, Don

Subject: RSP updale
Attachments: Summary of Rate Stabilization Plan Items Update 10-26.xls

Attached is SP comparison. The only change from the comparison done Friday is to remave lh'eimbursemem
on CRE m item 8 on the worksheet.

ange was made after a conversation with Jack and Greg wheré it was determined that the presentation of thmnd
mbursements on the CRES conlracls was not mstent and that the imbursement should not be on the analysis.

g customers are in essence paying these

inca the compansan worksheet does not H the

MNote: Since the CRES agreemant assumptions have remained unchanged across all the different scenarios, thara is no
differenca in the incramental diflerences between tha hase and an @ scenarics. However, since both the numerator and
denominator in the percent calculaion have changed (by approx. net for the 2005-2008 periad), the percenl will change

stighty. For examiple, the on the Friday (10-22) analysis wa nd the same scenario with the
update loitem Bis n

P
; .



Prefiminary 01112 Privileged and Confidential

Current 5-year Farecast with original assumptions

2004 2008 2008 2007 2008

ltem 1: Deferral of TED expenses in 2004 and 2005 with Recavery in 2008-2010

$48 millign annual TAD expenses are delerred 0 a regulakory assel starting
mid 2004 thraugh the end of 2005. Recovery is over fiva years 2006-2010.

Revenue impact
Expense Impact

Tax Impact
Net Income Change

EPS Impact (diluted shares)

Itam 2: Extend the Residantial RTC collection through 2009 and 2010

Colleclion of RTC revenues fiom Residential cuslomers is extended from the
end of 2008 i the end of 2010. Thia allows for a higher retum and thus lowes
RTC amodization over the period 2005-2010 (assumad no change in 2004).

Revenue impact .
Expense Impact
Tax Impact

Met income Change

EPS lmpact
item 3: Add POLR charge on non-swiich and CRES
Added 3 POLR revenue charge aach year (hased on 8% of litha g for C&1 and QPA}.

Amounts are cumulative -- for example: the 2008 is 12% (5% 2005 + 8% 2008)
Residential is 0%, 11%, 17%, and 23% in 2005-2008 respeciively, '

Revenue Impact
Expense impact
Tax lmpact

Nat income Change

EPS Impact

item 4: Rale Stabiization Charge “Credit” up fo 25% on Switch customers (excd CRES)
{note: 2005 assumes swilch customers ars under cumant shopping credits which would cover RSC)
{The current shopping credits cover little g which includes the new RSC [RSC = 15% of g])

Ravanue impact
Expense Impact
Tax Impaci

Net Income Change

EPS Impact

CONFIDENTIAL PROPRIETARY
TRADE SECRET
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Preliminary \)-14.13 Privileged and Confidential

Current §-year Farecast with original assumptions

2004 2003 20906 2007 2003
Item 5: lmplement CGAE Fuel Cost recovefy mechanism.

Reflects the incremental fuel cosls between the frozen fuel rate and the aciual
cost of fuel lo serve the non-switching customers. Com, Ind, & OPA starts in
2005, Residential starts in 2008.

Revenue tmpact

Expense impact
Tax Impact
Nat Income Change

E£PS Imgpact

Ravenue Impaci
Expense Impact
Tax iImpact

Net income Change

EPS Impact
Item 7: Continue Generation 5% credit on Residential

Revenue Impact
Expensa Impact
Tax impact

Net Income Ghange

EPS Impaci

Item 8. CRES Setliemeant ems

RTC reimbursement and discount on generauon rate tnole POLR charge mpact inciuded in item 3}

Revenue tmpact
Expense Impact
Tax Impact

MNat Incoma Change

EPS impact

Ravenue lmpact
Expense Impact
Tax Impact

Net income Change

EPS Impact

CONFIDENTIAL PROPRIETARY
TRADE SECRET



Preliminary Jiiig Privileged and Confidential
Current 5-year Forecast with original assumptions

: 2004 005 200§ 007 2008
Item 10: System Sustainablitty Charges

Mol applicable in 5-year plan

Revenue fmpact
Expense impact
Tax Impact

Net Income Change

EPS Impact

Item 11: Reserve Power Tracker

Not applicable in S-year plan (included in POLR/AAC)

Revenue lmpact
Expense lmpact
Tax impact
Net Income Change
E£PS impact
Item 12; Resideptial 10% cap on rider increases

ol applicablg in S-year plan

Revenua lmpacit
€xpensa Impact
Tax Impact

Net Income Change

EPS Impact

Net impact of ati RSP itema:

Revenue [mpact
Expensa impact
Tax impact

Net iIncome Change

RSP items EPS impact

CONFIDENTIAL PROPRIETARY
TRADE SECRET



Preliminary 01115 Privileged and Confidential

Current Syear Forecast updated 10-22-04 Proposal
IMF I%IAAC CLI 4% in 2005, Rea 6% in 2004, Ros 10% cap, RTC Estension, Rés Del to RTC
2004 2005 2006 2008

ttem 1: Deferral of TR0 expenses in 2004 and 2005 with Recovery in 2006-2010

$22 miflion annuat of CAL TAD expenses ana deferred ta a regulatory assel stanting
mid 2004 thwough the end of 2005. $24m Residential deferred to RTC balance and alfects the

raturn (iterm 2)

Revenue Impact
Expense impact
Tax Impact

Net income Change

——

EFPS Impact
Item 2: Residential RTC collection extended through 12/31/2010

Collection of RTC revenues from Residential customers is axiended through 2010
The residential Distribution deferral {item 1) is charged to the RTC asset

Revenue Impact

Expense impact
Tax lmpadi

Net Income Change

EPS tmpact

item 3: Add (AAC)charge default customers

Added a AAC ravenue charge each year -~ 4% of fittie g for C&! in 2005 and 4% in 2008
for 2006-2008. 6% for Residential in 2005. All classes justified incr 2007-2008
Amaounts exclude reserves and EA (sae items § & 11] (amounts per Rates)
Revenue Impact
Expense Impact
Tax Impact

Net Income Change

EPS (mpact ' L.

ltem 4: Refleci Rale Slabilization Charge “Credil” of 100% on up {0 50% CA&l on Switch Cu
and up lo 25% Residential. Raflects impact on "axisting™ Switch customers

Revenue kmpact

Expense impact
Tax Impact
Net Incoma Change

EPS Impact

CONFIDENTIAL PROPRIETARY
TRADE SECRET
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Preliminary Privileged and Confidential

Current S-year Forecast updated 10-22-04 Proposal
INF TR/AAC CLI €% In 2005, Res 6% in 2008, Res 10% cap, RTC Extension, Res Osf to RTC

2004 2005 2006 2007 2008
Item 5: implement CGAE Fuel and EA Cost recovery mechanism.

Reflects the incremental fuel and EA costs batween the frozen fuel rate and the
aclual cost of fuel lo serve the non-switching customers, Com, Ind, & OPA slaris in 2005, Residential

stacts in 2008. ~
e

Revenue Impact N

Expense Impact Y

Tax impact A
Nel Income Changa

EPS Impaci .

T o

T e o R T Nt s

Revenue Impact
Exparnse Impact +
Tax Impact

Net iIncome Change

EPS Impact g

W

lten 7: Residential genaration 5% credit ends 1/1/2006
Revenus Impact
Expense impact
Tax Impact
Net Income Change

EPS impact

\
\

item 8: CRES Settlemant llems

RTC reimbursermneant arnvd discount on ganeration rate
Revenue Impact g

Expansa impact

Tax impact f

Net Income Change j

EPS Impact

Revenue impact

Expense Impact
Tax impact
Nel income Change
EPS Impact
CONFIDENTIAL PROPRIETARY

TRADE SECRET
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Preliminary 01117 Privileged and Confidential
Current 5-year Forecast updated 10-22-04 Proposal
IMF Y%IAAC CBI 4% (n 2005, Res 5% in 1006, Res 10% cap, RTC Extanaion, Res Def to RTC
2004 2003 2006 2007 2009
term 10: IMF Charge

Based on 2% of “little g” rate. C&Istarts 2005, Resstarta 2006

Revenue Impact
Expense impact

Tax Impact
Net iIncome Change

EPS Impact

ltem 11. Reserve Power Trackar

Revenua Impact

Expense Impact
Tax Impact
Netincome Change

EPS Impact

ltem 12. Reosidential 10% cap on ridor increases

Cap residential increases due to AAC, Fuel/EA, IMF, Systam Raeliability, and 5% gen credil at 10%/yr
Any "over cop” amounts are carried forward for fulure recovery

Ravenue impact
Expense impact
Tax Impact

Nel income Change

EPS Impact

Net Impact of all RSP itams:

Revenue Impact
Expense Impact
Tax Impadt

Nat incoma Change

RSP ltems EPS Impact

CONFIDENTIAL PROPRIETARY
TRADE SECRET
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Preliminary ' 01118 Piivileged and (:onﬁdenu'al

Comparison: 10-22-04 Proposal less original assumptions
IME J%/AAC CRI 4% in 2005, Rua §% in 2004, Res 18% cap, RTC Extension, Res Def to RTC
", 2004 2005 2005 2007 2008

item 1: Deferral of T&D expenses in 2004 and 2005 with Recavery in 2006-2010

$22 million annual of C&I TED expanseas are deferred lo a reguiatory assel starting
mid 2004 through the end of 2005, $24m Residential deferred to RTC balance and iffects the
return {item 2)

Revanue Impact
Expense impacl
Tax Impact

Net Income Change

P

EPS Impact

itemn 2: Residential RTC collection ends 1273172003

Collection of RTC revenues from Rasidential cusiomers is extended through 2010
The residential Distribution deferral litem 1) is charged to the RTC asset,

Revenue Impact
Expense impacl
Tax tmpact

Met Income Change

EPS Impact S '
{tem 3: Add {AAC) charge dafault customers
Added a AAC ravenue charge esach year - 4% of litle g for C&l in 2005 and 4% in 2006

for 2006-2008. 6% far Residantial In 2008. All classes justified incr 2007-2008
Amounts sxclude raserves and EA (see itams 3 & 11} (amounts par Ratas}

Revenue impact
Expensa Impact
Tax impact

Nel income Change

EPS Impad

lem 4: Reflect Rate Stabilization Charge "Credil” of 100% on up to 50% C&! on Switch Cusiomers
and up lo 25% Residential, Reflecls impact on "existing™ Swilch customers

Ravenue impact
Expenss Impact
Tax Impact

Nat Income Change

EPS Impact

CONFIDENTIAL PROPRIETARY
TRADE SECRET



01449 . .
Preliminary Privileged and Confidential
Comparison: 10-22-04 Proposal less original assumptions
IMF YSAAC &I 4% in 2005, Res 6% la 2004, Rea 16% cap, RTC Extenzion, ftes Oef to RTC :
2004 2008 2006 2007 2008
Item 5: implement CGAE Fuel and EA Cost recovery mechanism,

Reflecis the incremental fuel and EA cosis between the frozen fuel rate and the
actual cosl of fuel 16 serve the non-switching customers. Com, Ind, & OPA starts in 2005, Residential
starts in 2008,

g o da' A AR £ oGP e TS

e g

Revenua Impact
Expense Impact

Tax impact
Net income Change

EPS Impact

ltam 6. Existing Swilching (up to 50%) avoid 1 of POLR (AAC)

Revenue impad
Expense impact
Tax Impact

Het Income Change

EPS Impact

Revenue Impact
Expense impact
Tax impact

Net Income Change

EPS Impact

e AR AN T i ) i B

Item 8: CRES Seattlement tems

RTC reimbursement and discount on genearation rale
Revenue impact -
Expense impact

Tax impact
Net Income Changa

EPS Impacl
Item 9: Switching at maximum for RSC and POLR (AAC) credit (25% Res & 50% C&l)

Worst Case Sensitivity on switching -- reflacts additional RSC credits ang AAC credits

Revenue impact
Expense Impact
Tax Impact

Nat Income Change

EPS Impact

S ST
w3 m s,

CONFIDENTIAL PROPRIETARY
TRADE SECRET
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Prefiminary Ji120 Privileged and Confidential

Comparison: 10-22-04 Proposal less ariginal assumptions
IMF JNAAC C1l 4% in 2005, Res 6% in 2006, Res 10% cap, RTC Extension, Res Def o RTC

2004 2005 2006 2007 2008
ltem 10: IMF Charge

Based on 2% of "little g” rate. CAl starts 2005, Res 3tarts 2008

Revenue Impact .
Expense Impact
Tax Impact

Het Income Change

EPS Impact

ftem 11: Reserve Power Tracker das
Reserve purchases recovered through non-bypassable charge stading in 2005
Revenua Impact
Expense Impact

Tax Impact
Net income Change

EPS Impact
ltem 12; Residential 10% cap on rider increased™

Cap residential increases due to AAC, FuellEA, IMF, Syslem Reliabiiity, and 5% gen credit al w%lyr
Any “over cap™ amounts are carried forward for futurarenovew 7 RN

Revenue Impact
Expense Impact
Tax lmpact

Net Income Change

EPS Impact
Met impact of all RSP items:

Revenue Impact

Expense iImpact
Tax Impact
Nel income Change

RSP kems EPS Impact

Percent of Settlement

CONFIDENTIAL PROPRIETARY
TRADE SECRET
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Schafer, Anita 01121 CONFIDENTIAL PROPRIETARY

v TRADE-SECRET
From: Lemke, Wait
~ Sent: Tuesday, Oclober 26, 2004 11:00 AM
( el Ficke, Greg; Steffen, Jack; Schrader, Steve
Ce: Wathen, Con

Subject: RE. RSP update
Attachments: Summary of Rate Stabilization Plan flems Updale 10-21 Update for RTC Reimb.xls

Per your request, the attached is the 10-21{JJllorksheet updated ta remove thdlJlBeimbursement on the CRES—

From: Ficke, Greg

Sent: Tuesday, October 26, 2004 9:59 AM

To: Lemke, Walkt; Steffen, Jack; Schrader, Steve
Cc: Wathen, Don

Subject: RE: RSP update

Can you make this change to the 10/21 -:ersion? Do you know which one I'm referring to?

From: Lemke, Walt

Sent: Tuesday, October 26, 2004 10:44 AM
Ta: Steffen, Jack; Ficke, Greg; Schrader, Steve
Cc: Wathen, Don

Subject: RSP update

> shedis any RSP compansan. The only change from the comparison done Friday is l0 remove the-mursement
- RES m item 8 on the warksheet.

This change was made after a conversation with Jack and Greg whaere it was determined that the prsantation of th@iliillfand
imbursements on the CRES conltracts was not consistent and that teiilliliflcimbursement should not be on the analysis.
M _ nbussement N M < customers are in essence paying these

I R Since the comparison oes not show the

the credit. The this w:
presemation cd slstant th sentation.

et it would be ncorred tos
and this update makes th

Note: Since the CRES agreement assumptions have remained unchanged_mss all the diffarent scenarios, there is no
difference in the incremental dilfferences belween the base and any of the scenarios. However, since both the numerator and

denominator in the percent calcufation have changed (by approx. 2008 period), the percenl will change
slightly. For example, the percen! on the Friday (10-22) analysis wa nd the same scenario with the
updale o ilem B is nom




Preliminary Ax) 122 Privileged and Confidential
Current 5-year Forecast with original assumptions

2004 2008 2008 . 2007 2008

itam 1: Deferral of T&() expensas in 2004 and 20035 with Recavery in 2008-2010

$48 miilion annual T&D expenses are deferred fo a regulatory assel starting
mid 2004 through the end of 2005. Recovery is aver five years 2006-2010.

Revenue lmpact
Expense impact
Tax Impact

Net income Change

EPS Impact {diluted shares)

Mem 2: Extend the Residential RTC collectian through 2009 and 2010

Cofiection of RTC revenues from Residential cusiomers is extanded from the
end of 2008 10 the end of 2010, This allows for a higher retum and thus lowet
RTC amortization over the period 2005-2010 (assumed no change in 2004}

" wﬁﬂ‘”wm
Revenue impacl
Expense impact
Tax impact

Met income Change

EPS Impact

item 3: Add POLR charge on non-switch and CRES

Added a POLR revenue charge each year (based on 8% of kitle g for C&[ and OPA).
Amounis are cumutative - for example: ihe 2008 is 12% (6% .2005 + 8% 2008)
Residential is 0%, 11%, 17%. and 2% in 2005-2008 respectmhv

Revenue Impact
Expensa Impact
Tax Impact

Met income Change

EPS Impact
ftam 4: Rate Stabilization Charge "Credit® up to 23% on Switch customers (excl CRES)

{note:: 2005 assumes switch cusiomers are under current shopping credits which would cover RSC)
{The current shopping credils cover litte g which ndudes the new RSC (RSC 2 15% ot gj)

Revenue impact

Expense impact
Tax Impact
Nei Income Change

EPS Impaci
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Pretiminary ui423 Privileged and Confidential
Current 5-year Forecast with original assumptions

2004 2008 2008 2007 2008
ltem &: Implement CGAE Fuel Casl recovery machanism.

Reflecis the incremamtal kiel costs between the frozen fual rate and the actual
cost of fucl 1o serve the nan-swilching customers. Com, Ind, & OPA starts in
20095, Residential stanty in 2006. ‘

Revenue Impact
Expense knpad

Tax impact
Met Income Change

EPS Impact

Revenues impact
Expanse Impact

Tax impact
Hel lncome Changa

EPS Impact

Revenue tmpact
Expense Impact
Tax impact

Net Incoma Change

EPS Impact

RTC relmbursement and discount on generation rale {note: POLR charge impact included in item 3)

em 3. CRES Settlement ems

¥

Revenue Impact .
Expense impact

Tax impact
Netl Income Change

EPS Impact

Revenue Impact
Expense impaci
Tax impact
Met income Change
EPS impact
CONFIDENTIAL PROPRIETARY
TRADE SECRET
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Preliminary _ Privileged and Confidential
o 0142¢
Current 5-year Forecast with original assumpticns

Item 10: System Sustainablilty Charges

Nal applicable in S-year plan

Revenue impact

Expense impact
Tax lmpact
Met income Change

EPS impact

ftern 11: Resarve Power Tracker

Nat applicable in 5-yaar plan (included in POLR/AAC)

Revenue linpact
Expecnse Impact
Tax impact

Nel income Changa
EPS Impact

Itam 12: Residential 10% cap on rider increases
Nat applicable in S-year plan
Revenue lmpact
Expense Impact
Tox mpact
Nei Income Change
E£PS Impact

Net Impact of all RSP items:

Revenue Impact
Expense Impact
Tax impact

Net income Change

RSP Mems EPS impact

CONFIDENTIAL PROPRIETARY
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Proliminary 01125 Privileged and Confidential

Current 5-year Forecast updated 10-21-04 Proposal
II'{WMCCH 3% in 2008, Res 7% in 2006 - Res 0% cap

2004 2005 2006 2007 2008

ftem 1: Deferral of TSD expanses in 2004 and 2005 with Recovory in 2006-2010

$23 millian anmual of C81 T80 expenses are deferred 10 a reguiatory assat stacting
mid 2004 thvough the end of 2005.

Revenue impact
Expense lmpact
Tax impact

Net Income Change

£PS impact

lem 2: Residantial RTC collection ends 12/31/2008

Collection of RTC revenues rom Residantial customers is NOT axtended through 2010
See S5C charge (tem 10)

Revenua Impact
Expense impacl
Tax mpact

Nal Incame Change

EPS Impact

ftara 3: Add {AAC)charge dafault customers

Added a AAC revenue charge each year - 4% of litle g for C&J in 2005 and 4% in 2008
for 2008-2008. 6% for Residential in 2008. AX classes justfied incr 2007-2008
Amounts exclude reserves and EA (see items 3 & 11) {amounta per Rlbs

Revenua Impact
Expense Impact

Tax Impact
Net income Change

EPS Impact '_' ._ e

item 4: Raflect Rale Stabilization Charge "Cradit® of 100% on up to 5% CA&1 on Switch Cuslomers
and up ta 25% Residential. Reftects impact on "existing™ Switch customers

Revenue Impact
Expense Impact
Tax Impact

et Income Change

EPS Impact

CONFIDENTIAL PROPRIETARY
TRADE SECRET
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Proliminary Privilieged and Confidential

Current S-year Forecast updated 10-21-04 Proposal
1MF JAJAAC CRi 5% in 2005, Rus T% in 2004 -- Res 10% cap .

2004 2005 2006 2007 2008
ltam 5: Implement CG&E Fuel and EA Cost recovery mechaniam.

Reflects the incremental fuel and EA costs between the frozen fuel rate and the
actual cast of fuel to serve the non-swilching customers, Com, Ind, & OPA starls in 2005, Residential

starts in 2006.
. T S Ly T k\-(-u}’

Revenue Impacl

Expense Impact
Tax impact
Met Income Change

EPS Impact

Revenue Impact
Expense impact
Tax Impact

Net Income Change

EPS impacl

Itam 7: Residantial generation 5% credit ends 1/1/2008

Revenue Impac] Mj‘
Expense Impact E

Tax Impact

Net Income Change

EPS Impact
ltem §: CRES Settfement items

Revenue Impacl
Expense Impact
Tax Iimpact

Net Income Changea

EPS Impact

RAevenue impact
Expense Impact
Tax lmpact

Nel income Change

EPS Impact

CONFIDENTIAL PROPRIETARY
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Preliminacy \ )1127

Privileged and Caafidential
Current S-year Forecast updated 10-21-04 Proposal
MF TH/AAC CAI 5% in 2005, Reg T% in 2004 - Res 10% cap o
. 2004 2005 2006 2007 2008
#em 19; INF Charge

Hased on 4% of “little g” rate. C&l stanly 2005, Res starts 2008

Revenug impact
Expense Impact
Tax Impact

Met income Change

EPS Impact

item 11. Reserva Powar Tracker

Reserve purchases recovered through non-bypassable charge stasting in 2005

Revenue impacd ‘{;ﬁ .

Expensae impac!
Tax tmpact
Net Income: Change

EPS Impact

-1

item 12: Residential 10% cap on rider increases

Cap residential increases due to AAC, Fuel/EA, IMF, System Reliability, and 5% gen credil at 10%/yr
Any “over cap” amounis are caried lorward for Riture recovery

Revenue impact 3...- '
Expanse impact !
Tax Impact

Net Income Change

EPS Impact

Netimpact of all RSP items:

Revenue Impact
Expense Imgact
Tax impact

Net Incoma Change

RSP Rems EPS impact

CONFIDENTIAL PROPRIETARY
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Preliminary ‘}1128 Privileged and Confidential
Comparison: 10-21-04 Proposal [ess original assumptions

AMF SR/AAC CAYS% in 2005, Res 7% in 2006 — Ras 0% cap
2004 2005 2006 2007 2008

item 1: Delarral of TAD expenses in 2004 and 2005 with Recovery in 2008-2010

%23 miflion annual of C&1 TAD expenses are deferred o a regulatory asset starting
mid 2004 through the end of 2005.

Expense Impact
Tax Impact

Revenue lmpact \ R
Net income Change l\

EPS Impact

-«

item 2: Residential RTC collection ands 12/31/2008

Collection of RTC revenuas from Residential custamaers is NOT extended through 2010
See 55C charge (ltem 10)

Revenue Impact
Expense Impact
Tax impact

Net income Change

EPS Impaci

ltem 3: Add {AAC) charge defauit customers

Added a AAC revenue charge each yaar - 4% of little g for C&l in 2005 and 4% in 2006
for 2008-2008. 6% for Rasidential in 2008. All classes justified incr 2007-2008
Amounts sxclude reserves and EA {see ilems 5 & 11) {amounts per Rates)

Revanue Impact

Expense impact
Tax Impact
Net Income Change
EFS Impact ‘ ‘ i
item 4: Reflect Rate Siabilizalion Charge *Credit* oi 0% on up to 50% C& on Swilch Cuslomers

and up to 25% Residential. Reflects impact on "existing” Switch customers

) 'ﬂ,'_,;;:-‘ibu’h-‘l "
Revenue Impact
Expense Impact
Tax Impact
Nel Income Change

EPS Impact

a R
J T
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Preliminary 01129 Privileged and Confidential
Comparison: 10-21-04 Proposal less original assumptions

TMF SAIAAC CI 3% in 2005, Res 7% in 2006 - Res 10% cap
2004 2003 2006 2007 @ 2008
Item 5: Implement CG&E Fuel and EA Cost recovery mechanism.

Raflects the incremental fuel and EA costs between the frozen fuel rate and the
actual cost of fuel to serve the non-switching customers, Com, Ind, & OPA starts in 2005, Rasidential
starts in 2006. .

Revenue Impact

Expense impact
Tax Impact
Net Income Change

€PS Impaci

Revenue impact
Expense impact
Tax Impact

Net income Change

EPS Impact

Revenue impact
Expense mpact
Tax lmpact

Net income Change

EPS Impact

tem 8. CRES Settlament ltems

RTC reimbursement and discount on generation rate

Revenua Impact
Expense Impact
Tax impacl

Net Income Change

EPS Impact .

(tem 3: Switching at maximum for RSC 2nd POLR {AAC) credit (25% Res & 50% C81)

Worst Case Sensilivity on swilching — reflecis additionat RSC credits and AAC cradits

Lt L
Revenue Impaci ¥

Expense lmpact
Tax Impact
Mel incorne Change

EPS Impact

= = S T el
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Preliminary ' Privileged and Confidential

Comparison: 10-21-04 Proposal less original assumptions
INIF 3%IAAC C31 5% in 2005, Res 7% in 2006 — Res 10% cap
2004 2005 2006 2007 2008

item 10: IMF Charge

Based on 4% of “litle g” rate. C&l starts 2005, Res starts 2006 s "

P

Revenue Impacl

Expense Impact
Tax Impact
MNet Income Change

i b AR WP T e R . ‘

EPS Impact

Item 11; Resarve Power Trackar

Resarve purchases recoverad through mn-bypaﬁiggo;kcjmmmn 2005

Revenue knpact
Expense Impact

Tax Impact
Nat iIncome Changs

EPS impact
ltem 12: Residential 10% cap on rider increases

Cap residential increases dua to AAC, Fuesl/EA, IMF, System Reliabily, and 5% gen credil al 10%/yr
Any “over cap” amounts are carried farward lor future recovery

Raevenua impacl
Expensa Impact
Tax Impact

Net Income Change

EPS Impaci
Net Impact of all RSP items:

Revenue Impact
Expense Impact
Tax Impact

Mel incame Change

RSP ltems EPS Impact

Percent of Settlernent

CONFIDENTIAL PROPRIETARY
TRADE SECRET
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nousekeeping task here, I'm going to mark as Exhibit
1 the notice of depesition. You don't need to look
at this, but I'll just make this Exhibit 1.

What we'll be doing here today is we'll
just put the exhibits aside and -- after you get done
looking at them when I ask my guesticns, we'll put
them aside and that will be the court reporter's
copies. All right?

(EXHIBIT MARKED FOR IDENTIFICATION.)

MR, SMALL: Let's go off the record.

(Piscussion held off the record.)

Q. Mr. Ziolkowski, I'm geoing to ask several
guestions concerning what's been -- oh, I'm sorry.
We haven't marked it. This will be Exhibit 2.

(EXHIBIT MARKED FOR IDENTIFICATION.)

Q. Yes, that Exhibit 2 is Bates stamped 644
through 649. I'm going to ask you several questions
related to this group of e-mails. Would you please
refer to page 648 and 649 of this exhibit? This is
a -- first e-mail is from Paul Smith who we'wve just
discussed a little bit, August 1S%, 2006. At the
time of this e-mail what was your relationship to
Mr. Smith and Mr. Storck? 1Is this a time when you

reported to Mr. Storck?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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A. Yes, 1 reported to Mr. Storck.
Q. And what was Mr. Smith doing?
A, Could you clarify that question?
Q. Well, we went over -—- I just wanted to

make sure, you just responded to what Mr. Smith does
today, but I wanted to make sure or confirm what he
did at the time of this e-mail which was not very
long ago.

A. Mr. Smith -- Mr. Smith's duties were
essentially the same as they are today. Don Storck
reported to Mr. Smith.

0. wWhen did Mr. Bailey become your
supervisor this last time?

A, It was about November 2006.

Q. Now, it's a fairly short e-mail, this is
Bates stamped 648, and there's a reference in the --
at the beginning of the first sentence that talks
about C&I -- "C&lI" is for commercial and industrial;
is that correct?

A, Yes.

Q. And it discusses a -- or there's
something about a C&J rate increase in 2009 and 2010.
Can you tell me, do you understand what that means?

A. Yes.

ARMSTRONG & OKEY, INC,, Columbus, Ohioc (614} 224-9481
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Q. What does that mean? What is the
increase that this is referring to?

A. Mr. Smith, I believe, is referring to the
filing that Duke Energy - Ohio maée to extend its
market based standard service cffer.

Q. That's the case 06-986 that I referred
to. Are you familiar with those case numbers?

A. That case number sounds familiar.

Q. It's not terribly important, but it's the

continuation of the rate stabilizaticn plan; is that
the gist of it?

MR. COLBERT: I'm going to object.
That's not a correct characterization of its title.
It's an amendment as opposed to continuation.

MR. SMALL: Whatever.

MR. COLBERT: You c¢can answer.

Q. It's in that case,
a. Yes.
Q. And what is the increase that's referred

to here? 1Is it some component of rates?

A, Well, the increase that's referred to
here are increases that are specifically defined in
that particular filing in that particular case

number.

ARMSTRONG & OKEY, INC.; Columbug, Chio (614) 224-9481
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Q. You have me at a little bit of a loss.
Do you know what components there are or what they're
called, the increases?

A. I'm somewhat familiar with that filing

that we made, yes.
Q. And what -- are there components that are

increasing in 2010 for C&I customers?

A, Yes.,
Q. And what are they?
A. I recall the rate stakilization charge

would go up somewhat, and the IMF would go up
somewhat.

Q. All right. Right after that there's a
reference to calculating the percent of the increase
that would be rebated to CRES customers. Do you see
that?

A, Yes.

Q. Do you understand Mr. Smith's reference
in that portion of his sentence?

A. Yes,

Q. And what is that?

A. My understanding is that Mr. Smith was
asking for the changes in the option payments that

the company makes and how those would be impacted in

ARMSTRCNG & OKEY, INC., Columbus, Chio (614) 224-9481
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Q. Now, in my deposition of Mr. Gomez, Jon
Gomez, yesterday -- are you familiar with Mr. Gomez?

A, No.

Q. Ch.

A. Just his name. I don't know him

persocnally.

Q. Okay. You've had scme communication with

him, though.

A. Via e~-mails.

Q. Right. And he mentioned yesterday a CRES

line item that he deals with in his revenue model,

Is that this --

do you know whether that's the same

reference to CRES as in this e-mail?

A. I don't know.

Q. Have you communicated with Mr. Gome:z

about his revenue model?

A. I recall having communicated via e-mail

with Mr, Gomez,
information was

Q. All
this e-mail, do
"hetween 15 and

A, No.

but I don't recall exactly what any
related to.

right. Going down a little bit in
you understand the reference to

30 percent"?

ARMSTRONG & OKEY, INC., Columbus, Chio (614) 224-9481
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Q. You don't understand that part of the
e-mail?
A. No, I don't,
Q. All right. ©On the next page Bates

stamped 649 Mr. Storck, who was copied on the earlier
e-mail August 1S5t, appears to respond to that

g-mail with a short e-mail of his own to you saying

"Let's discuss.” Do you see that?
A, Yes.
0. And did you receive this e-mail from

Mr. Storck?
A. Yes, I did.
Q. Did you discuss the matter with

Mr., Storck?

A. Yes.
Q. And what was discussed?
A, I recall that Mr. Storck, who reported to

Mr. Smith, wanted to make sure I understoed what
Mr. Smith was looking for and wanted to make sure
that I would accomplish his task for Mr. Smith.

Q. Did you complete a project for Mr. Smith
as a result of that discussion?

A. I believe so.

Q. And what did you do?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-948l
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A. I believe I prepared a spreadsheet, but I

don't recall any of the details of this particular
spreadsheet.

Q. Okavy.

MR. SMALL: Can I have that last answer
rgad back to me?
{Answer read.)

Q. Without going into the details which you
don't remember, do you remember the general topic of
this spreadsheet that you prepared?

a. I think so.

Q. And what was it =-- did it relate to what

Mr. Smith referred to as the CRES customers?

A. Yes, it did.
Q. And what are those customers?
A. The CRES customers are those customers

that receive option payments from Cinergy Retail
Services or Duke Energy Retail Services,

Q. And that's the universe of the customers
that are referred to in this =- or that you prepared
the spreadsheet for for the CRES customers that
are -- CRES customers, they're customers that receive
payments from CRS which is now called DERS, Duke

Energy Retail Sales?

ARMSTRONG & OKEY, INC., Columbus, Chio (614) 224-9481
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&, Yes.

Q. Okay. That's the entities. What was the
general nature of the spreadsheet?

A. I'm having a hard time recalling what
that spreadsheet looked like, so I'm not sure.

Q. Just on a general topic, did it have
something to do with the C&I rate increase in
2009-20107

A. It would have, because my goal would be

to answer the question for Mr. Smith.

Q. Okay. On the bottom of the same exhibit,
but -- on the bottom of 646. Bates stamp at the
bottom of it says "646." Do you ﬁave that?

A. Tes.

Q. Okay. On the bottom of that there's an

e-mail from Don Wathen and it's to you. And it

states that "You and Tim are the only ones I'm aware

of who know this stuff.” Do you see that?
A, Yes.
Q. Now, the reference to Tim, that's Timothy

Duff; is that correct?
a. Yes.
Q. And the reference te "stuff" is a little

bit vague, but is that the CRES payments that are

ARMSTRONG & OKEY, INC., Columbus, Ohio (614} 224-9481
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mentioned in the e-mail on Bates stamp 6477
A. Yes.
Q. Mr. Wathen's e-mail was responding to or

resulted from Mr. Gomez's inquiry; is that correct?

a. Yes,

Q. Ckay. Now, is this the nature of the --
did you exchange e-maill with Mr, Gomez as a result of
this inquiry?

A, Yes, 1 did.

Q. And have you ever had any communications
with Mr. Gomez on any other subjects other than the

CRES payments?

A. I den't recall.
Q. Qkay.
MR. SMALL: Let's go off the -- stay on

the record.

Q. I'm being careful about this word "CRES"
and I'm trying to be clear about this, and the reason
I'm being clear about this, I'll just sort of warn
you, is that CRES and CRS, for Cinergy Retall Sales, .
are very clase to one another when you say them, so
I'm going to be trying to be clear, and if you could
da the same, I would appreciate it.

All right. If you would just keep that

ARMSTRONG & COKEY, INC., Cclumbus, Ohio (614) 224-9481
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for a moment, we will come back to it in a little
bit. I'm going to mark another exhibit, Exhibit 3.

MR. SMALL: Paul, this is not from your
material.

MR. COLBERT: Right,

MR. SERIO: You've seen it before,
though.

MR. COLBERT: Yeah.

MR, SMALL: If you would mark that as
Exhibit 3.

{EXHIBIT MARKED FOR IDENTIFICATION.)

Q. (By Mr. Small} All right. Exhibit 3 has

a number of agreements on it. What I'd like to
concentrate on the lines that say "Option Agreement,”
and let me explain this chart to you a little bit.
I[f vou see the third agreement down, the first three

are all labeled under Party 2, they're all labeled -~

GM for General Motors. The third one down says

"Cption Agreement"; do you see that?

A. Yes.

Q. That would be -~ that means option
agreement for GM. And then you look three lines down
below that, it says "Option Agreement," and under

Party 2 it says "Marathon"; do you see that?

ARM3TRONG & CKEY, INC., Columbus, Ohio (614) 224-9481
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a. Yes.

Q. And down the chart it has a similar
structure where there are option agreements under the
title Document and then a party's name next to it
under "Party 2." Do you see that?

A. Yes.

Q. Now, you refer to CRES customers as those
that receive option payments; is that correct?

A. Yes,

Q. When you refer to the customers that
receive option paymants, are you referring to the
parties listed under the column Party 2 that are
listed under Document as having option agreements?

Do these look like the customers that you are
referring to?

A, Yes,

Q. Does this look like a complete list of
the parties that have option agreements and receive
option payments?

A. It looks complete,

Q. At the bottom you'll see three lines that

are devoted to-as the —-—‘is listed
under Party 2. Is-ne of the entities that

you've been referring to as a CRES customer? You'll

ARMSTRONG & OKEY, INC., Columbus, Ohioc (614) 224-9481
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notice it's not listed as having an option agreement.
A. No.
Q. -is not cne of the CRES customers
that you've been referring to?
A. No.

Q. Okay. There's another agreement that

we've seen in this case dealing witl‘-
Ty - YR - o che cres

customers that you've been referring to?
A, Yes, it is.
Q. Okay. So all the customers listed here
as having an option aqreement, not—buty
is included as a CRES customer in your terminoclegy.
A, Yes.
Q. I believe you can set that aside.

I'm going to go back ta Exhibit 2. 1 see
you 3till have it in front of you. That's it, yes.
And I'm going to be asking a series of questions
concerning an e-mail that starts at the bottom of
page Bates stamped 645 and extends over tc 646. That
e-mail was from you to Don Wathean and Jon Gomez May
11th, 2006, with a copy to Don Storck. Topic is
CRES Payments. Is this an e-mail that you sent at

least partially in response to Mr. Gomez's inquiries?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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A. Yes.
Q. And the inquiries we just looked at a
moment ago.
A. Yes.
Q. There are many little features in it so

I'd like to go over it a 1little bit at a time.
There's a reference to Customer Choice, I'm at the
very bottom of 645, "Customer Cholce in January 2001"
is what it says. You are familiar with electric
restructuring legislation that was passed in the

state of Chio?

‘A. Yes.

Q. Are you familiar with the terminology
"SB3"7?

A. Yes.

Q. And that was a designation for the

electric restructuring legislation; is that correct?

B, Yes.

Q. And you are familiar that that electric
restructuring legislation permitted customers to
choose their supplier cof generation service beginning
January 15%t, 20017

A, Yes,

Q. Now, again at the bottom of €45 there's a

ARMSTRONG & QKEY, INC., Columbus, Ohio (614) 224-948%




10
11
12
13
14
15
16
17
18
19
20

21

23

24

01146

28

reference to market development period. Do you see
that?

A. Yes.

Q. What is your understanding of the term
"market development periocd"?

A. Market development pericd was a period
covering —-- starting in January 2001 and ending no
later than December 318%Y, 2005, during which CG&E's
electric rates were frozen and customers could switch
to CRESs, and those that switched would receive a
shopping credit.

Q. That's one of those instances where it
would be best if you used the CRES because we're
going to get into -- it may get a little messy. Your
reference was to competitive retail electric
suppliers, CRES?

A, Yes.

Q. Thank you.

Are you familiar with a CG&E filing
around January 3Yd, 2003, concerning generation
rates to be charged after the market development
period?

A. Yes,

Q. And that was the ~-- that original filing

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-948L
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is what you referred to earlier as the ccompetitive
market opticn; is that correct? |

A. Yes,

Q. And what happened to that filing, that
first initial filing in 2003°?

A. As far as I'm aware, no action was taken

during 2003 on that filing.

Q. All rigpt. And I believe that's the
topic of your first full paragraph on page 646 which
starts out "By 2003." What is your understanding of
the treatment of the company's proposal in 20032

A, Could you restate that?

Q. Well, what's your understanding cf the
PUCO's treatment of the company's filing, and in
particular you make several statements in this first
full paragraph on 646 about the PUCO's treatment of
the competitive electric retail market in Ohig?

A. My understanding was that the PUCO tcok
no action on our filing, and 1 believe that the PUCO
did not like that particular filing.

Q. And are you familiar with them actually
asking the company to file some alternative to the
competitive market option?

A, Yes.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614).224-9481
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Q. And that tocok place in early-2004,
carrect?
A, Yes.
Q. And that's the nature of the comment that

you make at the tap of the second full paragraph that
starts "CG4E filed its RSP" and so forth.

A, Yes.

Q. In that same paragraph there's a
reference to large customers and the term that you
use is "The intervenors represented a roadbleck™; do
ycu sea that?

aA. Yes.

Q. And in making that statement -- and I'm
sorry, we're not quite done with Exhibit 3, would you
refer to Exhibit 3? Thank you. =-- the large
customers that you're referring to in that paragraph,
is that a reference to the customers that we see on
Exhibit 37

A. Yes,

Q. And that's including, for instance, I'm

referring to all the customers here, not just the

~ones with option payments, just to be clear,

including —

A. Yes,

ARMSTHRONG & OKEY, INC., Calumbus, Ohio (614) 224-9481
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Q. Okay. And that's what you're referring
to in the second full paragraph on page 6467
A, Yes.
Q. All right. 1 believe you can put Exhibit

3 aside, we're going to stay with Exhibit 2. I'm
going to mark a few more exhibits, three exhibits.
We'll do this one at a time.
MR, SMALL: Let's go off the record for a
second.
(EXHIBITS MARKED FOR IDENTIFICATION.)
(Recess taken.)
MR. SMALL: Let's go back on the record,
Q. All right. We're going to be going back
and forth between your e-mail and the Exhibits 4, 5,
and 6. In your e-mail you mention, and this is the
third full -- I'm still over on your e-mail, the
third full paragraph of your e-mail, there's a
reference fo "generation service for the intervenors
at prespecified, contractual rates." Do you see
that?
A, Yes.
Q. And I've got Exhibit 4 which shows an
agreement between Cinergy Corp. and Industrial Energy

Users - Ohio, that's in the first sentence at the

ARMSTRONG & OKEY, INC., Columbus, Ohic (614) 224-9481
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very top.
A. Yes.
Q. Is this one of the agreements that you're

referring to in your e-mail concerning negotiation of
generation service for the intervenors?
A. Possibly. When I wrote this memo, I

didn't have any contracts or anything in front of me.

Q. Understood. But you're referring to some
agreements.

A. Yes. I =-- yes.

Q. Is Exhibit 4 in the nature ¢of the

agreement that you're referring to?

A. Yes.
Q. And Exhibit 9 is another agreement dated
at approximately the same period of time. I'm wrong

about that. For the company's system here, Exhibit 4
is Bates stamped 334 through 340.

Let's try to do this with the exhibits.
I've made a small error here in mixing dates.
Exhibit 4 is dated around November 2004. The
agreement in Exhibit 5 is dated around May 2004. Did
you understand that there were difference sets of
agreements for service to these industrial customers?

Some, with earlier dates and some with later dates?

ARMSTRONG & OKEY, INC., Columbus, Ohioc (614) 224-3481
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A. I understood that particularly because

the November agreements said that they superseded May
agreements --

Q. Right.

a. -- which meant that May agreements nmust
have existed.

Q. Okay. I know you said you didn't have
the contracts in front of you when you wrote this,
but had you ever seen these agreements?

A, I was somewhat familiar with the November
égreements.

Q. And the November agreements would be like

the one that's shown onh Exhibit 4.

A Yes.
Q. And then Exhibit % I'm showing a May
agreement. Is your understanding there would also be

a2 November agreement with the same customers?

A. Well, Exhibit 4 is the November agreement
that's associated with Exhibit 5.

Q. Ah, you're correct. You're correct.
They both have to do with IEU, so Exhibit 4 is the
November agreement, and I think yecu've said it
superseded the May 2004 agreement for IEU; is that

correct?

ARMSTRONG & COKEY, INC., Columbus, Ohio (614) 224-9481
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A, Yes.

Q. Your understanding of the relationship;

ckay.
Exhibit 6 dated close to November, it's

October 28%h, 2004, and Exhibit 6 is Bates stamped
353 through 357. And that's with, well, it refers to
the hospitals; do you see that?

A, Yes.

Q. And is that another one of these
late~2Q04 agreements that you were referring to in

your e-mail? The negotiation of generation service

"to the intervenors at prespecified, contract rates.

A. I believe I was referring to this
agreement also. |
Q. You can set those aside.
A little bit further down in your e-mail,
the same paragraph, third full paragraph, and this is

sort of in the middle of that paragraph, it says,

“The CRES settlement was too risky." Do you see
that?

A. Yes.

Q. By "CRES settlement" you are referring to

the entering into agreements of the nature of

Exhibits 4, 5, and 6; is that correct?

ARMSTRONG & QKEY, INC., Columbus, Ohio (614) 224-9481
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A, Yes.

Q. What do you understand about the
riskiness of the settlements? What did you mean by
the settlement was too risky?

A, I recall when I wrote this memo my
understanding was that the contracts were risky to
serve large industrials at a fixed price given the
volatile market conditicns.

Q. Would you turn back to Exhibit 4 -~ I
apologize for asking you to turn that back in -- 334,
starts with Bates stamp 3347 And that's an agreement
invelving Cinergy Corp. and IEU and mentions Marathon
Ashland and General Motors. 1Is there something in
this agreement which is a fixed price and nature that
caused the risk that you referred to in your recent
answer?

A, I don't know.

Q. ¥You haven't analyzed the agreement that I

put in front of you, Exhibit 47

A. No.

Q. Did you ever do any analysis on this?

A. No.

Q. Did you, and specifically with respect to

the risk that you referred to in your e-mail, did you

ARMSTRONG & QKEY, INC., Columbus, Ohio (614) 224-9481
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discuss that feature of the CRES settlements with
anyone else in the company?

A, Nce. I just at the time I wrote this
guick memec I recalled someone mentioning, and I don't
even remember who, saying that someone had decided
that the contracts were too risky.

Q. Was that somebody in the Rate department?
Somebody in close proximity to your work?

A. Possibly, vyes.

Q. Do you recall any analysis that was
performed by your group or any others regarding the
likely outcomes of moving forward with the CRES
settlements? Some kind of risk analysis or anything

of that nature?

A. No, I don't.
Q. All right. A little further down in your
memo, same paragraph, you stated that -- it states

that "Cinergy entered intec negotiations with each of

the parties.” Do you see that?
A. Yes.
Q. What's your understanding about an

additional round of negotiations?
A. Well, I recall that the November

contracts contain a clause that required Cinergy

ARMSTRONG & CKEY, INC., Columbus, Chio (614) 224-%431
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Retail Services to renegotiate with these CRS
customers, this group cf customers, if --
Q. Your term is "CRS" here? CRS customers?
A, Yes, the CRS.
Q. Meaning customers that had an option

agreément with Cinergy Retail Sales?

MR. COLBERT: 1I'm going to object.

MR. SMALL: 1I'm not trying to be
difficult, I'm just trying to distinguish CRS from
CRES here.

MR. COLBERT: No; I understand. I
appreciate that. But I think that you're confusing
the time line because at least at this peint there
are no option agreements. You haven't reached that
in the time line.

MR. SMALL: Okay.

MR. COLBERT: That's all. 1I'm trying te
prevent that confusion.

MR. SMALL: Why don't we start over again
and, I didn't mean to interrupt your answer, just
that terminology of CRES and CRS 1s scometimes
difficult to deal with, s¢ why don't we have the
guestion read back and you can respond to it again.

(Record read.)

ARMSTRCONG & CKEY, I[NC., Cclumbus, Chic (614} 2:24-%481
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A. My understanding is that the November

2004 contracts contained a clausSe that required
Cinergy Retail Sales to renegotiate if there was some
kind of adverse ruling from the PUCO.

0. And was there an adverse ruling by the
PUCG?

A. I recall that in November, late-Naovember
cf 2004 there was a ruling from the PUCO, but I am
not in the position to -- was not in the position to
decide whether it was adverse or not.

Q. It is the crder under which customers are
being charged teoday:s isn't it? I'm sorry, let me go
back.

It is the order uﬁder which customers
were being charged at least until the remand from the
Supreme Court.

A. Yeg. I'm referring to the Novemper
22nd antry on rehearing, I think that's what it
was.

Q. And from there to at least thertime
when -- November 2006 when it remand, that was the
crder that was in effect for charging standard
service offer rates to customers.

A. That's correct. Although I recall in

ARMSTRCNG & CKEY, INC., Cclumbus, Chis (614) 224-3481
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2005 there were some -- there was ancther
clarification order about April of 2005 regarding
return pricing and things like that.
Q. Okay. I'm going to mark Exhibit 7. It's

Bates stamped 1 through 14.
(EXHIBIT MARKED FOR IDENTIFICATION.)
Q. Mr. Ziclkowski, the Exhibit 7 is labeled
Option Agreement By and Between Cinergy Retail Sales,
LLC and — Do you have that in
front of you?
A, Yes.
MR. COLBERT: Excuse me, Mr. Small, might
this be a good time to go toc a sealed transcript?
MR. SMALL: Sure. 1It's your designation.
MR. COLBERT: While he's talking about
the specific option agreements, the rest of this
should be under seal.

(CONFIDENTIAL PORTION EXCERPTED.)

ARMSTRONG & OKEY, INC., Columbus, Chio {(614) 224-9481
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we've labeled as Exhibit 77

Is it your understanding, and here I'm

to make monthly or gquarterly payments,™ is it your

39

Have you ever seen this agreement which

referring back to your e-mail where it says "entered

into negotiations with each of the parties and agreed

ARMSTRONG & OKEY, Columbus,
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understanding that the next round of negotiations
resulted in agreements with large customers?

A. It was my understanding that agreements
resulted, but I did not know the nature -- the exact
nature of those agreements. |

Q. All right. You refer to net knowing the
exact nature of the agreements, but earlier you
referred to option agreements and option payments; do

you remember that?

A. Yes.
Q. So you did know the general nature of the
agreements.
A, The monthly payments that I calculated,

and quarterly payments, were generally called "option
payments” by various people around the company;
however, when I wrote that at the time I wrote this
memo, I had never seen an actual option contract nor
did I know that they existed.

Q. Do I understand it, then, that you
understood that, as you state, Cinergy entered into
negotiations with the large customers, and you also
understood that payments were being made to large
customers, but you'd never actually seen the

agreements themselves?

ARMSTRONG §& OQOKEY, INC., Columbus, Chioc (614} 224-3481
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A, I had seen the November 2004 agreements,

but I had never seen any option agreements, nor did I
even knocw that they existed.

Q. But you were aware that there were
references, for instance in e-mails and so forth, teo
option agreements and option payments.

A, I had oftentimes seen the term and used
the term “optién payments.,"

Q. And did you connect them with this next
round of negotiations that you mentioned here, that
Cinergy entered intc negotiations with each of the
parties? Did you connect those two things?

A. My jeb -- my job each month and each
quarter in 2006 was to calculate the payments and we
sometimes called those "option payments,"” and I
assume that something had gone on during late-2004,
but I wasn't a party to those negotiations, s0 I
didn't know what, and -- but in 2006 when Tim Duff
moved te a new job, I took over and started
calculating those option payments and we did those
every month, so . . .

Q. And is it your understanding, I think
that's close to what you state in the next paragraph,

it says, starting with the word "so," "but they

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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receive payments," referring here to CRES customers,
"hut they receive payments from the company instead
of receiving generation service from the Cinergy
CRES." S¢ your response was about calculating the
amounts of those payments in lieu of generation
gervice to the Cinergy -- from a Cinergy CRES; is
that correct? Those were the payments that you were
calculating.

A. Those are the payments that I'm
calculating, yes.

MR. COLBERT: Mr. Small, if I might
inguire, are you daone asking about specific
agreements? If you are, I have no objection to this
part of the questioning and the e-mail becoming
public.

MR. SMALL: Well, I'm not sure I'm done.

MR. COLBERT: Okay. Fair enough.

MR. SMALL: Just pause it here for a
second. Collecting my thoughts.

MR. COLBERT: I was just trying to
minimize the portion under seal, that's all.

MR. SMALL: Let's go off the record for
just a mement.

{Discussion held off the record.)

ARMSTRONG & OKEY, INC., Columbus, Ohic (614) 224-~9481
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MR. SMALL: Let's go back on the record.

Q. If you could pull out Exhibit 7. I
believe it's in front of you. Right here. And you
sald you're not familiar with that document; is that
correct?

A, That is correct.

Q. Okay. Wouldryou turn to Exhibit B at the
very end of the document, actually there are two
Exhibit Bs Bates stamped 12 and Bates stamped 13. Do
you see that?

A. Yes.

Q. Do these rates look familiar to you from
the tariffs of Cincinnati Gas & Electric or what it's
now called, Duke Energy ~ Ohio?

A, I don't have the tariffs memorized, but
these loock like they're structured in a similar
manner,

MR. COLBERT: Mr. Small, would it be
helpful if we printed out a copy of the DP rate?
MR. SMALL: Let's go off the record.
(Recess taken.)
MR. SMALL: Let's go on the record.
Q. You mentioned that you have been doing

calculations having to do with payments to what is

ARMSTRONG & OKEY, INC., Columbus, OChio (614) 224-9481
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referred to in your e-mail as CRES customers. When

" did you take over that -- I understand from previous

depositions that you didn't always have that task,

when did you take over that task?

A. It was about April of 2006.
Q. And who did you take that task over from?
A. Tim Duff.

0. And why did you take that task on from
Mr. Duff, that Mr. Duff had performed?

A, Mr, Duff took a new job in Charlotte.

Q. Now, from my deposition yesterday I
didn't understand that Mr. Duff and you are in
similar type of positions. Can you tell me why the
function was given to essentially a person in the
Rate department?

A. I think that was because these option
payments are calculated based on various MBSSO
components, and I'm very familiar with our retail
rates including all of the MBSS0O components of those
rates. And I'm very good with spreadsheets, too,

Q. Had you worked with Mr. Duff during the
£3-93 case, the case that began in January 20037

A. Could you restate that or be more

specific?

AXMSTRONG & CKEY, INC., Columbus, Chio (614) 224-9481
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Q. Well, when was your first contact with --
what was your first contact with Mr. Duff,

professional contact within the Cinergy organization?

A. I recall that it was sometime during
mid-2004,

Q. What was the subject matter of your
contact?

A. I don't recall specifically, but I

bel ieve that it was related to our rate stabilization

plan.

Q. What was his responsibility regarding the

rate stabilization plan?

A. I'm not sure.
Q. And did you have regular dealings with
Mr. Duff? There's -- of course there's an e-mail

that says that you and Mr. Duff understand this
stuff, so did you have regular contact with Mr. Duff?

A, I think that during the fall or during
late~2004 I worked with Mr. Duff to help him put
together his spreadsheet model for calculating these
monthly payments.

Q. And those would have been the
spreadsheets, just to be c¢lear here, the spreadsheets

to calculate payments related to the companies that

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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we looked at on Exhibit 3 that had option payments

plus _ is that correct?

A, Yes.

Q. And when you perform your calculations --
how often do you do your calculations? There's a
reference to monthly or guarterly payments. Are you
deoing calculations monthly and quarterly for these
payments?

A. Just to be clear, I no longer do these
calculations.

Q. All right.

A. As of September of 2006.

Q. Who performs the function now?

A. Rick Ehlers.

0. Spell that last name, please.

A, E-h-l«e-r-s.

Q. We looked at an e-mail yesterday which
referred to you and Mr. Ehlers sharing the
responsibility. Did you share the responsibility for
a time, or maybe there was a hand-~off period?

A. There was a hand-off period during the
fall of 2006. Probably September through November
time frame.

Q. And during that period you helped

ARMSTRCNG & OKEY, INC., Columbus, Ohio (614} 224-5%431
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Mr. Ehlers with the computations and that sort of
thing?
| A.  Yes.
Q. Anything else that you dealt with
Mr. Ehlers on?
A. Mr. Ehlers is a member of the Rate
department.
Q. QOkay.
A. So I deal with Mr. Ehlers on varicus

topics, various issues.

Q. Do you report to the same person?

A, No.

Q. Who dees he report to?

A. Mr. Ehlers reports to Mr. Storck,.

Q. Is there some distinction between --

there must be. What is the distinction between the
group that you work in and the grcup that Mr. Ehlers
works in?

A. Formally my group is -- working for
Mr. Bailey is a rate design group, and Mr. Ehlers
working under Don Storck is, at least on paper deals
with revenue requirements, cost of service, but the
reality of the organization is that we all chip in

and do whatever needs to he done.

ARMSTRONG & OKEY, INC., Columbus, Chio (614} 224-9481
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Q. Regardless of whether you're under
Mr. Bailey or Mr. Storck's --
A, That's correct.
Q. -- supervision.
A, Yes.
Q. There is a reference ~- I'm going back to

your e~mail again, Exhibit 2, Bates stamped 646.
There's a reference, third-to-the-last paragraph,
paragraph starts “The payments." Do you sée that?

A. Yes.

Q. And in the middle of that it refers to
"receive refunds of various RSP riders," and then it
has, for example, AAC, FPP, IMF, SRT. Do you see
that?

A, Yes, I do.

Q. Would you turn to Exhibit 7? There's an
Exhibit A within that that's at Bates stamp ll. Can
you tell me whether the reference to the refunds of
various RSP riders refer to the information that
appears on Exhibit A?

a. When I wrote this memo, I was actually
referring to the November 2004 contract because I
have never seen Exhibit 7 before.

Q. Okay. I see. So just up above that it

ARMSTRONG & QKEY, INC., Columbus, Chio (614) 224-9481
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says "Generally speaking, the cohtracts with each
group, " the reference to "contracts" is to the
November or -- higher up in that e-mail you refer tc
it as generation service for the intervenors at
prespecified, contractual rates. Those are the
contracts you were referring to.

A, Those are referring to the November 2004
contracts,

Q. Okay. Sticking with that paragraph for a
second, there's a reference at the very end of it to

"and payments are made from the CBU's (nonregulated

generation) budget."™ What is CBD?
A. CBU stands for Commercial Business unit.
Q. What is a Commercial Buginess unit?
A. Commercial Business unit handles

generation, both -- well, I'm not an expert on CBU,
but they handie generation and off-system sales
nohregulated generation aspects.

Q. Could you give me an example within the
Cinergy-Duke organization?

A, Well, Duke Energy Retail Sales, or CRS,
Cinergy Retail Service, they were part of the CBU.

Q. All right. This says "“Nonregulated

Generation." DERS does not own generation, does it?

ARMSTRONG & OKEY, INC., Columbus, Chio (614) 224-3481
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I'm struggling here a little bit with the use of the

word "generation." It talks about a budget. Are we
talking about generation service or are we talking
about ownership cof generation units?

A. When I wrote the word "budget," I was not
very precise in my choice of words. What I really
meant was that those option payments were being paid
by Cinergy Retail Sales.

Q. It was being paid by Cinergy Retail Sales
and not an entity such as Cincinnati Gas & Electric
Company.

A. That's correct.

Q. Is there a separate budget for -- for
regulated and nonregulated portions at the time of

this e-mail -- Cinergy organization affiliated

companies?

A. I don't know,

Q. I'm really asking what yocu meant by the
word "budget." Or are you just saying it was by one

cf .those entities?

A, It was paid by one of those entities
although I assume that most organizations and
departments within organizations have their own

budgets or sub-budgets, and I was just speaking very

ARMSTRONG & OKEY, INC., Columbus, OChio (614) 224-9481
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generally.
Q. Okay. I think that was the problem, I
thought maybe it might be:a more precise term.
I've been provided with a copy of -- yes,

we're going to turn back to our guestion about
Exhibit 7 and Bates stamp 12 and 13 and the reference
to rate DP and rate TS; do ycu see that?

A. Yes. |

Q. I have what appear to be the rates from
the rate DP and rate TS5 in front of me. We'll see
if -- well, I'll --

MR. COLBERT: He has a copy.

MR. SMALL: I'm sarry. We'll see whether
we mark this as an exhibit.

MR. COLBERT: And Ms. Hixon also has a
copy.

MR. SMALL: Thank you.

Q. Is there a relationship between_the
Exhibit B rate DP and the Duke Energy - QOhio rate DP
tariff that you have in front of you?

A. The block structure is the same, and the
demand -- generation demand charges are the same as
what'e in the tariff. The generation energy charges

are different.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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Q. Are they proportional? Or you can't
tell?

A, I'm not sure what you mean.

o, NN o S W - -
— Did you follow that? Those are the energy

charges.
A. I don't know.
Q. You followed the question, you just don't

know the answer.
A. That's correct.
MR. SMALL: 1I'1l1l label that Exhibit 8.
({EXHIBIT MARKED FOR IDENTIFICATION.}
MR. SMALL: Let's go off the record for a
second.
{Discussion held off the record.}
MR. SMALL: Let's call this Exhibit 3.
{EXHIBIT MARKED FOR IDENTIFICATION.)
Q. We've labeled what appears to be the
current rate TS tariff from the Duke Energy - Ohio
tariff sheets. Are you familiar with those tariff
sheets?
A faeg, 1 am.
Q. And those are the correct rate TS

currently in effecrt?

ARMSTRCNG & OKEY, INC., Columkbus, Ohio (614) 224-3431
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A. Yes,
Q. And let's move on to Exhibit B Bates
stamped 13 on Exhibit 7. Do you have that?
A. Yes. !
Q. What's the relationship between Exhibit 3

and Bates stamp 13?2

I
: I . o r

A. That's correct.

Q. Do you know whether the customers for
which you did the calculations, whether they've
remained, as you referred to your e-mail, full
requirement customers of Duke Energy - Ohio?

A. It's my understanding that they are all

ncnshcppers, they purchase their generation from Duke

ARMSTRONG & CKEY, INC., Columbus, Chio (6l14) 224-9481
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Energy - Ohio.

MR. SMALL: 1In answer to your question,
Mr. Colbert, I think you'll want to -- we're going to
deal with another document we've seen here befare so
we'll bring it in under the protected portion of it.

MR. COLBERT: Fair enough. Thank you.

Q. I believe you can set the other exhibits
aside. I'll have this exhibit marked Exhibit 10.

(EXHIBIT MARKED FOR IDENTIFICATION.)

Q. Mr. Zielkowski, Exhibit 10 is Bates
stamped 513 and 514. Mr. Ziolkowski, have you ever
seen this document before?

A, Nol

Q. Okay. Had you had any contact with CRS
or it's now called Duke Energy Retail Sales before --
well, I'll just ask the guestion,

When was the first contact you had with
matters dealing with Cinergy Retail Sales?

A, I recall some meetings in late-2004 and
saw Tim Duff and some people from Cinergy Retail
Sales regarding the processing of the option
payments, monthly and quarterly payments that were to
be made starting in January of 2005.

Q. All right, You referred to, in your

ARMSTRONG & OKEY, INC., Columbus, Chio (614} 224-3481
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response to CRS, was it personnel or persons; who are
you referring to?

A. At the time I think it was Jason Barker,

Q. So there was just one person that you had
discussions with?

A. I recall someone else coming also
representing CRS, but I don't remember who that

person was, nor what the person’s role was.

Q. And how could you tell that they were
CR8 -- dealing with CRS?
A. I recall that during those meetings the

topic was how to calculate and process these monthly
and qﬁarterly payments, and actually early on I
recall some discussion as to who should actually do
these calculaticons each month.

Q. All right. Who did that task end up
with?

A. Tim Duff.

Q. How did Mr. Duff end up with that task?

A, I think he got the task because he was
capable of doing it and he had the time to do it. He
had the knowledge and the time.

Q. All right. What transpired in these

discussions with Mr. Barker? You determined who

ARMSTRONG & OKEY, INC., Columbus, Ohio (614} 224-9481
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would be doing the calculations; that was part of it?
A. That was part of it. There's also
discussion about which person in CRS would sign the

payment reguests.

Q. What was determined on that matter?

A. I don't recall.

Q. What other topics were discussed?

A. I recall at a meeting or two there was a
discussion as to whether -- I recall discussions

about doing some accounting entries related to the
size and timing of these payments in accordance with
normal accounting standards, but I'm not an
accountant, so that issue really wasn't all that
pertinent to me.

Q. There was a discussion of GAAP standards?

A. The discussion that I recall dealt with,
and I'm trying to think about this, more to do with

accruals. These were some quarterly payments that

were made after the end of the quarter and it might

have had to do with that.

Q. All right. What else was discussed?
A. I really don't recall any other topics.
Q. Have you had any other dealings with CRS

or DERS, CRS = Cinergy Retail Sales, DERS - Duke

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9%481
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Energy Retail Sales, matters other than this
discussion and the calculations and spreadshéets that
you dealt with?

A. The only topics that I recall discussing
with anybody from DERS cor CRS were just related to

these monthly option payments.

Q. Have you met Charles Whitlock?
A. ¥Yes, I have.
Q. In what business role did you meet

Mr. Whitlock?

A, During mid-2006 I took a stack of monthly
and quarterly option payments request vouchers to him
for his signature and had him sign themn,

Q. I wanted to ask about that. During the
time when yocu were doing these calculations for the
option payments, what did you do with the results
after you came up with your results of your
calculations? What did you do with them, transmit
them to somebody?

A. The payment results were in Excel
spreadsheets, then we toock those numbers and plugged
them into cther spreadsheets that were set up in the
form of a payment reguest form. We'd take that

payment request form to the apprepriate person in

ARMSTRONG & CKEY, INC., Columbus, Ohio (814} 224-9481
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Chuck Whitlock's organization, whether it was Chuck
or somecne working reporting to Chuck, they would
review the payment requests and sign the payment
requests. And then we would forward the signed
payment requests to Accounts Payable who would then
prepare checks and mail checks to each of these
customers.,

Q. Were you doing this, then, in hard copy
getting the actual signatures, or was this all being
done electronically?

a. The signatures were all hard copy.

Q. So you were providing hard copies,
getting the signatures from Mr. Whitleck and somecne
else?

a. Yes. We would get the hard copy
signatures and send the hard copies, the paper
copies, to Accounts Payable for payment.

Q. Did you have contact with Mr. Whitlock
over any other matters?

A. I don't recall any contacts.

Q. Do you recall in any of your discussions
about Cinergy Retail Sales or Duke Energy Retail
Sales there heing a hand-off issue, one that's in the

title of Exhibit 107
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A. I'm really not familiar with what this
hand-off issue is. I don't know,.
Q. Okay. You can set that -- it looked
there for a moment that you recognized something.
A. Well, there was one hand-off issue that
was discussed and that was eventually -- Duff planned

eventually to hand off the monthly payment
calculation process to me which happened in April of
2008.

0. And that was in connection with the, one
way or another, with the merger, this movement.

A, The merger forced the issue.

MR. SMALL: I believe I am done with
those documents, then.

MR. COLBERT: Ckay. If you question on
the e-mail anymore, there are some names attached to
the bottom of that, are you going to be referring to
those?

MR. SMALL: I'm not following you.

MR. COLBERT: In the e-mail which I
believe is Exhibit 2 --

MR. SMALL: Yes.

MR, COLBERT: -- at the bottom there are

a number of.
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MR. SMALL: Of what?

MR. COLBERT: Of names of customers that
signed those contracts,

MR, SMALL: Still not following you. Ah.

MR, COLBERT: I'm scorry.

MR. SMALL: 6467

MR. COLBERT: Yeah. I don't knew the
Bates stamp number.

MR. SMALL: I think we covered that with
Exhibit 3.

MR. COLBERT: ©Okay. Then yes, we can

unseal.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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Let's go off the record for a seCOnd.'
MR. SMALL: Exhibit 11.
(EXHIBIT MARKED FOR IDENTIFICATION.)
Q. Mr. Ziolkoweki, do you know John Deeds?
A, Yes.
Q. And what contact have you had, business

contact have you had with Mr. Deeds? When did you
first meet Mr. Deeds?

A, It's hard for me to say when 1 first met
him because I've seen him around the halls for --
since I started in 1990 or thereabouts, early-'90s,
and back around 1995 he -~ or 1996 he was working in
Marketing which was a department that I had just
left, and so I ran into him there. So cver the years
I've known him somewhat enough to say hi to him in
the hall.

Q. Okay. Did you have dealings with him
having to do with Cinergy Retail Sales?

A, I don't recall any direct dealings with
John Deeds.

Q. And in my question, just to be clear, I
was referring to personal or e-mail or telephone, any
kind of ccntact.

MR. COLBERT: I'm going to object. I

ARMSTRONG & OKEY, INC., Columbus, Ohia (614) 224-9481




10
11
12
13
14
15
le
17
18
1%
20
21
22
23

24

01181

62

think you have several questions there then because I
believe the original gquestion was whether he had any
contact regarding CRS.

MR. SMALL: No, the guestion is contact
regarding CRS, and I'm just verifying that it's all
forms of contact and not -- occasionally we've had a
response "I don't know the person personally but I've
interacted with him electronically."

MR. COLBERT: Okay.

Q. 50 the same guestion has to do with CRS,
I'm just making sure that the guestion means all

contact.

A. I don't recall any specific times dealing
with John Deeds when he was -- regarding CRS5. 1It's
possible, but I don't recall any.

Q. Would you please turn to Exhibit 11,
which is a ccomplaint filed by John Deeds against Duke
Energy Corporaticn and Duke Energy Retail Sales? Do

you have that?

A, Yes.

Q. And have you seen this complaint before?
a. I think I have.

Q. I'll give you a chance to lcok at it if

you'd like,

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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A. I believe I've seen this document.

Q. Would you turn to paragraph 7 of that
complaint? I'm going to ask you about its contents
so I think it will probably help if you read
paragraph 7.

I see that you're finished., The reason
why I bring paragraph 7 to your attention is it
covers some of the same grounds as your e-mail which
we had, Exhibit 2. I want to give you as much time
as you need for this, but I'd just note the subject
matter similarity. Is there any portion of paragraph
7 with which you disagree?

A, Without studying the option contracts I'm
not sure that I could agree with the statement that
says "The outlined charges represent the rate
increases requested by CG&E and approved by the PUCO
in 2004."

Q. Okay. Just to be clear about that,
you're not sure about it without the option
agreements in freont of you.

A. Well, we would have to do the analysis.

Q. Ckay. Without the analysis you can't
verify that you agree with that.

A. And the generation -- our generation

ARMSTRCNG & CKEY, INC., Columbus, Ohio (614) 224-9481
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charge is our market based standard service offer, so
technically that's not a requlated rate the same way
as, say, a distribution charge would be.

Q. Okay. Could you point ocut the words?
I'm not following you.

A. Well, he says =-- John Deeds states "The
cutlined charges represent the rate increases,” and
not all of that is normal regulated rates such as
distribution, that's really part of our market based
standard service offer.

Q. So you're disagreeing with the word
"requested"?

A. No, "rate."

Q. Ch, "rate." Because you wouldn't use the

[§

word "rate" for that.

A. Correct. Probably --
Q. Standard service offer.
A, Standard service offer price.

Q. Would be better terminclegy, in your
opinion.
A, Yes.
And in the sentence "In effect, CRS
agreed to pay certain members of the IEU the exact

amount of the rate increase," the same objections, I
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don't know that and I don't recall what those
payments were based on.

Q. You would need an analysis to verify
that.

A Right.

And also, once again, I object to the

word "rate."™

Q. Which is found where? In that same
sentence?

A. Yes.

Q. Rate; I see it. The amount of the rate

increase, and again, you would prefer the terminology
or you would think "“standard service offer" is a
better terminolegy.

A. Right. Some of these issues I don't
know. For example, discovery of the agreements
during the PUCO litigation was refused by defendants;
I have no knowledge of that,.

Q. Okay.

A, and I also do not know, I wasn't a party
to the option agreement so I don't know what was and
what was not made public.

Q. Okay. So basically the entire last

sentence you have no knowledge of. No knowledge on

ARMSTRONG & CKEY, INC., Columbus, Ohio (614) 224-9481
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which to base --

A. aAnd the second-te-last sentence also, the
sentence says "Because the contracts were created by
CRS . . . the agreements were not made public," I

have no knowledge of that.

Q. Okay.

A. I was not a party.

Q. All right. Does that do it?

A, (Witness nods head.)

Q. That was a "yes."

A. Yes.

Q. All right, I'm going to ask you to read

paragraph 8 and I'll ask the same gquestion, whether
there's anything in paragraph 8 that you disagree
with, Take yodr time.

| MR. COLBERT: Jeff, bhefore the witness
answers, I'm going to state a continuing objection.
We're not here to confirm or deny the Deeds
complaint; this isn't a deposition about that. 1I'll
let him answer this next question, You know, if
we're going to go down this recad paragraph by
paragraph, at some point, frankly, I'm going to
instruct him not to answer.

MR. SMALL: We're only concerned with =--

ARMSTRONG & QKEY, INC., Columbus, Ohio (614) 224-9481
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I'm only concerned with paragraphs 7 and 8 and they

do concern the rate stabilization plan, and I doa't

intend on getting into the Deeds complaint as a

wrongful discharge. We're not here for that today.
MR. COLBERT: You may answer.

A. Regarding paragraph 8, I was never a
party to any of the discussions or negotiations or
the stipulation agreements or all that, so I cannot
say that I agree with or disagree with any of this
because I was not a party.

Q. Okay. You can selt that aside.

MR. SMALL: Let's go off the record for a
second.
(Discussion held off the record.)

0. All right. Would you pull out Exhibit 2
again? Bates stamp 646, it's in the memo that you
wrote that we've gone through extensively, the
paragraph that starts "The original settlement
agreement." Do you see that?

A. Yes.

Q. About midway through that paragraph you
refer to Cinergy's top management. Do you see that?

A. Yes.

Q. Who's that a reference to? Who is

ARMSTRONG & QKEY, INC., Columbus, Ohio (614) 224-948§1
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Cinergy's top management as you refer to in this
e-mail?
A. When I wrote this, I was -- I didn't
really know who exactly I was referring to, but
somebody ~- but people at the senior vice president

level who had the ability to say that the contract
was not going to be followed through with.

Q. Okay.

A. But I didn't have anybody specifically in
mind,

Q. When you're referring to the senior vice
president level, are you referring to the Cinergy
organization or to CG&E? Really the guestion is who
is at the senior vice president level?

A. Could you restate that last gquestion?

0. You referred to people -- you said that
your e-mail refers to people at the senicr vice
president level and I'm asking who those people would

be. For instance, would that include Mr. Ficke?

A. That would.
Q. Okay. And what was his position?
A. Well, he was president of CG&E. When I

wrote this memc, though, this was just a quick

five-minute memo and I wasn't differentiating between

ARMSTRCNG & OKEY, INC., Columbus, Ohio {614) 224-9481
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this vice president or that vice president, all I
knew was that somebody up on high said that we're not
going te follow through with this contract. So I

didn't have anybody specifically in mind.

Q. Did you have any organization in mind,
though?

A. No.

Q. Just somebody in the Cinergy-affiliated
companies.

A. Somebody up on high, yes.

Q. Okay. During the period of time you

said, and we've discussed it extensively, that you
did calculaticons, these spreadsheet calculations, how
did you know that your calculations were accurate if
you didn't have the underlyling agreements or you were
unfamiliar with the underlying agreementsa?

A. We used the model that Tim Duff prepared,
and he passed it on to us, and for 2006 he had
already been using it in 2006 -- in 2005, he used it
in 2006, and the customers weren't complaining, and
so wWwe just continued using that mecdel. And so
that's ~~ we just, we made the assumption that
everything was working correctly.

Q. All right. And what information did you

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-94B1
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need in order to update your spreadsheet? Was that

customer information?

A. Each month we would get customer
information,

Q. Of the nature of demand and energy usage?

A. Yes.

Q. From a variety of accounts? For

instance, if a customer has multiple accounts?

A. Yes.

Q. Anything else that you needed for your
work?

A, Each month a report was generated

autcematically with these accounts that showed demand,
enerqy -— I'm actually not sure about demand, but
energy, and would also show various MESSQO components;
for example, generation, rider AAC, rider IMF
revenues for that account for that month and so
forth. And from that, then, we would bring the data
into the appropriate sheet within that spreadsheef
file and calculate and summarize what the payment
would be for that month.

Q. Ckay. And when you generated reports,
who did those reports go to?

A. The report appears on a network. The

ARMSTRONG & QKEY, INC., Columbus, Ohio (614) 224-9481
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basic data appears in a file on one of our network
drives and then at first Tim, and when I tocok over
the jokh, me, and now Rick Ehlers, we would pull that
info up and bring it into Excel into our
calculations. -

Q. I'm referring to the output. When you've
done your calculations and so forth, where do those
reports go?

A. Those reports stay within Rates in a
three-ring binder. We make hard copy printouts.

Q. They're transmitted to Mr, Whitlock orx
somebody who deals with CRS matters; isn't that
right? I mean, there must be something that goes
outside the Rate department.

A, As we discussed previously, we take the
output from those reports, from those calculations,
and take the data and put them into another
spreadsheet file which is set up in the form of a
request for payment, we print all that out, and then
hand carry it, hard copies, over to Mr. Whitlock or
the appropriate person in Mr. Whitlock's group for
signature.

Q. Do you know whether any of this material

gees out to the customers?

ARMSTRONG & QKEY, INC., Columbus, Qhio (614) 224-9481
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A. Occasgionally some customers regquest the
detail behind their payment. They're not satisfied
with just receiving a check, and they want to know

the detail behind the payment.

Q. And what do you do in that instance?
A, Comply with the customer's request.
Q. And is that -- was that your task when

you were doing these calculations?

A, Yes.

Q. How does the customer make contact with
you to say that they want to question a calculation
or want mcre information? Do they know that -- while
you were doing the calculations did they know to
contact yecu?

A. Yes.

Q. And would you respond, then, directly to
the customer?

A. Yes.

Q. And none of those instances raised a
question of whether the calculations were being done
properly. You provided the documentation and
everybody was satisfied.

A. That's correct.

Q. Since you joined -- since January 1298,

ARMSTRONG & OKEY, INC., Columbua, Ohio {(614) 224-9481
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., dolkowski, Jim
-om: Bums, Jennifer :
it : Thursdsy, July 27, 2008 8:41 AM ‘
c:f dem}lén Jim CONFIDENTML PROPRIETARY
Subject: ' RE: CRES Payments . TRADE SECRET

That would be great. How about Tuesday morning, maybe around 10:007 ') see if Jon wants to sit in as well, Thanks.

From: Jolkowsid, Jim

Sent: Thursday, Juhr27,20066 35 AM
Teo: Burns, Jennifer
Subject: RE: CRES Payments

Jennifer,
I calculate the monthly and quarterly CRES payments. Therefore, | am probably the best person to help you with this.

| am prasently finishing up the 2nd quarter payment calculations. Thay should be done by early next week. Maybe we
could scheduie a ime to discuss this on Monday or Tuesday, if that works for you.

o Gliomelt
ate Services
5 419-5337

From: Burns, Jennifer

Sent: Wednasday, July 26, 200512.54m
Ta: Zlakowsid, dm
Subject:Fw'CRESPamnts

Jim, '
[ work for Jon under the Non-Reg side and we are gearing up for the Aug 15 prelim budget deadiine. | have been

assigned to the CRES portion and was curious if you wouid be able to help us with the budget, or at feast help me
determine who to contact. Thanks for your heipt

fyi...your description below is very helpful!

Jennifer Bums
DEA Budgeting & Forecasting
317-838-4765
Jemnifer Bums@Duke-Energy.com
r DEPOSITION
EXH{BIT
"2
From: Gomez, Jon 2 L LK O
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Sent: Monday, July 24, 2005 1:12 PH .
- Subfecks F: CRES Paypnerts 01193 | |

- CONFIDENTIAL PROPRIETARY .
+ +l. This is the CRES 101 that I got from Rates. TRADE SECRET :

From: Zioikowskl, Jim

Sent: Monday, May 15, 2006 10:19 AM
To: Gomez, Jon; Wathen, Don

€ Storck, Don

Subject: RE: CRES Payments

Jon,

These are all native-load, retail customars located in the DE Ohio (CGAE) service territory: As described below, the
original plan was to have them becoma "shoppers” in accordance with Ohio Electric Customer Cholce, and they would
raceiva their generation service from the newly-formed Cinergy CRES. At the last minute, Cinergy deemed the coniracts
{0 ba too risky, and negotiatad the payments instead.

Pom Fiatibonsahi

Rate Services

513 287-3337

© me Gomez, Jon

—wtt: Monday, May 15, 2006 10:11 AM
To: Ziolkowskd, Jim; Wathen, Don

Ce: Storck, Don

Subject: RE: CRES Payments

Thank you very much for the background. | do have one follow up question. We went through the budget with Chuck
Whitlock last week and he has asked o start seeing the CRES payments as part of his native load budget since itis
related to tha RSP. It sounds lika from your history expianation it is related to full requirements customers which we call
non-native. Why would the non-native customers intervene on rates that would not alffect them or are you considering

those cusiomers as part of the retail lbad? Thanks again, Jon

From: Zivkkowski, Jim

Sent: Thursday, May 11, 2006 4:03 PM
To: Wathen, Don; Gomez, Jon

ez Storck, Don

Subject: RE: CRES Payments

Jon,

Hera is the history behind the so-called "CRES" payments:

» - ing late 2003, the Public Utilities Commission of Ohio asked al! of the electric nvesor-owned utiities in the State of .
Ohio to prepare and submit Rate Stabilization Plans. At that time, we were still in our Market Deveiopment Period
following the implementation of electric Customer Choica in January 2001. During the Market Development Period,
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