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Agreement 

WHEREAS, on December 14, 2000 a Confirmation Letter 

Agreement for a transaction under the Cinergy Operating Companies 

market-based power sales tariff was entered into between New Energy, 

Inc, and the Cinergy Operating Companies to supply firm energy to fuliill 

the retail power requirements of certain of the grocery stores, offices and 

related facilities of The Kroger Co. located in the service territory of The 

Cincinnati Gas & Electric Company (Grocery Store Sade); 

WHEREAS, on December 14. 2000. a Performance Assurance 

Agreement was entered into between The Kroger Co., New Energy Inc. 

and Cinergy Services, Inc. whereby certain performance assurances were 

provided by The Kroger Co, and New Energy to Cinergy Services, Inc.; 

WHEREAS, on July 31, 2001, a Confirmation Letter Agreement for 

a transaction under the Cinergy Operating Companies market-based 

power sales tariff was entered into between AES New Energy and the 

Cinergy Operating Companies to supply firm energy to fuifUt the retail 

power requirements of the Kroger Co. State Street Plant (State Street 

Sale); 

WHEREAS, the Perfonnance Assurance Agreement was amended 

eflectivc July 31. 2001; 

WHEREAS, the competitive retail electric market in Ohio has not 

developed as envisioned when the Electric Transition Flan of The 

1173 
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Cincinnati Gas & Electric Company ("CG6BE*) in Case No. 99-1658-Eb-

ETP was approved by the PUCO; 

WHEREAS, on January 26. 2004, CGficE filed an Electric 

Reliability and Rate Stabilisation Plan at the request of the Commission 

in order to further the transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinci^y Operating 

Companies for tdtimate sale to The Kroger Co. provided for firm power, 

and to permit Kroger to be fairly chared for reserve margin and other 

costs associated with the provision of competitive retail electric service as 

contained in the proposed Eiectric Reliability and Rate Stabilization Plan, 

and for other consideration, this new Agreement has been entered into. 

This Agreement is between Cinergy Retail Sales, LLC (*Cinergy^), 

and The Krt^cr, Co. ("Kroger"), effective this 2i t day of July, 2004. it is 

the intent of the Parties to this Agreement to bind Cinergy and Kroger to 

the terms and conditions set forth herein. The following Agreement may 

not be amended except by the written Agreement of the Parties* 

This Agreement is binding on the Pardes regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this Agreement's 

confidentiality comes before a court or administrative agency o( 

competent jurisdiction the Party before such court or administrative 

agency shall immediately notify the other Party. The Parties shall defend 

rC04l94:) 1171 
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the confidentiality of this Agreement. The Parties shall not circulate the 

Agreement, or its existence, to any employee^ agent, or assignee of the 

Party unless such employee, agent, or assignee has a need to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the foUowing terms 

and conditions: 

1. Effective January 1. 2005, and ending December 31 , 2005, 
Kroger shall continue to purchase competitive retail electric 
service from New Enex^, its non-Cinergy aililiated competitive ^^ . .ft 
retail electric service provider, under both the Grocery Store n*^^ ^^ 
Sale and the State Stre^ Sale. During 2005, Kroger shall pay 
monthly the annually adjusted portion of the provider of last 
resort charge approved by the Public Utilities Commission of 
Ohio's in Case No. 03-93-BL-ATA and Cinergy or any affiliate 
thereof shall reimburse Kroger quarterly for half of the amount 
actually paid. Kroger shall comply with all other requirements 
of the PubUc Utilities Commission of Ohio's order in Case No. 
03-93-EL-ATA. Cinergy or any affiliate thereof may set off 
revenues collected for the annually adjusted component of the 
Provider of Last Resort Charges paid, against any outstanding 
balance owed to any Cinergy company 

2. Beginning Januaxy 1, 2006, through December 31, 2007, 
Cinergy or any aifiliatc thereof shall continue to be the 
wholesale power supplier to Kroger's retail electric service 
provider by exercising Extension 1 and Extension 2 under the 
Grocery Store Sale, It is anticipated that New Energy twill 
continue to be Kroger's retail electric service provider during 
2006-2007; however, if N̂ ŵ  Bncrgyelects not to provide such 
service then Kroger may choose a different retail electric service 
provider, including a Cinergy affiliate, and wholesale firm power 
will be provided by Cinergy at the same price, terms and 
conditions aa set forth in Extension 1 and Extension 2. If a 
Cinergy affiliate is chosen as Kroger's CRES, then the Cinergy 
CRES wall provide generation at retail at the prices set forth in 
Extension 1 and Extension 2, plus transmission costs. Kroger 
shall pay to The Cincinnati Gas fit Electric Company the 
annually adjusted component of lYovider of Last Resort Charge, 
(but not the Rate Stabilization Charge component of the POLR), 
and the Regulatory Transition Charge approved by the Public 

(CM 194:1 

« »••• n * 
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Utilities Commission of Ohio in Case No. 99-16S8-El^ETP. 
Cinergy or any affiliate thereof shall reimburse Kroger quarterly 
for half of the annually adjusted comfHment of the Provider of 
Last Resort' Charge actually paid to The Cincinnati Gas & 
Electric Company. Cinergy or any affiliate thereof may set off 
revenues collected for the annually adjusted component of th^ 
Provider of Last Resort Charges paid, against any outstanding 
balance owed to any Cinergy company. With respect to the 
State Slxcct Planti the following is agreed upon for the period 
Januajy 1, 2006 through December 31, 2007: No later than 60 
days ^ter an order is issued in Case No. 03-93-ELr-ATA or 
December 31, 2004 (whichever comes first) the State Street 
Plant must elect: a) to take service under the same terms and 
conditions as the groceiy stores described above; or b) to take 
service imder the tenns of the Rate Stabilization Plan approved 
by the Commission in Case No- 03-93-EL-ATA, except that one 
half erf the annually adjusted cornponent of the Provider of Last 
Resort Charge will be reimbursed monthly. 

3. Effective January I, 2008, Kroger may purchase for l>oth its 
grocery stores and State Street Plant compjctitive retail electric 
service from any competitive retail electric service provider, 
including Cinergy, at the market rate quoted by such providers. 
Kroger shall provide Cinergy a right of first refusal to provide 
competitive retail electric service at the market rate oiTercd by 
the eompetitive retail electric service provider selected by Kroger 
who has provided Kroger with a bone fide and verifiable service 
offer. Kroger shall pay to The Cincinnati Gas & Electric 
Company the annrxally adjusted componenfev ctf the Provider o( 
Last Resort Charge (but not the Rate Stabilization Charge 
component of the POLR), and the Regulatory Transition Charge 
approved by the Public Utilities Conunission of Ohio in Case No. 
99-1658-EL-ETP, For calendar year 2008, Cinergy or any 
afliliate thereof shall reimburse Kroger quarterly for half of the 
annually adjusted'^componcnt of the Provider of Last Resort 
Chargo actually paid to The Cincinnati Gas & Electric 
Company. Cinergy or any affiliate thereof may set off revenues 
collected for the annually adjusted component of the Provider of 
Last Resort Charges' paid, against any outstanding balance 
owed to any Cinergy company. 

4. The Cinergy Operating Companies shall exercise their Extension 
1 and Extension 2 options under the December 14, 2000 
Confirmation Letter Agreement to sell generation supply to New 
Energy Inc. in 2006 and 2007 for resale to Kroger. 

rM jT* 
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5. If, prior to December 3 1 , 2008, Kroger adds additional load or 
accounts in The Cincinnati Gas & Electric Company's certified 
territory which exceeds Kroger's combined (all accounts) 
maximum demand as of January I, 2005, such new load or 
accounts may receive the options and benefits accruing from 
participation in this Agreement to the extent that such new load 
or accounts cumulatively represents new peak load of ^^H^eef^ 
MW or less; any accounts representing new load beyond the 
foregoing limit are not included under this Agreement 

6. Kroger shall pay The Cincinnati Gas & Electric Company's 
transmission and distribution rates as approved by the Public 
Utilities Commission of Ohio. 

7. Cinergy or any affiliate thereof wiU comply with all rcgulatory 
requirements necessaiy to create an affiliated competitive retail 
electric service provider to offer competitive retail electric service 
to Kroger as contemplated by this Agreement. 

8. Kroger shall support the May 19, 2004 Stipulation and 
Recommendation by The Cincinnati Gas & Electric Company 
and Kroger in case no. 03-93-EL-ATA. 

9. For the grocery stores and related facilities, this Agreement 
constitutes Kroger's contract with a creditworthy CRES to 
provide firm generation service for its full capacity, energy and 
transmission requirements through December 3 1 , 2008 and 
satisfies the requurements of the Stipulation and 
Recommendation in Case No. 03-93-EL-ATA that the first 2S% 
of eligible load hy consumer rate class to switch to a CRES shall 
not pay the Rate Stabilization Charge. For the State Street 
Plant,, this Agreement also constitutes Kroger's contract with a 
creditworthy CRES to provide firm generation service for its fiill 
capacity, energy and transmission requirements through 
December 31 , 2008 thus making the Rate Stabilization charge 
by-passable; provided that the State Street Plant,fleets to take 
service under the same terms and conditions a s the grocery 
stores a s set forth in Paragraph 2. 

10. Nothing in thia Agreement modifies or limits any settiement 
agreement reached by the Parties or their agents in Case No. 
99-1658-EL-ETR 

11. If an order in Case No. 03-93-EL-ATA is issued which is 
acceptable to CGStE but which renders invalid or ineffective any 
provision of this Agreement to the economic detriment of 

iCtW|9'* ) 
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Kroger, then Cinergy will provide the same economic value to 
Kroger through some other mutually acceptable process. 

This Agreement terminates after December 31 , 2008, or as follows: 

A. The Publk Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA, and ongoing fuel cost recovery cases, fails to approve as 
par t of the capped Provider of Last Resort Charge, a fuel cost 
recovery mechanism such thait fuel costs equal the average 
embedded fuel costs for all consumers in The Cincinnati Gas & 
Electric Company service territory served by any Cinergy 
ccMttipany. >̂  

B. The Public Utilities Commission of Ohio, in Case No, 03-93-EL-
ATA or a related case necessary to carry out the terms and 
conditions of this Agreement, issues an order unacceptable to 
Cinergy. 

C. A court or administrgi^tive agency of competent jurisdiction 
i ssues and order depriving the Parties of the benefits of this 
Agreement or otherwise voiding this Agreement. 

Before termination of the Agreement as provided by paragraph A and 

B above, the Parties agree to use best efforts to fulfill the intent of this 

Agreement, by negotiating amendments to the Agreement that provide 

the Parties with substantially the same economic benefit for substantially 

the same consideration as were contained in the original Agreement. 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the Parties at the addresses appearing herein below 

and will be effective upon actual receipt; 

To Customers: 

The Kroger Co. 
Denis George 
1014 Vine Street 
Cincinnati, Ohio 45202-1100 

1 > I - n 
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To Cinergy: 

Cinergy 
James B, Gainer 
139 East Fourth Street 
Cincinnati. OH 45202 

or such other address as is provided in wriU'ng by the recipient irom time 

to time. Payments shall be made by ACH or wire transfer to the account 

designated by the payee from time to time, 

Cinergy and Kroger shall defend, indemnify, and hold harmless the 

non-breaching Party from any and all claims by third Parties regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the Parties and may 

not be assigned without the written consent of the non-assigning Party. 

This Agreement shall be governed by and construed in accordance 

with the laws of the State of Ohio. 

Entered into on this 2i4 day of July: 

On behalf of Cinergy On Behalf of The Kroger Co, 

/Al (Aht 
Paiil A- Colbert, Senior Coxinsel Michael L. Kurtz. Counsel 
The Cincinnati Gas & Electric Company Boehm, Kurtz, & Lowry 
155 East Broad Street 36 East Seventh Street 
Columbus, Ohio 43215 Suite 1510 

Cincinnati, Ohio 45202 

1173 
(C04194:) 



00806 

CONFIDENTIAL PROPRIETARY 
TRADESECRET 

Agreement 

WHEREAS, on December 14. 2000, a Confirmation Letter 

Agreement for a transaction under the Cinergy Operating Companies 

market-based power sales tariff was entered into between New Energy, 

Inc. and the Cinergy Operating Companies to supply firm energy to fulfill 

the retail power requirements of certain of the grocery stores, offices and 

related facilities of The Kroger Co. located in the service territory of The 

Cincinnati Gas & Electric Company (Grocery Store Sale); 

WHEREAS, on December 14, 2000, a Performance Assurance 

Agreement was entered into between The Kroger Co., New Energy inc. 

and Cinergy Services, Inc. whereby certain performance assurances were 

provided by The Kroger Co, and New Energy to Cinergy Services, Inc.; 

WHEREAS, on July 31 , 2001, a Confirmation Letter Agreement for 

a transaction under the Cinergy Operating Companies market-based 

power sales tariff was entered into between AES New Energy and the 

Cinergy Operating Companies to supply firm energy to fulfill the retail 

power requirements of the Kroger Co. State Street Plant (State Street 

Sale); 

WHEREAS, the Performance Assurance Agreement was amended 

effective July 31 . 2001; 

WHEREAS, the competitive retail electric market in Ohio has not 

developed as envisioned when the Electric Transition Plan of The 

l l S O 
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Cincinnati Gas & Electric Company (*CG8&E") in Case No. 99-1658-EL-

ETP was approved by the PUCO; 

WHEREAS, on Januaiy 26. 2004, CGStE filed an Electric 

Reliability and Rate Stabilization Plan at the request of the Commission 

in order to further the transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Operating 

Companies for ultimate sale to The Kroger Co. provided for firm power, 

and to permit Kroger to be fairly charged for reserve margin and other 

costs associated with the provision of competitive retail electric service as 

contained in the proposed Electric Reliability and Rate Stabilization Plan, 

and for other consideration, this new Agreement has been entered into. 

This Agreement is between Cinergy Reiail Sales, LLC TCinergy"), 

and The Kroger, Co. ("Kroger"), effective this 22nd day of November, 

2004. This Agreement replaces and supersedes the terms and conditions 

of the Agreement dated July 7, 2004, between Kroger and Cinergy 

(Parties). It is the intent of the Parties to this Agreement to bind Cinergy 

and Kroger to the terms and conditions set forth herein. The following 

Agreement may not be amended except by the written Agreement of the 

Parties. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this Agreement's 

{CCMIO-I ) 1181 
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confidentiality comes before a court or administrative agency of 

competent jurisdiction the Party before such court or administrative 

agency shall immediately notify the other Party. The Parties shall defend 

the confidentiality of this Agreement. The Parties shali not circulate the 

Agreement, or its existence, to any employee, agent, or assignee of the 

Party unless such employee, agent, or assignee has a need to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following terms 

and conditions: 

1. Effective January 1, 2005, and ending December 31 , 2005, 
Kroger shall continue to purchase competitive retail electric 
service from New Energy, its non-Cinergy affiliated competitive 
retail eiectric service provider, under both the Grocery Store 
Sale and the State Street Sale. During 2005, Kroger shall pay 
monthly to CGfitE all applicable components of the Provider Of 
Last Resort (POLR) charg^ and to Cinergy half of the emission 
allowance component of the fuel component of the price to 
compare approved by the PUCO in Case No. 03-93-EL-ATA; and 
Cinergy or any affiliate thereof shall reimburse Kroger quarterly 
for half of the amount actually paid of the f^LR charge, except 
the Rate Stabilization Charge (RSC) and the Infrastructure 
Maintenance Fund (IMF) charge which shali be paid in full by 
Kroger (subject to Paragraph 4). Kroger shall comply with all 
other requirements of the PUCO's order in Case No. 03-93 EL-
ATA. Cinergy or any affiliate thereof may set off revenues 
collected for the POLR Charges or emission allowance 
component of the price to compare, against any outstanding 
balance owed to any Cinergy company 

2. Beginning January 1, 2006, through December 31, 2007, 
Cinergy or any affiliate thereof shall continue to be the 
wholesale power supplier to Kroger's retail eiectric service 
provider by exercising Extension 1 and Extension 2 under the 
Grocery Store Sale, including the wholesale price of generation 
contained therein. it is anticipated that New Energy will 
continue to be Kroger's retail electric service provider during 
2006-2007; however, if New Energy elects not to provide such 

|C04]9-4:| 3 1182 
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service then Kroger may choose a different retail electric service 
provider, including a Cinergy afliliate, and wholesale firm power 
will be provided by Cinergy at the same price, terms and 
conditions as set forth in Extension 1 and Extension 2. Kroger 
shall pay to CG&E all applicable components of the POLR 
charge, the Regulatory Transition Charge (RTC) approved by the 
PUCO in Case No. 99-1658-EL-ETP, and shall pay to Cinergy or 
the applicable Cinergy affiliated competitive retail electric 
service provider half of the emission allowance component of 
the fuel component of the price to compkarc* Cinergy or any 
affiliate shall reimburse Kroger quarterly for half of the amount 
actually paid of the POLR charge, except the RSC and IMF 
charge which shall tse paid in full hy Kroger (subject to 
Paragraph 4). Cinergy or any affiliate thereof may set off 
revenues collected for the POLR Charges and emission 
allowance component of the fuel component of the price to 
compare, against any outstanding balance owed to any Cinergy 
company. With respect to the State Street Plant Kroger shall 
take service under the same terms, conditions and price as the 
grocery stores described above. 

3. Effective January I, 2008, Kroger may purchase for both its 
grocery stores and State Street Plant competitive retail electric 
service from any competitive retail electric service provider, 
including Cinergy, at the market rate quoted by such providers. 
Krc^er shall provide Cinergy a right of first refusal to provide 
competitive retail electric service at the market rate offered by 
the competitive retail electric service provider selected by Kroner 
who has provided Kroger with a bone fide and verifiable service 
offer. Kroger shall pay to CG&E all of the applicable POLR 
charges, and the RTO approved by the PUCO in Case No. 99-
1658-EL-ETP, and shall pay to Cinergy or the applicable 
Cinergy affiliated competitive retail electric service provider half 
of the emission allowance component of the fuel component of 
the price to compare. For calendar year 2008, Cinergy or any 
affiliate thereof shall reimburse Kroger quarterly for half of the 
POLR charge actually paid to CG&E. except the RSC and IMF 
charges which shall be paid in full by Kroger (subject to 
Paragraph 4). Cinergy or any affiliate thereof may set off 
revenues collected {OT the POLR Charges, and one-half of the 
emission allowance component of the fuel com^n^n t of the 
price to compare, against any outstanding balance owed to any 
Cinergy company. 

{C0419'*) 1183 
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4. To the extent that Kroger actually pays the IMF, Cinergy shall 
reimburse Kroger quarterly for IMF pajmients in excess of 4% of 
little g. 

5. CG&E's POLR charge is expected to consist of these 
components: 1) RSC; 2) AAC; 3) IMF; and 4) System Reliability 
Tracker (SRT). 

6. The Cinergy Operating Companies shall exercise their Extension 
1 and Extension 2 options under the December 14, 2000 
Confirmation Letter Agreement to sell generation supply to New 
Energy Inc. in 2006 and 2007 for resale to Kroger under the 
Grocery Store Sale and State Street sale at the wholesale 
generation price set forth therein. 

7. If, prior to December 31 , 2008, Kroger adds additional load or 
accounts in The Cincinnati Gas & Electric Company*s certified 
territory which exceeds Kroger's combined (all accounts) 
maximum demand as of January 1, 2005, such new load or 
accounts may receive the options and benefits accruing from 
participation in this Agreement to the extent that such new load 
or accounts cumulatively represents new peak load of three (3) 
MW or less; any accounts representing new load beyond the 
foregoing limit are not included under this Agreement. 

8. This agreement has no application to CG&E's transmission and 
distribution rates as approved by the PUCO. Kroger shall pay 
the applicable transmission and distribution rates of CG&E as 
approved by the Commission, and/or if applicable, shall pay lo 
Cinergy Retail Sales the applicable transmission charges equal 
to the transmission charges approved by the PUCO for CG&E. 

9. Cinergy or any affiliate thereof will comply with all regulatory 
requirements necessary to create an affiliated Competitive Retail 
Electric Service (CRES) provider to offer competitive retail 
electric service to Kroger as contemplated by this Agreement. 

10 Kroger shall support an Application for Rehearing filed by 
CG&E seeking reinstatement without modification of tbe 
Stipulation signed by CG&E and Kroger or approval by the 
Commission without modification of CG&E's Alternative 
Proposal submitted in its application for rehearing, in Case No. 
03-93-EL-ATA, and any related litigation. 

11. This Agreement constitutes Kroger's contract with a 
creditworthy CRES to provide firm generation service for its full 

tC04l94.) l iS4 
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capacity, energy and transmission requirements from Janua iy 
1, 2005 through December 31, 2008 and satisfies the 
requirements of Case No. 03-93-EL-ATA that the first 50% of 
eligible load by consumer rate class to switch to a CRES shall 
not pay the Rate Stabilization Charge (RSC) and shall not pay 
the Annually Adjusted Component (AAC) of the POLR. 
Therefore, it is not expected that Kroger will pay either the RSC 
or AAC. 

12. Nothing in this Agreement modifies or limits any settlement 
agreement reached by the Parties or their agents in Case No. 
99-1658-EL-ETP. 

13. If an order in Case No. 03-93-EL-ATA is issued which is 
acceptable to CG&E but which renders invalid or ineffective any 
provision of this Agreement to the economic detriment of 
Kroger, then Cinergy will provide the same economic value to 
Kroger through some other mutually acceptable process. 

This Agreement terminates after December 31, 2008, or as follows: 

A. The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA, and ongoing fuel cost recovery cases, fails to approve as 
part of the capped Provider of Last Resort Charge, a fuel cost 
recovery mechanism such that fuel costs equal the average 
embedded fuel costs for all consumers in The Cincinnati Gas & 
Electric Company service territory served by any Cinergy 
company. 

B. The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy 
such that it restores without substantial modification the 
original Stipulation signed by the Parties or adopts without 
substantial modification CG&E's Alternative Proposal made in 
its application for rehearing. 

C. A court or administrative agency of competent jurisdiction 
issues and order depriving the Parties of the benefits of this 
Agreement or otherwise voiding this Agreement. 

Before tenmination of the Agreement as provided by paragraph A and 

B above, the Parties agree to use best efforts to fulfill the intent of this 

Agreement, by negotiating amendments to the Agreement that provide 
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the Parties with substantially the same economic benefit for substantially 

the same consideration as were contained in the original Agreement. 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the Parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To Customers: 

The Kroger Co. 
Denis George 
1014 Vine Street 
Cincinnati, Ohio 45202-1100 

To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourtii Street 
Cincinnati, OH 45202 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made in a commercially practicable manner 

such as by check, ACH or wire transfer to the account designated by the 

payee from time to time. 

Cinergy and Kroger shail defend, indemnify, and hold harmless the 

non-breaching Party from any and all claims by third Parties regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the Parties and may 

not be assigned without the written consent ofthe non-assigning Party. 

This Agreement shail be governed by and construed in accordance 
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with the laws of the State of Ohio. 

Entered into on this 22nd day of November: 

On behalf of Cinergy On Behalf of Kroger 

///- fy//:t 
Paul A. Colbert, Senior Counsel Michael Kurtz, Counsel 
The Cincinnati Gas & Electric Company Boehm, Kurtz, & Lowry 
155 East Broad Street 36 East Seventh Street 
Columbus, Ohio 43215 Suite 2110 

Cincinnati, Ohio 45202 
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Agreement 

WHEREAS, on December 14. 2000, a Confirmation Letter 

Agreement for a transaction under the Cinergy Operating Companies 

market-based power sales tariff was entered into between New Energy, 

Inc. and the Cinergy Operating Companies to supply firm energy to fulfill 

the retail power requirements of certain of the grocery stores, offices and 

related facilities of The Kroger Co. located in the service territory of The 

Cincinnati Gas & Electric Company (Grocery Store Sale); 

WHEREAS, on December 14, 2000, a Performance Assurance 

Agreement was entered into between The Kroger Co., New Energy Inc, 

and Cinergy Services, Inc. whereby certain performance assurances were 

provided by The Kroger Co. and New Energy to Cinergy Services, Inc.; 

WHEREAS, on July 31, 2001, a Confirmation Letter Agreement for 

a transaction under the Cinergy Operating Companies market-based 

power sales tariff was entered into between AES New Energy and the 

Cinergy Operating Companies to supply firm energy to fulfill the retail 

power requirements of the Kroger Co. State Street Plant (State Street 

Sale); 

WHEREAS, the Performance Assurance Agreement was amended 

effective July 31.2001; 

WHEREAS, the competitive retail electric market in Ohio has not 

developed as envisioned when the Electric Transition Plan of The 
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Cincinnati Gas & Electric Company ("CG&E") in Case No. 99-1658-EL-

ETP was approved by the Public Utilities Commission of Ohio ("PUCO'*); 

WHEREAS, on January 26, 2004, CG&E filed an Electric 

Reliability and Rate Stabilization Plan at the request of the Commission 

in order to further the transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Operating 

Companies for ultimate sale to The Kroger Co, provided for firm power, 

and to permit Kroger to be fairly chained for reserve margin and other 

costs associated with the provision of competitive retail electric service as 

contained in the proposed Electric Reliability and Rate Stabilization Plan, 

and for other consideration, this new Agreement has been entered into. 

This Agreement is between Cinergy Retail Sales. LLC ("Cinergy"), 

and The Kroger, Co. ("Kroger"), effective this J day of November. 2005. 

This Agreement replaces and supersedes the terms and conditions of the 

Agreement dated November 22, 2004. between Kroger and Cinergy 

(Parties). It is the intent of the Parties to this Agreement to bind Cinergy 

and Kroger to the terms and conditions set forth herein. The following 

Agreement may not be amended except by the written Agreement of the 

Parties. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this Agreement's 
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confidentiality comes before a court or administrative agency of 

competent Jurisdiction the Party before such court or administrative 

agency shali immediately notify the other Party. The Parties shall defend 

the confidentiality ofthis Agreement. The Parties shall not circulate the 

Agreement, or its existence, to any employee, agent, or assignee of the 

Party unless such employee, agent, or assignee has a need to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following terms 

and conditions: 

1. Effective January 1. 2005, and ending December 31 , 2005, 
Kroger shall continue to purchase competitive retail electric 
service from NeW Energy, its non-Cinergy affiliated competitive 
retail electric service provider, under both the Grocery Store 
Sale and the State Street Sale. During 2005, Kroger shall pay 
monthly to CG&E all applicable components of the provider of 
last resort (POLR) charge and to Cinergy half of the emission 
allowance component of the fuel component of the price to 
compare approved by the PUCO in Case No. 03-93-EL-ATA and 
Cinergy or any affiliate thereof shall reimburse Kroger quarterly 
for half of the amount actually paid of the POLR Charge except 
the rate stabilization chaise (RSC) and the infrastructure 
maintenance fund (IMF) charge which shall be paid in full by 
Kroger. Kroger shall comply with all other requirements of the 
PUCO's order in Case No. 03-93-EL-ATA. Cinergy or any 
affiliate thereof may set off revenues collected for the POLR 
Charges or emission allowance component of the price to 
compare, against any outstanding balance owed to any Cinergy 
company 

2. Beginning January 1, 2006, through December 31. 2007, 
Cinergy or any affiliate thereof shall continue to be the 
wholesale power supplier to Kroger's retail electric service 
provider by exercising Extension I and Extension 2 under the 
Grocery Store Sale, including the wholesale price of generation 
contained therein. New Energy will continue to be Kroger's 
retail electric service provider during 2006-2007; pursuant to 
the existing wholesale power supply agreements with Cinergy 
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under the terms and conditions as set forth in Extension 1 and 
Extension 2 of the Grocery Store Sale. Kroger shall pay to 
CG&E all of the applicable POLR Charge, the Regulatory 
Transition Charge (RTC) approved by the PUCO in Case No. 99-
1658-EL-ETP Cinergy or any affiliate shall reimburse Kroger 
quarterly for half of the amount actually paid of the POLR 
Charge, except the RSC and IMF Charge which shall be paid in 
full by Kroger. Cinergy or any affiliate thereof may set off 
revenues collected for the POLR Charges, against any 
outstanding balance owed to any Cinergy company. With 
respect to the State Street Plant Kroger shall take service under 
the same terms, conditions and price as the grocery stores 
described above. 

3. Effective Januaiy 1, 2008, Kroger may purchase for both its 
grocery stores and State Street Planfe competitive retail electric 
service from any competitive retail electric service provider, 
including Cinergy, at the market rate quoted by such providers, 
Kroger shall provide Cinergy a right of first refusal to provide 
comf>etitive retail electric service at the market rate offered by 
the competitive retail electric service provider selected by Kroger 
who has provided Kroger with a bone fide and verifiable service 
offer. Kroger shall pay to CG&E all of the applicable POLR 
Charge, and the RTO approved by the PUCO in Case No. 99-
1658-EL-ETP. For calendar year 2008, Cinergy or any affiliate 
thereof shall reimburse Kroger quarterly for half of the POLR 
Charge actually paid to CG&E, except the RSC and IMF Charge 
which shall be paid in full by Kroger. Cinergy or any affiliate 
thereof may set off revenues collected for the POLR Charges, 
against any outstanding balance owed to any Cinergy company. 

4. The Cinergy Operating Companies shall exercise their Extension 
I and Extension 2 options under the December 14, 2000 
Confirmation Letter Agreement to sell generation supply to New 
Energy Inc. in 2006 and 2007 for resale to Kroger under the 
Grocery Store Sale and State Street Sale* at the wholesale 
generation price set forth therein. 

5. If, prior to December 31, 2008, Kroger adds additional load or 
accounts in CG&E's certified territory which exceeds Kroger's 
combined (all accounts) maximum demand as of January I, 
2005, such new load or accounts may receive the options and 
benefits accruing from participation in this Agreement to the 
extent that such new load or accounts cumulatively represents 
new peak load of three (3) MW or less; any accounts 
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representing new load beyond the foregoing limit are not 
included under this Agreement. 

6. This Agreement has no application to CG&E*s transmission and 
distribution rates as approved by the PUCO. Kroger shail pay 
the applicable transmission and distribution rates of CG&E as 
approved by the Commission, and/or if applicable, shall pay to 
Cinergy Retail Sales the applicable transmission chaises equal 
to the transmission charges approved by the PUCO for 
Cincinnati Gas & Electric Company. 

7. Cinergy or any affiliate thereof will comply with all regulatory 
requirements necessajry to create an affiliated competitive retail 
electric service (CRES) provider to offer competitive retail 
electric service to Kroger as contemplated by this Agreement. 

8. Kroger shall support approval of CG&E*s application or any 
stipulation to which CG&E is a party in CG&E's pending 
dectric distribution rate case PUCO Case No. 05-59-EL-AIR and 
its two pending cases with the PUCO surrounding the proposed 
Cinergy/Duke merger, Case No. 05-732-EL-MER and Case No, 
05-733-EL-AAM. 

9. This Agreement constitutes Kroger's contract with a 
creditworthy CRES to provide firm generation service for its full 
capacity, energy and transmission requirements from January 
1, 2005 through December 31, 2008 and satisfies the 
requirements of Case No. 03-93-EL-ATA that the first 50% of 
eligible load by consumer rate class to switch to a CRES shall 
not pay the RSC and shall not pay the Annually Adjusted 
Component (AAC) of the POLR. Therefore, it is not expected 
that Kroger will pay either the RSC or AAC. 

10. Nothing in this Agreement modifies or limits any settiement 
agreement reached by the Parties or their agents in Case No. 
99-1658-EL-ETP. 

11. [f orders in CG& E's pending electric distribution rate case 
PUCO Case No. 05-59-EL-AlR and its two pending cases with 
the PUCO surrounding the proposed Cinergy/Duke merger, 
Case No. 05-732-EL-MER and Case No. 05-733-EL-AAM are 
issued which are acceptable to CG&E but which render invalid 
or ineffective any provision of this Agreement to the economic 
detriment of Kroger, then Cinergy will provide the same 
economic value to Kroger through some other mutually 
acceptable process. 
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This Agreement terminates after December 31, 2008, or as follows: 

A, The PUCO, in Case No. 05-732-EL-MER and Case No. 05-733-
EL-AAM, fails to issue entries acceptable to Cinergy approving 
the Cinergy/Duke Merger; or 

B. A court or administrative agency of competent jurisdiction 
issues an order depriving the Parties of the benefits of this 
Agreement or the original November 22, 2004 Agreement 
otherwise voiding this Agreement. 

Before termination ofthis Agreement as provided by paragraph A and 

B above, the Parties agree to use best efforts to fulfill the intent of this 

Agreement by negotiating amendments to this Agreement that going 

forward will provide the Parties with substantially the same economic 

benefit for substantially the same consideration as were contained in the 

original November 22, 2004 Agreement, and Kroger will also pay Cinergy 

an amount equivalent to the emission allowance costs that it would have 

paid to Cinergy in 2006 under the original November 22, 2004 

Agreement. Under no circumstances will the terms and conditions of the 

existing wholesale power supply agreements between Cinergy and New 

Energyi under Extension 1 and Extension 2 ofthe Grocery Store Sale be 

affected by the termination ofthis Agreement. 

AJI notices, demands, and statements to be given hereunder shall be 

given in writing to the Parties at the addresses appearing herein below 

and will be effective upon actual receipt: 
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To Customers: 
CONRDENTIAL PROPRiETARY 

The Kroger Co. TRADE SECRET 
Denis George 
1014 Vine Street 
Cincinnati, Ohio 45202-1100 

To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourtii Street 

Cincinnati, OH 45202 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made in a commercially practicable manner 

such as by check, ACH or wire transfer to the account designated by the 

payee from time to time. 

Cinergy and Kroger shall defend, indemnify, and hold harmless the 

non-breaching Party from any and all claims by third Parties regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the Parties and may 

not be assigned without the written consent of the non-assigning Party. 

This Agreement shall be governed by and construed in accordance 

with the laws of the State of Ohio. 
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Entered into on this jL. day of November. 2005: 

On behalf of Cinergy On Behalf of Kroger 

'-yy-K.^^^^H^ < 
Michael Kurtz, Counsel 

The'qi/icinn^ti Gas/& jpflectric Company Boehm, Kurtz, & Lowry 
155Ms t Broad Si 
Co l t ^bus , Ohio 432^15 

36 East Seventh Street 
Suite 1510 
Cincinnati, Ohio 45202 
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Corporate Energy Department 
IQH Vine Street 
Cincmnati. Ohio 45202 
Slim2^45i8 w fax:SlS/762'4Qt2 

November 30, 2004 

Mr Dan Jones 
Certified Supplier Business Center 
The Cincinnati Gas & Electric Company 
139 East Fourth Street 
Cincinnati. Ohio 45202 

Re: Notice of The Kroger Co's Intent to Stay with or Switch to a CRES Pursuant to Paragraph 25 
ofthe PUCO's Entry on Rehearing in Case No. 03 -093 -EL-ATA, et al. 

Dear Mr. Jones: 

Pursuant to instructions provided by CG&E Counsel Michael Pahutski and Ordering Paragraph 25 
ofthe PUCO's Entry on Rehearing in the above-captioned proceeding, the Kroger Co. (Kroger) 
hereby notifies CG&E that it intends to a) keep its current ^'Choice" accounts with a CRES 
provider and b) enroll additional accounts with a CRES provider conditioned on receipt ofany 
available enhanced shopping credit available to the first 20% of shoppers in each applicable class. 
Attached to this letter is a list ofthe accounts applicable lo groups (a) and (b) above. The Group 
(b) account numbers are prioritized in the sequence that Kroger would like them placed in the 
queue. 

Kroger has issued this notice in order to place existing sales accounts in the queue to avoid RSC 
and ACC charges beginning January 1, 2005, and as a precaution to permit existing CRES 
accounts to avoid these charges for 2005 and forthe period beginning January I, 2006. To the 
extent Kroger*s current enrollment with a CRES already permits il to avoid these charges (see e.g. 
Ordering Paragraph 27 ofthe PUCO Order on rehearing), CG&E may disregard this notice. 

Please send all confirmations and correspondence regarding this matter to my attention at the 
address and number listed above, or via e-mail at denis.george<^kjotier.com. 

On behalf of Kroger, I thank you for your prompt attention to this correspondence. 

Sincerely, 
/s/ Denis E. George 

Denis E. George 
Corporate Energy Manager 

http://kjotier.com
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Corporate Energy Department 
1014 Vine Street 
Cincinnati. Ohio 45202 
5JS/762'4S38 w fax: 513/762-4012 

December 3,2004 

Mr. Dan Jones 
Ceilified Supplier Business Center 
The Cincinnati Gas & Electric Company 
139East Fourth Sireel 
Cincinnati, Ohio 45202 

Re: Addenda to Notice of The Kroger Co's Intent to Stay with or Switch to a CRES Pursuant to 
Paragraph 25 ofthe PUCO*s Entry on Rehearing in Case No. 03-093-EL-ATA, et al. 

Dear Mr. Jones; 

In addition to the Notice issued by Letter dated November 30, 2004, The Kroger Co. wishes to 
notify CG&E that Kroger will enroll all of its accounts with a CRES provider for service effeciive 
January 1, 2006 for the entire calendar year. 

Kroger has issued this notice in order to place these accounts in the queue to avoid RSC and ACC 
charges beginning January 1, 2006 in accordance with the Commission's Order on Rehearing. 

Please send all confirmations and correspondence regarding this matter to my attention at the 
address and number listed above, or via e-mail at denis.georgefSkroger.com. 

On behalf of Kroger, 1 thank you for your prompt attention to this correspondence. 

Sincerely, 

/s/ Denis E, George 

Denis E. George 
Corporate Energy Manager 

Cc- M Pahutski, Esq. - CG&E 
M. Kurtz, Esq. - Boehm, Kurtz & Lowery 
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State of Ohio 

County of M^MuT<^ \J 
SS 

If Den.IS George/ do hereby certify that 

I have read the foregoing transcript of my 

deposition given on February 21, 2 007; that 

together with the correction page attached 

hereto noting changes in form or substance, if 

any, it is true and correct. 

Denis Georg-

I do hereby certify that the foregoing 

transcript of the deposition of Denis George was 

submitted to the witness for reading and 

signing; that after he had stated to the 

undersigned Notary Public that he had read and 

examined his deposition, he signed the same in 

my presence on the day of , 

2007. 

Notary Public 

My commission expires 
.20 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614} 224-9̂ 181 
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BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

Consolidated Duke Energy Ohio, Inc., Rate 
Stabilization Plan Remand and Rider 
Adjustment Cases. 

In the Matter ofthe Application of 
Duke Energy Ohio To Modify Its 
Market-Based Standard Service Offer. 

Case Nos, 03-93-EL-ATA 
03-2079-EL-AAM 
03-2081-EL-AAM 
03-2080-EL-ATA 
05-724-EL-UNC 
05-725-EL-UNC 
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06-1085-EL-UNC 

Case No. 06-986-EL-UNC 

CONFIDENTIAL PORTION OF DEPOSITION TRANSCRIPT AND 
CONFIDENTIAL EXHIBITS OF 

GREGORY C. HCKE TAKEN FEBRUARY 20,2007 

JANINE L. MIGDEN-OSTRANDfiS) 
CONSUMERS' COUNSEL 

Jeffrey L. Small, Trial Attomey 
Ann M. Hotz 
Larry S. Sauer 
Assistant Consumers' Counsel 
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of the op 

Company. 

A. 

could not 

work for 

Q. 

mark as E 

Q. 

15 

erating company Cincinnati Gas & Electric 

Sure. As a Cinergy Services employee I 

only do work for CG&E, but I could also do 

other parts of the company. 

All right. I have an exhibit I*d like to 

xhibit 2. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

If you would, turn to Exhibit 2 which is 

an agreement between Cinergy Retail Sales, LLC and a 

number of 

the first 

Bates sta 

document 

the first 

give you 

this part 

with it? 

record. 

industrial customers that are mentioned in 

paragraph. This is, for record purposes. 

mped 327 through 333. Have you seen this 

before? 

I may note it states -- also states in 

paragraph effective May 19^^, 2004, so to 

a time period. 

MR. DORTCH: Jeff, are we going to place 

of the record under seal, or where do we go 

MR. SMALL: Yeah, let's go off the 

{Discussion held off the record.) 

MR. SMALL: Let's go back on the record. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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16 

MR. DORTCH; Pursuant to agreement of the 

parties the -- at least most likely the remaining 

portion of this deposition transcript will be placed 

under seal with each party reserving rights regarding 

that designation to a later date. 

MR. SMALL: And we can mark a future 

portion of this unsealed, but I also would agree that 

probably the rest of this transcript will be marked 

as protected. 

(CONFIDENTIAL PORTION EXCERPTED.) 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Q. Back to the question. Have you seen this 

document? 

A. I don't believe I have. 

Q. Were you aware that -- even having not 

seen the document, were you aware that an affiliate 

of Cincinnati Gas & Electric had reached an agreement 

with the industrial customers that are mentioned in 

the first paragraph of this document in this time 

frame? 

A. Yes. 

Q. And how did you become aware of that 

agreement? 

A. There may have been -- there may have 

been e-mails. There may have been hallway 

conversations. But I was aware that -- and I 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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referred 

our affil 

to them as option agreement 

iates had reached agreement 

17 

s, that one of 

with a number of 

industrial customers on option agreements. 

Q. 

number of 

describin 

I have to say that we've been through a 

depositions and this is not what we've been 

g as an option agreement. 

why you would call this an option ag 

MR. DORTCH: Objection. 

already testified he's never seen th 

before. 

familiar 

Q. 

it as an 

A. 

described 

Q. 

in the Ma 

A. 

2004? 

Q. 

MR. SMALL: He's stated 

that there was an agreement 

And the question is why 

option agreement? 

Can you tell me 

reement? 

Jeff, he's 

e agreement 

that he's 

. 

did you refer to 

Probably because that was the way it was 

to me. 

Okay. And we're talking 

y 2004 time frame? 

No, not May of 2004. Is 

This is May 2004, that's 

in the first paragraph of Exhibit 2. 

A. Okay. Okay. 

MR. DORTCH: Mr. Ficke, 

about agreements 

this May of 

what it states 

I'm going to 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 22.4-9481 
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18 

ask -- if we're going to pursue questions based on 

this document, I'm going to ask you to take the time 

to read the document. 

second. 

Q. 

document. 

earlier as 

A. 

THE WITNESS: Sure. 

MR. SMALL: Let's go off the record for a 

(Discussion held off the record.) 

MR. SMALL: Let's go back on the record. 

You've had a chance to look at the 

Is this the agreement that you referred to 

setting up an option agreement? 

No. There were agreements earlier, I 

thought this was a later agreement, but there were 

agreements 

2004. 

Q. 

particular 

A. 

earlier which I was familiar with, in 

Earlier than the Exhibit 2 with these 

customers. 

Let me just be clear. I was familiar 

with agreements in this time frame with these 

companies. and I believe this to be the agreement 

that I'm familiar with. 

Q. Okay. Do you r e c o g n i z e the companies 

mentioned in the first paragraph of this Exhibit 2 as 

the members . of the Ohio Energy Group which was a 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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party 

case 

that 

yes. 

to 

that 

the 03-93 

Mr. Fie 

19 

case -- strike that for a second. 

ke, you're familiar with the 03-93 

is on remand from the Supreme Court; is 

correct? 

A. 

Q. 

A, 

Q. 

Is that 

That 's 

Yes. 

Are you 

intervention of the 

in th 

Ohio 

mark 

shows 

shows 

and I 

"Date 

Simil 

A. 

Q. 

Yes. 

And do 

the rate stabilization plan case? 

the commonly used phrase for it, 

familiar from that case with the 

Ohio Energy Group? 

you recognize the entities stated 

e first paragraph of Exhibit 2 as members of the 

Energy Group? 

A. 

Q. 

Exhi 

Q. 

--

a n 

•d d 

ff 

ar t 

Yes. 

You can 

bit 3. 

set that aside. I'm going to 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

If you' 

there's a 

umber of -

irect your 

Party 1 th 

o the part 

d turn to Exhibit 3, this listing 

certain pattern to this. This 

- a list of a number of documents 

attention to the column that says 

ere is Cinergy Retail Sales. 

y that we saw on Exhibit 2, Party 
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1 2 is some other entity such as General Motors, which 

2 was also listed on Exhibit 3 -- I'm sorry, AK Steel,, 

3 it's a little bit further down, was listed as one of 

4 the OEG members, and it has sort of a pattern of an 

5 agreement around May, November, and then December, 

6 and then it goes on to a different second party. 

7 Now I'm going to ask you to look at the 

8 May agreements so, for instance, the very first line 

9 is May 28^^, 2004, between CRS and General Motors, 

10 and then skipping down a few lines it says May 

11 28^^, agreement, CRS and Marathon./ Do you see the 

12 pattern that I'm --

13 A. Uh-huh. 

14 Q. You stated that you hadn't seen but were 

15 familiar with an agreement such as or that you were 

16 familiar with -- you knew about the agreement on 

17 Exhibit 2. Were you also aware of these other 

18 agreements with the stated parties in the May time 

19 frame that are shown on Exhibit 3? 

20 A. Yes. 

Q. With all of them, that would be General '' 

^ . L Motors, Marathon, Air Products, AK Steel, Bi?̂  -- I'm 

23 sorry, not BP. Ford, GE?, all of the — 

2 4 A. Depends what you mean by "familiar with." 
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None 

I 've 

none 

of those names 

read 

21 

surprise me. I don't believe 

every agreement with every company, but 

of the names on 

Q. 

companies 

mark 

A. 

Q. 

A. 

Q. 

Exhi 

Q. 

e-mails. 

very top. 

You were 

had taken 

Sure. 

In this 

Sure. 

Okay. Y 

bit 4. 

(EXHIBIT 

Now, Exh 

there surprise me. 

aware that agreements with these 

place. 

time frame. 

ou can set that aside. We'll 

MARKED FOR IDENTIFICATION.) 

ibit 4 is an e-mail, actually two 

and it shows on a May 6̂ ^̂  2004, at the 

an e-mail 

Kubacki and Rick Sit 

A. 

Q. 

e-mail, 

read 

A, 

Q. 

Uh-huh. 

And it s 

Uh-huh, 

And this 

it over, but th 

Hospital 

"OHA CG&E 

see that? 

Association 

Settlement 

from James Gainer to Joseph 

es. Do you see that? 

hows you as being copied on that 

, you're certainly welcome to 

is deals with the OHA, or Ohio 

, and it says, subject line: 

Terms — Confidential." Do you 
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A. 

Q. 

reaching 

Yes. 

Were you informed about a 

agreement with the Ohio Hosp 

in this time frame? 

A. 

what? 

A. 

reaching 

Q. 

A. 

Can you say that again? 

MR. SMALL: Let's have it 

(Question read.) 

What confused me, about a 

agreement. 

All right. 

No, I didn't -- I was not 

what process was going to be used to 

if that's 

Q. 

what you're asking. 

Were you aware that there 

talks that were being conducted with 

Hospital 

A. 

being con 

Consumers 

• lEU, and 

Columbus. 

inquired 

Association? 

22 

process of 

ital Association 

Informed about 

reread. 

process of 

informed of 

reach agreement 

were settlement 

the Ohio 

Actually, there were settlement talks 

ducted with a lot of parties including Ohio 

' Counsel, the Hospital Association, OEG, 

these were public meetings that we called in 

We brought all the parties together and 

as to whether any parties were interested in 

settlement, and as a result, you know that process 
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23 

proceeded and we ultimately did enter into a 

settlemer 

with all 

all 

of 

t agreement with a lot of the parties. 

But it was done in the Commission offices 

parties' awareness and, for the most part. 

parties' attendance. 

Q. 

these 

A. 

Q. 

from -- t 

is? 

Hos 

met 

in 

the 

A. 

Q. 

A. 

pital 

Q. 

A. 

Q. 

A. 

e-

ŷ 

Do you know what the reference is in both 

-mails to the new item 5? 

No. 

Down in the second e-mail, the one 

the way, do you know who Joseph Kubacki 

I know the name. 

Is he with the Ohio Hospital Association? 

I don't know that he's with the Ohio 

Association, but I do recognize the name. 

either 

large 

Q. 

Ohio 

A. 

Where do you recognize the name from? 

I probably heard it before. 

Do you know Rick Sites? 

I recognize the name. Don't think I've 

one of the two, although I may have been 

meetings with them. 

Do you recognize him as associated with 

Hospital Association? 

I wouldn't -- I couldn't -- without this 
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I couldn' 

mentioned 

I couldn' 

it doesn' 

I would h 

Q. 

24 

t have told you that. If you would have 

the name and asked me who they worked for, 

t have told you, but seeing this in context 

t surprise me that they're with the OHA, but 

ave had to have something to jog my memory. 

In your previous response, and I go back 

to the second portion of this, it's actually a second 

e-mail, the May 5̂ *̂ , 2004, it states "Note that 

number 5 was added this afternoon at the behest of 

one of our members, but it will not be a deal 

breaker," 

A. 

Q. 

that appe 

CG&E. Is 

Do you see that? 

Yes. 

Do you believe this was part of the --

ars to be a statement between the OHA and 

this part of the public process of 

negotiating? 

A. 

here. I 

Q. 

that you 

I have no idea what they're talking about 

can't characterize it. 

It is part of the settlement discussions 

mentioned, though. Wouldn't you agree? 

Even without knowing what No. 5 was. 

A. 

coming up 

I don't recall this whole No. 5 issue 

I don't recall what it was. I don't 

recall how it was resolved. I just don't remember 
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1 the substance of it. It doesn't look to be very 

2 important. 

3 Q. All right. I'm going to mark Exhibit 5. 

4 (EXHIBIT MARKED FOR IDENTIFICATION.) 

5 Q. Exhibit 5 is Bates stamped 347 through 

6 351, it's an agreement between Cinergy Retail Sales, 

7 oftentimes abbreviated CRS, and, as it states, the 

8 hospitals, dated around May 19^^, 2004. Have you 

9 seen this document before? 

10 A. I'm sure that I've seen it. 

11 Q. Now turning to what's marked as Bates 

12 stamp 34 9, Throughout this deposition I will tend to 

13 use these numbers rather than the numbers on the 

14 documents, 349 is at the bottom right. 

15 A. That's fine. 

16 Q. Paragraph 9 refers to the Ohio Hospital 

17 Association supporting a stipulation filed by 

18 Cincinnati Gas & Electric Company in case 

19 03-93-EL-ATA. Do you see that? 

20 A, Yes. 

21 Q. Were you aware of this agreement of the 

22 Ohio Hospital Association to support the stipulation 

23 filed in the 03-93 case? 

24 A, Yes. 
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Q. 

A. 

agreement, 

Q. 

A. 

Q. 

A-

Q. 

26 

When did you become aware of that? 

Would have been in the time frame of this 

so it would be in May of 2004 time frame. 

And how did that come to your attention? 

By reading the document I suppose. 

And how did you come by the document? 

I don't recall the delivery method. 

Were agreements of this type that dealt 

with support of the stipulation in 03-93 routinely 

brought to your attention? Would you have seen those 

types of documents in this time frame? 

A. 

Q. 

saw, not JL 

agreement. 

A. 

In this time frame, sure. 

So there were other agreements that you 

ist this Ohio Hospital Association 

Much like those that you showed me in 

your Exhibit No. 3. 

Q. 

drafts of i 

A. 

Q. 

agreements 

for support 

A. 

Did you see what's marked as Exhibit 5 or 

t before this agreement was executed? 

I may have. 

So you were aware before the May 

were executed that there were negotiations 

of the stipulation in 03-93? 

Yes. 
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27 

1 Q. And were those negotiations that resulted 

2 in the agreements such as that shown on Exhibit 5, 

3 were those part of a public process that involved all 

4 the parties to the 03-93 case? 

5 A. No. 

6 Q. I'm going to mark Exhibit 6. 

7 (EXHIBIT MARKED FOR IDENTIFICATION.) 

8 Q. Let's set Exhibit 6 aside for a second. 

9 If you could pick up Exhibit 2. Do you have that? 

10 A. Uh-huh. 

11 Q. Okay. You may want to find a more 

12 comfortable position, I'm going to ask a few 

13 questions about Exhibit 2 again. 

14 I'd like to direct your attention to what 

15 is numbered as Bates stamped 330, section 5 which 

16 states that "In the Cincinnati Gas & Electric 

17 Company's next distribution base rate case that 

18 results in a change in the Customers' rates, CG&E 

19 will file a cost of service study reflecting actual 

20 cost of service for all rate classes." And it states 

21 "CG&E shall support the future distribution rider, 

22 proposed as Rider CIR, allocated based upon 

23 distribution of net plant." Do you see that? 

24 A. Yes. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



00844 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. 

that dealt 

When were you informed of 

28 

a provision 

with CG&E's next distribution rate case in 

documents such as Exhibit 2? 

A. 

Q. 

I don't recall. 

You were a witness in the 

Gas & Electric distribution rate case; 

correct? 

A. 

Q. 

I see. 

A. 

being on th 

Q. 

A. 

That case was settled. 

Not really the question. 

I'm thinking out loud. I 

e stand. 

I see. 

Cincinnati 

is that 

I asked -- oh. 

don't recall 

I have to go back and think whether I 

submitted testimony. I believe -- I think I did. 

Q. I understand. So you file 

prefiled testimony but did not take th 

A. 

Q. 

A. 

times I don 

testify. 

Q. 

commitments 

I believe that's right. 

Okay. 

Sometimes I do testify in 

't. I believe in that one 

And were you aware that th 

made in agreements such as 

d -- you had 

e stand. 

cases, other 

my plan was to 

ere were 

that shown in 
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Exhibit 2 

submit its 

A. 

I think at 

whether th 

regarding the manner 

29 

in which CG&E would 

next distribution rate case? 

I think I was generally aware of it, and 

the time I did ask our Rate department 

ese were things that we were going to do 

anyway, something to that effect. Is this really 

any -- does it really cause us 

something 

believe th 

that was b 

were going 

Q. 

the, for 1 

paragraph 

A. 

what we di 

any problem? Is it 

that we were going to do anyway? And I 

at that was the case. 

inding us in any way 

to do in any event. 

It wasn't something 

because it was what we 

So do you believe that CG&E fulfilled 

ack of a better word, 

5? 

I don't think that 

d or didn't do. My k; 

dictates of that 

this could dictate 

elief is that this is 

how we were approaching the case in any event. 

Q. 

provisions 

pass? 

A. 

Q. 

negotiated 

A. 

All right. Really 

of paragraph 5, did 

I don't know. 

Who in the CG&E and 

these agreements? 

There were a number 

my question is did the 

that actually come to 

affiliated companies 

of lawyers involved. 
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There were representatives 

that were involved. 

Q. 

A. 

And who would 

From the Legal 

Colbert, Jim Gainer. From 

Jason Barker, Jack Farley, 

never pronounce. 

Q. 

the contact 

A. 

Q. 

A. 

Q. 

A. 

people that 

time. 

Q. 

A. 

define "neg 

preparation 

are involve 

across the 

That would be 

person in the 

That could be. 

Nanjundan? 

That's it. 

All right. N-

Chuck Whitlock 

I recall being 

30 

from Cinergy Retail Sales 

that be? 

department would be Paul 

Cinergy Retail Sales, 

Uma whose last name I can 

a person who's listed as 

Commission's docketing? 

a-n-j-u-n-d-a-n. 

There were a number of 

involved from time to 

And that was with the negotiations. 

Either with th 

otiations." I 

1 

e -- and it depends how you 

mean, there's a lot of 

for negotiations which a lot of people 

d in. They aren't all involved in sitting 

table if that's how you're defining 

"negotiations." I was more defining people that were 

involved wi th the process. 
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Q. 

second. 

Q. 

which you h 

31 

Okay. 

MR. SMALL; Let's go off the record for a 

(Discussion held off the record.) 

MR. SMALL: Back on the record. 

Back to Exhibit 2, page Bates stamped 330 

ave in front of you, paragraph 7 states 

"If a Customer had shopped for competitive generation 

and is subj 

extends bey 

stay shall 

see that? 

A. 

Q. 

minimum sta 

ect to a minimum stay with CG&E that 

ond January 1^^, 2005, then the minimum 

be waived" and so forth and so on. Do you 

Uh-huh. Yes, 

What corporate entity would waive the 

y requirement? That would be Cincinnati 

Gas & Electric Company; is that correct? 

A. 

Q. 

I'm not sure. 

Are you familiar with the minimum stay 

requirements? 

A. 

Q. 

Generally. Generally. 

Okay. And those minimum stay 

requirements are the Cincinnati Gas & Electric 

tariff, filed tariff before the Public Utilities 

Commission; is that correct? 
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A. 

Q. 

waive sue 

reca 

not 

that 

A. 

11 th 

Q. 

famil 

Yes . 

So it would be CG&E that would have 

h a minimum stay; do you agree? 

I assume so. I don't know. And I d 

is provision to be honest with you. 

And just to wrap things up, when you 

32 

to 

on't 

say 

iar with this provision, not familiar with 

provision in this agreement or in any other 

agreement 

agreement 

f ami 

the 

it. 

sure 

A. 

liar 

ramif 

Q. 

, you 

regarding 

A. 

? Or are you familiar with that kind o 

in some other agreement? 

No, I'm not -- I don't recall being 

with this portion of this document and 

ications were of it. I just don't reca 

You don't recall any -- just to make 

don't recall this type of provision 

minimum stay in a CRS agreement? 

No. And I don't recall waiving any 

minimum stay or a minimum stay being waived. 

10 w 

and 

Q. 

A. 

Q. 

hich 

it re 

At any time. 

I don't recall that, no. 

f 

what 

11 

Now if you could move down to paragraph 

goes between page Bates stamped 330 and 

fers to an order being issued in 03-93, 

331, 

and 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



00849 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

to quote, 

that? 

A. 

Q. 

agreement 

determine 

in 03-93, 

A. 

33 

"which is acceptable to CG&E." Do you see 

Yes. 

Did CG&E -- remember that this is an 

in a May 2004 time frame. Did CG&E 

that the PUCO order was acceptable to CG&E 

the 03-93 case? 

We submitted it for rehearing, so I would 

say it was found to be not acceptable. 

Q. 

informed 

Were there communications between -- that 

the Cinergy Retail Sales people that a order 

unacceptable to CG&E had been issued? 

A. 

Q. 

Our filing for rehearing was public. 

So are you saying that the communications 

within your own organization would depend on people 

being aware of filings at the PUCO? 

A. I don't recall specifically informing 

Cinergy Retail Sales. I do believe that they knew it 

since the 

Q. 

legal peo] 

Electric ( 

mentioned 

A. 

filing was a public filing. 

And I believe you also said that the same 

3le who represented Cincinnati Gas & 

also represented CRS; is that correct? You 

Mr. Colbert just a few moments ago. 

Sure, they work for a number of different 
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affiliates 

Q. 

were invol 

correct? 

answer if 

A. 

you're say 

-

So if the same people 

ved, CRS would just know 

MR. DORTCH: Objection 

you can. 

I don't know, I mean, 

34 

were informed --

that fact; is that 

Go ahead and 

I believe what 

ing, but just because one person 

I'm not sure that I can say with certainty 

somebody e 

Q. 

over here 

will provi 

customers. 

A. 

Q. 

Ise does. 

Now, that paragraph re 

on Bates stamp 331, ", 

de the same economic val 

" Do you see that? 

Right. 

fers to. 

. . then 

ue to the 

Are you aware of a process of -

get the word "process" in this ins 

"mutually acceptable process" are 

words of that paragraph. Are you 

acceptable process that undertook 

economic value to the contracting 

A. 

Q. 

No. 

Is your response meant 

tance, it 

the last 

aware of 

knows it 

that 

and I'm 

Cinergy 

i impacted 

- and I 

says a --

three 

a mutually 

to provide the same 

parties? 

to state that you 

were unaware of any negotiations with the members of 
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the Ohio E 

A. 

Q. 

response. 

UUS5i 
35 

nergy Group after May 2004? 

No. 

Okay. All right. If I understand that 

you are aware that there were additional 

negotiations with the members of the -- with the OEG 

or the members of the OEG. 

A. 

agreements 

of those a 

Q. 

were -- th 

frame and 

from the p 

A. 

Q. 

Q. 

several in 

agreements 

time frame 

Yeah. Back to your Exhibit 3, those 

are after this time frame, and I was aware 

greements. 

Okay. And are you saying that those 

e agreements that were after the May time 

that are shown on Exhibit 3 did not result 

revision on paragraph 10? 

I don't believe that they did. 

You stated that you were not aware of --

MR. SMALL: Let's go off the record. 

(Discussion held off the record.) 

MR. SMALL: Let's go back on the record. 

A little while ago you mentioned who were 

dividuals that were involved in negotiating 

between CRS and other parties in the May 

Was there a CG&E representative involved 

in that process considering all the provisions in 

this, for instance. Exhibit 5 that relate to 
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36 

Cincinnati Gas & Electric Company? 

A. I was involved in it. 

Q. Okay. Anybody else besides you? You 

were involved in the negotiations of these 

agreements; is that correct? 

1 A. I was involved in preparations of 

information, reviewing information, those sorts of 

1 things in my role as a vice president of Cinergy 

1 Corp. I guess if you're asking for someone involved 

' in the negotiations who is exclusively a CG&E 

employee, you know like maybe some of the workers on 

the coal pile at some of the stations, they're CG&E 

employees, they only work for a CG&E plant, I don't 

think there was anybody involved in the negotiations 

that was like that. 

Q. So the only people who would be in some 

way connected with CG&E would be you as President and 

also legal counsel that represented more than one 

corporation. 

A. Yeah, and there were a number of Cinergy 

Services folks that did work for a number of the 

affiliates. And Legal is a good example of that. 

being Cinergy Services and doing work for a number of 

different affiliates. 
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1 Q. Mr. Barker and Mr. Farley and 

2 Ms. Nanjundan and Mr. Whitlock are all examples of 

3 that? 

4 A. I don't know what their classification 

5 is, but I would not be surprised if they were Cinergy 

6 Services employees. 

7 Q, Were you referring to anybody besides 

8 that group of Cinergy Services, Inc. employees that 

9 would have been involved in the process of 

10 negotiating those agreements? 

11 A. I'm sorry, was I referring to? 

12 MR. SMALL: Let's have it reread. 

13 (Record read.) 

14 A. No, although I just -- I don't mean for 

15 that to be an exhaustive list. I didn't want you to 

16 think that I had exhausted the list of people that 

17 would have been involved from time to time. 

18 Q. Those are the people you could think of, 

19 A. Off the top of my head, yeah. 

20 Q. Okay. I want to mark 6. 

21 MR. DORTCH: You marked Exhibit 6. 

22 Q. Okay, then I'll return to Exhibit 6. 

23 A. Done with Exhibit 2? 

24 Q. Yes. 
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Bates sta 

C0S54̂  
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Now, Exhibit 6 I may have mentioned is 

imped 320 to 326 and, again, involves Cinergy 

Retail Sales and a group of corporations that I think 

we just recently saw, the same corporations as shown 

on the top of Exhibit 2. This agreement is in the 

November 

document 

A. 

yes . 

Q. 

A. 

2004 time period. Have you seen this 

before? 

I believe that I've probably seen it. 

And when did you first see this document? 

Around the time frame that is referenced 

in the first paragraph; November 2004. 

Q 

that was 

Okay. Would you turn to Exhibit 3 again. 

the list of agreements? And you'll note the 

pattern that I mentioned earlier, there are 

agreements in the May time frame and then below them 

oftentimes there is something listed in the November 

time frame. Do you see the November agreements, for 

instance 

A. 

Q. 

the second line --

Yes. 

-- and the fifth line? Did you see other 

agreements in the November time frame similar to that 

which is 

A. 

shown on Exhibit 6? 

Yes. 
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Q. 

Exhibit 3 

00855 
And are the ones that are s 

for the November time frame. 

those documents? 

A. 

them. 

Q. 

documents 

A. 

Q. 

way that 

A. 

Q. 

have the 

agreement 

mutually 

I can't say that I've seen 

Are you generally familiar 

7 

Generally familiar, yeah. 

39 

hown on 

have you seen 

every one of 

with those 

And you're generally familiar in the same 

you're generally familiar with 

Yes. 

I mentioned that Exhibit 2 

same parties. Did Exhibit 6, 

Exhibit 6? 

and Exhibit 6 

which is an 

in the November time frame, result from a 

acceptable process because Exh 

superseded or there was a rejection of 

stipulation in the 03-93 case? 

MR. DORTCH: Objection. Th 

three questions there, Jeff, 

Q. 

about the 

ibit 2 was 

the 

ere's about 

MR. SMALL: Let's have it read back. 

MR. DORTCH: Okay. 

(Question read.) 

I think that's one question 

superseded part, but the real 

Forget 

question is 

ARMSTRONG & OKEY, I N C , Columbus, Ohio (614) 224-9481 



00856 4 0 

1 did the agreement on Exhibit 6 in the November time 

2 frame come about as a result of the mutually 

3 acceptable process that is mentioned on Exhibit 2? 

4 A . I don't ever remember connecting it to 

5 that mutually acceptable processes language, but at a 

6 high level when the May 19^^ agreement was 

7 voided -- in my words -- through the Commission's 

8 action, I was aware that there was a process to come 

9 up with a agreement such as Exhibit 6 that would 

10 supersede that other agreement. 

11 I didn't connect it to that specific term 

12 that you were referring to. I guess I was involved 

13 at a higher level. I didn't connect it to that term. 

14 Q. So at a high level the, as you mentioned, 

15 voiding of the May agreements resulted in further 

16 negotiations that resulted in November agreements; is 

17 that --

18 A. Yes. 

19 Q. Okay. Who was involved in negotiating 

20 those agreements in the November time frame? 

21 November 2004. 

22 A. I would say it was primarily -- these 

23 organizations were represented by counsel. We had a 

24 number of attorneys that were involved in dealing 
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1 with those. And as I mentioned before, there were a 

2 lot of folks internally that had their eyes on the 

3 pros, cons, and other impacts associated with 

4 entering into these agreements. 

5 Q. Would they generally be the same 

6 individuals that you identified earlier, Mr. Colbert, 

7 Mr. Gainer, Barker, Farley, Nanjundan, and Whitlock? 

8 A. Sure. 

9 Q. Are you familiar with a Mr. Duff? 

10 A. Yeah. 

11 Q. Was he involved in this process? 

12 A. Tim helped --

13 Q. That's Tim Duff? 

14 A. Tim Duff helped Jim Gainer. To the 

15 extent that Jim Gainer was involved, Tim Duff was on 

16 his staff and was involved, sure. 

17 Q. And you mentioned that you were, at least 

18 in background terms, were involved in the May 

19 agreements; was that also your involvement in the 

20 November agreements? I think you --

21 A. I would say it was similar, yeah. 

22 Q. Okay. I'm going to mark Exhibit 7. 

23 (EXHIBIT MARKED FOR IDENTIFICATION.) 

24 MR. SMALL: Let's go off the record for a 
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1 second. 

2 (Discussion held off the record.) 

3 MR. SMALL: Let's go back on the record. 

4 Q. Mr. Ficke, Exhibit 7 Bates stamped 353 

5 through 357 is, again, an agreement involving Cinergy 

6 Retail Sales, at the top it shows October 28^^, 

7 2004, and it says it's with the hospitals. Have you 

3 seen this document before? 

9 A. I'm sure that I have. 

10 Q. And did you see it in generally the time 

11 frame that's indicated in the first paragraph? 

12 A. Yes. 

13 Q. I'll point out that this document has two 

14 different dates on it, it says 8̂ *̂  of November on 

15 the last page and October 28"̂ *̂  on the front page, 

16 but they're close in time. When you answered that 

17 you saw it in this general time frame, you saw it 

18 generally in the late-October time frame? 

19 A. Yes. 

20 Q. Now, I direct your attention to page 

21 number Bates stamped 3 55, paragraph 9 on that page. 

22 It goes over to 356. That paragraph refers to the 

23 Ohio Hospital Association supporting an ap. for 

24 rehearing. Do you see that? 
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A. 

Q. 

application 

application 

see that? 

A. 

referred to 

Q. 

Yes. 

And 

C0859 " 

are you familiar with the 

? And on the next page it refers to 

for 

Yes, 

rehearing in case No. 03-93; do you 

it's the application for rehearing I 

before. 

That would be in the November, roughly 

the November 2004 time frame? 

A. 

Q. 

association 

submitted b 

A. 

That 

Were 

's right. 

there discussions with the hospital 

regarding the application for rehearing 

y the 

I 'm 

doesn't mean it 

Q. 

been approa 

application 

A. 

Q. 

Were 

ched 

for 

Sure 

And 

Let me go back a 

Association 

A. 

You 

was 

Sure 

Cincinnati Gas & Electric Company? 

not — I'm not aware of any. That 

didn't happen. 

you aware that various groups had 

regarding their support for the 

rehearing submitted by CG&E? 

. 

how were those parties approached? 

step. 

do recognize the Ohio Hospital 

a party to the 03-93 case. 

. 
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Okay. How were parties approached 

their support for the application for 

I don't recall specifically. It could 

you know, by meeting, could have been by 

e-mail, could have been by letter. I don't know how. 

Q. 

described 

parties at 

Were there any meetings such as you 

earlier of large meetings with a number of 

the Public Utilities Commission concerning 

this application for rehearing? 

A. 

series of 

That's a good question. I recall the 

meetings in the May time frame with our 

original settlement discussions with --

Q. 

A, 

Q. 

A, 

on into th 

Stipulation. 

-- the parties. 

Stipulation. 

I just don't recall whether that carried 

e application for rehearing document or 

whether that was all done in hearings and, you know. 

formal proceedings. I just don't remember. 

Q. 

Ohio Hospi 

Were you involved in discussions with the 

tal Association or any other parties in 

approximately this time frame, and the time frame I'm 

referring to is approximately the time of the 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



• 

00861 
45 

1 application for rehearing in the 03-93 case? 

2 A. Sure. Generally involved, yeah. 

3 Q. Who did you have discussions with? 

4 A. Could have -- I mean, I don't recall 

5 specifically because things were moving very quickly 

6 at that point in time, how many of the discussions 

7 that I participated in or not, but could have been 

8 any of the parties. 

9 Q. And would those have involved individual 

10 meetings with the parties, not just group meetings? 

11 A. Sure. 

12 Q. All right. Let's mark Exhibit 8. 

13 (EXHIBIT MARKED FOR IDENTIFICATION.) 

14 Q. Mr. Ficke, I've marked Exhibit 8 which is 

15 a e-mail dated November 3^^, 2004, and it promises 

16 an attachment which I believe is attached as the 

17 remainder of Exhibit 8, and it's from Mr. Colbert to 

18 Rick Sites and Joe Kubacki, and it has you as a 

19 person who is CC'd on it. Do you recall seeing this 

20 e-mail? 

21 A . I don't recall seeing it, but I'm sure I 

22 saw it, 

23 Q. And did you look over the agreement at 

24 that time? 
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00862 , , 
I would doubt it. 

Were you familiar with an exchange of 

drafts between -- generally between individuals in 

the Cinergy 

Hospital As 

A. 

on, yes. 

1 Q. 

j mentioned M 

-affiliated companies and the Ohio 

sociation during this period? 

I was generally aware that it was going 

Here we have on the CC list -- we 

r. Colbert, Mr. Sites, and Mr. Kubacki 

j before. You're CC'd on it. James Gainer is CC'd on 

1 it. You mentioned Mr. Duff. Mr. Steffen's name 

i appears on this; can you tell me what his role was in 

this process? 

A. 

Corp. 

Q. 

task as a w 

A. 

' Q. 

Jack was Vice President of Rates, Cinergy 

And in that capacity he was assigned a 

itness in the 03-93 case; is that correct? 

I'm sure that he was. 

Do you know what his role was in 

negotiations of agreements with parties at this 

particular 

A. 

point in time? 

I should have mentioned him in that group 1 

of names that I mentioned before, so either preparing 

information , attending meetings, problem solving, any 
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Jack Steff 

Q. 

said that 

responsibi 

A. 

including 

Service --

00863 
unctions it would have been typica 

en to participate in. 

What is the Rates department tha 

he was part of? What is their 

lity? 

Generally for Cinergy operating 

Union Light, Heat & Power, Public 

or, PSI Energy, Cincinnati Gas & 

47 

Ll for 

t you 

companies 

Electric, 

participating in the prosecution of rate increases. 

fuel and p urchased power increases, as well as 

keeping tariffs up to date, responding to customer 

questions. assisting the Cinergy Corp. financial area 

with budgets and forecasting, financial pro:; 

Q. 

you off. 

A. 

Q. 

include th 

A. 

The -- I'm sorry, I didn't mean 

That's fine. 

ections. 

to cut 

The tariffs that you just mentioned 

e CG&E tariffs? 

CG&E as well as other regulated 

like the ones that I mentioned. 

Q. 

Is he with 

A. 

Q. 

Do you know where Mr. Steffen is 

the company? 

He's actually in the building I 

All right. Do you know what his 

companies 

today? 

believe. 

position 
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1 is? 

2 A. I don't know. It is likely that he is a 

3 consultant. I'm relatively certain that he is a 

4 consultant as opposed to an employee. 

5 Q. That's really what I was getting at. I 

6 understood that he left the direct employment of the 

7 Duke^affiliated companies. You believe that to be 

8 the case? 

9 A. And I believe he left at the end of the 

10 year. I believe it was December 31^^. 

11 Q. I'mgoingto mark Exhibit 9. 

12 (EXHIBIT MARKED FOR IDENTIFICATION.) 

13 MR. SMALL: Let's go off the record for a 

14 second. 

15 (Discussion held off the record.) 

16 MR. SMALL: Let's go back on the record-

17 Q, Mr. Ficke, you have Exhibit 9 before you? 

18 A. Yes. 

19 Q. Do you recall seeing this -- this is, 

20 again, an e-mail dated November 5^^, 2004, it has 

21 you copied on it. Do you recall seeing this e-mail? 

22 A. I don't recall seeing it, but I'm sure 

23 that I did. 

24 Q, And you were generally copied on -- and 
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1 let's look at the document a little bit. This has 

2 bubbles on it, bubble comments on revisions for the 

3 agreement between Cinergy Retail Sales and the 

4 hospitals. Do you recall seeing versions of changes 

5 in the documents such as this? 

6 A. I don't recall seeing it, but I'm sure 

7 that I did. 

8 Q. All right, let's move to -- you can put 

9 that aside. I'm going to mark Exhibit 10. 

10 (EXHIBIT MARKED FOR IDENTIFICATION.) 

11 Q. This e-mail and attached agreement is 

12 dated November 7̂ ^̂ , 2004, and also has you and by 

13 now a familiar group of people copied on it. Do you 

14 recall seeing this communication and version of the 

15 agreement? 

16 A. I don't recall seeing it, but I'm sure 

17 that I did. 

18 Q. You generally saw the transactions such 

19 as this going back and forth? 

20 A. Igenerallysaw e-mails that appeared in 

21 my e-mail in box. 

22 Q. Okay. You can set that aside. 

23 MR. SMALL: Mark this Exhibit 11. 

24 (EXHIBIT MARKED FOR IDENTIFICATION.) 
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Q. And, a 

November 1^^ , 2004 

regarding E 

would your 

A. 

Q. 

we've seen 

xhibit 

answers 

Yes. 

Were y 

on Exhi 

copied on versions 

exchanges o 

that we saw 

C0866 
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gain, another e-mail close in time. 

If I asked you the questions 

11 that I asked about Exhibit 10, 

be the same? 

ou generally informed, such as 

bits 9, 10, and 11 where you were 

, were you also copied on other 

f documents involving the other agreements 

in Exh 

November agreement 

A, 

evaluating 

periodical! 

Q. 

Exhibit 6, 

Sales and a 

identified 

and this is 

Sure. 

ibit 3 in this time frame, the 

s? 

As Cinergy Retail Sales was 

the terms of those agreements, I would 

y be CO 

All ri 

that's 

number 

as bein 

pied on those e-mails. 

ght. I'm going to go back to 

an agreement between Cinergy Retail 

of corporations that we've 

g members of the Ohio Energy Group, 

the November 2004 time frame. 

If you 

stamp of 323, and 

7 discusses 

Do you see 

A. 

CG&E's 

that? 

Yes. 

could turn to what has a Bates 

section 7, And generally paragraph 

next distribution base rate case. 
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filing" --
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And it has several statements, such as 

the middle of paragraph 7, "Such 

this is referring to the next distribution 

base rate case -- "Such filing shall include a rate 

increase for rate TS of no more than zero dollars." 

Do you see 

A. 

Q. 

negotiation 

time frame? 

A. 

it before. 

Q. 

that term? 

A. 

that? 

Yes. 

Were you familiar with this term and its 

as part of this agreement in the November 

I was familiar with this term, I've seen 

Okay. When did you become familiar with 

Probably through discussions or e-mails 

or circulation of documents, I don't recall which. 

Q. 

was followe 

filing? 

A. 

Are you familiar with whether this term 

d in CG&E's next distribution rate case 

When this issue came up, and once again 

I'm not sure exactly how it came up, but I do recall 

being invol 

how we were 

ved in conversations about this term and 

going to deal with it in our next 

distribution case, and independent of this agreement 
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it's really -- this is what the 

going to 

the term 

bother me 

according 

the case 

be, it was really -- I 

we talked about before. 

that it was in this ag 

to our rate folks this 

was filed in any event. 

So it's a term with 

on the distribution case because 

what was 

Q. 

going to be proposed. 

52 

increase for TS was 

guess it's 

it really 

similar to 

didn't 

reement because 

was going 

no -- with 

factually 

to be how 

no impact 

that's 

Did you have discussions with the Rates 

department regarding that? 

A. 

Q. 

Yes. 

And who in the Rates 

discuss that with? 

A. 

Q. 

A. 

Q. 

A. 

And maybe 

Q. 

I don't recall who. 

Would Mr, Steffen --

Could be. 

-- normally be invol 

Normally would have 

somebody on his staff. 

department did you 

ved in --

been involved, sure. 

I just don't recall. 

All right. If you would refer 

page Bates stamped 324, Section 

paragraph 

customers 

has to do with minimum 

that — this exhibit h 

9. Again, 

to the 

this 

stay. Were there 

as OEG memb ers. Are 
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tomers or are you familiar with situations 

the customers in Exhibit 6 where they might 

subject to minimum stay requirements? 

No. 

Do you recall any discussion about the 

minimum stay provision in this agreement at the time 

when it was entered into? 

A. 

issue, an 

involved 

recall it 

• Q . 

I don't recall minimum stay being an 

d I don't recall any of these entities being 

with minimum stay as an issue. I just don't 

being the subject of any of my discussions. 

Are you familiar with a proceeding before 

the Public Utilities Commission where minimum stay 

was the c 

A. 

issue bef 

Q. 

A. 

hief subject? 

I'm aware of that, minimum stay was an 

ore the Commission. 

Did you have a role in that proceeding? 

No. I never -- it never became of 

importance to me to the extent that I would even have 

to become familiar with the issues surrounding 

minimum stay. I generally knew it was an issue and 

somebody was concerned about it. But it never became 

so important that I spent any time reading anything 

about it or asking anybody any questions about it. 
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1 Q. All right. If you could turn to 

2 provision 12 that's on that same page, 324, Bates 

3 stamped 324, and that refers to an order in case 

4 03-93. 

5 MR. SMALL: Let's go off the record. 

6 (Discussion held off the record.) 

7 MR. SMALL: Let's go back on the record. 

8 Q, Before we tookashortbreaki referred 

9 to paragraph 12 on page Bates stamped 324 and it 

10 refers to an order in 03-93 which is acceptable to 

11 CG&E. Do you see that? 

12 A. Right. Yes. 

13 Q, Now, this is in the November time frame. 

14 The order that would have been issued would have been 

15 an entry on rehearing; is that your understanding of 

16 the situation? 

17 A. Yes, 

18 Q, Were you aware of the provision in these 

19 agreements, in the November time frame, concerning 

20 the 03-93 case such as paragraph 12? 

21 A. Sure, 

2 Q. And did CG&E determine that the PUCO 

23 order was, in the terms of paragraph 12, acceptable 

24 to CG&E? 
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1 A. No, it wasn't acceptable because they --

2 "they" the Commission -- in their order changed some 

3 of the terms. 

4 Q. If the order in 03-93 was not acceptable 

5 to CG&E, why didn't CG&E submit a second application 

6 for rehearing? 

7 A. Other than we viewed the pros and the 

8 cons and the timing that it would take to do it and 

9 the likely results, I mean it's all the normal 

10 things that you would consider when you decide 

11 whether or not to file something. I'm not sure I 

12 remember -- I mean, I'm not sure I remember exactly 

13 what was on the board in terms of the pros and the 

14 cons, but it's a normal process that any company 

15 would go through to decide whether or not they'd take 

16 a particular action. 

17 Q. Okay. So the company decided to go 

18 forward with the order in this time frame, the 

19 November 20 04 time frame, rather than submit an 

2 0 application for rehearing? 

21 A. Specifically I believe we filed tariffs 

22 and put rates into effect. New rates into effect. I 

23 mean this is November and the new rates went into 

24 effect for commercial and industrial customers 
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1 January the 1^^. 

2 Q. This paragraph, similar to the one we saw 

3 earlier in a May agreement, refers to a mutually 

4 acceptable process; do you see that as the last three 

5 words of paragraph 12? 

6 A. Right. 

7 Q. Were you aware that there was a mutually 

8 acceptable process engaged in by the parties to this 

9 agreement following the Commission's order in 03-93? 

10 A. No. Personally, my belief was that 

11 these -- this agreement was voided as a result of the 

12 Commission's order. That was what I felt happened, 

13 Q, Okay, I don't think you've really 

14 connected with my question. This says that in the 

15 case where it renders invalid or ineffective any 

16 provision that — this is up higher in paragraph 

17 12 -- there will be a mutually acceptable process 

18 engaged in by the parties. So if the company viewed 

19 the order as having changed the proposal, did the 

20 company and Cinergy affiliates engage in a mutually 

21 acceptable process because it was rejected? 

22 A. I don't know. 

23 MR, SMALL: Let's go off the record. 

24 (Discussion held off the record.) 
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1 (Luncheon recess taken.) 
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1 Tuesday Afternoon Session, 

2 February 20, 2007. 

3 - - -

4 (EXHIBIT MARKED FOR IDENTIFICATION.) 

5 - - -

6 EXAMINATION (continued) 

7 By Mr. Small: 

3 Q. Mr. Ficke, I've had marked Exhibit 12 

9 which is in front of you, it's Bates stamped 50 

10 through 64 and is titled an Option Agreement Between 

11 Cinergy Retail Sales, LLC and General Motors,f 

12 Incorporated. Have you seen Exhibit 12 before, the 

13 document that's Exhibit 12 before? 

14 A . I don't believe I have. 

15 Q. Would you turn back to Exhibit 3? 

16 A. Okay. 

17 Q, In answer to one of my previous questions 

18 you referred to option agreements. Are you --

19 whether you've seen Exhibit 12 or not, are you 

20 generally aware of the existence of option agreements 

21 entered into during the time frame cf December 2J04 

and January 2 005? 

23 A. Yes, I remember that -- I understood that 

24 Cinergy Retail Sales and the groups on your Exhibit 
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No. 3 were 

what I call 

Q. 

00875 5 9 
negotiating and, in fact, entered into 

ed option agreements. 

Right. And when you refer to Exhibit 3, 

you're referring to the parties in the column labeled 

Party 2 and 

agreements. 

A. 

Q. 

the agreements that are listed a s option 

Correct. 

When did you become aware of the — 

generally aware of the agreements that you referred 

to on Exhib 

A. 

signed. 

Q. 

A. 

Q. 

agreements? 

A. 

or hallway 

how, but it 

Q. 

who worked 

A. 

it 3, the option agreements? 

Around the time frame that they were 

Approximately December 2004? 

Yes. 

And how did you become aware of those 

It would have either been through e-mail 

conversation, a letter. I don't recall 

could have been any one of those. 

And are you familiar with the individuals 

on drafting the option agreements? 

Not firsthand, although I would have 

assumed that Jim Gainer and Paul Colbert would have 

been involved in that drafting. 
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Q. Would it have included the 

individuals that you mentioned earlier 

60 

other 

as having been 

involved in the May and November negotiations? 

A. Yeah, You asked about the drafting 

specifically here, but with regard to the entire 

agreement, the individuals that I mentioned that were 

representing Cinergy Retail Sales of course would 

have guided the drafting of these option agreements. 

Q. Okay. How about Mr. Steffen who you 

mentioned earlier? 

A. You know, I would a s k -- I 

that question. I am not aware of his . 

1 involvement with the option agreements 

would ask Jack 

Level of 

, because I 

wasn't involved, I knew he was involved in the 

others because I was involved in those 

know to what extent he was involved in 

agreements, 

Q. So you're more involved in 

negotiations over the May and November 

not involved in negotiating or -- when 

r but I don't 

the option 

the 

agreements and 

you say 

"negotiating," I'm talking about the broader context 

that you were talking about, preparing and background 

and so forth, you were more involved in the May and -

November than in the December. 
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1 A. May and November I occasionally got 

2 e-mails from the Cinergy Retail Sales representatives 

3 or from the lawyers as things were going on. I don't 

4 recall ever getting a copy of the option agreements 

5 either drafts or finals. And I think that just 

6 speaks to rrty level of involvement during that 

7 particular time frame. 

a Q. The time frame you're talking about is 

9 the end of 2004. 

10 A. Correct. 

11 Q. And do you know why a third round of 

12 negotiations were undertaken with customers such as 

13 General Motorf which is shown on Exhibit 12? 

14 A . I believe that the previous agreements, 

15 the November agreements, would have been voided by 

16 the Commission's action. 

17 Q. And how is that connected with the option 

18 agreements that were dated around December 2004? 

19 A. I don't know that it is connected. 

20 Q. Well, my question was why were the 

21 agreements -- third round of negotiations undertaken, 

22 and your response was that others' second round was 

23 voided. I don't think that's responsive to my 

24 question which is: Why was a third round of 

ASMSTRCNG & OKEY, l l i C Columbus, Ohio (614) 224-5481 
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• 

1 negotiations and agreements undertaken? 

2 MR. DORTCH: Objection; question was 

3 asked and answered. 

4 MR. SMALL: Well, the question wasn't 

5 answered, so . . . 

6 A. The only thing that I can speculate is 

7 that the Cinergy Retail Sales was interested in the 

8 option and the customers were interested in, you 

9 know, selling that option, 

10 Q. Previously, and I'll refer to Exhibit 6, 

11 we had a discussion about the November agreements and 

12 this particular agreement has to do with members of 

13 the Ohio Energy Group. Is it your understanding that 

14 the agreements about this time, those agreements that 

15 we showed in Exhibit 3, were all pretty much the same 

16 agreement, general terms and conditions? 

17 MR. DORTCH: Objection; documents speak 

18 for themselves, and there's a whole lot of agreements 

19 there and not all of them have been shown to the 

20 witness, but — 

21 MR. SMALL: I'm asking for his general 

22 understanding since he doesn't know the particulars 

23 of any agreements. 

2 4 Q, Do you have a general understanding 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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whether those were patterned after a --

di] 

A. 

Eferent. 

second. 

to 

me 

Q. 

My understanding is that they were all 

MR. SMALL: 

(Discussion 

MR. SMALL: 

I have here 

make this an exhibit 

a Novemfc 

lEU - Ohio 

to ask you 

with the be 

states ". . 

to fulfill 

negotiating 

so 

to 

on. 

look at 

Q. 

going to do 

upcoming ex 

Q. 

er agreement 

Bates stampe 

to read the 

ttom of 338 

Let's go off the record for a 

held off the record.) 

Back on the record-

in front of me, I'm not going 

, but I have here in front of 

between Cinergy Corp. and 

d 334 through 340. I'm going 

-- or familiarize yourself 

and the top of 339 where it 

. the parties agree to use best efforts 

the intent o 

amendments 

MR. SMALL: 

that, I thin 

Let's mark 

this out of 

hibits. Exh 

f this agreement, by 

to the agreement" so forth and 

Counselor, if you would like 

k you have copies of it. 

this a s an exhibit. And I'm 

order because it's one of my 

ibit 14. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

So we're on Exhibit 14 --
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were 

just 

338 a 

Greg, 

recor 

can h 

going 

just 

hand 

Q. 

1 

ed 

nd the 

to 

A. 

d or 

elp 

• 

Q. 

1 question? 

your 

A. 

Q. 

A. 

Exhi 

Q. 

A. 

Q. 

believe y 

MR. DORTCH: 

ooking at. 

MR. SMALL: 

you. 

And at the 

top of 339. 

MR. DORTCH: 

read that. 
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It's the same document we 

Yes, it's the same document I 

bottom of page Bates stamped 

Go ahead and take 

I don't know if you want to go 

not, but I di 

everyone. 

bi 

ou 

MR. SMALL: 

MR. DORTCH: 

d have one question 

I don't know where 

I don't either. 

Is it concerning the documents 

Yes. 

Okay. 

Is this one 

b No. 3? 

your time, 

off the 

maybe so I 

he ' s 

or my 

of the agreements that's on 

Yes, I believe it is. 

Okay. That 

I saw you 1 

can find it 

was my question. 

Doking at Exhibit 3, 

under lEU. 

Yes, I 
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1 A. And the only reason I was confused is 

2 because Party 2 is Marathon, under the other one it 

3 says Party 2 is GM. So is this --

4 Q. The agreement I put before you is not an 

5 agreement with Marathon or with GM,- it's with lEU. 

6 A. So i s it on this list? That was my 

7 question. 

8 Q. Oh, I'm sorry. 

9 A. Is there one with dM, one with Marathon^ 

10 and a separate one with lEU? 

11 Q. I believe on Exhibit 3 it would be shown 

12 as 11/8 — it's the second line, 11/8/04, as an 

13 agreement, 

14 A. It's shown twice on there, then, one' s 

15 for Marathon and one's for General Motors, but one 

16 and the same document. 

17 Q. Yes. 

18 A. That's my question. 

19 Q. And that's the reason why the same date, 

20 yes. 

21 A. Gotcha, okay. " Now I understand what I'm 

22 looking at. 

23 Q. So Exhibit 3 was put together by company 

2 4 and it doesn't mean that there are that many 

ARMSTRCNG & OKEY, INC., Cclumbus, Ohio (614) 224-9481 
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A. 

companies" 

confuse it 

think the 

A. 

Q. 

agreements 

revisions 

top of 339 

to fulfill 

reason why 

A. 

-

I understand 

MR. DORTCH: 

MR. SMALL: 

MR. DORTCH: 

MR. SMALL: 

MR. DORTCH: 

meaning the C 

MR. SMALL: 

because I don 
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. 

And by "company" you mean --

By Party 2. 

You're referring to the --

By Party 2. 

-- "Party 2" and not by "the 

inergy companies. 

I'm not going to further 

't understand that, but I 

witness is clear, so . . . 

You would th 

Okay. 

The question 

result from f 

that are shown 

ink. 

is, did the option 

ollowing through with 

at the bottom of 338 and the 

, that is parties using their best efforts 

the intent of 

the option ag 

You know, no 

this agreement? Is that the 

reements were entered into? 

t being involved in the 

option agreements I guess I can't really say from my 

personal participation; 

November agreements were 

voided by che Commission 

however -- however, when the 

, for lack of a better term. 

's actions, you know, the 
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option ag 

wasn't at 

Q. 

although 

November 

the word 

instance 

was that 

result of 

case here 

in the ne 

high-leve 

November 

question. 

A. 

0(^83 

reements then came into being, so 

the table negotiating those. 

Okay. Earlier you stated that 

67 

-- but I 

the. 

you weren't specifically negotiating the 

agreements when the May ones were, 

you used was probably "voided" in 

I think 

that 

too, that your high level of understanding 

the November ones were entered into as a 

the May ones being voided, is that also the 

, that despite the fact you weren 

gotiation of the option agreement, 

t involved 

that your 

1 understanding is they replaced the 

agreements? 

MR. DORTCH: Objection; form of the 

Go ahead and answer that if you 

This is a little bit different 

can. 

because a 

new provision was inserted, you know, the existence 

of an opt ion under these contracts, and whether it 

was exactly the same or not, I mean I guess I would 

have had to have been party to those discussions to 

really answer your question from firsthand 

Q. 

A. 

Q. 

knowledge. 

All right, I'll mark the next exhibit. 

Excuse me, are we done with 12? 

We're done with 12 but we will 

1 

return to 
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00884 
don't you just keep the 14 out. Yes. 

think you've done that 

lool 

A. 

Q. 

Q. 

-:ed at. 

Twelve was 

Right. I'rr 

right. 

the option agreement. 

I marking Exhibit 13. 

(EXHIBIT MARKED FOR IDENTIFICATION 

Now, we jus 

a November a 

Bates stamped 341 throt 

agreement with lEU as s 

Now 

Exh: 

if you 

Lbit 13. 

A. 

Q. 

"Cinergy sl-

$100,000 as 

see 

got 

that? 

A. 

Q-

A. 

Q. 

confuse 

second No. 

) 

t looked -- Exhibit 14 we j 

greement with lEU, Exhibit 

igh 346 is the May 2004 

hown in the first paragraph 

could turn to section 3 of that, of 

Section? 

343, Bates 

iall pay the 

stamped 343 and section 

Industrial Energy Users 

! compensation for legal services." 

Yes. 

Do you knovi 

That's the 

Yes, Which 

'd there for 

3. 

Do you know 

MR. DORTCH: 

what --

second No. 3, actually. 

is probably the reason 

a second. Yes, it's the 

what this payment was f 

Objection. 

3, 

68 

I 

ust 

13 

. 

- Ohio 

Do 

why 

or? 

you 

it 
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1 A. Legal services. 

2 Q. What legal services were those? 

3 A. I don't know what particular documents, 

4 what particular work, I don't know. 

5 Q. Do you know whether these payments were 

6 made to Industrial Energy Users - Ohio? 

7 A. I don't know. I mean, firsthand 

8 knowledge, no, I don't know. 

9 Q. Do you know as a result of seeing 

10 reports, spreadsheets, financial statements 

11 indirectly? 

12 A. No. I would have not seen a line item 

13 for this kind of a small payment. 

14 Q. I'msorry, I reacted to "small payment." 

15 Were you familiar — are you familiar 

16 with any other payments for legal services to any 

17 parties other than Industrial Energy Users - Ohio? 

18 A. I couldn't say for sure. Not that I 

19 recall. 

20 Q. Okay. Let's turn to Exhibit 14 which I 

21 believe you already have. Exhibit 13 was a May 2004 

22 agreement. Exhibit 14 is the November 2004 

23 agreement. Section 4 on Bates stamped 337, again, 

24 there appears -- this time there's only one paragraph 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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4, and it also mentions $100,000 in compensation for 

legal services to Industrial Energy Users -

I asked you the same questions I asked you 

Ohio. If 

regarding 

Exhibit 13, would your responses be the same? 

A. Yes. 

Q. I'm going to refer to Exhibit 5 

quite a ways back in your packet so I have. 

convenience, I have that agreement again bu 

going to relabel it, but this is Exhibit 5. 

that's Bates stamped 347 through 352. 

. It's 

for your 

t I'm not 

And 

Section 4 of that agreement there's a 

reference to $50,000 paid to -- "Cinergy sh 

the Ohio Hospital Association $50,000 upon 

all pay 

issuance 

of a final appealable order of the Public Utilities 

Commission of Ohio satisfactory to Cinergy. 

asked — this is a May 2004 agreement. If 

the same questions that I had regarding the 

agreement with lEU, would your responses be 

Maybe we should go through it. 

Are you familiar with the ~ -

A. Yes. 

Q. -- payment to the Ohio Hospital 

Association? 

A. Right. Now that I've looked at 

" If I 

I asked 

May 2004 

the same? 

this, I 
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1 do recall a payment or the existence of this 

2 provision in this agreement, yes. 

3 Q. In agreements with more than one 

4 organization, the hospital association, or are you 

5 referring to earlier with the lEU? 

6 A. Yeah, I'm referring to earlier with lEU. 

7 You asked me there were other payments in other 

8 agreements, and now that I look at this I do recall 

9 this payment which was identifiable with the Ohio 

10 Hospital Association. 

11 Q. Do you know whether a payment of this --

12 the $50,000 payment was made to the Ohio Hospital 

13 Association? 

14 A. Not firsthand knowledge, no. 

15 Q. And not indirectly through statements or 

16 otherwise as I previously asked? 

17 A. No. I'm just not aware if it was ever 

18 made. 

19 Q. Okay. 

2 0 A . I should -- because these agreements, you 

21 know, by my terminology, were voided by the 

22 Commission's actions and whether any of the terms of 

23 this were actually ever implemented as these things 

24 were existing and then nonexisting because of the 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Commission's actions, I just don't know. 

Q. Okay- I'm going to turn to, just to 

3 complete the circle I'm going to turn to Exhibit 7 

4 which, again, was back a little ways -- I think 

5 that's a duplicate. Again, this is back a little 

6 ways, so that was Exhibit 7. And that's Bates 

7 stamped 353 through 357, Section 4 of that agreement. 

8 Now this, again, is October, or if you 

9 read the last page of this it says November of 2004, 

10 and Section 4 refers to the $50,000 payment to the 

11 hospital association. If I asked you the questions 

12 regarding the October/November time frame and $50,000 

13 payment with regard to Exhibit 7, would your answers 

14 be the same? 

15 A. Yes. 

16 MR. DORTCH: Objection-

17 Q. Thank you, 

18 I think we're up to Exhibit 15. 

19 (EXHIBIT MARKED FOR IDENTIFICATION.) 

20 Q. Exhibit 15 is a four-page document, the 

11 last page it's dated -- on the front and the last 

2 2 page, June 7̂ *̂ , 2004, and it's between Cinergy 

23 Corp. and "C^gf^^ Inc. 

I'm going to have another exhibit marked. 

- .̂»f r.ri^-,^KT,-^ r / -VCV r Mr- t-/^ I n m ^ n e n K i r - v I C l A \ 0 "7 A ̂  Q A Q 1 
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1 Exhibit 16. This also is with Cognis. ^ 

2 (EXHIBIT MARKED FOR IDENTIFICATION.) 

3 Q . I believe if you turn to paragraph 2 — 

4 pardon me, I got a little bit confused by two 

5 paragraph 2s in Exhibit 15 again. I'm looking at the 

6 first paragraph 2 on Exhibit 15 which is also page 2 

7 of the exhibit, and paragraph 2 of Exhibit 16. Do 

8 you see the reference to Cinergy reimbursing Cognis? 

9 A. Yes. 

10 Q. Have you seen these two Cognis 

11 agreements. Exhibit 15 and Exhibit 16? 

12 A. I believe that I have, yes. 

13 Q. And is that your — you saw them in the 

14 time frame which they were executed? 

15 A. That's correct. 

16 Q. Now, these documents, why were these 

17 documents entered into, 15 and 16? 

18 A. Well, I think from our standpoint the 

19 company, C&gnis, agreed to support the stipulation 

20 and later our application for rehearing. 

1 Q. Okay. And when you mentioned agreed to 

22 support the stipulation, you're referring to the 

agreement that's shown on Exhibit 15? The June --

24 A. Both, ac-ually, 15 and 16. 

Z T 
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1 Q. Okay. The reason why I ask about 15 is 

2 that cn paragraph 5, page 2, it refers to support of 

3 the stipulation. 

4 A. Right. 

5 Q. So isn't it connected -- isn't execution 

6 of Exhibit 15 connected with the stipulation? 

7 A. Correct. 

3 Q. All right- And Exhibit 16 paragraph 5 

9 refers to support of the application for rehearing. 

10 So wasn't Exhibit 16 executed in connection with 

11 l^gpg^^j^^a*support for the ap. for rehearing? 

12 A, I think that's what I said, but if that's 

13 not what I said, that's what I meant to say. 

14 Q. Is there any other purpose for these 

15 agreements, Exhibits 15 and 16? 

16 MR. DORTCH: Objection. Go ahead and 

17 answer if you can. 

18 A. Other than not addressed on the face of 

19 the agreement, I do recall that during this time 

20 .^^^Ef^^^^^^^^tm^mim^ ^ 

21 undergoing a bargaining unit activity which was 

impacting their operations. ^T'hey tia^: beenracqulrecj,.'̂ , 

by a- foreign- company which was placing a number of 

2 4 ccr.straiats upcn their continued operation, and as a 

.mrsi.-^Mp™ r .•>, K'r? \/ T^jr* r*-.i..»wi^.>r^ ,"̂ v-•;--* f iz ^ A \ -^-^.t^a.i^i 
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1 corporation I don't think we wanted to see such a 

2 prominent employer impacted negatively, and I do 

3 recall — the only reason I bring it up is I do 

4 recall those circumstances being brought to my 

5 attention by Cognis and their rather precarious 

6 situation in terms of being able to continue to 

7 operate. 

3 Cinergy Corp. had an interest, may even 

9 have a continuing interest, in providing energy to 

10 companies in the general vicinity of^COgnis in terms 

11 of constructing and operating cogeneration plants 

12 and, in a sense, had a continuing interest in the 

13 vibrancy of that area, and I guess finally just, you 

14 know, as a corporate citizen had an interest in our 

15 customers continuing profitable operations, 

16 Q. You just mentioned Cinergy Corporation 

17 which is the entity that entered into this agreement 

18 with Cognise What are the operations of Cinergy 

19 Corp. — let's go back a second. 

2 0 Cinergy Corporation is a corporation 

21 without any employees; is that correct? 

22 A. I don't know that. 

3 Q. Okay. What was its business operations 

at the time of the October 28^^ agreement with 

scMc^TonMr: a. r^ .vw TMr r ^ i n m K n o nh^r^ i ^'y A\ 9 9 d - c i d ? n 
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1 Cognis that's Exhibit 16? 

2 A. As far as I knew it was a holding 

3 company. 

4 Q. Did I misunderstand? I thought you said 

5 something about a cogeneration plant. Development of 

6 cogeneration plants. 

7 A. Yeah, I was — I did, and I was familiar 

a with one of the affiliate companies that was 

9 providing those kind of services to that general 

10 geographical area, I did mention that. 

11 Q. Okay. And what is that corporation that 

12 you're referring to? 

13 A. I don't know what it's called now. It 

14 had many different names over the years such as 

15 Tri-Gen, Cinergy Solutions are two that I can 

16 remember. 

17 Q. Tri-Gen was one of those corporations 

18 that you mentioned you were -- had a title connected 

19 with? 

20 A. No. No, t h a t w a s T r i - S t a t e Improvement 

21 Company. 

22 Q. Sorry. This agreement is a little bit 

23 different than the others entered into that we've 

24 looked at eariier today in the late-October/ 
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1 early-November period. Do you know why the agreement 

2 involved Cinergy Corp. without any reference to 

3 Cinergy Retail Sales? 

4 A. Well, there's not a option payment or an 

5 agreement to serve them, which was Cinergy Retail 

6 Sales' interest in those other agreements. 

7 Q. And what made - ^oqn i s different than those 

3 other entities for which there was an agreement for 

9 alternative generation supply? 

10 A . I don't know. I don't know. 

11 Q. Do you know of any other agreements such 

12 as the Cognis agreement that didn't involve any 

13 mention of a CRES, competitive retail electric 

14 service, supply? 

15 A. No. Now, as far a s 1 know there are 

16 none-

17 Q. What was your involvement, either 

13 directly or in the background, with the'Cognis 

19 agreements, Exhibit 15 and 16? 

20 A . I reviewed drafts of the documents, 

21 probably provided comments, explained at a high level 

22 what the contents of the agreements were. So 

2 3 generally involved in the negotiations with the 

2 4 support of a number of the people we've talked 

ARMSTRCNG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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23 

24 

about -

Q. And those — 

A. -- in the past. 

Q. And those negotiations, then, directly 

were between some of the people that you mentioned 

previously in this deposition and Cognis. 

A. Sure. 

Q. Okay. Do you know who was on the other 

end as far as the negotiation for Cognis? 

A. I know one individual was Steve Kennedys-

There was another individual that was involved that I 

have been trying to remember his name and I can't. 

Q. And what position doesMr. Kennedy hold? 

A. I don't know by title, but he was 

certainly involved with their energy procurement 

activities, 

Q. And are you familiar withrTheodor#' 

Schneidej? 

A. 

Q. 

A. 

Yes. 

And he is legal counsel for Cognis? ̂  

Yes. 

And was he involved in these 

negotiations? 

A. Sure 

:;M'̂ T:;r:Mr: ̂  n\<^.y. T M C . Cclumbus. Ohio (614) 224-9481 
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Q. Anybody else that you can think of on 

behalf of Cognis? 

A. No. 

Q. Do ycu know whether -- well, referring to 

Exhibit 16 and, again, paragraph 2 on page 2, there 

6 are references to reimbursements. Do you know 

7 whether there were payments made to Cognis under this 

3 agreement? 

9 A. I don't know firsthand that the payments 

10 were being made, but I believe that they were being 

11 made. I wouldn't have signed any invoices or 

12 processed any paper, but I believe that through the 

13 normal course they would have been made, yes. 

14 Q, Okay. On page 3 and it's paragraph B --

15 A. Sixteen? 

16 Q. I'm on, yes. Exhibit 16. Page 3 , B, 

17 Public Utilities Commission of Ohio in case 03-93 

18 fails -- I guess this is upon the occurrence of any 

i 3 of the following: Fails to issue an entry on 

2 0 rehearing acceptable to Cinergy, Do you see that 

paragraph? 

-53 

- Al z r . 1 3 _ 3 z'r.e paragraph that ve saw 

a r i : . e r .r. ar.c^r.er a gree.r.er.c .n zr . is z i z e zca.r.e, 

ARMSTRCNG :KEY •JtTiC u s n i f . l 4 ] 2 2 4 - 9 5 3 1 
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if I understood your question — your response to 

that question, it was that the PUCO did fail to issue 

an entry on rehearing acceptable to Cinergy. I don't 

want IO mischaracterize you, but really the question 

is if paragraph B cn page 3, if ycu say that the 

6 entry cn rehearing was unacceptable, then why were 

7 payments made to Cognis under this agreement? 

3 A. Well, not remembering the conversations 

9 explicitly, but just based on the end result I think 

0 we looked at the agreement that Cinergy Corp- had 

11 with Cognis and, based on the situation we found 

12 ourselves in with the Commission's order, elected to 

13 honor the terms of this agreement- Because I don't 

14 believe that there was a subsequent agreement. I 

15 don't believe that there was a subsequent agreement, 

16 and I --

17 Q. In other words, there wouldn't have been 

13 paym.ents under some other agreement. 

13 A. I don't recall there being a subsequent 

20 agreement. You'd have to ask the attorneys what the 

21 legal standing cf this agreement is based cn -he 

22 Commissicn'3 order and hew ic was we could have 

CGutinued to honor this agreement with the Commission 

aczina .as 11 :;id. 3-" cased cn wr.az '.ve aii, we zLi 
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honor the terms of this agreement, I believe, and I 

believe we did pay under the terms of this agreement. 

Q. Okay. You can set that aside. We're on 

Exhibit 17. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q, Exhibit 17, Bates stamped 1173 through 

117 9. This agreement has a lot of whereases, but 

it's dated the 7^^ of July, I believe that's 2004. 

Yes, it's on 1174, 7^^ of July 2004 between Kroger 

and Cinergy Retail Sales. Have you seen this 

agreement before? 

A, I probably have seen it. 

Q. All right- Paragraph 8 mentions support 

of the May 19^^, 2004, stipulation- Do you see 

that? 

A- Yes. 

Q. Was this entered into as a settlement 

agreement in 03-93? 

A. I'm not sure I understand your question. 

I believe Kroger did support the stipulation in that 

case. 

Q. Okay. ^ere you part of the -- what was 

your part in connection with Exhibit 17? Did you 

negotiate it? Did you --

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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0089S 
No; probably less involved with this 

other ones because of Kroger's situation 

32 

one 

with other providers and really Cinergy Retail Sales 

1 was in th 

details o 

I would h 

is business and really understood the 

f the more complicated Kroger situation 

ave been able to. 

So less familiar with the content and 

than 

the 

ongoing very detailed issues that surrounded Kroger. 

That was 

Kroger. 

Q. 

who those 

• referring 

A, 

before. 

mainly between Cinergy Retail Sales and 

You mentioned CRS personnel. Do you 

-- who are the personnel that you're 

to? Is that the same --

The same people that we talked about 

know 

Q. Mr. Whitlock and — 

A. Sure, Jason Barker, that group. 

Q. That group that you mentioned earlier. 

And do you know who would have -- who 

negotiated or who dealt with this matter forglffogeaE?̂ ^ 

Are you familiar with D0Wnis George? 

A. Sure, fDennis, and he was represented by 

either Mike Kurtz or Dave Boehm. 

Q. '̂ ith regard to these agreements? 
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A. I get them confused. One of them usually 
represents Krogen and the other one usually 

represents the rest, and they're interchangeable in 

my mind. 

Q. Just for your information, 117 9 does 

mention Mr. Kurtz, so that's probably -- did you see 

any communications with Mr. Kurtz regarding Kroger,j 

or Mr. George'^ 

A. I probably saw some correspondence, sure. 

Q. Okay. I'm going to mark Exhibit 18. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. Now, Exhibit 18 Bates stamped 1180 to 

1137 has on its last page November 22^*^, and on 

page Bates stamped 1131 that's a reference to 

November 22^^, 2004, between the Cinergy operating 

companies — I'm sorry, between Cinergy Retail Sales 

and |Croger Company^ it's on page 1181. Have you seen 

this document before? 

A. I'm sure I saw it. 

Q. Now, referring back to -- do you know why 

a second agreement with 'Kroger was entered into, that 

is Exhibit 18, a second agreement to the Exhibit 17 

which I'm referring to as the first agreement? 

A. I believe it was the same reason that 

ARMSTRONG 5 OKEY, INC., Columbus, Ohio (614) 224-9481 



00900 ^ 
84 

1 there were May and November agreements between 

2 Cinergy Retail Sales and the other companies that 

3 we've previously discussed. 

4 Q. And your reason for that was, I believe, 

5 in your words, a high level of -- the high level 

6 reason for that was that this stipulation was not --

7 the May stipulation in 03-93 was not accepted — 

8 A. Correct, 

9 Q. -- without alteration by the Commission? 

10 A. Correct, 

11 Q. And, again, did you become familiar with 

12 this document around the time it was executed in 

13 late-2004? 

14 A. Yes. 

15 Q. Are you familiar with whether there were 

16 payments made to Kroger or received from Krogei? under 

17 the agreement that's shown in Exhibit 18? 

13 A. Not personally familiar. 

19 Q. Have you seen accountings where it shows 

20 either payments to or received from Kroger? 

21 A. I don't believe I -- I don't believe I 

22 have. 

23 Q. Okay- Rave you. seen spreadsheets which 

24 payments under the option agreements were shown? 
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1 That's the option agreements, I'm referring to the 

2 agreements with largely the industrial customers, CJĴ  

3 flllHlHBI and so forth, Have you seen spreadsheets 

4 where it shows either the calculation or the amounts 

5 that would fae paid under the option agreement? 

6 A- I don't quarrel with the fact that I 

7 reviewed spreadsheets that had dollars associated 

8 with it. I'm just not sure that those were in the 

9 time frame of the option agreements or not- I'd have 

10 to go back and look at when those spreadsheets were 

11 being prepared. 

12 Q. What spreadsheets are you referring to? 

13 What spreadsheets were prepared that you have s e e n ! 

14 A. I recall there being spreadsheets, you 

15 know, that value the various moving pieces of the 

16 rate stabilization plan. 

17 Q, By "moving pieces" do you mean the 

18 components such as AAC and IMF, is that what you 

19 mean? 

20 A. Sure. 

21 Q. Okay. What I was referring to would be 

22 spreadsheets that would show not matters on an 

23 aggregate basis for the 03-93 components of rates, 

24 but fcr individual companies such as GJt/ 
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1 and so forth. Have you seen spreadsheets of that 

2 nature? 

3 A . I have seen spreadsheets that have those 

4 companies listed on it, yes. 

5 Q. And have you ever seen Kroger listed on 

6 those spreadsheets? 

7 A . I believe that,Kroger would have been 

8 listed. I don't see why they would not have been 

9 listed. 

10 Q. Okay. I'm going to mark Exhibit 19. 

11 (EXHIBIT MARKED FOR IDENTIFICATION.) 

12 Q. Excuse me, I'm going to go back to 

13 Exhibit 18 for a second here. Do you have that in 

14 front of you? 

15 A. Uh-huh. 

16 Q. I think we're over here, 18-

17 A. Right. 

18 Q. Okay. There are a number of whereas 

19 clauses in this agreement, for instance a 

0 confirmation letter agreement in the first paragraph. 

Have ycu seen a confirmation agreement December 

14^^% 2000? 

A. No. 

• Q. And then there's a performance assurance 

•; 1 
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agreement mentioned after the second whereas, 

December 14^*^, 2000; have you seen that agreement? 

A. No. 

Q. Then there's a July 31^^^ 2001, 

confirmation letter agreement mentioned in the third 

whereas; have you seen that agreement? 

A. No. 

Q. Are you familiar at all with any of those 

agreements even if you haven't seen them? 

A. No. 

Q, In your work for the Cinergy-affiliated 

companies have you ever heard of those three -- any 

of those three agreements mentioned? 

A. I might have heard the terms mentioned. 

I don't really ever remember hearing or seeing those 

terms before, but I wouldn't say that I had never 

heard them. 

Q. Okay. 

A. I certainly don't know what they are. 

Q. What is your understanding of }$roq^§/.s 

generation supply arrangements foliowing January 

1^^, 2001? Do ycu knew who they were taking 

service from, generation service from? 

A. You know, I was not involved in that, I 
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can't say that I haven't heard names like New Energy 

and -- if I were still an employee and someone asked 

me to go find out what those arrangements were, I 

could, but, you know, just sitting here I can't tell 

you that I recall the contractual arrangement under 

which Kroger was being served. 

I do remember that it was different. It 

was different than some of the other industrial 

customers- They had gone a different route once they 

were presented with the SB3 structure. And I recall 

discussions about it having to do with the fact that 

Kroger operates groceries, groceries run all the 

time, they're a flat load as opposed to a peaking 

load and that might have given them an advantage in 

the marketplace. 

So in general, I mean, I was aware of 

discussions, but if you asked me to tell you what 

their contractual relationship was, I couldn't do it. 

Q. Okay- When you said different than the 

normal, the normal you're referring to was service by 

Cincinnati Gas & Electric Company? 

A. Service by Cincinnati Gas & Electric 

Company cr a certified supplier, 

Q. Okay, I guess I'm a little bit confused. 
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1 A. Let me just try to correct -- it was very 

2 complicated. That's what I'm remembering is that it 

3 was different because it was very complicated. I 

4 j ust remember feeling that the way that Kroger had 

5 gone about getting its electric supply once SB3 was 

6 put in place was, number one, different, and it was 

7 different because it was complex. It wasn't like 

3 they went out and took a certified supplier as many 

9 of our customers had and entered into a contract. It 

10 just seemed -- seemed like it was more complicated is 

11 what I'm referring to. 

12 Q. Okay, And you don't know how it was more 

13 complicated? 

14 A. No, because I never really -- I never 

15 really had the need to get involved with it- And let 

16 me say my recollection might be — my understanding 

17 might not be correct, but that was, in fact, my 

13 understanding. 

19 MR. SMALL: Okay, Did we mark Exhibit 

20 19? 

THE REPORTER: Yes. 

Q, Exhibit 19 Bates stamped 1188 to 1195 

3 dated 9^^ of November 2 005, have you seen this 

24 agreement before? 
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A. I don't recall having seen this 

agreement. 

Q. Have you heard about this agreement or 

otherwise dealt with it? 

A. I don't recall having heard about it or 

otherwise dealt with it. This was — this was in 

November of 2005-

Q. That's correct. And you're still the 

president of CG&E at this point. 

A. That's right. And this is between 

Cinergy Retail Sales and Kroger. 

Q, And just to wrap things up, you were also 

not familiar with the Cinergy Retail Sales 

representatives negotiating or otherwise dealing with 

this document? 

A. No, I don't recall — I don't recall what 

was going on during this time frame that would have 

caused a document like this to be executed. And 

that's maybe because I didn't need to be involved. I 

mean, it was -- Cinergy Retail Sales was doing an 

agreement. 

Q. '/Te're going to mark Exhibit 2 0 . 

'EXHIBIT MARKED FOR IDENTIFICATION.) 

^. Exhibit 20 actually has several 

f - ^ u i ^ I /T ^ A \ - ^ O A r\ A n -i 
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you through this. 

references as far 

Are yc 

is at the very beg 

91 

parts. I'll do my best to guide 

It doesn't have very good 

as page numbers are concerned. 

u familiar with the agreement that 

inning of Exhibit 20, that is --

shows it as an amendment to a city of Cincinnati 

Water Works with the -- agreement with the Cincinnati 

Gas & Electric Company? Are you familiar with that 

document? 

A. Yes. 

Q. All ri 

the background or 

variously signed -

of the first page 

all, you executed 

A. Yes. 

Q. Okay. 

executing it, what 

Generally. 

ght- What was your involvement in 

preparation of the document that's 

- it's signed by you at the bottom 

here, June 14^*^, 2004. First of 

this agreement; is that correct? 

So my question is other than 

was your involvement in preparing 

or negotiating this agreement? 

A. I had negotiated with the city of 

Cincinnati for a naming rights agreement for the, 

what used to be ca 

Convention Center, 

Corp -- paid money 

lied the Greater Cincinnati 

and we paid -- "we," Cinergy 

to have the rights to name that 
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1 facility. In return for that -- and the negotiations 

2 were with the city manager's office. And in return 

3 for that we received certain assurances in terms of 

4 the city's source for gas and electric service as I 

5 recall . 

6 Q. And is that what this agreement is that's 

7 shown at the very beginning of Exhibit 20? 

8 A. Thisisan amendment, I believe, to that 

9 agreement. 

10 Q. Okay. So you're referring to -- I guess 

11 let's just refer to it to be at the bottom of the 

12 first paragraph as the "amend the agreement," that's 

13 the agreement that you're talking about which 

14 provided assurances that the city would take CG&E gas 

15 and electricity supply. Do you see where I am? I'm 

16 at the very bottom of the first paragraph on Exhibit 

17 20. 

18 A. Yes. 

19 Q. And it says ". . - do hereby amend the 

2 0 Agreement," capital A, that's the agreement you're 

21 referring to, assurances regarding CG&E --

22 A. Right, the naming rights agreement. We 

23 got naming rights, we gave money, they purchased 

24 stuff from us. 
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1 Q. All right. If you could go a few pages 

2 into it, it's the third page, the bottom left-hand 

3 side, and this is the best I can do , it's the first 

4 page that says "vl" on it. 

5 MR. DORTCH: Said what? I'm sorry. 

6 MR, SMALL: Third page of the document, 

7 otherwise described as the first page, that has a 

8 "vl" at the bottom. 

9 THE WITNESS: Got it. 

10 MR. DORTCH: Thank you, I got it as well. 

11 Q. Whatisthat agreement? 

12 A. It's a similar amendment. If you look at 

13 the first amendment, it was between CG&E and the 

14 Water Works, and this is an amendment to an agreement 

15 between CG&E and the city of Cincinnati for city 

16 facilities. So the distinction would be this 

17 addresses city facilities, the last one addresses 

18 water works. 

19 Q. Okay. And they were executed on the same 

20 date. 

21 A, Yes, 

22 Q, All right. Moving on to the next 

23 agreement in the package, several pages in, and for 

24 lack of a better description somebody's handwritten a 
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number 9 on 

A. 

Q. 

the left-hand 

Uh-huh. 

And could you 

corner. 

describe 

agreement is? First of all, have 

agreement? 

A. 

Q. 

executed it 

A. 

Q. 

agreements. 

A. 

Q. 

its purpose 

A. 

service to 

terms under 

Q. 

agreements 

I'm sure I've 

Okay. Page 7 

seen all 

of this 

; is that correct? 

Yes. 

And it's the same date 

February 5^^, 

Correct. 

And could you 

7 

This specifica 

94 

Yes, you have it. 

what that 

you seen this 

these. 

agreement, you 

as the other two 

2004, correct? 

describe this agreement. 

lly addresses electric 

the Greater Cincinnati 

which we would provide 

Why is this --

with the water 

why are 

works? 

February 5^^, 2004, the first page 

works agreement. 

A. I don't recall 

there are two agreements. 

Q. Okay. Now --

Water Works and the 

that. 

there two 

You mentioned a 

was also a water 

the reason. The fact is 
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A. 

things than 

Q. 

with you. 

A. 

95 

If you want to know why, I can't recall. 

Okay. 

The second agreement addresses a lot more 

the first. 

It is much more lengthy, I will agree 

We probably had good legal advice as to 

why there would be two different agreements. 

Q. 

that's the 

On section 1.1, I'm on the first page. 

page where it has the handwritten 9 on the 

bottom, there's a rate and it says a rate for GCWW, 

which is th 

correct? 

A. 

Q. 

e water works portion of the city; is that 

Uh-huh. 

And it has a number of $42,31 per 

megawatt-hour. Do you see that? 

A. 

Q. 

determined? 

A. 

Q. 

A. 

Q. 

A. 

Uh-huh. 

Do you know how that number was 

I knew at the time. 

Who would have determined that number? 

Folks from the Rate department. 

Would that be Mr. Steffen? ' 

Or somebody -- and/or someone who works 
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1 for him. 

2 Q. Whatwasyour involvement in negotiating 

3 this agreement other than executing it? 

4 A. I negotiated the agreement. 

5 Q. Do you recall putting the number or 

6 discussing the number 42.31 or some number, do you 

7 remember discussing that with the Rate department? 

3 A. Sure. Yeah. And the city did not 

9 want -- as I remember this provision, the city did 

10 not want to be precluded from switching suppliers. 

11 We, of course, wanted them as a customer, and the 

12 compromise that was reached was if the aggregate rate 

13 exceeded a certain amount, they were perfectly able 

14 to go out and find somebody else to supply their 

15 needs. 

16 You know, it was a good thing for the 

17 city. The city got, you know, $10 million or so from 

18 us to develop a much needed expansion to the 

19 convention center, we got naming rights to a facility 

2 0 that's very prominent in the city, and under some 

21 terms that are described here we also had some 

22 assurances that they were going to be our customer. 

23 So it was -- within the city of Cincinnati it was a 

24 very good thing. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



00913 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

2 3 

24 

Q. 

second pag 

refers to 

requires h 

services. 

. A. 

Q. 

A. 

high volta 

Q. 

Cincinnati 

A. 

97 

All right. I would like to turn to the 

e of this document and paragraph 2, and it 

3CWW Water Works, again, determines that it 

igh voltage infrastructure maintenance 

Do you see that? 

Uh-huh. 

Do you know what that refers to? 

Its services, maintenance services for 

ge equipment. 

Do you recall a concern of the city of 

regarding attaining such maintenance? 

They knew that we were very good at it. 

and as I recall they wanted some assurance that we 

were going 

once again 

mean, it a 

to be there when they needed us. And, 

, in an economic development standpoint, I 

llowed the city to save money which is in 

our interest, our customers' best interest, and the 

city of Cincinnati's best interest. 

Q. When you say "save money," do you mean 

that before this agreement the city of Cincinnati was 

using some 

to provide 

A. 

interested 

other service or using their own services 

this high voltage --

Those would be reasons why they would be 

in this paragraph, yeah. 
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1 Q. Do you know whether CG&E or an affiliate 

2 of CG&E provided high voltage infrastructure 

3 maintenance services under this agreement? 

4 A. I don't know from firsthand knowledge, I 

5 would presume that we have, but I would not have been 

6 involved in either the city's request for or our 

7 provision of those services. 

3 Q. In your discussions with the city of 

9 Cincinnati were there discussions of the 03-93 case, 

10 the case that you've referred to as the RSP case? 

11 A. Sure, we -- and it may be in here 

12 somewhere, I mean, we agreed to basically keep them 

13 educated on things that were going on that might 

14 impact them, kind of a information sharing agreement 

15 so that people wouldn't be surprised if there were 

16 changes in their rates-

17 Q. And you're referring to changes in the 

18 rates in connection with the 03-93 case. 

19 A. Any. I mean the agreement was general, 

20 they wanted to have a ongoing relationship with their 

21 energy provider which kind of projected and made them 

22 aware of what changes were coming. If you're 

23 familiar with city government at all, one of the big 

24 things that they spend a lot of time on is meeting 
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their budgets and at times in the past rates were — 

went up, th ey didn't know about it, and so they ended 

up not making their budgets which politically caused 

them a lot 

Q. 

involvement 

A. 

Q. 

city's invo 

A. 

mean, they 

meetings or 

intervener. 

Q-

the city of 

A. 

Q. 

context of 

stipulation 

A. 

Q. 

Q. 

of problems. 

Are you familiar with the city's 

in the 03-93 case? 

Yes. 

And what is your understanding of the 

Ivement in 03-93? 

They weren't much of a participant. I 

didn't show up at many or any of the 

hearings, but I believe that they were an 

Did you hold settlement discussions with 

Cincinnati in connection with 03-93? 

We talked to them about it, yes. 

And were those discussions outside the 

these group meetings on the 03-93 

? 

Sure. 

You can set that aside. 

(EXHIBIT MARKED FOR IDENTIFICATION,) 

Now a little bit of a convenience. 

because these are going to be the documents that we 
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were provided with this 

this as Exhibit 

because — 

MR. 

one exhibit, Je 

MR. 

We just thought 

through them so 

MR. 

MR. 

21, and 

COLBERT 

ff? 

SMALL: 

100 

morning. I'm going to mark 

I say "convenience" 

Are all of the documents in 

Yes, that's the convenience. 

it would take more time to pick 

we just 

COLBERT 

SMALL: 

copies? You have one. 

MR. DORTCH: 

photocopied the whole thing. 

Fair enough. 

Does anybody else need 

I have those, and for the 

record I'll point out they're Bates stamped GCF-1, 

Exhibit 21 is Bates stamped GCF-1 through GCF-41. 

MR. SMALL: 

the pages we were given 

Q. (By 

Correct. And those are all 

this morning. 

Mr, Small) And I won't characterize 

them because there are a range of documents here, but 

are you familiar with the documents that were 

provided this morning? 

A. Yes 

Q. All right. Turning to the first page. 

and whenever I talk about pages I will be referring 

to the GCF designation. first page. 
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A. Okay. 

Q. There are a series of e-mails here, and 

the first one in time order is October 21^^, 2004, 

12:58 p.m., it's from you and it was sent to Uma 

Nanjundan with a CC to Jack Farley. Do you see that 

in the middle of the page? 

A. Yes. 

Q, Why were you making this request? And 

there's a request concerning "Are these current?" 

And then a reference to' 

What are "these"? What is the reference 

to "Are these current?" What is your inquiry? 

A. They provided the cost to serve, and the 

"these" would refer to the cost to serve. 

Q- Okay. And so you received the second 

e-mail which refers to cost to serv< 

F- I'm sorry 

A. Uh-huh. 

Q. How was the data used? What was the 

purpose for obtaining the data? 

A. All during this time Cinergy Retail Sales 

was, you know, contemplating entering into the very 

agreements that we've been talking about here today, 

and they were evaluating the costs to serve those 
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1 customers as markets changed, assumptions changed. 

2 So I believe that these would be -- this information 

3 would be generated to help them decide what they 

4 wanted to do with any agreements. 

5 Q. Because of the date are you referring to 

6 formulating the agreements that appeared in the 

7 late-October/early-November 2004? 

8 MR. DORTCH: I'm sorry, could you read 

9 the question back to me? 

10 (Question read.) 

11 A. That would be my assumption. 

12 Q. Is the e-mail and information that 

13 appears on GCF-2 the response to the cost to serve 

14 question that you asked? 

15 A. Well, I think it's — I think this is the 

16 same e-mail that appears at the bottom of the first 

17 page. 

18 Q. I think — you're saying that GCF-2 is an 

19 attachment to the October 20th _-

20 A, I'm just -- let me see. October 20th. 

21 1:52, to me, copy Jack, the subject — yeah. No, 

22 this is the same e-mail that's on the previous page, 

23 Q. Okay. 

24 A. It just has the OLE Object Microsoft 
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Excel worksheet spelled out on this' one whereas it 

was embedded on the first one, 

Q- Now, cost to serve, what's your 

understanding of cost to serve as used in this 

document? How was the cost to serve arrived at? 

A, Well, you understand it was relevant to 

Cinergy Retail Sales so — and not necessarily to 

Cincinnati Gas & Electric, but my understanding is 

and was that' 

nd, for example. 

Q. Then is it your understan^ding that what 

this 

A. I don't know that. 

Q. Did Cinergy Retail Sales at the time of 

this e-mail own any generating assets? 

A. I don't know. I don't believe so. 

Q. Has it ever owned any generating assets? 

A. I don't know. I don't believe s o . I 
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d o n ' t know t h a t , 

Q- T h e r e ' s a r e f e r e n c e h e r e , I 'm on GCF-2, 

n o t e ^ ' i . ^ ^ ^ ^ ^ ^ ^ ^ 

Do you see that? 

A. Uh-huh-

Q. Can you tell me what 

A. My understanding, we had, of course, a 

Q. All right. Whose 

Q. And who is that? 

A. 
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Q. The e-mails that we see here, as 

in a time order was initiated by you. What 

connection did you have 

ay, 

A- I didn't have a part in it. 

Q, You must have had some role, you wrote an 

e-mail. 

A, Right. I did not — I was not involved 

in determining 

Q. I understand that. But why did you 

initiate this contact on October 2ist^ 2004? 

A. Well, not knowing where this started, I 

mean, I received an e-mail that had a few customers 
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I knew that there were other customers involved, and 

I was really cut of clarification — why would I get 

an e-mail talking aboutj 

IO you understand? 

The very documents that we were talking about 

addressed more customers than these tHre^ and I 

believe that I was asking what about the others? Why 

are they not here? 

Q. I'm not entirely following you. The 

reason for that is the first e-mail in time order on 

the first page, GCF-1, is your e-mail, 12:58 on 

October 2ist^ 2004. What was — what had initiated . 

or what was the purpose for your initial contact with 

this subject matter? 

A. Well, the initial — just allow me to 

disagree with you. The initial e-mail is from Uma 

dated October 20^^. 

Q. Oh, I see. The day before. 

A, Yeah. It was just — it was a very, very 

shallow question. You've mentioned three, but 

there's others ycu haven't mentioned. There's not a 

lot of thought that went behind this e-mail. It's 

like your wife mentioning one of your kids but not 

the other-
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1 Q- All right. It appears as though 

2 Ms. Nanjundan is responding to an earlier request 

3 that you made of Mr. Farley, if I understand that 

4 e-mail at the bottom. "As per your request made to 

5 Jack Farley," Do you see that? 

6 A. Yes, 

7 Q. What request did you make to Mr. Farley? 

8 A, I don't know, but I may very well have 

9 asked for something with regard to all the companies 

10 which caused me to send the second e-mail. 

11 Q- And when you are referring to all the 

12 companies, what companies are you talking about? 

13 A, In addition 

14 the ones that I was thinking about when I wrote this 

15 e-mail wej;,! 

16 Q. Okay- And is there something special 

17 about that set of customers? It certainly excludes 

18 an awful lot of other customers- Is there something 

19 special about that set of — 

20 A- Not that I can recall, but I understand 

21 your question. Not that I can recall. 

22 Q. Did you have regular correspondence, and 

23 by that I mean contact, here we see e-mail with 

24 Ms. Nanjundan. 
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A, Uh-huh. 

Q, You have correspondence with her 

regularly? 

A. Occasionally. As I said, I knew that 

they were evaluating, that Cinergy Retail Sales was 

evaluating a lot of these customer contracts and I 

would not say that I was on every e-mail because I 

didn't need to be, but there were times when I got 

e-mails from them, 

Q. Okay. And those contacts from her would 

have been regarding Cinergy Retail Sales business-

A. Yes. 

Q, All right, if you would move on to GCF-4, 

and you're mentioned in the second of the e-mails. 

Can you tell me who Ben Zhang is? Z-h-a-n-g. 

A. As I recall, Ben — Ben ran a lot of 

financial analysis and I believe he used the 

Q. In that e-mail there's a reference to 

CRES numbers; do you see that? 

A. Yes. 

Q. Do you know what the CRES numbers were? 

A, I think those are --

MR. DORTCH: Objection. Yeah, go ahead 
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and answer. 

A. I think they're the numbers that are 

on -- that are below where it says "These are the 

CRES numbers." 

Q. All right. So you're referring to the 

bottom e-mail from Mr. Zhang to Charles Whitlock? 

A. Yes. 

Q. And what do those numbers represent that 

are at the bottom of GCF-4? 

A. I don't know specifically what they 

represent-

Q. So these are similar to the previous 

numbers that we looked at which were on GCF-2, the 

cost to serve customers, but in aggregate form? 

A. Yeah. I mean, there are probably 

different assumptions that were used, the market 

might have changed, I mean but, you know, in general 

I think they're — I think they're the same type of 

evaluation, yes. 

Q. And would this have been -- "this" 
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meaning the numbers on the bottom of GCF-4 — have 

been generated by the' 

A. Certainly by the Commercial Business 

unit. Once again, I'm not 100 percent sure that 

that's what they used. They have many different ways 

to calculate it, the simplest being just getting it 

off an index, the more complicated being the business 

model, and probably five or six other ways in 

between-

Q. What was your involvement in the 

Commercial Business unit in this time frame, November 

2004? 

A. My involvement — the only reason for the 

involvement, the reason for any involvement between 

myself and the Commercial Business unit was because 

of the state that we found ourselves in with 

deregulation in Ohio. We had generation that was 

separated, we had not yet transferred it, so we 

were -- and, you know, it was -- call it the market 

development period, call it whatever you want, but it 

was a very gray area in the evolution of deregulation 

in Ohio. 

So we found ourselves with one foot kind 



00927 

• 111 

1 of in each bucket and while abiding by all the Code 

2 of Conduct and corporate separation requirements that 

3 we found ourselves -- that we found imposed upon us, 

4 there were interactions because of the situation that 

5 we found ourselves in. 

6 Q. I'm going to move to the next page, 

7 GCF-5. Here's an e-mail from Jack Steffen to you 

8 September 29^^^ 2005, And the subject matter 

9 is CRES Revenue Analysis. Is the material that's 

10 found behind GCF-5, that is 6, well, to 17, is that 

11 the analysis that is promised? 

12 A. I believe so. 

13 Q. How about 18 and 19, GCF-18 and 19, is 

14 that also part of the analysis? 

15 A. I'm sorry, what pages did you refer to in 

16 your last question? 

17 Q. I referred to 6 through 17. I'm not 

18 certain where this analysis -- these attachments end, 

19 A. Okay. 

20 Q. There is an e-mail on GCF-20, so I'm 

21 pretty sure that that's separate, but I'm not sure 

22 whether all this is an analysis. It's 6 through, 

23 looks like it's the promised analysis on page 5? 

24 A. Looks like it. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Q. 

the 
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Okay. 

MR, DORTCH: I'm sorry, was the response 

affirmative? 

THE REPORTER: Yes, 

MR. COLBERT: Could we go off the record 

second? 

Q. 

MR. SMALL: Sure, 

(Recess taken.) 

MR. SMALL: Let's go back on the record. 

We just had a short off-the-record 

discussion that confirmed that the attachment ends on 

GCF-19- Now, this analysis that has pages GCF-6 

through 19, why was that analysis prepared? 

in th 

A. It looks like Ziolkowski, Jim Ziolkowski 

e Rate department, was evaluating the standard 

1 tariff versus the settlement offer in the November 

2004 

what 

have 

perha 

in th 

time 

Q. 

are 

A. 

been 

ps. 

frame. 

Okay. When you s a y "settlement offer," 

you referring to? 

Boy, I don't know. I believe it would 

the filing that we did on rehearing 

Because we really didn't have a stipulation 

at second go-round. 

Q. So you think the analysis formed on 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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around September 29^^ was about the ap, for 

rehearing s 

A. 

Q. 

that timing 

that the re 

ubmitted by the company? 

Could have been. 

Does it make -- for your evaluation of 

situation does it make any difference 

quest for the analysis came on September 

29th^ but Mr. Ziolkowski answered on November 

18^^? 

A. 

A. 

Q. 

A. 

Well, that's --

MR. DORTCH: Objection. 

-- not really true. 

I'm sorry. All right. 

I'm trying, a s you probably are, trying 

to figure out what was going on September 29^^ of 

2005. 

Q. 

I'm getting 

It looks Ii 

attachments 

on page 6, 

18̂ 1̂ , 2004? 

A. 

Q. 

a little bi 

Okay. All right. The attachment here — 

a little bit confused here. All right. 

ke -- do you read this that the 

were prepared, the attachments starting 

were prepared on or around November 

Correct. 

Okay. Sorry I got 2004 and 2005 confused 

t there. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Do you recall receiving this analysis in 

2005? 

A. I can see that I did receive it. I'm 

trying to recall what was going on in September of 

2005 that would have made these of interest, and I 

can't recall that. 

Q, Okay. You do know Mr. Ziolkowski. 

A. Sure. 

Q. And Mr. Ziolkowski was a witness in the 

03-93 case; is that correct? 

A. I believe that he was, 

Q. How else do you know of Mr, Ziolkowski's 

work? 

A. I worked on a number of issues with Jim. 

Q. Could you be more specific than that? 

A. Rate issues, Jim Ziolkowski is a member 

of the Rate department, and whether it be 

transmission, distribution, rate stabilization plan, 

rate issues, Jim was involved in a number of them. 

He worked for Jack Steffen, 

Q. All right. Let's turn to the attachment. 

There are a great number of pages which have 

different companies or organizations as their subject 

matter so I will just -- for now I'll just ask about 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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the form 

them. So 

this page 

Current S 

memory 

to and 

wouldn 

A. 

Q. 

ab 

which app 

turning 

promises 

ettlement 

Yes. 

Do you 

out what 

ears to be standardized across 

to GCF-6, this title, the title 

115 

to 

an Analysis of Stipulation Versus 

Offer. Do you see that? 

know, does this refresh your 

the stipulation is that's referred 

what the current settlement offer was? 

A. 

' t 

Q. 

something 

Standard 

A. 

Q. 

No, ac 

have used 

All ri 

that loo 

tually I wouldn't have — I 

those terms, 

ght. And I see here in the col 

ks like STD, which I read as 

Tariff, and CRES. Do you see that? 

Uh-huh 

Is one 

stipulation and th 

current settlement 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Standard 

Sure. 

What's 

Well, 

Okay. 

— by 

All ri 

Tariff? 

• 

of them connected with the 

e other one connected with the 

umns 

offer that are found in the title? 

the connection? 

they're comparing the two --

year by company. 

ght. What's your understanding 

^hat are the values that are in 

of 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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those columns? 

A. First of all, I'll be honest with you, I 

don't understand the difference between standard 

tariff shopper and standard tariff nonshopper, but if 

you disregard the bottom for a second, the numbers 

seem to be somewhat irrelevant, but it looks like 

what Jim was trying to do is compare, presumably for 

Cinergy Retail Sales, the difference between the 

standard tariffs and the agreements that they were 

contemplating with these companies, 

Q. What agreements would those be? 

A. The ones we've been talking about, 

Q. Well, we've been talking about May and 

November and option agreements, so --

A. Well, this is in the November time frame. 

Q. Okay. So --

A. Of the three agreements that we've been 

talking about, May, November, and the option 

agreements, I would presume that these would be 

talking about the November agreements, although I 

don't see that referenced here. 

Q. Okay. So your interpretation of CRES, 

the columns that say "CRES," is that that's connected 

with current settlement offer and that's referring to 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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agreements in the November time frame. 

A. Between Cinergy Retail Sales and these 

individual companies, yes. 

Q, Okay. All right. Let's move on to 

GCF-18 and 19, and in this part of the analysis the 

format of the analysis changes. Referring to page 

GCF-19, looking up in the title of this document, it 

says "Summary of All CRES Customers." Do you know 

which customers that's a reference to? Is that the 

ind members of lEU, OHA, and OEG, and 

I'm reading here from the first column of the table? 

A. Could you repeat that, please? 

Q. Well --

A, I was reading as you were talking, so I 

just didn't hear it. 

Q. I just wanted to know your interpretation 

of CRES, C-R*E-S, customers, and I'm suggesting that 

it has to do with the organizations or customers that 

are in the left-hand column. 

A, That's correct. 

Q. That's — okay. 

A. And if you recall, the November 

agreements that we were discussing previously, not 

the May agreements, not the option contracts, did 
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1 envision Cinergy Retail Sales serving these companies 

2 as CRES customers. That's probably why that 

3 terminology was used. 

4 Q, 1 believe going through the agreements it 

5 did not -- I don't think I saw any agreements 

6 involving Cognis or Kroger with Cinergy Retail Sales, 

7 Would you agree with that? 

8 A. We discussed the Cognis agreement as 

9 being entered into between Cinergy Corp. and Cognis, 

10 I believe, and we can always go back and look at it. 

11 I thought that the Kroger contract was similarly 

12 entered into between Cinergy Retail Sales and Kroger. 

13 I may be wrong about that-

14 Q. But your understanding of CRES in this 

15 document is it's a reference to the customers that 

16 are either mentioned or part of organizations that 

17 are in the left-hand column here. 

13 A. Yes. And I understand your confusion 

19 about Cognis-

20 Q. All right. 

21 A. Can'texplainit, 

2 Q. The titie of this document promises a 

comparison cf three things, standard tariff, 

settiement offer, and market. Do you see that? 
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H- Yes. 

Q. I see Standard Tariff as a column. I'm a 

little bit confused. Can you point out where the 

settlement offer and the market comparisons are? 

A. I don't see Market. And in my mind the 

settlement offer would be under the CRES column in 

terms of revenue and average CRES in terms of dollars 

per megawatt-hour. 

Q. Similar to the previous tables where 

you've identified settlement offer and CRES as being 

the same. 

A. Yeah, but I don't see Market on here. 

Q- All right. 

A. Market was an illusive concept and it 

depended on the author as to what Market was. 

Q. It was a pretty simple inquiry, I just 

saw -- I was promised three things and it looks like 

I was given two. 

A. You're correct. I do not see it on here-

Q, All right. Now, I'm at the bottom here, 

there's a bottom cf column that's labeled Standard 

Tariff which ^ ^ ^ / H / t t / t K K ^ g ^ ^ ' ^ there's a column 

labeled CRES, you just mentioned it, which has a 

total at tha bottom of a little over 
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Do you see that? 

A. Yes. 

Q. What does the difference between those 

two columns or those two totals represent? 

A. I think that the Cinergy Retail Sales was 

trying to determine whether they wanted to serve 

these customers for 4HBHH||^HHunder a flHHftear 

contract. And that's how Market comes into play 

because a lot of their service of these customers, 

they would be out in the market trying to serve it 

and they were trying to evaluate whether they could 

do it profitably. 

Q. Do you see the title towards the top, it 

says "Total 2005-2008"? 

A- Right, 

Q. How does one use that to interpret the 

chart? 

A. Can you say it a different way? I'm not 

sure I understand your question. 

Q, What does that mean in terms of this 

chart? How do you read that? 

A. The way I read it, and once again, I 

didn't put this together, but the lEU customers, 

that's a dollar number. 
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1 Q. Per year? 

2 A. No, it's 2005 to 2008. Four years. 

3 Q. How do you read the other numbers? For 

4 instance. Standard Tariff, are those for those same 

5 years? 

6 A, Sure. 

7 Q, Okay, Soall these values are 

8 multiple-year values. 

9 A. My belief would be yes. 

10 MR. DORTCH: Objection. I'm going to 

11 point out that one of the values is annual 

12 megawatt-hours. 

13 MR. SMALL: That's the source of my 

14 confusion, 

15 A. Weil, justtobeclear, that column is 

16 not underneath that --

17 Q. Right. 

18 A. -- heading. 

19 Q. I understand- So the total 2005-2003 

20 applies to those things where there's a bar over top 

21 of it, over top of the --

22 A. I didn't prepare this. 

23 Q. That's your understanding, I think 

24 that's --

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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1 A. That would be my visual Interpretation. 

2 Q. Okay. 

3 A. I'm not sure I have an understanding. 

4 Q. Okay. Let's go to the next page, GCF-20 

5 This e*mail is from Steve Schrader and it is to you 

6 and also Julie Janson. Can you tell me who Steve 

7 Schrader ia? 
8 A. Steve Schrader was the CFO of the 

9 Regulated Business unit. 

10 Q. And I notice that you used past tense. 

11 He has stopped performing that function? 

12 A, Yes. He left. 

13 Q. When did he leave? 

( ' ' 14 A. I believe that he left in June of 2006. 

15 Q. And do you know where he left for? 

16 A. I had lunch with him last week.. He is 

17 working as a CFO for a group of oncology physicians 

18 here in Cincinnati. 

19 Q. What was his involvement regarding the 

20 rate stabilization plan? Subject matter of this 

21 e-mail is RSP Impacts. 

22 A. The financial impact to the corporation. 

23 Q. What corporation? 

24 A. Cinergy Corp. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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1 Q, Cinergy Corp. meaning the financial 

2 impact involving both CG&E and Cinergy Retail Sales? 

3 A. He would have been interested in the 

4 overall impact to the corporation. 

5 Q. Did you have dealings with Mr. Schrader 

6 regarding the negotiation or the process involved in 

7 the May, the November, and the December 2004 

8 agreements? 

9 A. Yes. 

10 Q. What was Mr. Schrader's involvement in 

11 that? 

12 A, He evaluated the agreements from a 

13 financial standpoint. He and his staff. 

14 Q. Each round? 

15 A. You know I was just thinking about that, 

16 I don't believe that there was much involvement in 

17 May. I believe that there was more involvement in 

18 the November and the subsequent agreements. 

19 Q. And did he work with subordinates on this 

20 task that you recall their names? 

21 A . I recall o n e . Walt Lemke is a staff 

22 person that works for Steve — that used to work for 

23 Steve. I don't know whether he's still with the 

24 company. 

noMCTonMr: c nK-PV. r w r . . r n l n m h i i . ^ . O h i n r f i l 4 i 2 2 4 - Q d f l l 



00940 

1 

2 

3 

4 

5 

6 

7 

3 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. 

department 

Mr. Schrad 

A. 

Q. 

forecastin 

And what is the unit of the company. 

or division of the company did 

er and Mr, Lemke work for? 

I'm sure they were Cinergy Services. 

But more specifically, financial 

g or some designation within that 

organization? 

A, 

financial 

accounting 

analysis, 

Steve's or 

that Steve 

CFO, 

Q. 

A. 

Q. 

impacts in 

A. 

requested 

Q. 

this time? 

A. 

Q. 

Well, each business unit had a CFO, 

officer, and under that would be 

, budgeting, forecasting, financial 

124 

what 

chief 

and I don't know where Walt worked within 

ganization, but those were the functions 

Schrader would have had as a business 

Referring back to GCF-20, who is Phi 

That would be Phil Cox. 

unit 

1? 

What did Mr. Cox do with regard to RSP 

this time frame? 

He didn't do anything. Phil had 

to have an update on what was going on 

What was his position in the company 

He was. a board member. 

Member of what board? 

-

at 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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connection 

lot 

A. 

125 

Cinergy Corp. 

Does he continue to have a position or 

with the Duke Energy-affiliated companies? 

I believe he does, but there have been a 

of changes. 

Q. All right. It appears as though -- and 

1 again, this e-mail includes you on the To line. Is 

the 

att< 

document that's labeled GCF-21 the promised 

achment 

A. 

Q-

refers to 

A, 

Q. 

from the January 28*^^ e-mail? 

I believe it is. 

Now this document that appears on GCF-21 

RSP EBIT Impacts on Plan, What is EBIT? 

Earnings before interest and taxes. 

And what unit or organization are these 

impacts meant t o show? Upon what unit, business 

unit, are 

was 

the 

all 

A. 

Q. 

A. 

Q. 

these meant to show an impact? 

This is a Cinergy Corp, level here. 

Overall effect. 

Uh-huh. 

Do you have any idea when this document 

prepared? I'm referring to the attachment, not 

e-mail 

A. 

• 

Sometime before January 28^^, that's 

I was looking at. It doesn't look like it has a 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Q. 
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the concept 

126 

Now I'm on page GCF-21 and this, taken 

gher up view of Cinergy Corporation, is 

in the top half of this chart that there 

are revenues and then there are CRES payments by 

Cinergy Ret ail Sales that are netted out against 

! those revenues? 

A. 

time frame 

Yeah. Once again, we don't know what the 

is, but in both the November agreements 

and the March [sic] agreements and the option 

agreements 

the dollar 

assuming --

that's what 

Steve would 

Q. 

estimate? 

A. 

Q. 

A. 

look at it. 

interesting 

there were references to how to calculate 

value of those CRES contracts. And I'm 

depending on what time^ frame this was. 

Steve would have been — that's what 

have been using. Steve and Walt, 

Do you see at the bottom there is an EPS 

Uh-huh. 

Can you tell me what that is? 

Yeah. When somebody like Steve would 

I mean all this other stuff is 

, but from his standpoint he's looking at ' 

when the year is done and the plan is implemented. 

what is going to be the impact on the earnings per 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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share. And you can see he has quantified it by year, 

he first year,S|HHHHWthe second year 

he third, ^ ^ ^ V H H H I B ^ ^^^ fourth; that was 

the purpose of this evaluation. 

Q. I notice at the bottom right of this page 

it says "RBU Financial Forecasts." Who prepares the 

RBU financial forecasts? 

A. Would be the RBU CFO's organization. 

Q. RBU is? 

A. Regulated Business unit, I'm not even 

sure they have an RBU anymore, but that's what it was 

back then. 

Q. And what's the connection between 

Mr. Schrader and the Regulated Business unit? 

A\ He's the Regulated Business unit CFO, was 

at this time. 

Q- Is he the CFO of other — was he the CFO 

of other business units? 

A. No. 

Q. Just the RBU. 

A, Yes. 

Q. All right. Now I'm looking at the top of 

the chart versus the bottom of the chart. The bottom 

of the chart being a separation of a large gray line 
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between them; GCF-21. At the bottom of the 

don't see anything for costs connected with 

or the IMF; tell me why that is. 

128 

page I 

the AAC 

A. Well, we are trying to determine — Steve 

is trying to determine the relative costs o 

the relative impact of the RSP. We're goin 

those costs whether we implement the RSP or 

only difference is going to be with the RSP 

revenue component associated with the AAC. 

AAC costs are going to be there 

we enter into the RSP or not because we've ( 

meet environmental requirements, we've got 

f the — 

g to have 

not, the 

we get a 

whether 

got to 

to meet 

Homeland Security requirements. Those dollars we're 

going to spend, so they wouldn't be relevant to this. 

This is trying to get the net impact. 

With regard to AAC costs, there is only a 

positive effect of the RSP, there is no negative 

effect. 

Q. I'm not sure I understand that. 

you mean, positive effect? 

A, We're going to build a scrubber 

What do 

at some 

plant. We're going to build that scrubber whether we 

get an RSP reimbursement as part of the AAC 

So the only relevant aspect of the RSP to a 

or not. 

financial 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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evaluation 

revenues. 

because we' 

Q. 

129 

is how much does it increase your 

Your costs are not going to be affected 

re going to build the scrubber anyway. 

All right. The next one is GCF-22 and I 

believe here's Mr. Lemke that you referred to. Is 

that the same Mr. Lemke? 

A. 

Q. 

correct? 

A. 

Q^ 

is from Mr. 

A. 

Q. 

information 

A. 

corrections 

Q. 

Uh-huh. 

He worked for Mr. Schrader; is that 

Uh-huh. 

This e-mail dated October 26^^, 2004, 

Lemke te, among other people, you. 

Right. 

What was the purpose of this exchange of 

9 

Looks like they were making some 

• 

Okay. And there's a reference here to a 

conversation with Jack and Greg. That would be a 

reference to -- Greg is you? 

A. 

Q. 

A. 

Q. 

Yes. 

And Jack is Mr. Steffen, right? 

Yes. 

And do you recall a conversation that 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Q. 

matter? 

; ^• 

just can't 

130 

e change? 

The specific conversation? No. 

Do you remember dealing with the subject 

On many, many different occasions. I 

-- I can't tell you what the specific --

an issue came up, we talked about it, agreed how it 

was to be reflected, and it was evidently not 

accurately 

previously. 

Q. 

reflected in something that Walt had done 

What's the reference here to the RTC 

reimbursement? That's on the second line of the 

second para 

A. 

Q. 

references 

A. 

Q-

now 8 3.4 pe 

represent? 

A. 

Q. 

A. 

into a four 

graph. 

I don't recall. 

Go down to the bottom, there are 

to certain percentages. 

Right, 

The percent on Friday was 82.5 percent, 

rcent. Do you know what those percentages 

I believe I do. 

What do those percentages represent? 

As a part of the RSP we were entering 

-year commitment to serve nonswitching 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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1 customers. We had entered into a stipulation that 

2 had certain value to the company and that was 

3 rejected, changed, whatever term you want to use, by 

4 the Commission's September order. 

5 So we were always thinking about what we 

6 were going to agree to as it related to the 

7 stipulation that we and a number of the other parties 

8 had signed onto. So basically what I believe those 

9 numbers are are the decrease in projected revenue 

10 collections under the RSP from the initial Commission 

11 decision to what we thought might be the decision on 

12 rehearing. 

13 MR. SMALL: Could I have that read back 

14 to me? 

15 (Answer read.) 

16 A. I know why you're confused. 

17 Q. Not exactly clear. 

18 A. Yeah. It is the percentage -- it is the 

19 comparison between the original stipulation revenue 

20 and the offer that we made on rehearing. So if you 

21 looked at the revenue — once again, this is all 

22 based on assumptions of what would happen. 

23 If you look at the revenue that we 

24 presented to the Commission that we believed that we 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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would receive as a p 

2004 and you compare 

rehearing, I believe 

that we were offerin 

represented about 83 

felt like we would h 

stipulation. 

Q. Okay. I 

I think I'm close to 

here. You've got a 

and a denominator. 

A. Right. 

132 

art of the stipulation in May of 

that to what we were offering on 

that these numbers are saying 

g a structure on rehearing that 

percent of the revenues that we 

ave received under the original 

think I had the -- I may have --

understanding the mathematics 

percentage which has a numerator 

Q. The numerator is which, the May or the 

November figure? 

A, It would 

Q. November 

A. Right. 

stipulation. So the 

be the rehearing structure. 

is the numerator. 

And it is smaller than the May 

offer that we made on rehearing 

to serve these customers from 2005 through 2008 was 

some 15-odd percent 

offered in May. 

Q. And when 

1 you're referring to 

Commission. 

less than the stipulation that we 

you refer to the stipulation, 

the stipulation unaltered by the i 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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1 A. Yes, Absolutely. 

2 Q. I'm an old numbers guy so the numerators 

3 and denominators --

4 A, It was a way for us to gauge where we 

5 were in our RSP efforts. 

6 Q. All right. If you go to GCF-32, and 

7 again, there's a series of e-mails here, the first 

8 one has Mr. Lemke's name on it with yours as 

9 recipient. The second one is — the second one on 

10 page, but earlier in time, was from you to Mr. Lemke, 

11 Mr. Steffen, and Mr. Schrader. Do you see that? 

12 A, Uh-huh. 

13 Q. Do you know how this -- well, there's a 

14 reference to a version in your e-mail. There's a 

15 reference to the 10/21 version. Do you know how this 

16 e-mail relates to the earlier one that we saw on 

17 GCF-22? 

18 A. Well, thisclearlyisthe e-mail that was 

19 on GCF-22. The one from Walt. 

2 0 Q. The one at the bottom is, 

21 A. Right. 

22 Q. So the one that Mr. Lemke wrote that 

23 appears on GCF-22 as well was a response to your 

24 e-mail. Is that the way you read that? 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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A. 

Q. 

your e-mail 

79 percent 

A. 

offer that 

stipulation 

Walt had do 

Q. 

Mr. Lemke'3 

A. 

assumptions 

things are 

I don't know. 

What is the 79 percent 

? Do you know what that 

there? 

That is the percentage 

we made on rehearing and 

in one version of the s 

ne. 

134 

that appears in 

-- why there's a 

change between the 

the original 

preadsheet that 

And what are the versions that 

looking at? 

Different changes, we're making different 

, you know, there's all 

found to be wrong and, y 

got to change them. People review 

"No, this isn't the correct way to 

will you" -

call them, 

plan is wha 

you call it 

Q. 

in the fina 

A. 

it was. 

Q. 

-- you know. 

ou know, you've 

it and they say 

model it, Walt, 

- I mean, there were iterations I would 1 

as opposed to versions. 

t the plan is regardless 

-

Did you have a number f 

1 version of the proposa 

There was a number; I d 

Was there analysis done 

In the end the 

of what version 

or this percentage 

1 by the company? 

on't recall what 

of the final 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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rom the Commission's entry on rehearing? 

clarification, I'm drawing a distinction 

between the proposal made in the ap. for rehearing 

and the entry on rehearing. Was there a number 

prepared for the entry on rehearing consequences for 

the company? 

A. 

Schrader 

That may have been done on the Steve 

analysis that was put together because that 

was in late-January when everything was already 

decided and in place. That would be the closest you 

would have to an entry on rehearing analysis. 

Q. 

A. 

Q. 

at? 

! A. 

1 •̂ 
version? 

A. 

Q. 

A. 

Q. 

A. 

Okay. Have you seen such an analysis? 

It was attached to here. 

I'm sorry, the numbers we've been looking 

Yeah. 

Was there a final version, a last 

As you say, we --

I'll look at how he refers to it. 

Are you on GCF-22, I think? 

GCF-20. 

Twenty? 

The reason I answered it that way is this 

is a January 28^^ date which would have been 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



00952 

136 

1 postentry, it would have been post our agreement, and 

2 would have presumably included all the things that 

3 the Commission did. 

4 Q. Sothisisthe analysis, but we don't 

5 have that percentage that was being discussed in the 

6 e-mails. 

7 A. No. That's not -- that wouldn't be a 

8 part of that. 

9 Q, Okay 

10 MR. SMALL: Let's go off the record for a 

11 second. We'll collect our thoughts and we will --

12 we're very close to the end of the deposition. 

13 (Recess taken.) 

14 (OPEN RECORD.) 

15 
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24 
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State of Ohio 

County of 
SS 

I, Gregory C. Ficke, do hereby certify that I 
have read the foregoing transcript of my deposition 
given on Tuesday, February 20, 2007; that together 
with the correction page attached hereto noting 
changes in form or substance, if any, it is true and 
correct, 

Gregory C. Ficke 

I do hereby certify that the foregoing 
transcript of the deposition of Gregory C. Ficke was 
submitted to the witness for reading and signing; 
that after he had stated to the undersigned Notary 
Public that he had read and examined his deposition, 
he signed the same in my presence on the day 
of , 2007. 

Notary Public 

My commission expires 
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a computer; that 

transcript of the 
n at the time and 
fied and 

I certify that I am not a relative, employee, 
or attorney of any of the parties hereto, or of any 
attorney or counsel employed by the parties, or 
financially interested in the action. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my seal of office at Columbus, Ohio, 
on this 22"^^ day of February, 2007. 

Maria DiPaolo Jones, ̂ gistered 
Diplomate Reporter, CRR and 
Notary Public in and for the 
State of Ohio. 

My commission expires June 19, 2011 

(MDJ-2071) 
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transcript of the deposition of Gregory C. Ficke was 
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CONFIDENTIAL PROPRIETARY 

TRADESECRET 
Agreement 

This Agreement is between Cinergy Retail Sales, LLC (Cinergy), and 

AK Steel Corporation, Air Products & Chemicals. Inc., Ford Motor 

Company, GE Aircraft Engines, and The Proctor and Gamble Co. 

(Customers), effective this 19<l> day of May 2004. It is the intent of the 

Parties to this Agreement to bind the Customers to the terms and 

conditions set forth herein. 
r 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of ttiis Agreement's 

confidentiality comes before a court or administrative agency of 

competent junsdiction tlic Party before such court or administrative 

agency shaJl imroediateJy notify the other Party. The Pardes shaU defend 

the confidentiality of this Agreement The Parties shall not circulate the 

Agreement, or its existence, to any employee, agent, or assignee of the 

Party unless such employee, agent, or assignee has a need to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following terms 

and conditions; 

I. The Customers may, individually and on an individual account 
basis, select one of the foUowing options for competitive retail 
electric service no later than sixty (60J days after the I^ubiic 
Utilities Commission of Ohio's (Commission) Order in Case No. 
03-93-EL-ATA or December 1, 2004, whichever comes lirst: 

DEPOSITION 
EXHIBIT 
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a. Beginning January 1, 2005 and ending December 31 , 2008, 
each Customer except General Eleetricii may purchase 
competitive retail electric generation service from Cinergy a t 
their current tariffed unbundled generation rate approved by 
the Commission in case no. 99-1658-EL-ETP and also 
known as Big G, plus aiT'ar&otjfft fsq^atntGErfeb*?: quarterly ' 
adjusted fuel component of The CincftnaU Gaa & P e c t r ^ * 
Company** price to compare component of its iriarket-based * 
standard service offeF approved by the Commission in caset 
no. 03-95-EPAT?C'^ 'r-§t ich rate may be periodically^ 
-approved by the PUCO;* It is agreed that for any Customer 
who elects this option (a) and that elects to keep a 
competitive retail electric service contract extending beyond 
Januaiy 1, 2005, but ending no later than December 3 1 , 
2005, Cinergy shall reimburse such Customicr ^ | i ^ half the'^ 
annually adjusted component of the POLR during 2009 and 
the Customer shall begin service under this option (a) no 
later than January 1, 2006. Beginning J a n u a i y 1, 2005, 
General Electric and „ P&G's Ivorydale and Healthcare! 
R^earch Center facilitiei^ may purchase through December 
31, 2008 competitive retail electric service from Cinergy 
pLirauant to the terms and conditions of its existing Service 
Agreement for Supply of Electric Energy witli The Cincinnati * j ^ 
Gas 6c Electric Company ^^justed quarterly for fyel.as noted f Q P 
above: P&G's BDH and CBL for the Ivorydale and j 
Healthcare ReseEirch Center facilificji as those terms are 

defined in their current RTP agreements, may be adjusted 
annually, unless the parties agree otherwise, Cinergy shall 
reimburse quarterly all Customers for actual l^gtUaCoiy ^ 
t^ransitton C h a r g e ^ Ratp^^ SteLbflizati^ 
afuiuatty a^justed^ ed^tqpdh the^ F W v i d e ^ t ^ l ^ ^ 
clt&rgef paid to The Cincirmati Gas & Electric Company. 
The effect of such reimbursement shall be that Customers 
will pay the unbundled generation rate approved in Case No. 
99-165S-EL-ETP glu8 quarterly fuel increase^< Cinergy may 
set off revenues collected for actual |%eg|i2latoir]|P^Tr8atsii;iai^< 
Cfe§rg«s^Ratc Stiftbi«^4ojt,,Chargcs».an4 w ^ ^ ^ 
(^^nppnent:-<^lh4^ Provider Of Laŝ ^ Resorts chargea^ paid 
against any outstanding balance owed to any Cinergy 
company; or, 

b. Each Customer may accept The Cincinnati Gas &: Electric 
Company's market-based atandard sen-'icc offer price, 
uiduding the price to compare and provider of last resort 
chiarg^ approved by the Commission in case no. 03-93-EL-

(C041-H-
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ATA, bu t retain the right through December 3 1 , 2008, to 
switch to a competitive retail electric service provider under 
the terms and conditions of the Commission's order. Upon 
switching to a comp)etitive retail electric service provider, 
Cinergy shall reimburse each such Customer one-half of the 
annually adjusted component of the Provider of Last Resort 
charges (such charges do nol include the Rate Stabilization 
Charge component of the Provider of last Resort Charge) 
thereafter paid to The Cincinnati Gas 8E Electric Company 
tiirough December 31 , 2008. If a Customer is taJdng service 
from a non-Cinergy affiliated competitive retail electric 
service provider on January 1, 2005, Cinergy shall 
reimburse such Customer for one-half of the annually 
adjusted component of the Provider of Last Resort charges 
(such charges do not include the Rate StabiUzation Charge 
component of the Provider of last Resort Charg<|) until 
December 3 1 , 2005. If a Customer notifies Cinergy no later 
than 60 days after the order is issued in Case No. 03-93-EL-
ATA or December 1, 2004 (whichever comes OrstJ that it 
intends to purchase generation from a comp>etitive retail 
electric service provider (including a Cinergy affiliated CRES) 
for the period January 1, 2005 thru December 31, 2008 
then: a) Cinergy shall reimburse the Customer for one-half of 
Uje annually adjusted component of the l^rovider of Last 
Resort charge for the period January 1, 2005 through 
December 31 , 200S;t and b) this notice constitutes 
Customer's contract with a credit worthy CRES to provide 
firm generation service for its full capacity, energy and 
transmission requirements through December 31 , 2008. 
Cinergy may set off revenues collected for one half of the 
annually adjusted component of the Provider Of Last Resort 
charges to be reimbursed to the applicable Customers 
against any outstanding balance owed to any Cinergy 
affiliated company. Customers choosing this option may 
sudtch from a non-Cinergy affiliated competitive retail 
eiectric service provider to Cinergy at the market rate 
approved by tlie Commission in case no. 03-93-EL-ATA or 
the market rate offered by Cinergy, whichever is higher. 

If. prior to December 31, 2008, any of the Customers add 
additional load or accounts in The Cincinnati Gas & Electric 
Company's certified tenitory which exceeds a Customer's 
combined (all accounts) maximum demand as of January 1, 
2005, such new load or accounts may receive the options and 
benefits accruing from participation in this Agreement to the 
extent that, for each Customer, such new load or accounts 
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cumulatively represents new peak load of three (3) MW or less; 
any accounts representing new load beyond the foregoing limit 
are not included under this Agreement. 

3. Customers shall pay The Cincinnati Gas & Electric Company's 
transmission and distribution rates as approved by the 
Commission. 

4. Cinergy will comply with all regulatory requirements necessary 
to be certified as a competitive retail electric service provider to 
offer competitive retail electric service to Customers as required 
by paragraph one (1) of this Agreement 

5. In tlie Cincinnati Gas 8B Electric Company's next distribution 
base rate case that results in a change in the Customers' rates, 
CG&E will file a cost of service study reflecting actual cost of 
service for all rate classes. The Cincinnati Gas & Electric 
Company shall support the future distribution rider, proposed 
as Rider Cf R, allocated based upon distribution net plant. 

6. The Customers shall cause the Ohio Energy Group to support a 
Stipulation filed by The Cincinnati Gas & Electric Company and 
the Ohio Energy Group in case no. 03-93-EL-ATA. 

7. if a Customer had shopped for competitive generation and is 
subject to a minimum stay with CG&E that extends beyond 
January 1, 2005, then the minimum stay shall be waived and 
the Customer may elect under Paragraph 1 for service to be 
effective January 1. 2005-

8. Nothing in this Agreement modifies or limits any settlement 
agreement reached by the Parties or their agents in Case No. 
99-1658-EL-ETR 

9. The Parties agree to work in good faith to carry out the intent of 
Paragraph 1, including the development of CRES contracts ^ath 
terms and conditions as similar as possible to the existing 
unbundled tariffs. Cinergy will not require surety bonds, 
deposits or other corporate guarantees under Paragraph 1. 

10. If an order in Case No. 03-93-EL-ATA is issued which is 
acceptable to CG&iE but which renders invalid or ineffective any 
provision of this Agreement to the economic detriment of the 

# 
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Customers, then Cinergy will provide the same economic value 
to the impacted Customer(s) through some other mutually 
acceptable process. 

This Agreement terminates after December 31, 2008, or as follow's: 

A. The Commission, in Case No. 03-93-EL-ATA, and ongoing fuel 
cost recovery cases, fails to approve as part of the capped 
Provider of Last Resort Charge, a fuel cost recovery mechanism 
such that fuel costs equal the average embedded fuel costs for 
all consumers in The Cincinnati Gas & Electric Company 
service territory' served by any Cinergy company. 

B. The Commission, in Case No. 03-93-EL-ATA or a related case 
necessary to carry out the terms and conditions of this 
Agreement, issues an order unacceptable to Cinergy. 

C. A court or administrative agency of competent jxmsdiction 
issues an order depriving the Parties of the beneOts of this 
Agreement or otherwise voiding this Agreement. 

Beforff. tp-rmination cf tlie Agreement as provided in paragraphs A and 

ii above, tiio Parties agree to use best efforts to fulfill the intent of tliiii 

Agrtctneni, by negotiating amendments to tlic Agreement that provide 

the Parties with substantially the same economic benefit for substantially 

the same consideration as contained in the original Agreement. 

AU notices, dcm.ands, and statements to be given hereunder shall be 

given in writing to the Parties at the addresses appearing herein below 

.'̂ nd will be eficcu've upon actual receipt: 

To Customers: 

David F. Boehm, Esq. or 
?v!ichael L. Kurt2, Esq. 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 2110 
Cincinnati, Ohio '15202 

{C041'>4:1 
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To Cinergy: TRADESECRET 

J a m e s B, Gainer 
Cinei^y Services, Inc. 
139 Eas t Four th Street 
Cincinnati, OH 4 5 2 0 2 

or such other address a s is provided in writing by the recipient from time 

to time. Payments shal l be m a d e by ACH or wire transfer to the accoun t 

designated by the payee from time to time. 

Cinergj' and the Cus tomer s shall defend, indemnify, a n d hold 

harmless the non-breaching Party from a n y and all c la ims by third 

Part ies regarding the enforcement or breach of this Agreement ar is ing 

from or in connection with the performance of th i s Agreement , 

This Agreement is for the exclusive benefit of the Pai t ies and may 

not be assigned without the written consent of the non-ass igning Pare,'. 

This Agreement shall be governed by a n d const rued in accordance 

with the laws of the S ta te of Ohio. 

Entered into on th i s 19th day of May: 

O n behalf of Cinergy On Behalf of the Cus tomer s 

P a v l A. Colbert, Senior Counsel David Boehm, Coimsel 
The Cincinnati Gas & Electric Company Michael L. Kurtz, Counsel 
155 East Broad Street Boehm, Kurtz, fit Lowry 
Columbus , Ohio 4 3 2 1 5 36 E a s t Seventh Street 

Suite 2110 
Cincirmati, Ohio 45202 

(C04194:1 
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CINERGV; 

139 East Fourth Street 
P.O. Box 960 

Cincinnati, OH 45301-0960 

April 4,2005 

Mr. Davidi=. Boehm 
Attorney for Ihe Ohio Energy Group 
Boehfa Kurtz & Lowry 
Atlorneys at Law 
36 East Seventh Street 
Suite 1510 
Cincinnati. OH 45202 

C l 

Re: Calculation of RTP Option Payments 

Dear Dave: 

As you a r e a w a r e ^ ^ ^ ^ ^ o u r s e ^ f negotiating the CRS opt ion agreements wi th OEG 
m e m t > e r s * 4 i | | | H H | | | ^ ^ | ^ m | | p l ^ K was agreed Ihal the terms and condit ions o f their 

.JMU5.ting RTP would continue through December 31 , 2008. More specifically w i th respect lo 
^ i P P i l was agreed that the CBL and BOH deFmed in the RTP would remain fn effect for the 

entire term ol the agreement provided their was no substantive increase in their load dur ing 
the term of the agreement. While both parties have and cont inue to agree l o thfs handl ing o f 
ttie RTP accounts, I am writ ing on behalf of Cinergy Retail Sales w i th the purpose of 
clarifying and gaining written conRrmation of the agreement that was reached with respect 
t o the catcutation of the opt ion payments to be made quarterly by Cinergy Retail Sales to 
OEG members talcing RTP service. 

The Ohio Energy Group, on behalf of Its members, and Cinergy Retail Sales, LLC (Oi^ 
Parties), hereby agree that under the 
Cinergy Retail Sales. LLC anc 
(Option Agreement}, the a m o u ^ ^ g ^ r r e ^ ^ ^ ^ "Q'tg Q* 
defined BOH and CBL f o r f B W | l l | ^ ^ ^ R T P Account • • • • • • • I V The 
parties also agree t h a y i ^ ^ e r i J l S m e s t a b l r s h e d in the CGAErate stabtlfzatlon p lan, w i th 
the exception ^ f l ^ H H | ^ ^ ' ' ' ^ calculated based upon actual demand and energy 
consumption r a t h e F W t W R ^ B o H and CBL defined in any RTP AgreemenL 

Please confirm your agreement to the at>ove by s igning and returning the duplicate copy of 
this tetter. 

David F. Boehm 
Attorney lor the Ohio Energy Group 
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Rick Sites 

From: 
Sent: 
To: 
Cc: 
Subject: 

Gainer, James [James.Gainer@cinergy.cc»Ti] 
Thursday. IVIay06,2004 9:09 AM 
Kubacici, Joseph; Ricic Sites 
Colbert, Paul; Ficke. Greg 
RE: OHA CG&E Settlement Terms - Confidential 

Importance: High 

Hick and Joe. I think that the settlement looks fine. I cannot, however, provide final 
confirmation until I better-understand the impact of your new item 5. I do not anticipate 
that that will be a problem. I will get back to you by the end of the day. JBG 

Original Message 
From: Kubacki, Joseph [tnailto:jkubacki©sel.com) 
Sent: Wednesday, May 05, 2004 5:56 PM 
To: Gainer, James; Colbert, Paul 
Cc: Rick Sites (E-mail) 
Subject: OHA CGtE Settlement Terras -- Confidential 
Importance: High 

m 
> Jim and Paul, 
Rick and I would like to thank you for cooperating in our settlement discussions and 
together developing a proposal that the OHA members were able to provide their consent. 
Attached is our proposed consolidation of settlement terms which we believe are agreeable 
o both CHA and CG&E. Note that number 5 was added this afternoon at the behest of one of 
ur members but it will not be a deal breaker. Rick will not be available until tomorrow 
iftemoon, but please call or email me tomorrow morning with your confirmation that these 
-erms will be acceptable- Thanks again. 
> Joe 

<<SETTLEMENT TERMS 5 5 O4.doc» 

Joseph Kubacki Jr., CEP, CEM 
412-394-5603 

This e-mail, including attachments, is intended only for the person(s) to 'wht>m the sender 
intended to address this message. It may contain, information which is legally privileged, 
confidential and exempt from disclosure. If you are not the intended recipient, you are 
hereby notified that any disclosure, copying distribution of, or use or action in reliance 
on, this communication is strictly prohibited and may be unlawful. If you are not the 
intended recipient of this message and have received this e-mail in error, please notify 
the sender immediately or return the e-mail and fully delete from your system the message, 
along with any attachments. 

DEPOSITION 
EXHIBIT 
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Agreement 

This agreement is between The Cinergy Retail Sales, LLC (Cinergy), 

and the hospitals shown on the attached agreement exhibit 1 

incorporated by reference into this agreement (Hospitals), effective this 

19th day of May 2004. It is the Intent of the parties to this agreement to 

bind Cinergy and the Hospitals to the terms and conditions set forth 

herein. The foUowing is the entire agreement between Cinergy and t h e 

Hospitals (parties); it may not be amended except by the written 

agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the agreement are to 

remain confidential among the parties and may be released to non-

parties only if ordered by a covut or administrative.agency of competent 

junsdiction. If any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent junsdiction 

the party before such court or administrative agency shall use best 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement. The parties shall not cinnalate the 

agreement, or disclose its existence, to any employee, agent, or assignee 

of the party unless such employee, agent, or assignee h a s a need to know 

for the purpose of effectuating the agreement. 

The parties, for good consideration, agree to the foUowing terms 

and conditions: DEPOSITION 
EXHIBIT 

r>t^^—I 
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1. Beginning Januaiy 1, 2005, and through December 31, 2008„ 
Cinergy will offer to sell retail electric generation service to the 
Hospitals for all their CQ&E accounts at a firm power, all-in« 
fixed rate equal to the applicable tariff rate of l l i e Cincinnati 
Gas & Electric Company's unbimdled generation rate approved 
by the Public Utilities Conunission of Ohio (Commissioi^ in case 
no. QQ-iess-EL-ETPlcsm the regulatory tranaitian charge 
approved in the same case less, one (l).mtt per kwh, except that 
Jewish Hospital and Children's H6spital shall purchase 
competitive retail electric generation service firom Cinergy at a 
rate equal to the real time pricing tariif rate and currency 
elTective service agreement they are receivinjg finom The 
Cincinnati Gas & Electric Company on December 31 . 2004. 
The retail electric generation offer indicated above will be a n 
option for Hospital accounts to accept ai^t ime prior to 
12 /31/08 and the term of such generation arrangement will be 
designated by the Hospital accounts but will extend no longer 
than 12 /31 /06 . 

2. Cinergy shall reimburse the Hospitals for any rate stabilization 
chaise (a component of the provider of last resort charge) paid 
to The Cincinnati Gas & Electric Company fay the Hospitals 
pxirchasing competitive retail electric generatJMi service from 
Cinergy pursuant to paragraph one,(l) above. Cinttgy -shall 
reimburse and rate stabilization charges actually paid quarterly 
through the term of this agreement. 

3. If, prior to December 31 , 2008, the Hospitals add additional 
load or accounts in The Cincinnati Gas & Electric Company's 
certified territory, such new load or accounts may receive-the 
options and benefits accruing from participation in this 
agreement to the extent that such new load or accormts 
represents hew peak load of three (3) MW or less, except tha t 
new load relative to dual feeds shall be subject to the tenns and 
conditions set forth in paragraph six (6) of this agreement. 

4. Cinergy shall pay the Ohio Hospital Association $50,000.00 
upon the issuance of a final appealable oxtier of the PubUc 
Utilities Commission of Ohio satisfactory to Cinergy, 

5. The Hospitals shall comply with the terms and conditions of the 
order of the Public Utilities Commission of Ohio in case no. 0 3 -
93-EL-ATA including the payment of rcgulatory transition 
charges and provider of last resort charges except a s set forth 
herein. 
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1 6. Cmergy shall not amend the rates charged by The Cincinnati 
Qas & Electric Company for dual feeds for load esdsting prior to 
December 31 , 2004, until at least December 3 1 , 2008. The 
Cindimati Gas & Electric Company may amend its tariffs for 
dual feed where there is a significant increase in load or for new 

vv:>j dual feed consumers pursuant to an application approved by 
'̂ "̂  the Public Utilities Commission of Ohio. 

7. Hospitals purchasing generation service pursuant to existing 
tadCT load management riders as of December 3 1 , 2004, may 
continue to purchase generation service pursuant to such load 
management riders through 12/31/08. 

8. This agreement has no cqsplication to The Cincinnati Gas & 
£lectric Company's transmission and distribution rates a s 
approved by the Public Utilities Commission of Ohio. 

• 

9. The Hospitals shall cause the Ohio Hospital Association to 
support a Stipulation, filed by The Cincinnati Gas & Electric 
Company and the Ohio Hospital Association, in case no. 03-93-
EL-ATA, and any related litigation. 

'̂  This agreement terminates after December 3 1 , 2008, or upon the 
occurrence of any of the following: 

A. The Public Utilities Commission of Ohio* in case no . 03-93-£L-i 
ATA, fails to approve as part of the capped provider of last 
resort charge, a fuel cost recovery mechanism such that The 
Cincinnati Qas & Electric Company may recover t\icl costs 
equal to the average costs for fiiel consumed a t The Cincinnati 
gas fit Electric Company's plants, and economy purchase power 
costs» for sales in The Cincinnati Gas. & Electric Cozhpany's 
Certified Service Territory. 

B. The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA or a related case necessary to carry out the terms and 
conditions of this agreement, fails to issue an order acceptable 
to Cinergy. 

C. Upon thirty (30) days written notice by either party upon the 
issuance of an order by a court or regulatory body of competent 
jurisdiction that substantially prevents either party from 
performing its obligations pursuant to this agreement 

• AU notices, demands, and statements to be given hereunder shall be 

H'«4IQ**I rt ^ A ^ 
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given in writing to the parties a t the addresses appearing herein below 

and will be effective upon actual receipt 

To the Hospitals: 

Rick Sites, General Coimsel 
155 East Broad Street, 150» Floor 
Columbus, Ohio 43215-3620 

To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourth Street 

Cincinnati, OH 45202 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to the accotmt 

designated by the payee from time to time. 

Cinergy and OHA shall defend, indemnify, and hold harmless the 

non-breaching party from any and all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including but not limited to, property damages, environmental damages, 

contract damages, fines, or penalties arising from or in connection with 

the provision or acceptance of competitive retail electric service arising 

from or in cormection with the performance of this agreement. 

Thia agreement is for the exclusive benefit of the parties and may 

not be assigned without the written consent of the non-assigning party. 

This Letter Agreement shall be governed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on this 19th day of May: 

<C04191:J -^ .^5a 
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• 

On behalf of Cinergy On Behalf of the Hospitals 

///. (IJ^ 
Paul A, Colbert, Senior Counsel Rick Sites, General Counsel 
The Cincinnati Gas & Electric Company 155 East Broad S t , 15*Floor 
155 East Broad Street Columbus, Ohio 43215-3620 
Columbus, Ohio 43215 

(004194:) 351 
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A g r e e m e n t 

This Agreement is between Cinergy Retail Sales, LLC (Cinergy), and 

AK Steel Corporation., Air Products & Chemicals, Inc., BP Products 

North America, Ford Motor: Company, GE Aircraft En^nes , and The 

Proctor and Gamble Co: (Customers), effective this 22nd day of 

November, 2004. This Agreement replaces and supersedes the terms 

and conditions of the Agreement dated May 19, 2004, between 

Customers and Cinergy (Parties). It is the intent of the Parties to this 

Agreement to bind the Customers and Cinergy to the terms and 

conditions set forth herein. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of comf^etent jurisdiction. If the issue of this Agreement's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the party before such court or administrative 

agency shall immediately notify the other party. The Parties shall defend 

the confidentiality of this Agreement. The Parties shall not circulate the 

Agreement, or its existence, to any employee, agent, or assignee of the 

party unless such employee, agent, or assignee has a need to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following terms 

and conditions: 

1 DEPOSITION _ 
EXHIBIT | v 320 
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1. The Parties expect that the Provider of Last Resort (POLR) 
charge of the Cincinnati Gas & Electric Co. (CG&E) will consist 
of these components: 1) Rate Stabilization Charge (RSC); 2) 
Annually Adjusted Component (AAC); 3) Infrastructure 
Maintenance Fund (IMF); and 4) System Reliability Tracker 

(SRT)' 

2. The Customers may, individually and on an individual account 
basis, select one of the following options for competitive retail 
electric service no later than December 15, 2004. 

Option A 

A. Beginning no earlier than January 1, 2005, and ending 
December 31, 2008, each Customer (except General Electric) 
may purchase competitive retail electric generation service from 
a Cinergy afiiliated certified competitive retail electric service 
(CRES) provider at their current tariffed unbundled generation 
rate approved by the Commission in Case No. 99-1658-EL-ETP 
and also known a s Big G, plus an amount equal to the 
quarterly adjusted fuel component (which shall not include any 
amount for emission allowances]^ of CG&E's price to compare 
component of its market-based standard service offer set forth 
t ^ the Commission in Case No. 03-93-EL-ATA. Cinergy shall 
reimburse quarterly all Customers for all amounts ^ t u a l l y paid 
to CG&E for the following items: 1) Regulatory Transition 
Charges (RTC); 2) RSC; 3) AAC; and 4) SRTt From Janua ry 1, 
2005 through December 31 , 2008, Cinergy shall also reimburse 
quarterly all Customers for any actual payment made to CG&E 
of the IMF in excess of 4% of little ĝ ^ The effect of such 
reimbursement shall be that Customers will pay the unbundled 
generation rate. Big G, plus quarterly fuel increases (not 
including emission allowances) plus the IMF u p to 4% of littie g. 

For any Customer who elects this Option A and has a CRES 
contract extending beyond January 1, 2005, but ending no later 
than December 3 1 , 2005, Cinergy shall reimburse such 
Customer, during 2005 until the Customer begins service 
under this Option A no later than J anua ry 1, 2006, for the 
following items: i) one half of the SRT actually paid; 2) and one 
half of the AAC actually paid; and 3) any IMF charge in excess 
of 4% of little g actually paid. 

(004194: 
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Beginning no earlier than January I, 2005 and ending 
December 31, 2008, General Electric and P&G's Ivorydale and 
Healthcare Research Center facilities may purchase competitive 
retail electric service from a Cinergy affiliated CRES pursuant to 
the terms and conditions of their existing Service Agreements 
for Supply of Electric Energy with CG&E adjusted quarterly for 
fuel (with no cost for emission allowances)^ Cinergy shall 
reimburse quarteriy General Electric and P&G for all amounts 
actually paid to CG&E for 1) RTC; 2) RSC; 3) AAC; and SRT. 
Cinergy shall also reimburse quarterty General Electric and 
P&G for all IMF payni&nts made to CG&E in excess of 4% of 
littie g. P&G's BDH and CBL for the Ivorydale and Healthcare 
Research Center facilities are defined in their current RTP 
agreements and may be adjusted annually unless the parties 
agree otherwise. 

Under this Option A, Cinergy may set off revenues collected for 
actual RTC, RSC, AAC, SRT, or IMF charges against any 
outstanding balance owed to Cinergy or CG&E.; or. 

Option B 

B. Each Customer may accept CG&E's market based standard 
service offer price, including the price to compare and POLR 
charges approved by the Commission in Case No. 03-93-EL-ATA 
and retain the right through December 31, 2008, to switch to a 
CRES under the terms and conditions of the Commission's 
Order. During any time between January 1, 2005, and 
December 31, 2008, when it is purchasing from a CRES under 
Option B, Cinergy shall reimburse quarterly each Customer 
amounts actually paid to CG&E for the follomng items: 1) 50% 
of RSC; 2) 50% of AAC; 3) 50% of SRT, and 4) any actual 
payment made to CG&E of the IMF in excess of 4% of littie g. 
During January 1, 2005, through December 31, 2008, 
Customers choosing Option B must pay to Cinergy quarterly 
one half of the emission allowance component of the fuel 
component of the price to compare. Cinergy may set off 
revenues collected for actual RTC, RSC, AAC, SRT, or IMF 
charges against any outstanding balance owed to Cinergy or 
CG&E. 

Under both Option A and Option B, this Agreement constitutes 
Customers' contract with a credit worthy CRES to provide firm 
generation service for their full capacity, energy and 
transmission requirements from January 1, 2005, through 
December 31, 2008, and satisfies to the maximum extent 
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possible the requirements of Case No. 03-93-EL-ATA that the 
first 50% of eligible load by customer class to switch to a CRES 
shall not pay the RSC and shall not pay the AAC. 

4. If, prior to December 31, 2008, any of the Customers add 
additional load or accounts in The Cincinnati Gas & Electric 
Company's certified territory which exceeds a Customer's 
combined (all accounts) maximum demand as of January 1, 
2005, such new load or accounts may receive the options and 
benefits accruing from partici]>ation in this Agreement to the 
extent that, for each Customer, such new load or accounts 
cumulatively represents new peak load of ^ h i e t ( ^ M P o i Icss^ 
any accounts representing new load beyond the foregoing limit 
are not included under this Agreement 

5. This agreement has no application to The Cincinnati Gas & 
Electric Company's transmission and distribution rates a s 
approved by the Public Utilities Commission of Ohio. 
Customers shall pay the applicable transmission and 
distribution rates of The Cincinnati Gas & Electric Company a s 
approved by the Commission, and/or if applicable, shall pay to 
Cinergy Retail Sales the applicable transmission charges equal 
to the transmission charges approved by the Public Utilities 
Commission of Ohio for Cincinnati Gas & Electric Company. 

6. Cinergy will comply with all regulatory requirements necessary 
to be certified as a competitive retail electric service provider to 
offer competitive retail electric service to Customers as required 
by paragraph one (1) of this Agreement 

7. In the Cincinnati Gas & Electric Company's next distribution 
base rate case that results in a change in the Customer^' ra tes , 
CG&E will file a cost of service study reflecting actual cost of 
service for all rate classes. Such filing shall include a ra te 
increase for rate TS of no more than $ 0.00. i The Parties retain 
all legal rights in The Cincinnati Gas & Electric Company's next 
distribution base rate case, including but not limited to, rights 
to litigate and settie the case. The filing of the cost of service 
does not in any way constitute a guarantee regarding the 
outconne of the case. The Cincinnati Gas & Electric Company 
shall support the future distribution rider, proposed as Rider 
CIR, allocated based upon distribution net plant. 

8. The Customers shall cause the Ohio Energy Group to suppor t 
an Application for Rehearing filed by The Cincinnati Gas & 
Electric Company and /or OEG seeking reinstatement without 

e 
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modification of the Stipulation signed by The Cincinnati Gas & 
Electric Company and OEG or approval by the Commission 
without modification of CG&E altemative proposal submitted in 
i ts application for rehearing, in Case No. 03-93-EL-ATA, and 
any related litigation. 

9. If a Customer had shopped for competitive generation and is 
subject to a minimum stay with CG&E that extends beyond 
Janua ry 1, 2005, then the minimum stay shall be waived and 
the Customer may elect under Paragraph I for serrice to be 
effective during 2005. 

10. Nothing in this Agreement modifies or limits any settiement 
agreement reached by the Parties or their agents in Case No. 
99-1658-EL-ETP. 

11. The Parties agree to work in good faith to carry out the intent of 
Paragraph 1, including the development of CRES contracts with 
terms and conditions as similar as possible to the existing 
unbundled tariffs. Cinergy will not require surety bonds, 
deposits or other corporate guarantees under Paragraph 1. 

12. If an order in Case No. 03-93-EL-ATA is issued which is 
acceptable to CG&E but which renders invalid or ineffective any 
provision of this Agreement to the economic detriment of the 
Customers, then Cinergy will provide the same economic value 
to the impacted Customer(s) through some other mutually 
acceptable process. 

This Agreement terminates after December 3 1 , 2008, or as follows: 

A. The Commission, in Case No. 03-93-EL-ATA, and ongoing^ fuel 
cost recovery cases, fails to approve as part of the capped 
Provider of Last Resort Charge, a fuel cost recovery mechanism 
such that fuel costs equal the average embedded fuel costs for 
aJl consumers in The Cincinnati Gas & Electric Company 
service territory served by any Cinergy company. 

B. The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy 
such that it restores without substantial modification the 
original Stipulation signed by the Parties or adopts without 

iC04l94;J 
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substantial modification CG&E's alternadve proposal made in 
its application for rehearing. 

C. A court or administrative agency of competent jurisdiction 
issues an order depriving the Parties of the benefits of this 
Agreement or otherwise voiding this Agreement 

Before termination of the Agreement as provided in paragraphs A and 

B above, the Parties agree to use best efforts to fulfill the intent of this 

Agreement, by negotiating amendments to the Agreement that provide 

the Parties with substantially the same economic benefit for substantially 

the same consideration as contained in the original Agreement 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the Parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To Customers: 

David F. Boehm, Esq. or 
Michael L. Kurtz, Esq. 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 2110 
Cincinnati, Ohio 45202 

To Cinergy: 

James B. Gainer 
Cinergy Services, Inc. 
139 East Fourth Street 
Cincinnati, OH 45202 

or such other address as is provided in writing by the recipient from time 

to time. PavTTients shall be made in a commercially practicable manner 

such as by check, ACH or wire transfer to the account designated by the 

payee from time to time. 

{C04I94I 
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Cinergy and the Customers- shall defend, indemnify, and hold 

harmless the non-breaching party from any and all claims by third 

Parties regarding the enforcement or breach of this Agreement arising 

from or in connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the Parties and may 

not be assigned without the written consent of the non-assigning party. 

This Agreement shall be governed by and construed in accordance 

with the laws of the State of Ohio. 

Entered into on this 22nd day of November: 

On behalf of Cinergy On Behalf of the Customers 

Paul A. Colbert, Senior Counsel David Boehm, Counsel 
The Cincinnati Gas & Electric Company Michael L. Kurtz, Counsel 
155 East Broad Street Boehm, Kurtz, & Lowry 
Columbus, Ohio 43215 36 East Seventh Street 

Suite 2110 
Cincinnati, Ohio 45202 

(004194:) 326 
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This agreement is between The Cinergy Retail Sales, LLC (Cinergy), 

and the hospitals shown on the attached agreement exhibit 1 

-> incorporated by reference into this agreement (Hospitals), effective this 

28th day of October 2004. This Agreement replaces and supersedes the 

terms and conditions of the Agreement dalcd May 19th 2004 between 

Hospitals and Cinergy. It is the intent of the parties to this agreement to 

bind Cinergy and the Hospitals to the terms and conditions set forth 

herein. The following is the entire agreement between Cinergy and the 

Hospitals (parties); it may not be amended except by the written 

agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the agreement are to 

remain confidential among the parties and may be released to non

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall use best 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement.. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, or assignee 

of the party unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 

# 
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The parties, for good consideration, agree to the following terms 

and conditions: 

I. Beginning January 1. 2005, and through December 31, 2008, 
Cinergy will offer to sell ret£iil electric generation service to the 
Hospitals for all their CG&E accounts a t a firm power, all-in, 
fixed rate equal to the applicable tariff rate of The Cincinnati 
Gas & Electric Company's unbundled generation rate approved 
^y the Public Utilities Commission of Ohio (Commission) in case 
no. 99-1658-EL-ETP less the regulatory transition charge 
approved in the same case less one (1) mil per kwh, except that 
Jewish- Hospital and Children's Hospital shall purchase 
competitive retail electric generation service from Cinergy at a 
rate equal to the real time pricing tarifT rate and currentiy 
effective service agreement they arc receiving from The 
Cincinnati Gas & Electric Company on December 31 , 2004. 
The retail electric generation offer indicated above will be an 
option for Hospital accounts to accept anytime prior to 

I December 3 1 , 2008 and the term of such generation 
arrangement will be designated by the Hospital accounts but 
will extend no longer than December 3 1 , 2008. The generation 
rate shall include a payment of amounts for eziiis$ion 
allowances equal to the emis^fu^^^^lQwapce cost CG&E is 
permitted to recover as part of its price to compare charge of the 
market-based standard service offer. 

2. Cinergy shall reimburse the Hospitals for any ra te stabilization^ 
c h a i ^ (a component of the provider of last resort charge) 
actually paid to The Cincinnati Gas & Electric Company by the 
Hospitals purchasing competitive retail electric generation 
service from Cinergy pursuant to paragraph one (1) above. 
Cinergy shall reimburse rate stabilization charges actually paid 
quarterly through the term of this agreement- The Hospitals 
shall pay the infrastructure maintenance fund and the system 
reliability tracker- To the extent that hospitals actually pay the 
infrastructure maintenance fund component of the Provider of 
last resort ChargCi CG8&E shall reimburse, consistent with the 
reimbursement schedule contained herein, total infrastructure^ 
maintenance fund payments in excess of 4% of littie g. The 
participating Hospitals will not pay the AAC (annually adjusted 

* component) charges and any fuel adders that would apply to 
full service tariff customers. 

3. If, prior to December 3 1 , 2008, the Hospitals add additional 
load or accounts in The Cincinnati Gas & Electric Company's 

{C04I94:J 
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certified territory, such new load or accounts may receive the 
options and benefits accruing from participation in this 
agreement to the extent that such new load or accounts 
represents new peak load of three (3) MW or less, except that 
new load relative to dual feeds shall be subject to the terms and 
conditions set forth in paragraph six (6) of this agreement 

4. Cinergy shall pay the Ohio Hospital Association $50,000.00 
upon the issuance of a final appealable order of the Public 
Utilities Commission of Ohio satisfactoty to Cinergy. 

5. The Hospitals shall comply with the terms and conditions of the 
order of the Public Utilities Commission of Ohio in case no. 03-
93-EL-ATA including the payment of regulatory transition 
charges and provider ojf last resort charges except as set forth 
herein. 

6. Cinergy shall not amend the rates charged by The Cincinnati 
Gas & Electric Company for dual feeds for load existing prior to 
December 3 1 , 2004, until at least December 31 , 2008. The 
Cincinnati Gas & Electric Company may amend its tariffs for 
dual feed where there is a significant increase in load or for new 
dual feed consumers pursuant to an application approved by 
the Public Utilities Commission of Ohio. 

7. Hospitals purchasing generation service pursuant to existing 
tariff load management riders as of December 31 , 2004, may 
continue to purchase generation service pursuant to such load 
management riders through December 31 , 2008. 

8. This agreement has no application to The Cincinnati Gas & 
Electric Company's transmission and distribution rates aa 
approved by the Public Utilities Commission of Ohio. Hospitals 
shall pay the applicable transmission and distribution rates of 
The Cincinnati Gas & Electric Company as approved by the 
Commission, and/or if applicable, shal] pay to C i n e i ^ Retail 
Sales the applicable transmission charges equal to the 
transmission charges approved by the Public Utilities 
Commission of Ohio for Cincinnati Gas & Electric Company. 

9. The Hospitals shall cause the Ohio Hospital Association to 
support an Application for Rehearing filed by The Cincinnati 
Gas & Electric Company and/or the Ohio Hospital Association 
seeking to restore the Stipulation, without modification, signed 
by The Cincinnati gas & Electric Company and the Ohio 
Hospital Association or seeking approval, without modification 

*CJ uuo 
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of the altemative proposal made by The Cincinnati gas & 
Electric Company in its application for rehearing, in Case No. 
03-93-EL-ATA, and any related litigation. 

This agreement terminates after December 31 , 2008, or upon the 
occurrence of any of the fallowing: \ 

A. The Public Utilities Commission of Ohio, in case no^ 03-93-EL-
ATA, fails to approve as part of the capped provider of last 
resort charge, a fuel cost recovery mechanism such that The 
Cincinnati Gas & Electric Comj>any may recover fuel costs 
equal to the average costs for fuel consumed at The Cincinnati 
gas & Electric Company's plants, and economy purchase power 
costs, for sales in Tbe Cincinnati Gas & Electric Company's 
Certified Service Territory. 

B. The Public Utilities Commission of Ohio, in case no. 03-93-EU 
ATA, fails to issue an entry on rehearing acceptable to Cinergy 
such that it restores without modification the originai 

j Stipulation signed by the Parties or adopts witiiout modification 
CG&E's alternative proposal made ia its application for 
rehearing. 

C. Upon thirty (30) days written notice by either party upon the 
issuance of an order by a court or regulatory body of competent 
jurisdiction that substantially prevents cither party from 
perfonning its obligations pursuant to this agreement 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To the Hospitals: 

Rick Sites, General Counsel 
155 East Broad Street, 15^ Floor 
Columbus, Ohio 43215-3620 

To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

:ou941 
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or such other address as is provided in writing by the recipient from time 

to time- Payments shall be made by ACH or wire transfer to the account 

designated by the payee from time to time. 

Cinergy and OHA shall defend, indemnify, and hold harmless the 

non-breaching party from any and all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including but not Umited to, property damages, environmental damages, 

contract damages, fines, or penalties arising from or in connection with 

the provision or acceptance of competitive retail electric service arising 

from or in connection with the performance of this agreement. 

This agreement is for the exclusive benefit of the parties and may 

not be assigned without the written consent of the non-assigning party. 

This Letter Agreement shall be governed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on this Sth day of November; 

On behalf of Cinergy On Behalf of the Hospitals 

/ J l ^4^.J-
Paul A. Colbert. Senior Counsel Rick Sites, General Counsel 
The Cincinnati Gas & Electric Company 155 East Broad St., 15«h Floor 
155 East Broad Street Columbus, Ohio 43215-3620 
Columbus, Ohio 43215 

I^JUUO 
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• Rick Sites 

From: Colbert, Paul lPaul.CoIbert@Cinergy.COM] 

Sent: Wednesday, November 03. 2004 5:23 PM 

To: Rick Sites; Kubacki. Joe 

Cc: Steffen, Jack; Ficke, Greg; Duff. Timothy; Gainer, James 

Subject: OHA Agreement 2,10-28-04 

Attached is the amended agreement with OHA. Please execute a copy and send it to us. We wi(l execute tfie 
copy and send a signed copy back to you. Please file in support of the Alternative Proposal on Monday. Contact 
us with any questions. Thank you. 

1/11/200: 

OEPOSJTIOW 
EXHIBIT 1 

mailto:lPaul.CoIbert@Cinergy.COM
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Agreement 

This agreement is between The Cinergy Retail Sales, LLC (Cinergj'), 

and the hospitals shown on the attached agreement exhibit 1 

incorporated by reference into this agreement (Hospitals), effective this 

28th day of October 2004. This Agreement replaces and supersedes the 

terms and conditions of the Agreement dated May 19th 2004 between 

Cognis and Cinergj'. It is the intent of the parties to this agreement to 

bind Cinergy and the Hospitals to the terms and conditions set forth 

herein. The following is the entire agreement between Cinergj^ and the 

Hospitals (parties); it may not be amended except by the v/ritten 

agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the agreement are to 

remain confidendal among the parties and may be released to non

parties only if ordered by a coiirt or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such coxirt or administrative agency shall use best 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, or assignee 

of the party unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 
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The parties, for good consideration, agree to the following terms 

and conditions: 

1. Beginning January 1, 2005, and through December 31, 2008, 
Cinergy will offer to sell retail electric generation service to the 
Hospitals for all their CG&E accounts at a firm power, all-in, 
fixed rate equal to the applicable tariff rate of The Cincinnati 
Gas 66 Electric Company's unbundled generation rate approved 
by the Public Utilities Commission of Ohio (Commission) in case 
no. 99-1658-EL-ETP less the regulatory transMdw^-charge 
approved in the same case less cme fl) mil pc^ kwife except that 
Jewish Hospital and Children's Hospital ^ha l l purchase 
competitive retail electric generation service from Cinergy at a 
rate equal to the real time pricing tariff rate and currently 
effective service agreement they are receiving from The 
Cincinnati Gas & Electric Company on December 31 , 2004. 
The retail electric generation offer indicated above will be an 
option for Hospital accounts to accept anytime prior to 
12/31/08 and the term of such generation arrangement will be 
designated by the Hospital accounts but will extend no longer 
than 12/31/08. The generation rate shall include a payment of 
amounts for emission allowances; 

2. Cinergy shall reimburse the Hospitals for any.rate stabilization 
charge (a component of the provider of last resort charge) 
actually paid to The Cincinnati Gas & Electric Company by the 
Hospitals purchasing competitive retail electric generation 
service from Cinergy pursuant to paragraph one (1) above. 
Cinergy shall reimburse rate stabilization charge* actually paid 
quarterly through the term of this agreement. The Hospitals 
shall pay ap oth«^ Provider of Last Resort charges including, 
but not limited to, the infrastructure maintenance iund and the 
system reliability tracka?. To the extent that hospitals actually 
pay the infrastructure maintenance iimd component of the 
Provider of last resort"' Charge, CG&E shall reimburse, 
consistent with the reimbursement schedule contained herein, 
infrastructure maintenance fund payments in excess of 4% of 
little g.* 

3. If, prior to December 31, 2008, the Hospitals add additional 
load or accounts in The Cincinnad Gas 5s Electric Company's 
certified territory, such new load or accounts may receive the 
opdons and benefits accruing from participation in this 
agreemeni to the extent that such new load or accounts 
represents new peak load of three (3) MW or less, except that 

iCO-4194: 
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new load relative to dual feeds shall be subject to the terms and 
conditions set forth in paragraph six (6) of this agreement. 

4. Cinergy shall pay the Ohio Hospital Association $50,000.00 
upon the issuance of a final appealable order of the Public 
Utilities Commission of Ohio satisfactory to Cinergy. 

5. The Hospitals shall comply with the terms and conditions of the 
order of the Public Utilities Commission of Ohio in case no. 03-
93-EL-ATA including the payment of regulatory transition 
charges and provider of last resort charges except a s set forth 
herein. 

6. Cinergy shall not amend the rates charged by The Cincinnati 
Gas & Electric Company for dual feeds for load existing prior to 
December 3 1 , 2004, until a t least December 3 1 , 2008. The 
Cincinnati Gas 8& Electric Company may amend its tariffs for 
dual feed where there is a significant increase in load or for new 
dual feed consumers pursuant to an application approved by 
the P^ublic Utilities Commission of Ohio. 

7. Hospitals purchasing generation service pursuant to existing 
tariff load management riders as of December 3 1 , 2004, may 
continue to purchase generation service pursuant to such load 
management riders through 12/31/08. 

8. This agreement has no application to The Cincinnati Gas 6B 
Electric Company's transmission and distribution rates as 
approved by the Public Utilities Commission of Ohio. Hospitals 
shall pay The Cincinnati Gas 6B Electric Company's 
transmission and distribution rates a s approved hy the 
Commission, or if applicable, the transmission charges equal to 
the actual transmission costs of Cinergy's CRES. 

9. The Hospitals shall cause the Ohio Hospital Association to 
support an Application for Rehearing filed by The Cincinnati 
Gas 65 Electric Company and /o r the Ohio Hospital Association 
seeking to restore the Stipulation, without modification, signed 
by The Cincinnati gas 6& Electric Company and the Ohio 
Hospital Association or seeking approval, without modification 
of the alternative proposal made by The Cincinnati gas 6B 
Electric Company in its application for rehearing, in Case No. 
03-93-EL-ATA, and any related litigation. 

This agreement terminates after December 31 , 2008, or upon the 
occurrence ofany of the follo\fc'ing: 

,Ci>'vi9^.v 



A. The Public Utilities Commission of Ohio, in case no. 03-93-Elv-
ATA, fails to approve as part of the capped provider of last 
resort charge, a fuel cost recovery mechanism such that The 
Cincinnati Gas 6& Electric Company may recover fuel costs 
equal to the average costs for fuel consumed at The Cincinnati 
gas 8B Electric Company's plants, and economy purchase power 
costs, for sales in The Cincinnati Gas 6B Electric Company's 
Certified Service Territory. 

B. The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy 
such tha t it restores without modification the original 
Stipulation signed by the Parties or adopts without modification 
CGfisE's altemative proposal made in its application for 
rehearing. 

C. Upon thirty (30) days written notice by either party upon the 
issuance of an order by a court or regulatory body of competent 
jurisdiction that sul:>stantially prevents either party from 
performing its obligations pursuant to this agreement. 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the parties at the addresses appearing herein below 

and will be effective upon actual receipt; 

To the Hospitals: 

Rick Sites, General Counsel 
155 East Broad Street, 15* Floor 
Columbus, Ohio 43215-3620 

To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

or such other address as is provided in v\T:ting by the recipient from time 

10 time. Paymcnis .shall b^ riiade by ACH cr wire transfer to the -iccount 

designated by the payee from time to time. 
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Cinergy and OHA shall defend, indemniiy, and hold harmless the 

non-breaching party from any and all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including but not limited to, property damages, environmental damages, 

contract damages, fines, or penalties arising from or in connection with 

the provision or acceptance of competitive retail electric service arising 

from or in connection with the performance of this agreement. 

This agreement is for the exclusive benefit of the parties and may 

not be assigned without the written consent of the non-assigning party. 

This Letter Agreement shall be governed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on this 19th day of May: 

On behalf of Cinergy On Behalf of the Hospitals 

Paul A. Colbert, Senior Counsel Rick Sites, General Counsel 
The Cincinnati Gas 6& Electric Company 155 East Broad St., 15"* Floor 
155 East Broad Street Columbus, Ohio 43215-3620 
Columbus, Ohio 43215 

[00419'): 
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Rick Sites 

From: Colbert. Paul [Paul.Colbert@Cinergy.COMl 

Sent: Friday, November 05, 2004 11:20 AM 

To: Kubacki, Joe; Rick Sites 

Cc: Gainer, James; Ficke, Greg; Sleffen, Jack 

Subject: OHA CGE agreement revisions 11-4-04.DOC 

Joe and Rick, we are ready to execute this version of the amended agreement. It is changed based upon your 
e-niail this morning and our prior discussions. If you agree we will send two signed copies and you can execute 
them and retum one to us. Please let us know. Thank you. 

m 
1/11O007 

DEPOSITION 
EXHIBIT 

mailto:Paul.Colbert@Cinergy.COMl
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Agreement 

This agreenient is between The Cinergy Retail Sales, LLC (Cinergy), 

and the hospitals shown on the attached agreement exhibit 1 

incorporated by reference into this agreement IHospitals), effecUve this 

28th day of October 2004. This Agreement replaces and supersedes the 

terms and conditions of the Agreement dated May 19th 2004 between 

iiospitals and Cinergy. It is,the intent of Uiej)£u^^ 

bind Cinei^ and the Hospitals to the terms and conditions set forth 

herein. The following is the entire agreement between Cinergy and the 

Hospitals (parties); it may not be amended except by the written 

agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the agreement are to 

remain confldential among the paities and may be released to non

parties only if ordered by a court or administrative agencj' of competent 

jurisdiction. If any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall use best 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, or assignee 

of the party unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 

Ddetabeugiia 
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The parties, for good consideration, agree to the following terms 

and conditions: 

X. Beginning January 1. 2005. and through December 31, 2003. 
Cinergy will offer to sell retail electric generation service to the 
Hospitals for all their CG&£ accounts at a tirm power, all-in, 
fixed rate equal to the applicable tariff rate of The Cincinnati 
Gas & Electric Company's unbundled generation rate approved 
by the Public Utilities Commission of Ohio {Commission) in case 
no- 99-1658-EUETP less the regukttoiy transition charge 
approved in the same case less one (1) mil per kwh, except that 
Jewish Hospital and Children's Hospital shall purchase 
competitive retail electric generation service from Cinez^ at a 
rate equal to the real time pricing tariff rate and currently 
effective service agreement they are receiving from The 
Cincinnati Gas & Electric Company on December 31 , 2004. 
The retail electric generation offer indicated above will be an 
option for Hospital accoimts to accept anytime prior to 
12/31/08 and the term of such generation ajxangiement will be 
designated by the Hospital accounts but will extend no longer 
than 12/31/08. The generation rate shall include a payment of 
amounts for emission allowance^ equal to t̂ t̂  eryiission 
allowance cost C6&6 is permitted to recover as part of its price 
to compare charge of the market-based standard service offer * 

2. Cinergy shall reimburse the Hospitals for aqy r^te stabilization 
charge (a component of the provider of last resort charge] 
actually paid to The Cincinnati Gas & Electric Company by the 
Hospitals purchasing competitive retail electric generation 
service from Cinergy pursuant to paragraph one (1) above. 
Cinergy shall reimburse: rate stabilization charges ̂ actually paid 
quarterly through the term of this agreement. The Hospitals 
shail pay^timiq&^^tmcm 
reMat^ty tracker. To tiie m e n t that hospitii^ actual^ pay the 
infrastructure maintenance fund component of the Provider of 
last resort Charge, CG&E shaU reimburse, consistent with the 
reimbursement schedule contained herein, total infrastructure 
maintenance fund payments in excess of 4% of litUe g. _The 
participating Hospitals will not pav the AAC iaruiuallv adJustefj 
componentl charges andianv fuel adders that would apply f 
full service tariff customera. . 

DtkkaUt, whieh stull be Umite^. 
ia > u>liil ol IK wf tittle g 

Pihfwf-ail otiicr ftwider of m t 
R^ort chtfses incluilioi, but not 
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If, prior to December 31, 2008, the Hospitals add additional 
load or accounts in The Cincinnati Gas & Electric Company's 
certified territory, such new load or accounts may receive the 
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4. 

options and benefits accruing from participation in this 
agreement to the extent that such new load or accounts 
represents new peak load of three (3) MW or less, except that 
new load relative to dual feeds shall be subject to the terms and 
conditions set forth in paragraph six (6) of this agreement. 

Cinergy shall pay the Ohio Hospital Association $50,000.00 
upon the issuance of a final appealable order of the Public 
Utilities Commission of Ohio satisfactory to Cinergy. 

5. The Hospitals shail comply with the terms and conditions of the 
order of the Public Utilities Commission of Ohio in case no. 03-
93-EL-ATA including the payment of regulatory transition 
charges and provider of last resort charges except as set forth 
herein. 

6. Cinergy shall not amend the rates charged t>y The Cincinnati 
Gas & Electric Company for dual feeds for load existing prior to 
December 31 , 2004, until at least December 31, 2008. The 
Cincinnati Gas & Electric Company may amend its tariffs for 
dual feed where there is a significant increase in load or for new 
dual feed consumers pursuant to an application approved by 
the Public Utilities Commissian of Ohio. 

9. 

Hospitals purchasing generation service pursuant to existing 
tariff load management riders as of December 31, 2004, may 
continue to purchase generation service pursuant to such load 
management riders through 12/31/03. 

This agreement has no application to The Cincinnati Gas & 
Electric Company's transmission and distribution rates .as 
approved by the Public Utilities Commission of Ohio. ^ Hospitals 
shall pav The Cincinnati gas & Electric Comcanv's transmission 
and distribution rates as approved bv the Commission, or if 
applicable, the transmission charges eoual to the actual 
transmission costs of Cinergy's CRES, 

The Hospitals shall cause the Ohio Hospital Association to 
support an Application for Rehearing filed by The Cincinnati 
Gas & Electric Compariy and/or the Ohio Hospital Association 
seeking to restore the Stipulation, without modification, signed 
by The Cincinnati gas & Electric Company and the Ohio 
Hospital Association or seeking approval, without modification 
of the altemative proposal made by The Cincinnati gas & 
Electric Company in its application for rehearing, in Case No. 
03-93-El^ATA, and any related litigation. 

I: HospitalB shall piqr The 
Clocinnati Oau ai Electric 
Conpmjr^ tranamisaion and 
diatributknt ratea mm approved tqr 
diaConmiiB^i, at iSappHeablet 
dw tranamisaion chaniECi equal lo 
the acnud tranaauuion COBLB of 
Cincrir'ai 

{CU4I04:| 

v -̂



•A ; i i 93 

This agreement terminates afler December 31, 2008. or upon the 
occurrence of any of the following: 

A. The Public Utilities Commission of Ohio, in case no. 03-93-EL^ 
ATA, fails lo approve as part of the capped provider of last 
resort charge, a fuel cost recovery mechanism such that The 
Cincinnati Gas & Electric Company may recover fuel costs 
equal to the average costs for fuel consumed at The Cincinnati 
gas & Electric Company's plants, and economy purchase power 
costs, for sales in The Cincinnati Gas 8c Electric Company's 
Certified Service Territory. 

B. The Public Utilities Conunission of Ohio, in case no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy 
such that it restores without modification the original 
Stipulation signed by the Parties or adopts without modification 
CG&£'s altemative proposal made in its application for 
rehearing. 

C. Upon thirty (30) days written notice by either party upon the 
issuance of an order by a court or regulatory body of competent 
jurisdiction that substantially prevents either par^, from 
pedbrming its obligations pursuant to this agreement 

All notices, demands, and statements to be given hereunder shall be 

g^ven in writing to the parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To the Hospitals: 

Rick Sites, General Counsel 
155 East Broad Stireet, 15"> Fk>or 
Cohimbus, Ohio 43215-3620 

To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourth Street 
Cincinnati. OH 45202 

or such other address as is provided in writing by the recipient from time 
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to time. Pa>'ments shall be made by ACH or wire transfer to the account 

designated by the payee from time to time. 

Cinergy and OHA shall defend, indemnify, and hold harmless the 

non-breiiching party from any and all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including but not limited to, property damages, environmental damages, 

contract damages, fines, or penalties arising from or in connection with 

the provision or acceptance of competitive retail electric service arising 

from or in connection with the performance of this agreement. 

This agreement is for the exclusive benefit of the parties and may 

not be assigned without the written consent of the non-assigning party. 

This Letter Agreement shall be governed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on this 19th day of May; 

On behalf of Cinergy On Behalf of the Hospitals 

Paul A. Colbert, Senior Counsel Rick Sites, General Counsel 
The Cincinnati Gas & Electric Company 155 East Broad St, 15̂ *̂  Floor 
155 East Broad Street Columbus, Ohio 43215-3620 
Columbus, Ohio 43215 
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