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Customer Group: 
Quarterly Option Fayment Calculation 

The CRS option payineat will be equivalent to the actual amounl pawi to The Cincinpati Gaa A Electric Compaay 
for tbe foUowinf 
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Customer Group; 

CRS Generation and Transmission Rates for fonner Rate DF Standartl 
Service Customers 

Net Monlbly Bill 
Computed In eccordance with the Tollowing charees. (Kilovratl of demand is 
abbrcvlited as kW and Mlowalt-hourt are abbreviated as kWh); 

Generatioii Charges 
(a) Demand Charge 

nrat 1,000 kilowalts 
Additional kilowalts 

(b) Energy Charge 
Biifiag Demand times 300 
Additional kllowatt-houn 

Castomer will pay monthly an aiiaft!UlL*aulva|eatiOLtl^^^^^^^ 

Transmission Charges 
Customer will pay a transmission charge equivalent to the sum of all 
appficable transmission charges that they would pay lo CG&E as a 
standard tariffcustomer. 

Imburse the customer for am 

• 
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Exhibit 
Customer Group 

Customer Accoimt List 
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Tills agreenient pertains to the foltowmg j 
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O P T I O N A G R E E M E N T . ,̂ . . ^ . r - . - > _ ^ - , ^ . ^ ^ _ , 
COr-;f IDENTIAL PROPRIETARY 

BY AND BETWEEN TRADE SECRET 

CINERGY RETAIL SALES, LLC 

AND 

This Option Agreement (the "Agreement") is entered into as ofthis ^ ^ day of Q ^ C J / K &^^ 
2004 (the "Effective Date") bv and bemeen Cinergy Retail Sales, LLC ("CRS") a Delaware 
limited liability company, and m / / t / / / / K / / ^ ^ aotf-to corporation 
(each iwUvidually a "Party" or coUcctively the ''Parties"). 

RECTTALS 

WHEREAS, I ^ P I I P i P l f B H ^ of the Ohio Hospitals Association 
and is located within the retail delivery service territory of The Cincinnati Gas & Electric 
Company ("CG&E"). 

WHEREAS, CRS has been ceitified by the Public Utilities Commission of Ohio as a 
Certified Retail Electric Siqaplier CCRES*') and has the authority to engage in the sale of 
electrical power at retail; 

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option. 

NOW, THEREFORE, for and in consideration ofthe mutual covenants contained herein, 
the Parties agree as follows: 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defined in this Agreemeat shall apply 
hereimder, 

"Affiliate" means, with req>ect to any person, any otiwr p^son (other than an individual) that, 
directly or indirectly, duough one or more intermediaries, controls, or is controlled by, or is under 
common control with, such person. For this purpose, "control" means the direct or indirect 
ownership often (10) percent or more. 

"Business Day" means a day on which Feda:al Reserve member banks in Ohio are open for 
business; and a Business Day shail open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

"Counterparty's Maximum Demand" means Count^arty*s combined maximum demand for all 

Cinergy Corporate Hecordfl 
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of Counterparty's Mcounte as of January 1,2005. 

CONFiDENTiAL PROPRIETARV 
TRADE SECRET 
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'*CapacitY^ has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended from time to time, or as defmed in any transmission tariff of a 
successor to MISO. 

"Contract Price" means the price in SUS as set forth in Exhibii B to be p^d by Counterparty lo 
CRS for the purchase ofthe Energy under this Agreement. 

^^Defauhina Party" shall have tbe meaning specified in Section 6.1. 

"Energy" means electric energy of the character commonly known as three-phase, sixty hertz 
electric energy that is delivered at die nominal voltage of the Delivery Poim, expressed in 
megawatt hours (MWh). 

"Event of Default" shall have the meaning specified in Section 6,1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto, 

"Firm" means, with respea to a Transaction, that the only excuse for the feihire to deliver Energy 
by CRS or tiie fejlure lo receive Energy by the Counterparty is Force Msycure or the other Party's 
failure to perfonn. 

"Full Requirements Kir^rpy means, cxcq>l as provided hacin, that Counterparty shall purchase 
all of its retail Energy requirements for its facility from CRS and chat Counterparty shall not r^ell 
any of the Energy provided hereunder to any third party. 

"Interest Rate" means, for any date the lesser of (a) two (2) percent over the per anmrni rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published frovn time to time b 
the Federal Reserve Statistical Release H. 15; or (b) ibe maximum lawful interest rate. 

"MW" means megawatt. 

"Term" shall have the meaning specified in Article 4.1. 

"Transmission Pfnyidftra" means the entity or entities uransmitting or transporting the Energy 
on behalf of CRS or Counlerparty to the Delivery Point. 

ARTICLE a 
OPTION 

2.1 Counterparty currently receives its electric service fitan The Cmcinnati Gas & Electric 
Company ("CG&E") pursuant to the appUcabIc tarii& rates or will provide notice tbat it 
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will take electric service from CG&E in accordance with applicable CG&E tarifif 
requirements. Counterparty hereby grants to CRS the exclusive q)tion, upon thirty (30) 
days notice, to serve all of Counteiparty's accounts and load set forth in Exhibit C, 
including any increases in accordance with Section 3.1, as of December 31, 2004 
("Option"). 

2.2 CRS shall have the right to exercise this Option at any time during the Tenn of this 
Agreement 

2.3 In exchange for Counterparty granting CRS this option, CRS agrees to pay Counterparty 
each calendar year quarter of die Term, until exercise of the Option, the amount set forth 
on Exhibit A C'Option PaymenVĴ  

IfCRS exercises its Option, die Parties shall enter into a power sale agreement, including 
the terms set forth in Article UL 

ARTICLE n i 
CRES POWER CONTRACT TERMS 

3.1 In the event CRS exercises its option, the power sale agreement between CRS and 
Counterparty shall inchtde the following terms: 

3, Energy Quantity and Type. CRS shall provide Countenwrtv witfi Finn, Full 
Requiremoits Energy and Capacity ^ ^ M I H H H H M M Counterparty's 
Maximuin Demand for all of its accounts as ofJs^Sy 1, 2005 ("Quantity*). 
If during ^^ T e n ^ f this Ajg-ccmcnt. Counterparty has additional load or 
3ccount1||||||||||^^ such new load or accoimt is not included 
within the trams ofthis AgroeStent and CRS shall have no obligation to provide 
Energy and Capacity to Counterparty above the (Quantity set fortii herein. 

b- Transmission Service and Charges. Transmission service will be provided in 
accordance with die open access transmission tariff of the Midwest 
Independent Transmission System Operator, Inc. Giaiges will be assessed 
consistent witfi die otfierwise applicable CG&E retail tariff rates and riders as 
they may be amended, fiiom time to time, or any successor tarifif. 

c, £QS^£t£rfcfi. The Cbntract Price is set forth in Exhibits A and B. 

d. Change to Pricey. As a retail sale, die power sale agreement is not subject to 
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the jurisdiction of the FERC; nor shall either Party seek to have tfie FERC 
assert jurisdiction over the Agreement. However, to the extent that eitber the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreem^t, the Parties agree that the Contract Price specified above is just and 
reasonable and consistent with the public interest Neither CRS nor 
Counterparty shall seek to modify tfie Contract Price through the auspices of 
any rcgulatory body. 

-̂ Term. The term of die power sale agreement shall be through December 31, 
2008. 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Tenn and Effective Date. This Agreement shall become effective upon 
execution by the Parties. This Agreement shall extend fiom Januazy U 2005 tfuou^ and 
including December 31, 2008, unless terminated eariier in accordance with tbe terms of 
tfiis Agreement CTenn"). 

4.2 After Termination. The applicable provisions of this Agreement shall continue in e^ect 
aiter termination thereof to tfie extent necessary to provide for final billing, billing 
adjustments and payments. 

ARTICLE V 
BILLING 

5.1 Pavmen|. CRS shall submit the Option Payment to Counterparty within thirty (30) days 
after die end of each calendar year quarter. The payjcpent . ^ t A m i t B U l B ^ j ^ l ^ ^ 
following account or address: 

[insert account information] 

ARTICLE VI 
DEFAULTS AND REMEIHES 

6.1 Events of riftfî nff An ''Event of Default" shall mean, witfi respect to a Party 
("Defaultixig Party"), tfic occurreiwe ofany of tfie following: 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleading in any reject material to tfiis Agreement; 
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6.1.2 die failure ofthe Defauhing Party to perform any covenant set forth in this 
Agreement (except to the extent constituting a separate Event of De&ult,) and 
such failure is not cured within fifteen (15) Business Days after written notice 
via certified mail tfiereof to the Defaulting Party; 

6A3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets to, another entity and, at tfie time of such 
consolidation, amalgamation, merger or transfer, die resulting, surviving or 
transferee entity fails to assume all of die obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if 
such failure is not remedied witfiin fifteen (15) Business Days after written notice 
via certified mail of such failure is given by the other Party, or 

6.1.5 the Debit ing Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankniptcy, insolvency, reorganization or s h n i ^ law, or has 
any such petition filed or commenced against It and such petition is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general anangement for the benefit of creditors, (iii) otherwise becomes 
banknipt or insolvent (however evidenced), (iv) has a liquidator, admuiistrator, 
receiver, trustee, conservator or similar official {^pointed with respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon tfie occurrence (and continuation beyond the 
iq>plicable cure period) of an Event of Default with reqKct to a Defaulting Party, the Non-
Defaulting Party shall have the right to terminate this Agreement and aeerclse all ri^its aixl 
remedies available to it in law or in equity. 

6.3 Otfa^T 

ARTICLE VII 
LIMITATIONS; DUTY TO MITIGATE 

7.1 Limitation of Remedies. Liability and Damages. THE PARTIES CONFIRM THAT THE 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 

r 
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBLIGORS LL\BILITY SHALL BE LIMFfED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUrrV ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABH.ITY SHALL BE 
LIMFTED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUTTY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LL\BLE FOR ANY 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE. EXEMPLARY OR INDIRECT 
DAMAGES. LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
BY STATUTE, IN TORT OR CONTRACT. UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE, IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY. WHETHER SUCH 
NEGLIGENCE IS SOLE. JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

7.2 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it may incur as 
a result of the other Party's performance or non-performance ofthis Agreement. 

ARTICLE Vni 
GOVERNING LAW - DISPUTE RESOLUTION 

81 Governing Uw and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

S-2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fiilly and finally by binding arbitration 
under the Commercial Rules, but not tfie administration, of the American Arbitration 
Association, except to tbe extent that the Commercial Rules conflict with this provision, in 
which event, this Agreement shall control. This arbitration provision shall not limit the 
right of either Party prior to or during any such dilute to s e ^ use, and employ ancillary. 
or preliminary or permanent rights and/or remedies, judicial or otfierwise. for the purposes 
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maintaining the status quo until such time as tfie arbitration award is rendered of tfie 
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and 
the laws of C^o shall govern the consmiction and interpretation oftfiis Agreement, except 
to provisions related to conflict of laws. Witfiin ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by tfic two arbitrators so aj^inted by tfie parties, if 
tfie arbitrators appointed by the parties cannot agree upon the third arbitrator within ten 
(10) Business Days, then cither Party may apply to any judge in any court of competent 
jurisdiction for appointment of tfie tfiird arbitrator. There shall be no discovery during tfic 
arbitration otfier tfian tfie exchange of infonnation tfiat is provided to tfie aibitrator(s) by 
die Parties. Tlic arbitrator(s) shall have tfic authority only to award equitable relief and 
compensatory damages, and shall not have tfie autfiority to award punitive damages or 
other non-compensatory damages. The decision of tfie arbitrator(s) shall be rendered 
witiun sixty (60) Business Days after the date of the selection of tfie arbitrator<s) or witfiin 
such period as tfie Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of tfie tfiird arbitrator (or single arbitrator) shall be borac equally by the 
Parties; The decision of tfic arijitiatoi(s) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
the arbitrator(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, tfie Parties may cancel or tenninate tfiis Agreement in 
accordance with its tcnns and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE K 
MISCELLANEOUS 

9,1 Representations and Warranties. On tfie Effective Date and on tfie date of entering into tfiis 
Agreement, each Party represents and warrants to tfie other Party tfiat: (a) it is duly 
organized, validly existing and in good standing under tfic laws of the jurisdiction of its 
fonnation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perfomi its obligations under this 
Agreement and any olher documentation relating to this Agrecm«it; (c) the execution, 
delivery and perfonnance oftfiis Agreement and any other documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any ofthe terms and conditions in ils goveming documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable to it; 
(d) tfiere are no bankruptcy proceedings pending or being contemplated by it or. to its 
knowledge, tfireatcned against it; (e) there is not pending or, to its knowledge, tiireatened 
against it or any of its affiliates any legal proceedings that could materially adversely affect 
its ability to perfonn its obligation under tfiis Agreement or any otfier document relating to 
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tfiis Agrcanent; (0 no Evenl of Default or event ^^ch , witfi tfie giving of notice or lapse 
of lime, or both, would constitute an Event of Default with respect to it has occurred and is 
continuing and no such event or circumstance would occur as a result of its entering mto or 
perfonning ils obligations under tfiis Agreement or any other document relating lo tfiis 
Agreement or any Transaction; and (g) it is acting for its own account, has made its own 
independent decision to enter into tfiis Agreement and as lo whetfier such Agreemeni is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
recommendations of the olhcr Party in so doing, and is c ^ b l c of assessing the merits of 
and und^standing and understands and accepts, the terms, conditions and risks of this 
Agreemcitt. 

9.2 Assignment. This Agreement shall be assignable by CRS without tfie Counterparty's 
consent provided such assignment is to any otfier direct or indirect subsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating than CRS. Any other assignment by either Party oftfiis Agreement or any rights or 
obligation hereunder sball be made only with tfie written consent ofthe other Party, which 
consent sball not be unreasonably withheld. 

9.3 Notices. All notices, requests, statements or paymoits shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or otfier 
documentary fonn' provided there is some form of confirmation tfiat the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
receivod three (3) Business Days after it has been sent. Notice by facsimile or hand 

^ ^ delivCTy shall be deemed lo have been received by tho close of tfie Business Day on which 
^ ; it was transmitted or hand delivered (unless transmitted or hand delivered after close of 

normal business hours, in which case it shall be deemed to have been received at tfie close of 
tfie next Business Day). Notice by ovemight or courier shall be deemed lo have been 
received two (2) Business Days after it has been sent. A Party may change its addresses 
by providing notice ofthe same in accordance ^ t h this Section 9.3. 

ToCRS: 

James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 
Phone-513-287-2633 
Fax 513-287-1902 

To CouDterpaity: 
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9.4 General, This Agreement constitutes the raitire agreement between tfie Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared ttirough the joint efforts of tfie Parties and shall not be 
construed against one Party or the other as a result of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other tfian a pemiitted successor or assignee bound to this Agreement). No 
waiver by a Party of any defiiult by the o±er Party shall be construed as a waiver of any 
other deftiult. Any provision declared or rendered unlawfiil by any applicable court of law 
or r^ulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawfixl obligations that arise under this Agreement The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive tfie temunation or expiration of tfiis Agreement for 
ttirec (3) years. 

9.5 Confidentiality. Neitfier Party shall disclose the terms or conditions ofthis Agreement to a 
third party (other than the Party's employees, AfHIiates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such tenns 
confidential) except in order to comply with any applicable law, regulation, or in 
connection witfi any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extoit practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation. 

9.6 Counterparts. This Agreement may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and the same Agreement. 

9.7 This Agreement supersedes and replaces in its entirety die agreement between CRS and 
Counterparty dated October 28, 2004 and as well as any other settlement agreements 
between Counterparty and Cinergy Corp. or any otfier Cinergy entity related to PUCO 
Case No. 99-1658-EL-ETP. By signing tfiis Agreement, Counteiparty. CRS and Cinergy 
Corp. (on behalf of all Cinergy entities) agree to this provision. 
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The Parties have caused tfiis Agreement to be executed by tficir duly autfiorized 
representatives in multiple counterpaits as of the Effective Date. 

CINERGY RETAIL SALES, LLC COUNTERPARTY 

As to clause 9,7: 

CINERGY CORP 

B 

Date: I T > ^ - P f^ JuQ^ajT^ 

10 

2B8 



^d^yy 

Exhibit A: 
Customer Group: 

Qxiarterly Option Payment Calculation 

Tbt CRS optioiL p«ymieiit will be equivalem to the actual amount paid to Tbe Cincizmati Gas & Electric Cj 
for {he followiai 

r 

11 
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EXfflBITBi 
Customer Group: 

CRS Geaeratioa Rates for Former Rate DS Standard Service Customers 

(T' 

NetMontfilyBUl 
Compnted In iccordaiice with Ibe following charges. (Kilowatt ofdemand Is 
abbreviated aa kW and ldlowatt*hoars are abbreviated as kWb): 

Generation Charges 
(a) Deoaand Charge 

n n t 1,000 kUowatIs 
Addlttoual fcOowatH 

(b) Energy Ckarge 
BHlfoc Demand timet 300 
Additional kilowatt-hoars • 

Transmission Ciiarges 
Customer wUl pay a transmissioa charge equivalent lo the sum of all 
applicable transmisaion charges thai tbty wontd pay to CG&E as a 
standard tarilT customer. 

12 
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f Exiiibit C: 
Customer Group 

Customer Account List 
This agreemeat pertains to the following 

^ ^ r . >^ 
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r OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

OOMFtOENTIAL PROPRIETARY 
TR^DG SECRET 

This Option Agreement (the "Agreement") is entered into as ofthis 30th day of December 
2004 (the "Effective Date") b ^ n j ^ c t w e e i ^ i n e r | ^ e t j i y a l e s ^ ^ ("CRS") a Delaware 
limited liability company, ^ d 4 H ^ ^ H | ^ ^ H H H | | [ H H ^ | H ^ o u n t e r p a T t y " ) , for 
profit corporation (each individually a "Party*' or collectively the "Parties* 

RECITALS 

^"^^^^^^IWKKK/tttKKKKKK^^ ^ member of the Ohio Hospitals 
Association andTs located witfiin the retail delivery scn/icc territory of The Cincinnati Gas 
& Electric Company ("CG&E"). 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES") and has the authority to engage in tfie sale of 
electrical power al retail; 

WHERE.AS, CRS and Counterpany desire to establish terms and condition for this option. 

NOW, THEREFORE, for and in consideration ofthe mutual covenants contained herein, 
the Parties agree as follows: 

r 
& 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defined in this Agreement shall apply 
hereunder. 

"Affiliate" means, with respect to any person, any other person (other than an individual) that, 
directly or indirectly, tfirough one or more intennediaries, controls, or is controlled by, or is under 
common control with, such person. For this purpose, "control" means the direct or indirect 
ownership often (10) percent or more. 

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by tfie Parties in writing. 

"Counterparty's Maximum Demand" means Counterparty's combined maximum demand for all 

Cinergy Corporate Records 
D4016272 
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"Capacitv" has the meaning set forth in any Tr&nsmission Provider's tariff or MISO's 
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a 
successor to MISO. 

"Contract Price" means the price in SUS as set forth in Exhibit B to be paid by Coumerparty to 
CRS for the purchase ofthe Energy under this Agreement. 

"Defaulting Pany" shall have the meaning specified in Section 6.1, 

"Energy" means electric energy of die character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Evem of Default" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto. 

"Firm" means, with respect to a Transaction, that the only excuse for tfie failure lo deliver Energy 
by CRS or the failure to receive Energy by the Counterparty is Force Majeure or ttie other Party's 
failure to perform. 

"Full Requirements Energy" means, except as provided herein, that Counterparty shall purchase 
^"^ all of its retail Energy requiremenls for its facility from CRS and that Counterparty shall not resell 

any ofthe Energy provided hereunder to any third party. 

"Interest Rate" means, for any date the lesser of (a) two (2) percent over the per annum rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published from lime lo lime in 
tfie Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate. 

"MW" means megawatt. 

"Term" shall have die meaning specified in Article 4.1. 

"Transmission Providers" means the entity or entities transmitting or transporting the Energy 
on behalf of CRS or Counterparty to the Delivery Point. 

ARTICLE II 
OPTION 

2.1 Counlerparty cuiienlly receives its electric service from The Cincinnati Gas & Electric 
Company ("CG&E") pursuant to tfie applicable tariffs rates or wHT^vide notice that it 
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will take electric service from CG&E in accordance witfi applicable CG&E tariff 
requirements. Counterparty hereby grants lo CRS the exclusive option, upon thirty (30) 
days notice, to serve all of Counterparty's accounts and load set forth in Exhibit C 
including any increases in accordance with Scciion 3.1, as of December 31, 2004 
COplion"). 

2.2 CRS shall have the right to exercise tfiis Option at any time during the Term of this 
Agreement. 

2.3 tn exchange for Counterparty granting CRS this option, CRS agrees co pay Counterparty 
each calendar year quarter of the Tenn, until exercise of the Option, the amount set forth 
on Exhibii A ("Option Payment"). 

2.5 If CRS exercises its Option, die Parties shall enter into a power sale agreement, including 
die terms set forth in Article III. 

ARTICLE IH 
CRES POWER CONTRACT TERMS 

3.1 In the evenl CRS exercises its option, the power sale agreement between CRS and 
Counterparty shall include the following terms: 

a. Energy Ouantitv and Type. CRS shall provideCounteroat^vitfi Firm, Full 
Requirements Energy and Capacity up t(MHH||P| | | | | | [^Counterparty 's 
Maximum Demand for all of its accountS^Hanua^lTSoOS ("Quantity"). 
If during tf^ren^nhi^jg'ccmcnl. Counterparty has additional load or 
accounts ̂ t t K / / I H / / / K ^ ' ^ such new load or account is not included 
within tfi^em^f tfiis Agreernent and CRS shall have no obligation to provide 
Energy and Capacity to Counterparty above tfie Quantity set forth herein. 

b. Transmission Service and Charges. Transmission service will be provided in 
accordaiKe witfi the open access transmission tariff of the Midwest 
Independent Transmission System Operator. Inc. Charges will be assessed 
consistent with the otherwise applicable CG&E retail tariif rates and riders as 
they may be amended, from time to time, or any successor tariff. 

c. Contract Price. The Contract Price is set forth in Exhibits A and B, 

d- Change to Prices. As a retail sale, the power sale agreement is not subject to 
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tfie jurisdiction of die FERC; nor shall eitfier Party sedc to have tfie FERC 
assert jurisdiction over the Agreement. However, to the extent that eitfier the 
FERC or tfic Public Utilities Commission of Ohio asserts jurisdicdon over the 
Agreement, the Parties agree tfial tfie Contract Price specified above is just and 
reasonable and consisteni with the public interest. Neither CRS nor 
Counterparty shall seek to modify the Contract Price through the auspices of 
any regulatory body. 

Term. The term ofthe power sale agreement shall be through December 31, 
2008. 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Terni and Effeciive Date. This Agreement shall become effective upon 
execution by the Parties. This Agreement shall extend from January I, 2005 tfu-ou^ and 
including December 31, 2008, unless icrminaled earlier in accordance witfi the terms of 
this Agreement ("Tenn"). 

4.2 After Termination. The applicable provisions ofthis Agreemeni shall continue in effect 
after termination thereof to the extent necessary to provide for final billing, billing 

( 
adjustments and payments 

ARTICLE V 
BILLING 

^' 1 Payment. CRS shall submit tfie Option Payment to Counterparty within thirty (30) days 
after the end of each calendar year quarter. The payment shall be submitted to the 
following account or address: 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of n<>ffliilf An "Event of Default" shall mean, witfi respeci to a Party 
("Defaulting Party"), tfie occurrence of any of tfie following: 
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6.J.I any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleading in any respect material to this Agreement; 

6.1.2 the failure of the Defaulting Party to perform any covenant set forth in tfiis 
Agreement (except to the extent constimting a separate Event of Default,) and 
such failure is not cured within fifteen (15) Business Days after written notice 
via certified mail tfiereof to tfie Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets to, another entity and, at the time of such 
consoiidatfon, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obligations of such Party under tfiis 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to tfiis Agreement if 
such feilure is not remedied within fiflean (15) Business Days after written notice 
via certified mail of such failure is given by the other Party; or 

^ 

6.2 

6.1.5 the Defaulting Party (i) files a pctidon or othenvisc commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed witfiin ttiirty (30) days after such filing, (ii) makes an assignment or 
any general anagement for the benefit of creditors, (iii) otherwise becomes 
banknipt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, mistce, conservator or similar official appointed with respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as Ihey 
fall due. 

Remedies upon an Event of Default. Upon die occurrence (and continuation beyond the 
applicable cure period) of an Event of Default witfi respect to a Defaulting Party, Ihc Non-
Defaulting Party shall have the right to terminate tfiis Agreement and exercise all rights and 
remedies available to it in law or in equity. 

ARTICLE VII 
LIMITATIONS; DUTY TO MITIGATE 

7.1 Limitation of Remedies. LiabiHtv and Damages. THE PARTIES CONFIRM THAT THE 

r 
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EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTL\L PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY. 
THE OBLIGOR'S LL\BILITY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY. SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN. NEITHER PARTY SHALL BE LIABLE FOR AhfY 
CONSEQUENTL\L. INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
BY STATUTE. IN TORT OR CONTRACT, UNDER ANY INDEMNRY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WrrHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY. WHETHER SUCH 
NEGLIGENCE IS SOLE. JOINT OR CONCURRENT. OR ACTIVE OR PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 

..^ ADEQUATE REMEDY IS ENCOT^ENIENT AND TtlE LIQUIDATED DAMAGES 

L j CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

7-2 Duly to Mitigate Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efTorts to minimize any damages it may incur as 
a resuh of the other Party's performance or non-performance ofthis Agreement. 

ARTICLE VIII 
GOVERNING LAW - DISPUTE RESOLUTION 

81 flsveniina Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

^•^ Dispute R,esolutiQn. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or tfie breach tfiereof shall be resolved fully and finally by binding arbitration 
under the Commercial Rules, but not the administration, of the American Arbitration 
Association, except to tfic extent (hat the Commercial Rules conflict with this provision, in 

<S'6i379 
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which evenl. this Agreement shall control. This arbitration provision shall not limit the 
right of either Party prior to or during any such dispute to seek, use. and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes 
maintaining the status quo until such lime as tfie arbitration award is rendered of the 
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati. Ohio and 
the laws of Ohio shall goveni tfic construction and interpretation ofthis Agreement, except 
to provisions related to conflict of laws. Within ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole ari>icrator, o r if a sole arbitrator 
cannot be agreed upon, a panel of three aibitrators shall be named. One arbitrator shall be 
selected by CRS and one shali be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If 
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any court of competent 
jurisdiction for appointment of ihe tfiird aititrator. There shall be no discovery during the 
arbitration other than the exchange of information that is provided to the arbitrator(s) by 
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of tfie arbitrator(s) shall be rendered 
within sixty (60) Business Days after the date ofthe selection of tfie arbitralor(s) or wiihin 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs ofthe third arbitrator (or single arbitrator) shall be bome equally by the 
Parties. The decision of the arbitrator(s) shall be final and binding and may nol be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
the arbitrator(5) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in 
accordance with its terms and conditions without being reqiiired to follow die procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On the Effective Dale and on the date of entering into this 
Agreement, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating to this Agreement; (c) the execution, 
delivery and perfonnance of tfiis Agreement and any other documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any ofthe terms and conditions in ils goveming documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable to it; 
(d) there are no bankruptcy proceedings pending or being contemplated, by it or. to its 
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knowledge, tfireatened against it; (e) there is not pending or, to its knowledge, threatened 
/ ' : against it or any of its affiliates any legal proceedings that could materially adversely affect 

its ability to p^orm its obligation under this Agreement or any otfier document relating to 
this Agreemeni; (f) no Event of Default or event which, with the giving of notice or lapse 
of time, or both, would constitute an Event of Default witfi respect to it has occurred and is 
continuing and no such event or circumstance would occur as a result o f its entering into or 
performing its obligations under this Agreement or any other document relating lo this 
Agreement or any Transaction; and (g) it is acting for its own account, has made its OWTI 

independent decision to enter into tfiis Agreement and as to whether such Agreement is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
recommendatfons ofthe other Party in so doing, and is capable of assessing the merits of 
and understanding and understands and accepts, the terms, conditk)n5 and risks of this 
Agreement. 

9.2 Assignmqu. This Agreement shail be assignable by CRS without the Counterparty's 
consent provided such assignment is to any other direct or indirect ^bsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating than CRS. Any other assignment by either Party oftfiis Agreemeni or any rights or 
obligation hereunder shall be made only with tfie written consem ofthe other Party, which 
consent shall not be unreasonably withheld. 

9.3 NQtices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or other 
documentary fonm' provided there is some form of confirmation that the receiving party 

^ ^ actually received the notice. Notice by regular mail shall be deemed to have been 
._ received three (3) Business Days after it has been sent. Notice by facsimile or hand 

delivery shall be deemed to have been r&ceived by the close ofthe Business Day on which 
it was transmitted or hand delivered (unless fransmitted or hand delivered after close of 
normal business hours, in which case it shall be deemed to have been received at tfie close of 
the next Business Day). Notice by ovemight or courier shall be deemed to have been 
received two (2) Business Days after it has been sent. A Party may change its addresses 
by provkling notice ofthe same in accordance witfi ttiis Section 9.3. 

To CRS: 

James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

Phone-513-287-2633 
Fax_ 513-287-1902 

To Counterparty: 
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9.4 General. This Agreement constimtes the entire agreement between the Parties relating to 
tfie subject matter contemplated by this Agreement. This Agreemeni shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or tfic other as a result of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by botfi Parties. This Agreement shall nor impart any rights enforceable by any 
third party (olher than a permitted successor or assignee bound to this Agreement), No 
waiver by a Party ofany default by the otfier Party shall be constmed as a waiver ofany 
other default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive tfie termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions ofthis Agreement to a 
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or 
advisors who have a need ro know such information and have agreed to keep such terms 
confidential) except in order to comply with any applicable law, regulation, or in 
coimection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity lo enforce, or seek relief in connection witfi, this confidentiality obligation. 

9.6 Counterparts. This Agreemeni may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and die same Agreement. 

9.7 This Agreement supersedes and replaces in its entirety the agreement between CRS and 
Counterparty dated October 28. 2004 and as well as any other settiement agreements 
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO 
Case No. 99'1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy 
Corp. (on behalf of all Cinergy entities) agree to this provision. 

r 
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The Parties have caused this Agreement to be executed by their (July authorized 
representatives in multiple counteiparts as of the EfTective Date. 

o 

CINERGY RETAIL SALES, LLC 

By: 

Title 

Date: 

COUNTERPARTY 

itie: Ufiff-in^tjiArjI (^i^^JiA^ UMJX^ 

As to clause 9.7: 

CINERGY CORP. 

B̂  

Tide: ( / f / r ^ / ^ S o <ihc^$^P<^ 

Date:^^-J^U^, J-S^ , -^ero <"^^ 

10 
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Customer Group! 
Quarterly Option Payment Calculation 

The CRS option payment will be equivalent lo the actual amount paid to 
for the foIIowwilsilinA charges under rts 

iflcinnati Gas & Electric Compan] 

11 
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Customer Group: 
CRS Generation and Transmission Rii 
Service Customers 

ormer Rate DM Standard 

Net Monthly Bill 
CoRiputed in accordance with the foHoivIng charges, (Kilowatt of demand Is 
abbreviated as kW aod kilowatt-bours are abbreviated as kWb): 

Generation Charges 
(a) Summer 

First 2,800 kilowatt-liours 
Next 3,200 kilowatt-hours 
Additional kitowatt-hours 

(b) Winter 
First 2300 kitowatt-hours 
Next 3t2<K) kilowatt-hours 
Additional kiluwatt-hours 

r 

Customer will pay montlily an amoujit equivalent lo i 

Transmission Charges 
Customer will pay a transmission charge equivalent (o the sum of all 
applicable transnu'ssion charges that Ihey would pay to CG&£ as a 
standard tarifT customer. 

12 
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Customer Groups 
CRS Generation Rates for Former ard Service Customers 

Net Monthly Bill 
Computed In accordance with the following charges. (Kilowatt of demand is 
abbreviated as kW and kilowatt-bours are abbreviated as kVVh); 

Generation Charges 
(a) Demand Charge . ^ ^ ^ ^ « ^ . « . _ , . , . 

First 1,000 kilowatts 
Additional kilowatts 

(b) Energy Charge 
Billing Demand ttaus 300 
Additional kJlo watt-hours 

'% k̂\ 

r Transmission Charges 
Customer will pay a transmission charge equlvateni to the sum of all 
applicable transmission charges that they would pay to CG&E as a 
standard tariffcustomer. 

inerev ;:flr(T"i:fi"'f*i*'iTi"ii 

13 
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Customer Group; 

This agreeraeot pertains 10 ihe following 

• 

i. . 

14 

305 



t) 

% 

U0628 ^ J.373 

OPTION AGREEMENT 
CONFIDENTIAL PROPRIETARV 

BY AND BETWEEN TRADE SECRET 

CINERGY RETAIL SALES* LLC 

AND 

This Option Agreement (the "AgreementT is entered into as ofthis ^ / P day of f^E/^fM^ff/^ 
2004 (fee "Effective Date") b ^ m y j e t w e e i ^ i n c r g j Retail Sales, LLC rCRS") a Delaware 
limited liability company, a n ( f l H H H H H H | K o u n t e i p a i t y ' ' } , a corporation (each 
individually a "Party" or collectively tke ^ i » y J ^ ^ J l " ^ 

REOTALS 

W H E R E A S J f l l l H H J I I I ^ H I m e m ^ of the Ohio Hospitals Association and is 
located within the retail delivery service territory of The Cincinnati Gas & Electric 
Company ("CO&E"). 

WHEREAS, CRS has been certified by the JPublic Utilities Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES") and has the authority to engage in the sale of 
electrical power at retail; 

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option. 

NOW, THEREFORE, for and in consideration ofthe mutual covenants contained herein, 
the Parties agree as follows: 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defined in this Agreement shall apply 
hereunder. 

"Affiliate" means, with respect to any person, any other person (other than an individual) that, 
directly or indirectly, through one or more intemnediaries, controls, or is controlled by, or is imder 
common control with, such person. For this purpose, '̂ control*' means the direct or indirect 
ownership often (10) percent or more. 

"Business Dav" means a day on which Federal Reserve member banks in Ohio arc open for 
business; and a Business £)ay shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
time, uniess othenvise agreed to by the Parties in writing. 

'Counterparty's Maximum Demand" means Counterparty's combined maximum demand for all 

'̂ *r»rgy Corporate Records 

i i r f i l i l i i i 
Oocunent Code .*i_ . . i l l /O 
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"̂ Capacity" has the meaning set forth in any Transmissi<m Provider's tariff or MISO's 
transmission tarifi) as amended from time to time, or as defined in any transmission tariff of a 
success(^ to MISO. 

"Contract Price" means the price in SUS as set forth in Exhibit B to be paid by C:ounterpaity to 
CRS for the purchase ofthe Energy under this Agreement 

'̂Defaulting Party" shall have the meaning specified In Section 6.1. 

"Energy" means electric energy of the character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Eygnt of Defaidt" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Conunission or any successor agency thereto. 

"Firm" means, with respect to a Transaction, that the only excuse for dw failure to deliver Energy 
by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party's 
failure to perform. 

f^^) "Full Requirement Pnerpry" means, except as provided herein, that Counterparty shall purchase 
all of its retail Energy requirements for its facility from CRS and that Counterparty shall not resell 
any ofthe Energy provided hereunder to any third party. 

"Interest Rate" means, for any date die lesser of (a) two (2) percent over the per amtum rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published from time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate. 

"ME" means megawatt. 

"Icrm" shall have the meaning specified in Article 4,1, 

"Transmission Provirii>rf means the entity or entities transmitting or transporting the Energy 
on behalf of CRS or Counterparty to the Delivery Point 

ARTICLE H 
OPTION 

2.1 Counterparty cunently receives its electric service from The Cincinnati Gas & Electric 
Company (**CG&E") pursuant to the applicable tarifif rates or will provide notice that it 
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will take electric service from CG&B in accordance with applicable CG&E tariff 
requirements. Counterparty hereby grants to CRS the exclusive option, upon thirty (30) 
days notice, to serve all of Counterparty's accounts and load set forth in Exhibit C, 
including any increases in accordance with Section 3.1, as of December 31, 2004 
("Option'^. 

CRS shall have the right to exercise this Option at any time during the Term of this 
Agreement. 

In exchange for Counterparty granting CRS this option, CRS agrees to pay Counterparty 
each calendar year quarter ofthe Term, until exercise ofthe Option, the amount set forth 
on Exhibit A ("Option Payraenl'*)-

If CRS exercises its Option, the Parties shall enter into a power sale agreement, including 
the terms set foith in Article III. 

^ ' 

r 

ARTICLE i n 
CRES POWER CONTRACT TERMS 

3.1 In the event CRS exercises its option, the power sale agreement between CRS and 
Counlerparty sball include the following terms: 

a. Energy Quantity and Type. CRS shall provid^omjtggrtvwith Firm, Full 
Requirements Energy and Capacity up t o H H H j j J P J ^ ^ 
Maximum Demand for all of its accounts as of January I, 2005 C*Quanthy")' 
If during die Tenn of this Agreement, Counterparty has additional load or 
a c c o u n t s f l | | | | | | M H H H | | | H such new load or account is not included 
within thetenDsoniu^^eement and CRS ^ U have no obligation to provide 
Energy and Capacity to Counterparty above the (Quantity set fcHlh herein. 

b. Transmission Service and ChanRCS. Transmission service will be provided in 
accordance with the open access transmission tariff of the Midwest 
Independent Transmission System Operator, Inc. Charges will be assessed 
consistent with the otherwise applicd3le CG&E retail tariff rates and riders as 
they may be amended, from time to time, or axty successor tariff. 

c. Contract Price. The Contract Price is set forth in Exhlbhs A and B. 

d* Change to Prices. As a retail sale, Ihe power sale agreement is not subject to 
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the jurisdiction of the FERC; nor shall eidier Party seek to have the FERC 
assert jurisdiction over the Agreement. However, to the extent that either the 
FERC or the Public Utilities Conunission of Ohio asseils j urisdiction over the 
Agreement, the Parties agree that the Contract Price specified above is just and 
reasonable and consistent with the public interesL Neither CRS nor 
Counterparty shall seek to modify the Contract Price through the auspices of 
any regulatory body. 

-̂ Term. The term of the power sale agreement shall be ^ough December 21, 
2008. 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Term and Effective Date. This Agreement shall become effective upon 
executi(m by the Parties. This Agreement shall extend from January 1, 2005 through and 
including December 31, 20(^, unless terminated earlier in accordsmce with the terms of 
this Agreement ("Term*'). 

4.2 After Termination, The applicable provisions ofthis Agreement shall continue in effect 
after termination diereof to the extent necessary to provide for final billing, billing 
aHttl.Ctmp.nl-a anH n o v m o n t e G aircr leirainaiion uiereot i 
adjustments and payments. 

ARTICLE V 
BILLING 

5.1 PaYTpent. CRS shall submit the Option Payment to Counterparty within thirty (30) days 
after the end of each calendar year quarter. The payment shall be submitted to the 
following account or address: 

[insert account information] 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of nefatilt An "Event of Default** shall mean, with respect to a Party 
("Defaulting Party"), the occurence ofany of die following: 

6.1.1 any representation or warranty made by the De&ulting Party herein shall at any 
time prove to be &lse or misleading in any respect material to this Agreement; 
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6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this 
Agreement (except to die extent constituting a separate Event of Default,) and 
such failure is not cured within fifleen (15) Business Days after written notice 
via certified mail thereof to UK Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets to, anodier entity and, at the time of such 
consolidation, amalgamadon, merger or transfer, the resulting, surviving or 
transferee endty ^ l s to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due, any payment requiied pursuant to this Agreement if 
such failure is not remedied within fifteen (15) Business Days after written nodce 
via certified mail of such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petiuon filed or commenced s^ainst it and such pedtion is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignmem or 
any general airangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed widi respect to it or any 
substantial portion of its property or as^ts, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon tbe occurrence (and continuation beyond the 
applicable cure period) of an Event of Default with respect to a Defaulting Party, the Non-
Defaulting Party shall have die right to terminate this Agreement and exercise all rights and 
remedies available to it in law or in equity. 

6.3 Other Termination Events. 

ARTICLE VII 
LIMITATIONS; DUTV TO MITIGATE 

7.1 Limitation of Remedies. Liability and Damages. THE PARTIES CONFIRM THAT THE 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 
( MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 

THE OBUGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN. THE OBUGOR'S LIABILITY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY 
CONSEQUENTIAL, INCIDENTAL. PUNITIVE. EXEMPLARY OR INDIRECT 
DAMAGES. LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
BY STATUTE, IN TORT OR CO>rrRACT. UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE. FF IS THE INTENT OF THE PARTIES THAT THE LIMFTATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGUGENCE OF ANY PARTY, WHETHER SUCH 
NEGLIGENCE IS SOLE. JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

( j 7.2 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
V u ^ ^ 

that It will use commercially reasonable .efforts to minimize any damages it may incur as 
a result of the other Party's performance or non-performance ofthis Agreement. 

ARTICLE Vni 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Goveming Uw and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

8.2 Dispute Resolutioa Any claim, controversy or dilute arising out of or relating to this 
Agreement, or the breach diereof, shall be resolved fblly and finally by binding arbitration 
under the Commercial Rules, but not the administration, of the American Arbitratton 
Association, except to the extent diat the Conunercial Rules confiict with this provision, in 
which event, this Agreemem shall control. This arbitration provision shall not limit the 
right of either Party prior to or during any such dispute to seek, use. and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes 
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maintaining tbe status quo until such time as the arbitration award is rendered of the 
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govern the construction and interpretation ofthis Agreement, except 
to provisions related to confiict of laws. Within ten (10) Business Days of service of a 
Demand fix Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shal] be selected by die two arbitrators so appointed by the parties. If 
the arbitrators appointed by the parties cannot agree upon the diird arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any court of competent 
jurisdiction for appointment ofthe third arbitrator. There shall be no discovery during the 
arbitration other than the exchange of information that is provided to the arbitrator(5) by 
the Parties. Tlie arbitrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have die authority to award punitive damages or 
other noncompensatory damages. The decision of the arbitrator(s) shall be rerKlered 
within sbcty (60) Business Days after the date of the selection ofthe arbitrator(5) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible for Ihe 
fees, expenses and costs incuired by die arbitrator appointed by each Party, and the fees, 
expenses and costs ofthe third arbitrator (or ^ngle arbitrator) shall be bome equally by the 
Parties. The decision of the arbitrator(5) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
the arbitrator(s) and to obtain a judgment thereon. 

Notwidistanding the foregoing, the Parties may cancel or terminate this Agreement in 
accordance with its terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On the EfTective Date and on the date of entering into this 
Agreement, each Party represents and warrants fo the other Party that: (a) it is duly 
organized, validly existing and in good standing under die laws of the jurisdiction of its 
formation and is qualified to conduct its tnisiness in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating to this Agreement; (c) the execution, 
delivery and perfonnance of tiiis Agreemeni and any other documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any of the terms aiKi conditions in its governing documents, any contracts to 
\^ich it is a party or any law, rule, regulation, order or similar provision applicable to it; 
(d) diere are no bankruptcy proceedings pending or being comemplated by it or, to its 
knowledge, dueatened against it; (e) there is not pending or, to its knowledge, threatened 
against it or any of its affiliates any legal proceedinp that could materially adversely affisct 
its ability to perform its obligation imder this Agreement or any other document relating to 
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this Agreement; (f) no Event of De&idt or event v^ich, with the giving of notice or lapse ^ ^ 
of time, or both, would constitute an Event of Default with respect to h has occurred and is ^ ^ 
continuing and no such evem or circumstance would occur as a result of its entering into or 
performing its obligations under this Agreement or any other document relating to this 
Agreement or any Transaction; and (g) it is acting for its own account, has made its own 
independent decision to emer into this Agreement and as to whether such Agreement is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
recommendations of die other Party in so doing, and is capable of assessing the merits of 
and understanding and understands and accepts, the terms, conditions and risks of this 
Agreement. 

9.2 Assignment This Agreement shall be assignable by CRS without the Counterparty's 
consent provided such assignment is to any odier direct or indirect subsidiary of Cinergy 
Corp provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating than CRS. Any other assignment by either Party of diis Agreement or any rights or 
obligation hereunder shall be made only with the written consent ofthe other Party, which 
consent shall not be uiveasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, fitcslmile or other 
documentary form' provided tiiere is some fbrm of confirmation that the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
received three (3) Business Days after it has been sent Notice by facsimile or hand 
delivery shall be deemed to have been received by the close of die Business Day on which 
it was transmitted or hand delivered (unless transmitted or hand delivered after close of 
normal business hours, in which case it shall be deemed to have been received at the close of 
the next Business Day). Notice by overnight or courier shall be deemed to have been 
received two Q.) Business Days after it has been sent. A Party may change its addresses 
by providing notice ofthe same in accordance with this Section 9.3. 

ToCRS: 

James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

Phone-• 513-287-2633 
Fax 513-287-1902 

To Counlerparty: 

• 
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9.4 General. This Agreement constitmes the entire agreemem between the Parties relating to 
die subject matter contemplated by this Agreement This Agreemem shall be considered 
for all purposes as prepared through the joint efforts of die Parties and shall not be 
construed against one Party or die other as a result of the preparation, substitution, 
sulmiission or other evem of negotiation, drafting or execmion hereof. No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by bodi Parties. This Agreement shall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the odier Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed uidawful because of a statutory change will not otherwise 
affect die remaining lawful obligations that arise under this Agreement The headings 
used herein are for convenience and refereiKe purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disck>se the terms or conditions of tiiis Agreement to a 
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order to comply with any applicable law, regulation, or in 
connection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to tiie extent praaicable. use reasonable efforts to prevent or 
limit the disclosure. The Parties shali be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, tius confidentiality obligation. 

9.6 Coijnterparts, This Agreemem may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and die same Agreement 

9.7 This Agreement supersedes and replaces in its entirety the agreement between CRS and 
Counterparty dated October 28, 2004 and as well as any otiier settlement agreements 
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO 
Case No. 99-1658-BL-ETP. By sigmng tiiis Agreemem, Counterparty, CRS and Cinergy 
Corp. (on behalf of all Cinergy emities) agree to this provisioa 
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Tbe Parties have caused this Agreement to be executed by tiieir duly authorized 
representatives in multiple counterparts as of die Effective Date. 

S o St ays> 

CINERGY RETAIL SALES, LLC 

By: _ 2 i 

Title: CkM/ktOiLsS^pt^^ 

Date: / f W ^ - ? 

COUNTERPARTY 

Date: < ^ ' 'Z-^-Cx^ 

As to clause 9.7 

CINERGY CORP 

B' 

Title 

Date: 

itlc: l l y ^ ^ ^ J L (^^^%»^ 

J^«^^. J-C, ^ ^ 

to 
315 
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r Exhibit A: 
Customer Grou] 
Quarterly Option Payment Calculation 

The CRS option payment will be equivalent to the actual amount paid to The Cincinnati GagjLElSSgJcCom; 
for the following billine cl 

^ 

^9ii!m*i 
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EXHIBITB: 
Customer Group: 

CRS Generation and Transmisston Rates for former Rate 
Service Customers 

Standard 

Net Monthly Bill 
Computed in accordance with the following charges. (Kilowatt of demand is 
abbreviaied as kW and kilowatt-hours arc abbreviated as kWh): 

Generation Charaes 
(a) Demand Charge 

Ftrst 1,000 kilowatU 
Additionat kSowatU 

(b) Energy Charge 
BiiHng Demand thnes300 
Additional kBowatt-hours 

TransmiMlon Charges 
Customer witt pay a transmission charge equivalent to the sum of all 
applicable transmission charges that thiy wonld pay to CG&E as a 
standard tariff customer. 

i l- 317 
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Exhibit C: 
Customeî  

Customer Accoun 
ment pertains to the foQowi 

ist 

14 
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CC^^IDEJTOAL 

DERS [Super Agr 
DERS 
DERS 

Duke ErvB]gy C^w 
AGREEMENTS 

;CaM No. 03^3-a.-:ATA (Remand) 

Documeni 
OERS 
DERS 
DERS 

: Super fi^ 
I'Si^&rfi^r 
lopltoriAgr 

^4. S(2a/04|%8emeril 

[SuparM 
5^J/04|A;;^ment 

DERS 
DERS 
OERS 

Opiion Agr | laao/MjOptionABreai 

DERS 
DERS 
DEi^" 

,; Super ^ f . 
rS^wAgf 
TopildnAgr 

"^STT^i j /^Mmert 
Vi/22/04*j^Aj^jTii^ 

t/lftOS [Opiion " 

OERS 
OERS 

jSupaiAflf 
jSupwAjf^ 
'pip îoo Apr 

Agreemeni 

DERS 
OERS 
M R S 

[Super >|^ 
lOpitonAor 

SM9/04J Agreement 
ll'22(q4|AflrwTO^^^ 

2/2/65T6pi}on Agreemert 

OERS 
OERS 
DERS 
DERS 
DERS 

jSuperAgf 
iSuperAgr 
[option Apr 

J/lfflS ibption Aoreemeni 

"i/i2/WibpridnAoreefni9nl 
Super Agr 
Super AGT 
joskin Agr 
[Super Agr 
{Super Agr 

D|RS 
OERS 
DERS 
OERS 
DERS 

ISOJW..^.. 
lOjjrtipnAgr 

CONFIDENTIAt - SUBJECT TO PROTECTIVE AGREEMENT (OCC DOCUMENT DERIVED FROM DERS DOCUMENTS) 
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Payment Reference 
(AP Use Only) ':^^ 

Cinergy Corp. Mail to: Accounts Payable (EM860) 

REQUEST FOR ACHAVIRE TRANSFER PAYMENT 

Paying Company (Circle One) 
CGd^E PSI Energy 
ULH&P Cinergy Corp. 

Vendor Name 

Street Address 

City. 

Vendor Tax LD. Number 

PAYMENT DISTRIBUTION 

Date 

, 

i 
AL 

Preparcr_Jim Ziolkowski 

Telephone No 

Approved by 

Bank Name 

Account Number 

Account Name if Different than Vendor Name, 

Due Dalc_Aug 12,2006 

Approver Passport ID# 

ABA Number 

M9300-9R 08/05 
387 
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Obio Consumers^ Counsel 
Fifth S€t Interrogatories 
Duke Energy Ohio, Inc. 

Case No. 03-93-EL.ATA 
Following Remand 

Date Received: February 9,2007 
Response Due: February 209,2007 

OCC-INT-0S-RI103 

REQUEST: 

Regarding the December 20, 2004 Option Agreement by "Cinergy Retail Sales, LLC. 
CCRS*)" with "•GeneralMotors Inc, ('GWtyit(Bate stamped "SO** in documents provided 
at the deposition of Charles Whitlock) and the December 20,2004 Option Agreement by 
CRS with "Marathon Ashland Petrofeun^ LLC. (*MAP')" (Bate stamped "32"): 

a. Who were the persons responsible for the decision to have CRS and 
Cinergy enter in(o each agreement (i.e.. identify each person)? 

b. When was the decision made to have CRS and Cinergy enter into each 
agreement? 

c. For each person identified in response to part (a) above, at the time each 
agreement was executed, what was each person's company of employment 
(i.e., identify the company) Job title J o b duties, and responsibility related 
to each agreement? 

d. Why were Option Agreements entered into, rather than continue the 
November 8,2004 agreement? 

RESPONSE: 

Objection. This question is not calculated to lead to the discovery of relevant evidence. 
Charles Whitlock was a deponent for DERS, not DE-Ohio. Without vtraiving its 
objection DE-Ohio makes the following repicsentations: 

a-c. DE-Ohio was not a party to the DERS decision making process. 

d. DE-Ohio is not privy (o the reasoning of DERS or the counterparties on this subject. 
Based on its attendance of the depositions of Charles Whitlock and Tim Duff, and its 
receipt of the contracts through the discovery process, DE-Ohio states, on information 
and belief, that the Commission made material amendments to the alternate proposal 
effectively rejecting it and tenninating the November contracts referred to above. Upon 

CONFIDENTML 
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f termination DERS had an obligation to enter into discussions to see if the parties could 
negotiate contracts permitting the parties to be in substantially the same economic 
position as they were in the November contracts. Although neither party was under an 
obligation to enter any further contract the parties agreed on the terms and conditions of 
the option contracts. 

WITNESS RESPONSIBLE: N/A 

CONFIOENTML 
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Sent: Monday, July 24, 2006 1:12 PM ' J O G G : ^ 
To: Burns, Jennifer; Oirr, Michael 
Subject: FW: CRES Payments 

CONFIDENTIAL PROPRIETARY 

FYI. This is the CRES 101 that I got from Rates. ^ SECRET 

From: Ziolkowski, Jim 
Sent: Monday, May 15, 2006 10:19 AM 
To: Gomez, Jon; Wathen, Don 
Cc Storck, Don 
Subject: RE: CRES Payments 

Jon, 

These are all native-load, retail customers located in the OE Ohio (CG&E) servk:e tenitory. As described below, the 
original plan was to have them become "shoppers" in accordance with Ohio Electric Customer Chotee, and they would 
receive their generation service from the newly-formed Cinergy CRES. At the last minute, Cinergy deemed the contracts 
to be too risky, and negotiated the payments instead. 

Rate Services 
513 287-3337 

^ rom: Gomez, Jon 
Sent: Monday, May 15, 2006 10:11 AM 
To: Ztolkowski, Jim; Wathen, Don 
Cc: Stofck, Don ^ 
Subject: RE: CRES Payments 

Thank you very much for the background. I do have one follow up question. We went through the budget wiUi Chuck 
Whitlock last week and he has asked to start seeing the CRES payments as part of his native toad budget since it is 
related to the RSP. tt sounds like from your history explanation it is related to full requirements customers whtoh we call 
non-native. VWiy would the non-native customers intervene on rates that would not affect them or are you consWering 
those customers as part of the retaH load? Thanks again. Jon 

From: Ztolkowski, Jim 
Sent: Thursday, May 11, 2006 4:03 PM 
To: Wathen, Don; Gomez, Jon 
CC: Storck, Don 
Subject- RE: CRES Payments 

Jon, 

Here is the history behind the so-called "CRES" payments: 

During late 2003, the Public Utilities Commission of Ohio asked all of the electric investor-owned utilities in the State of 
Ohio to prepare and submit Rate Stabilization Plans. At that time, we were still in our Market Development Period 
following the implementation of electric Customer Choice in January 2001. During the Market Development Period. 

ss 
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electric rates were frozen, and the onginal plan was for all of the utilities to offer mari<et-based rates foliowing the end of 
the Market Development period. The Market Development period was scheduled to end no later than 12/31/05. 

.- > 2003. the PUCO and other groups became concerned that the competitive electnc retail mari<et in Ohio was not 
\ ifftdently robust to prevent wild price swings under pure competitton and market pricing. The problems in California and 
' me subsequent Enron meltdown also colored their feelings. As a result, they asked the utilities to offer Rate Stabilization 

Plans in lieu of pure market pricing. 

CG&E (Duke Energy Ohio) filed its RSP (known as the Electric Reliability and Rate Stabilization Plan. ERRSP) during the 
first half of 2004. A number of large customers, some represented by industry groups, inten/ened in the filing. CG&E's 
and the PUCO's goal was to ol>tain rapid approval of the RSP such that the new rates couJd go into effect on 1/1/2005. 
The Interveners represented a roadblock, however. To eliminate this roadblock and prevent a fonnal hearing, CG&E 
negotiated special conditions with the interveners and ultimately reached agreements with them. 

The original settlement agreement with the inten/eners called for Cinergy to form a "CRES" (Certified Retail Electric 
Supplier - the State of Ohio must certify all retail eiectric providers in terms of creditworthiness, etc.). The Cinergy CRES 
was to provide generation service fbr the interveners at pre-specified, contractual rates. At the last minute (i.e., December 
2004), Cinergy's top management decided that the CRES settlement was too risky, and Cinergy essentially decided to not 
follow through with the contract To prevent lawsuits for breach of contract, Cinergy entered into negotiations with each of 
the parties and agreed to make monthly or quarterly payments in lieu of offering generation service from the CRES. 

So as you can see, the "CRES" customers are actually full-requirement customers of Duke Ertergy Ohio, but they receive 
payments from the Company instead of receiving generation sen/ice from the Cinergy CRES (the Cinergy CRES does not 
have any retail customers, but has at least $22 million of expenses). 

The payments for each group of the "CRES" customers differ from each other. Generally speaking, the contracts with 
each group specify that the customers belonging to that group will receive refunds of various RSP riders (e.g.. Rider AAC, 
Rider FPP, Rider IMF. Rider SRT. etc.). Each month or quarter, I prepare statements that show the amount of money that 
is lo be refunded to each customer, and the paynients are made from the CBU's (non-regulated generation) budget 

(•" jiese payments wiH last through Oecember 2008 at which point the ERf<SP wHI terminale. 

^ ^ ^ ^ include some 

about $22 million per year.̂  

Hope this helps. 

^ ^ , , 0 ^ CONFIDENTIAL PROPRIETARY 

Rate Services TRADE SECRET 
513 287-3337 

From: Wathen, Don 
Sent: Thursday, May 11, 2006 3:08 PM 
To: Ziolkowski, Jim 
Subject: FW: CRES Payments 

Jim, 

Can you respond to Jon's question? You and Tim are the only ones I'm aware of who know this stuff. 

From: Gomez, Jon 
Sent: Thursday, May 11, 2006 3:00 PM 

56 
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To: Wathen, Don ^ ^ - T V P . j ^ 
Subject: CRES Payments 

io you have anything that tells or can you briefly describe the concept behind the CRES payments? We are budgeting 
around $22M annually for this out of our non-native segment How was that number derived, who does it go to, and does 
it last until the end of 2008? Just trying to get a little more educated on this. Thanks, Jon 

Jon Gomez 
DEA Budgeting & Forecasting 

ioQm67@cinemv.com CONFIDENTIAL PROPRIETARY 

TRADESECRET 

r 
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DUKE ENBRGY RETAIL SALES. LLC 

OFFICER CERTMCATIQN OF FINANCIAL STATEMENT 

LON C.MITCHELL. JR. 

BEH ATTACHMENT 22 
CONFHJENTIAL 

EXHIBIT C^ 

1, Lon C. Mitchell* Jr. do hereby certify that 1 am Vice President* Chief Financial 
Officer* and Treasurer of Duke Energy Retail Sales, LLC. 

I further certify that I have reviewed the aUached Financial Statements of Duke 
Energy Retail Sales, LLC, and that such Financial Statements are accurate and complete 
to the best of my knowledge, infonnation and belief. 

tnd Dated this 22"*̂  day of August, 2006. 

Lon C. iMitcheil 
Vice President, Chief Financial Officer* Treasurer 
Duke Energy Retail Sales, LLC 

CONFIDENTIAL 
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Duke Enorgy Retail Sales LLC 
Balance Sheet 

December 31.2005 

Assets 

Accounts Receivable - affiliates 

EXH»frC-3 

$ 4.245.431 

Liabilities 

Accounts Payable - afRliates 

Accmed Taxes 

Other 

Total Liabilities 

Member's Equity 

Retained (Deficit) 

Total LiabUltt«s and Member's E<|utty 

$ 11.172.800 

(710,115) 

3.023,158 

13,455.933 

(9.240.502) 

$ 4.245.431.00 

CONFIOENTIftL 
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EXHIBIT C-a 

Duke Energy Retail Sales LLC 
statement of Income 

For the year ended December 31.2005 

Revenues 

Operating Expenses 

Optton Premium Expense 

Administrative and General Expenses 

Operating (Loss) 

Interest Experae 

(Loss) Before Taxes 

income Tax Expense (Benefit) 

Net income 

13.768,812 

259,460 

(14,028,272) 

147.549 

(14.176.821) 

(4.950,863) 

(9.224,958) 

CONFIDENTIAL 
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Duke Energy Retail Sales LLC 
Budgeted Statement of Income 

For the year ended Decemt»er 31,2006 

EXHienrc-s 

Revenues 

Operating Expenses 

Qptk>n Premium Expense 

Administrative and General Exper̂ ses 

Operating (Loss) 

Interest Expense 

(Los&) Before Taxes 

Income Tax Expense (Benefit) 

Net Income 

22.247,000 

28.500 

(22.275.500) 

800,000 

(23,075.800) 

(8.076.425) 

CONFIDENTIAL 
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c6NFIDE^f^AL 

Schafer, Anita 0 0 6 5 S ^ ^ ^ Q Q ^ J ^ CONFIDENTIAL PROPRIETARY 

From: Schrader, Steve 

^^,^Sent: Friday. January 28. 2005 2:23 PM 

f /To: Ficke, Greg; ''Janson. Julie - cell phone 

Subject: FW; RSP Impacts by Year.xis 

Attachments: RSP Impacts by Year.xis 

Thought I would walk Phil through this 

O 

2/15/2007 
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BEH ATTACHMENT 24 
CONFIDENTIAL 

November 30,2004 

Mr. Dan Jones 
Ceitified Supplier Business Center 
The Cincinnati Gas 8L Electric Company 
139 East Fourth Street 
Cincinnati. Ohio 45202 

Re: Notice of 
ofthe PUCOs Entry on 

Dear Mr. Jones: 

^ itent to Stay with or Switch to a CRES Pursuant to Paragraph 25 
ng in Case No. 03.093-EL-ATA, et a i 

c 
Pursuant to instructions provided by CG&E Counsel Michael Pahutski and^Qcdfidng Paragraph 23 
ofthe PUCO's Entry on Rehearing in the above-caplioned proceeding, iM 
hereby notifies CG&E that il intends to a) keep its current "Choice" accouhis wun a 
provider and b) enroll additional accounts with a CRES provider conditioned on receipt ofany . 
available enhanced shopping credit available to the first 20% of shoppers in each applicable class. 
Attached to this letter is a list ofthe accounts applicable to groups (a) and (b) above. The Group 
(b) account numbers are prioritized in the sequence thajMHHjjbuId like them placed in the 
queue. 

issued this notice in orderto place existing sales accounts in the queue to avoid RSC 
ana ACC charges beginning January 1,2005, and as a precaution to permit existing CRES 
accounts to avoid these charges for 2005 and for the period beginning Januaiy 1. 2006. To the 
extedl jJPJII^^ enrollment with a CRES already permits it to avoid these charges (see e.g. 
Ordermg Paragraph 27 ofthe PUCO Order on rehearing), CG&E may disregard this notice. 

Please send all confirmations and correspondence regardin 
address and number listed above, or via e-mail 

this matter to my attention at the 

On behalf 0 

Sincerel 

thank you for your prompt aiieniion to this correspondence. 



" ^ ' ^ COHFIOEHTIAL 

c 
Cc: M. Pahutski, Esq. - CG&E 

M. Kurtz, Esq. - Boehm, Kurtz & Lowery 

Attachment 
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c 

December 3,2004 

Mr. Dan Jones 
Certified Supplier Business Center 
The Cincinnati Gas & Electric Company 
139 East Fourth Street 
Cincinnati, Ohio 45202 

Re: Addenda to Notice o | | | P J | | B | | P | | | | ^ to Stay with or Switch to a CRES Pursuant to 
Paragraph 25 of Ihe PUC o'sEmiyw^eheari ng in Case No. 03-093-EL-ATA, ei a l 

Dear Mr. Jones: 

tn addition to the Notice issued by Letter dated November 3 0 , 2 0 0 4 | H I I I H I ^ i y j s h e s to 
notify CG&E ^ ^ f l H H p ^ l ^"' '^1' lU °^i^^ accounts with a CRE^tSvKierionemce effective 
January 1,2006 fonncenUre calendar year. 

issued this notice in order lo place these accounts in the queue to avoid RSC and ACC 
charg^ beginning January I, 2006 in accordance with the Commission's Order on Rehearing. 

Please send all confirmations and correspondence regarding this matter to my attention at the 
address and number listed above, or via e-mail 

On behalf < 

Sincerely, 

thank you for your prompt attention to this correspondence. 

Cc: M. Pahutski, Esq. - CG&E 
M. Kurtz, Esq. - Boehm, Kurtz & Lowery 
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BEFORE ^ / ? - ^ 

THE PUBLIC UTILITIES COMMISSION OF OHIO / , <9 % 

Consolidated Duke Energy Ohio, Inc. Rate 
Stabilization Plan Remand and Rider 
Adjustment Cases 

Case Nos. 03-93-EL-ATA 
03.2079-EL-AAM 
03-2080-EL-ATA 
03-2081-EL-AAM 
05-724-EL-UNC 
05-725-EL-UNC 
06-1068-EL-UNC 
06-ld69-EL-UNC 
06-1085-EL-UNC 

CONnDENTL4L 

MEMORANDUM CONTRA MOTIONS OF DUKE ENERGY, OHIO, INC, DUKE 
ENERGY RETAIL SALES, CINERGY CORP., OHIO HOSPITAL ASSOCIATION, 

AND KROGER FOR PROTECTIVE ORDERS 
AND 

MOTION FOR PREHEARING CONFERENCE 
AND 

REQUEST FOR EXPEDITED RULING 
BY 

THE OFFICE OF THE OHIO CONSUMERS? COUNSEL 

The Office ofthe Ohio Consumers* Counsel ("OCC") hereby responds to motions 

for protective orders filed b this case by parties that wish to keep certain information out of 

the public domain. In this M^norandum, OCC will explain why the information should be 

made public. 

The OCC also moves, pursuant to Ohio Adm. OAe 4901-1 -12(A) and 490] -1-26. 

for a prehearing conference in these cases. The prehearing conference is important for a 

number of reasons, and particularly to deal with matters that arise in the above-captioned 

cases due to the presence of documents that one or more parties consider confidential that 

will figure prominently in a case that involves multiple witnesses and parties. The OCC 

requests an expedited ruling, pursuant to Ohio Adm. Code 4901-1-12(0). All parties were 
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notified electronically regarding the OCC's request, but this filing is made before 

affimiative responses were obtained fix>m all parties. 

The reasons supporting the OCC*s Motion for Prehearing Conference are contained 

in the following Memorandum in Support. 

Respectfully submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

^ ^ . /. 
, Trirfl Atto Jeffrey L. Small, Trid Attorney 

Ann M. Hotz 
Larry S. Sauer 
Assistant Consumers' Counsel 

O^tce Of The Ohio Consumeis' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
Telephone: 614-466-8574 
Fax: 614-466-9475 
E-mail smalllS-Qcc.state.oh.us 

hotzfgjQCC.state.oh.us 
sauerfg)occ.state.oh .us 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

Consolidated Duke Energy Ohio, Inc. Rate 
Stabilization Plan Remand and Rider 
Adjustment Cases 

Case Nos. 03-93-EL-ATA 
03-2079-EL-AAM 
03-2080-EL-ATA 
03-208 l-EL-AAM 
05-724-EL.UNC 
05-725-EL-UNC 
06-1068-EL^UNC 
06-1069-EL-UNC 
06-1085-EL-UNC 

ARGUMENT AND 
MEMORANDUM IN SUPPORT 

L INTRODUCTION 

On February 23,2007, the Office ofthe Ohio Consumers' Counsel provided notice 

to three Duke-affiliated companies and two other parties — E>uke Energy Ohio, Inc. ("Duke 

Energy Ohio," also a reference to its predecessor^ the Cincinnati Gas and Eiectric 

Company), Duke Energy Retail Sales, LLC ("DERS"), Cinergy Coip. ("Cino-gy"), the Ohio 

Hospital Association ("OHA"), and Kroger Co. ("Kroger," collectively with the other 

movants, "Movants") ~ tliat they should either allow certain documents (that they want to 

protect against disclosure) to become available in the public domain or they should fulfill 

their responsibility under law and rule to prove to the PUCO that the documents they believe 

to be confidential are in fact deserving of such secrecy from the public. The OCC provided 

this notice pursuant to its rights to do so under paragraph nine ofthe various protective 

agreements. 
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Other documents have recently been filed in the above-captioned cases, and one 

letter in particular distracts fh)m the main issue presented in the Motions. In response to the 

OCC's aforementioned notices to the five parties that seek confidential treatment of 

documents, the Industrial Energy Users - Ohio ("lEU-Ohio") filed a letter on March 2,2007. 

OCC will respond herein lo that letter, as well. 

II. PROCEDURAL HISTORY 

On January 10,2003, Duke Energy Ohio (i.e. as the Cincinnati Gas and Electric 

Company) filed an apjplication ("January 2003 Application") containing proposals lo 

provide a competitive market option standard service offer ("CMO") and to establish an 

altemative competitive bidding process for the period after the market development 

period (i.e. post-MDP) for non-residential customers.' 

On December 9,2003, the Commission issued an entry that, among other matters, 

consolidated various pending matters regarding Duke Energy Ohio and requested that 

Duke Energy Ohio file a "rate stabilization plan"^ ("RSP") in keeping with the 

Commission's policy statements regarding the post-MDP pricing of generation service by 

other utilities in Ohio. On January 26,2004, Duke Energy Ohio filed another application 

("January 2004 Application") in the consolidated cases. The January 2004 Application 

proposed that the Commission approve either the CMO approach contained in the 

January 2003 Application, "consistent with the language and intent of R.C. Chapter 

' January 2003 Application at 1. 

^ Enny, page 5 (December 9,2004). 
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4928," or an "ERRSP" plan containing rates for generation service proposed by Duke 

Energy Ohio that included non-bypassable charges.^ 

The hearing was delayed in connection with the filing of a stipulation on May 19, 

2004 ("Stipulation") in these cases that described another plan of service ("ERRSP 

Stipulation Plan"). The parties who did not execute the Stipulation, including the OCC, 

were permitted a very short period during which they could inquire into the Stipulation 

by means of discovery. The OCC sought copies of all side-agreements between Duke 

Energy Ohio and other parties to the Post-MDP Service Case, and the Company refused 

to provide copies of such agreements. The first witness appeared at hearing on May 20, 

2004 (based on pre-filed testimony not related to the Stipulation). The OCC began the 

hearing on May 20,2004 \yith an oral Motion to Compel Discovery ofthe side-

agreements. The Motion to Compel Discovery was denied. '* 

The Commission's Order in the Post-MDP Service Case was issued on September 

29,2004. Several parties, including Duke Energy Ohio and the OCC, filed applications 

for rehearing on October 29,2004. Duke Energy Ohio asked the PUCO to either i) 

approve its original CMO proposal; ii) approve the Stipulation that Duke Energy Ohio 

proposed at the hearing (i.e. unaltered by the PUCO); or iii) approve a new rate plan 

("New Proposal") having an array of new and different charges that had not been 

investigated or been subject to a hearing. 

Duke Energy Ohio's New Proposal was built on the four conditions placed by the 

Commission on the Stipulation and introduced new charges and modified previously 

^ January 2004 Application at 8. 

^ Tr. Vol. II at 8, line 4 though 15, line 2. 

file:///yith
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proposed charges. In the First Entry on Rehearing, the PUCO adopted (in principal part) 

the New Proposal. The Commission provided for certain Duke Energy Ohio filings 

before some ofthe rate increases provided for in the New Proposal could be placed into 

effect. The above-captioned cases reflect the existence ofthese filings. 

The OCC submitted its second application for rehearing, which was denied in a 

Second Entry on Rehearing dated January 19,2005. The Commission's last action was 

an "Order on Rehearing" (Appx, 92.), dated April 13,2005, that addressed complaints by 

certain marketers regarding the willingness of Duke Energy Ohio to accept notices 

regarding contractually binding service to end users of electricity. 

The OCC filed a Notice of Appeal on May 23,2005. After argument before th6 

Supreme Court of Ohio, the Court issued an opinion on November 22,2006. The Court 

decided that the PUCO erred by failing to compel the disclosure of side agreements and 

erred by failing to properly support its decision that determined rates and rate procedures 

for the post-MDP.^ The Court remanded the case for additional consideration by the 

Commission. 

Ol] November 29,2006, the Attomey Examiner issued an Entry in the above-

captioned cases that provided for a "hearing... to obtain the record evidence required by 

the court" and ordered that a prehearing conference be held on December 14,2006.^ The 

above-caplioned cases were consolidated ("Post-MDP Remand Case"). A procedural 

Entry was issued on February 1,2007 that, among other matters, set a hearing date for 

March 19, 2007. In their responses to OCC*s discovery, the Movants marked as 

' Ohio Consumers' Comsel v. PubUc Utit. Comm. ,111 Ohio St.3d 300. 2006-Ohio-5789 at ^95 
('Consumers' Counsel 2006*̂ ). 

* November Entry at 3, %!). 
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confidential (and subject to protective agreements) most everything that is of interest with 

regard to the heretofore secret side agreements. 

Movants now seek a hearing that would essentially be closed to public scrutiny. 

To that purpose they filed five motions for protection on March 2,2007.' 

HL A PREHEARING CONFERENCE SHOULD BE HELD. 

These proceedings are complex even without the added burden presented by many 

documents over which parties sedc protection and the closure ofthe hearing room. For 

example, the hearing was bifiircated to deal first widi issues on remand fix>m the Supreme 

Court of Ohio and next with issues raised by various filings by Duke Energy Ohio regarding 

proposed riders and trackers.* However, due dates fbr all testimony were contained in a 

single schedule. The separation of witnesses between the two portions ofthe hearings is not 

entirely clear. 

Another matter that should be discussed al a prehearing conference is the order of 

witnesses.. The Attomey Examiners have issued subpoenas for three witnesses fi^m the 

Cincinnati area (upon motions by the OCC) and their appearances should be discussed to 

minimize the amount of time each witness is required to spend in Columbus at the hearing. 

Alternatively, counsel for Duke Energy Ohio and Kroger contacted the OCC to request that 

the OCC use deposition transcripts in lieu ofthe live appearances ofthese three witnesses, a 

matter thai should be dealt with in the presence of other parties. 

^ Kroger*s Motion for Protection conuiins a certificate of service that incoirectly states that the pleading 
was served electromcally. Electronic service is required pursuant to the instructions ofthe Attomey 
Examiners under the expedited procedure also ordered for pleadings in these proceedings. Hard copies of 
Kroger's Motion for Protection were received by the OCC in the mail on March 5,2007 (but never 
transmitted by Kroger to the OCC*s trial counsel). 

* Entry at 2 (February 1,2007). 
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These cases also present difficulties regarding the treatment of confidentiality claims 

regardless of the outcome for the Motions and the OCC's Memorandum Cojitra. One issue 

arose during the deposition of John Deeds on February 8,2007. Restricted in its questioning 

regarding information gained during discovery, the OCC limited its cross-examination to 

more fully examining the claims contained in Mr. Deed's Complaint Information was 

thereby provided to the OCC outside the temis ofany protective agreement, and did not 

obtain any protected status under such agreements. Duke Energy Ohio stated at the. 

deposition that the deposition transcript acquired protected status under its protective 

agreement with the OCC* Duke Energy Ohio's position finds no support vvithin the terms 

ofthe protective agreements. "Protected Materials" are not created in a vacuum, but in the 

context of "documents and information furnished subject to the terms of di[e] Agreement 

and so designated by [the providing party] by conspicuously marking each documwt or 

written response as confidential."̂ ** The result advocated by Duke Energy Ohio would 

conclude that an agreement mtended to iree the flow of information^w Duke Energy Ohio 

could be transfomied into a special restriction on only parties that signed protective 

agreements*^ regarding information obtained from someone other than Duke Energy Ohio. 

* Trial counsel for Duke Energy Ohio stated at the deposition of Greg Ficke on February 20,2007 that 
Duke Energy Ohio was reconsidering its position. 

"* See, e.g., DERS Motion for Protective Order. Attachment A at 1|3. 

" For example, a party such as the Ohio Partners for Affordable Energy ("OPAE") that has not executed a 
protective agreement with any ofthe Duke-affiliated companies could have subpoenaed Mr. Deeds and 
obtained documents from Mr. Deeds. According to Duke Energy Ohio's argument, the information 
obtained would not be subject to any restriction. The result advocated by Duke Energy Ohio (that would 
restrict only the OCC and not OFAE) is ridiculous. The Duke-affiliated companies tost control of 
information regarding their side agreements before the OCC knew of their existence. 

lEU-Ohio was not represented at the deposition of Mr. Deeds. Its innuendo that the OCC has engaged in 
some impropriety regarding contact with Mr. Deeds is based on pretense and disregard for facts. lEU-Ohio 
Letter at 1-2 (March 2, 2007). 



00672 
The same holds true regarding documents obtained as the result ofthe subpoena duces 

tecum served upon John Deeds. ̂ ^ 

Loose claims by Duke-afEiliated companies regarding the confidential treatment of 

documents have been a continuing problem for the OCC. Documents provided by the 

Duke-afftliated companies have in some instances (aside fiom the discussion of John Deeds) 

been obtained from other sources and thereby have lost their protected status under the 

protective agreements.'^ The Duke-affiliated companies themselves have released 

discussions of documents as part of discovery without any claim to confidentiality.' Siding 

with caution, many parties may not receive unredacted versions ofthe OCC's testimony 

even though any claim to die confidential status of some documents (and thereby to 

discussions of those documents) is tenuous. 

Without conceding any result regarding the Motions and the OCC's Memorandum 

Contra, maintaining the confidentiality claimed by various parties would be restrictive and 

cumbersome at the hearing. For instance, OCC testimony is organized by subject matter 

and the flow of exposition: it is not organized by the source ofthe information used. A 

constantly shifting attendance by counsel for various parties migiht result if no other 

arrangement or instruction is provided. The OCC should be able to cross examine a 

'̂  The documents were notpart ofthe subject matter for the deposition other than brief questioning by 
Duke Energy Ohio regarding whether documents had been provided to the OCC. 

'̂  See, e.g., DERS Motion for Protective Order, Attachment A at f3 ("Protected Materials" shall not 
include any information or documents contained in the public files of an administrative agency or court or 
otherwise in the public domain."). 

'* As an example, the OCC was provided with multiple responses to the OCC's fifth set of discovery to 
Duke Energy Ohio that discuss die side deals diat were used to settle the Post-MDP Service case using 
Cinergy Retail Sales, LLC as a vehicle to acconqjtish the task. The versions conflict regarding their claim, 
or lack Uiereof, regarding confidentiality. 
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customer witness using documents obtained fi-om a Duke-affiliated company. Duke Energy 

should not be able to exclude parties fi'om the hearing room (and maybe even fi'om briefing 

the case) by requiring parties to submit to unreasonably restrictive protective agreements. 

These situations can be dealt with at a prehearing conference using limiting instructions. 

The aim should be to include counsel for parties in the proceedings to the extent possible. 

For the foregoing reasons, a prehearing conference should be conducted for these 

proceedings. 

IV. THE MOTIONS FOR PROTECTION SHOULD BE DENIED IN 
FAVOR OF HOLDING A PUBLIC PROCEEDING. 

A. The Law Regarding Claims of ConfideDtiallty 

The Movants seek to «3gage the OCC in a debate over public jx>licy in which legal 

authority favors the OCC - which is to say the law favors die public's interest in the 

conducting of open proceedings by their government. AU ofthe protective agreements at 

issue state that "the burden shall be upon [the party seeking confidential treatment]... to 

show that any materials labeled as Protected Materials pursuant to this Agreement are 

confidential and deserving of protection from disclosure."'^ 

Ohio Adm. Code 4901-1-27(B)(7)(e) requires that "[t]he party requesting such 

protection shall have the burden of establishing that such protection is required." The reason 

for this burden upon Movants is that the OCC supports *the inherent, fimdamentai policy of 

R.C. ] 49.43 ... to promote open government, not restrict it."'* 

'* See, e.g., DERS Motion for Protecdon, Exhibii A (Protective Agreemem) at ̂ 10. 

'* Besser v. Ohio State University (August 9.2000), 89 Ohio St. 3d 39ti, 396. 
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R.C. 149.43 is Ohio's public records law that has been addressed in numerous 

proceedings before the (Commission. R.C. 4901.12 requires that "all proceedings ofthe 

public utilities commission and all documents and records in its possession are public 

records," except as provided in the exceptions under R.C. 149.43, The Commission has 

noted that R.C, 4901.12 and R.C. 4905,07 "provide a strong presumption in fevor of 

disclosure, which the party claiming protective status must overcome."'^ 

Ohio Admin. Code 4901-l-24(D) requires ofthe PUCO that "[a]ny order issued 

under this paragraph shall minimize the amount of information protected from public 

disclosure." Tlie Commission stated in a 2004 case: 

The Commission has emphasized, in In the Matter ofthe Application 
of The Ohio Bell Telephone Company for Approval of an Alternative 
Form of Regulation, Case No. 93-487-TP-ALT, Entry issued 
November 23,2003, that: 

[a]ll proceedings at the Commission and all documents and 
records in its possession are public records, except as 
provided in Ohio's public records law (Section 149.43, 
Revise Code) and as consistent with the purposes of Title 49 
ofthe Revised Code. Ohio pubic records law is intended to 
be liberally construed to 'ensure that governmental records be 
open and made available to the public ... subject to only a 
few very limited exceptions.' State ex. rel. Williams v. 
Cleveland (1992), 64 Ohio St. 3d 544, 549, (other citations 
omitted].'^ 

The Commission's Entry in the above-quoted case is as infomiative for its details as it is for 

the cited legal authority. Faced with demands for "wholesale removal ofthe document from 

'̂  fn the Matter ofthe Joint Application ofthe Ohio Bell Telephone Company an^ Ameritech Mobile Services. 
Inc. for Approvai ofthe Transfer of Certain Assets, Case No. 89-365-RC-ATR, Opinion and Order at 5 
(October 18,1990). 

'" In reMxEnergy, Inc., Case No. 02-1773-GA-CRS et a l . Entry at (3) (Septen*er 7,2004) (notations in 
original). 
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public scrutiny,"'̂  the Commission reviewed several documents and determined in each 

case how documents could be redacted "vwthout rendering the remaining document 

incomprehensible or of little meaning... .'*̂ ^ 

The Commission has also used a balancing approach in its review of motions for 

protective orders. For instance, the PUCO has noted "it is necessary to strike a balance 

betvreen competing interests. On the one hand, ttiere is the applicant's interesl in keeping 

certain business information fixjm the eyes and ears of its competitors. On the other hand, 

there is the Commission's own interest in deciding this case through a fair and open process, 

being careful to establish a reconl which allows for public scrutiny of the basis for tbe 

Commission's decision."^' 

The Ohio Supreme Court has addressed the test for protection from disclosure under 

R.C. ] 49.43 as the "state or federal law" exemption. 

We have also adopted the following factors in analyzing a trade 
secret claim: 

(1) The extent to which the information is known outside die 
business; (2) die extent to which it is known to those inside the 
business, i.e., by the employees; (3) the precautions taken by the 
holder ofthe trade secret to guard the secrecy ofthe information; (4) 
the savings effected and the value to the holder in having the 
infomiation as against competitors; (5) the amount of effort or 
money expended in obtaining and developing the information; and 

' ' / r f .a t l 

ZQ Id. 

'̂ In ihe Matter ofthe Application of Rapid Transmit Technology Inc, for Certificate of Public Convenience 
and Necessity to Provide Locai Telecommunications Service in the State of Ohio, Case No. 99^890-TP-
ACE, Enny at 2-3 (October 1,1999); see also In the Matter ofthe Joint Application ofthe Ohio Bell 
Telephone Company and Ameritech Mobile Services. Inc. for Approval ofthe Transfer of Certain Assets, 
Case No. 89-365-RC-ATR at 7 (October 18, 1990) (holding that "any interest which the joint applicants 
might have in maintaining the confidentiality ofthis information [fair market value and net book value of 
assets proposed to be transferred] is outweighed by the public's interest in disclosure.") 

10 
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(6) the amount of time and expense it would take for others to 
acquire and duplicate the information.'̂ ^ 

The analysis ofthese factors regarding the documents in question is missing from all of die 

Motions except for some broad, summary statements.̂ *̂  

The Commission requires specificity from those that seek to keep information fitim 

the public record. Ohio Admin. Code 4901 -1 -24(D)(3) requires movants for confidenfiality 

to file a pleading "setting forth the specific basis ofthe motion, including a detailed 

discussion ofthe need for protection f!X)m disclosure.,.." The specificity required by law^ 

and supported by the temis of both the Protective Agreement and the Protective 

Attachment,'̂ '* is missing from the Motions. Movants have failed to meet their burden imder 

the terms of the protective agreements and under Ohio law. 

B. The Motions and the Documents 

In its notices of February 23,2007, the OCC advised the Movants that they should 

either allow all the documents for which they claimed confidentiality to become available to 

the public domain or they should proceed with their responsibility under law and rule to try 

to convince the Commission that all ofthe docimients are deserving of remaining secret 

fix)m the public scmtiny. The OCC is hereby modifying its notices to limit the issue now 

before the PUCO to the documents that are attached to the testimony of OCC Witness Beth 

^̂  Besser at 299-400. 

^̂  See. e.g., Ohio Hospital Association Motion for Protective Order at 4-5, which does not apply the test to 
any actual document or type of document. Revelations in connection with the wrongful discharge action by 
former employee John Deeds in connection with "option agreements" renders the efforts ofthe Duke-
afftliated con^anies to limit dissemination of information regarding its side agreements within the limits of 
the organization is suspect, as does the apparent lack of precautions taken to guard the secrecy ofthe 
information.. 

*̂ DERS Motion for Protection, Anachment A at 5,1|9 ("nature and justification for the injury"). 
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Hixon. The OCC conditions its narrowing ofthe scope ofthe documents at issue upon the 

recognition ofthis modification ofthe notices, with fiill reservation ofthe OCC's rights 

(under paragraph nine ofthe protective agreements) to give notice to the Movants in the 

fitture with regard to any documents not attached to Witness Hixon's testimony. The OCC 

anticipates that any fiirther exercise (if any) of its notice rights will be limited and related lo 

potential cross-examination and rebuttal or surrebulta) testimony. Duke Energy - Ohio's 

counsel and the OCC last week agreed that any narrowing ofthe OCC's notice regarding the 

documents would not preclude die OCC, under the circumstances just described, fiom 

giving further notice later. The PUCO should recognize the OCC's rights in any ruling in 

these proceedings. 

1. Attachments to the Testimony of OCC Witness Hixon 

The arguments fiindamcntally pr^ented by the Duke-aifiliated companies state that 

the OCC failed to provide specificity regarding the documents that it seeks to introduce into 

the public domain during these proceedings^^ and that the documents contain confidential 

agreements that involve Duke Energy affiliates.̂ * The protective agreements signed with all 

Movants contain the same language regarding notification of counsel in order to identify the 

protected materials that are (he subject of notice by the OCC The purpose served by that 

portion of each ofthe protective agreements is lo provide the party producing the documents 

fair notice regarding the OCC's intent regarding the treatment of documents. While the 

" See, e.g., Duke Energy Ohio Motion for Protection at 13-14; DERS Motion for Protection at 10-11; 
Cinergy Motion for Protection at 3. The identification of materiai by "page and line numbers" (Duke 
Energy Motion for Protection at 14) is an impractical result in any proceeding, let alone the present 
proceeding with ils expedited schedule that Duke Energy Ohio has advocated is too long. The purpose of 
protective agreements is practicality within the confines of litigation. 

" See. eg., Duke Energy Ohio Motion for Protection at 7; DERS Motion for Protection at 4; Cinergy 
Motion for Protection at 5. 
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OCC's original notices were broad, diey provided the required, clear notification regarding 

the OCC's intent. Movants do not complain that any misunderstanding existed. 

The confidentiality requested by Movants regarding documents of Duke Energy 

Ohio's affiliates should not be conftjsed with any competitive supply arrangements for 

generation service. A detailed confrontation of Duke Energy Ohio's fallacy in this regard is 

contained in Section 111 of OCC v*dtness Hixon's prefiled testimony, whose presentation 

exposing the fallacy is incorporated herein. The agreements and payments that involve 

Cinergy Retail Sales, now DERS, are settlements related to the Post-MDP Service Case. 

The agreement of Cinergy Corp. involves a Duke-affiliated company that is not even 

qualified to provide competitive retail electric service in the area served by Duke Energy 

Ohio. Cinergy euphemistically refers to the settlement agreement in the Post-MDP Service 

Case as "economic development assistance."^' The issue, therefore, is one of revealing the 

totality ofthe settlement reached between the Duke-affiliated companies (at the time, the 

Cinergy-affiliated companies) in the Post-MDP Service Case. The public should have 

access to the totality of that settlement. 

a. BEH Attachments 2-7: May 2004 Agreements 
between CRS and the Hospitals, OEG members, 
and lEU-Ohlo; June 2004 Agreement with 
Cognis and July Agreement with Kroger; May 
2004 Documents from OHA Response to OCC 
No. RP6 

As elaborated upon in the testimony of OCC Witness Hixon, Attachments 2-7 

contain secretly negotiated and concluded settlement agreements and discussions 

regarding those settlement agreements that were arranged in conjunction with the 

^' Cinergy Motion for Protection at 5. 
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proposals contained in the Stipulation that was publicly filed on May 19,2004 in the 

Post-MDP Service Case. These portions ofthe total package of rates proposed by Duke 

Energy Ohio should be part ofthe public record in the same manner as the Stipulation 

filed on May 19,2004. 

Attachments 2-4 were obtained from DERS and involve agreements with parties 

that are membership organizations that do not contain any rates currently paid by any 

customer, but provide an important part ofthe initial settlement agreement in the Post-

MDP Service Case that was elaborated upon later during the proceeding. The side 

agreements contain a variety of commitments by Duke Energy Ohio (then, the Cinciiuiati 

Gas and Electt-ic Company) that were made to gain the support of Duke Energy Ohio's 

eariy opponents in the Post-MDP Service case for the Company's proposals.^* 

Demonstrating that the agreements were nol made by a marketer independent from Duke. 

Energy Ohio, commitments were made that could only relate to Duke Energy Ohio's 

provision of distribution service.^' Attachment 7 shows communications obtained from 

OHA in connection with the negotiation of Attachment 2, communications that are 

identified as negotiations with Duke Energy Ohio. The Attachment 7 information should 

likewise be treated as public infonnation. 

Attachments 5-6 contain agreements with Cognis and Kroger (again, obtained 

from DERS), parties to the Post-MDP Service Case, that do not contain any rates 

*̂ Atrachment 2 at Paragraph 9, Attachment 3 at Paragrapli 6, Anachment 4 at Paragraph 7. 

" Sec. e.g. Attachment 2 at Paragraph 6 (rates for daal feeds}, Attachmcm 3 at Parasf̂ pS ŝ 5 and 7 (Rider 
CIR and rrvinimum s:ay). 

'̂  The material that OHA considers confidentiai is not entirely clear to the OCC since no separation ofthe 
material was anempted by OHA. Under these circumstances, the OCC has used a cautious approach to the 
use of OHA-providcd informarjon. 
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'̂ Anachment 5 at Paragraph 5. 

currently paid by any customer. Again, these agreements provide an important part ofthe 

initial settlement agreement in the Post-MDP Service Case that was elaborated upon laler 

during the proceeding. The side agreement with <3ogniscommits that customer to 

support the Stipulation in the Post-MDP Service Case,̂ * and requires (3ognis to obtain its 

generation service from Duke Energy Ohio.̂ ^ The agreement with Kroger, Attachment 6, 

is similar to those locaied in Attachments 2-4 except that it involves a wholesale 

arrangement by the Duke-affiliated companies instead of a retail arrangement. The 

agreement provides for Kroger's support ofthe publicly filed Stipulation in the Post-

MDP Service case '̂' and should be available to the public as part ofthe negotiated 

package. 

The agreements in Attachments 2-6 are also listed in the chart that appears as 

Attachment 18, and should be released into the public domain as part of that Attachment. 

Attachment 18 is a summary chart that was used extensively during depositions. 

b. BEH Attachments 8-15: November 2004 i 
Agreements between CRS and the Hospitals; 
OEG members, and lEU-Ohio; October I 
Agreement with Cognis and November . 
Agreement witb Kroger; and follow-up 
documents 

As elaborated upon in the testimony of OCC Witness Hixon, Attachments 8-15 
I 

contain a second round of secretly negotiated and concluded settlement agreements and 

discussions regarding those settlement agreements that were arranged in conjunction with ^ 

the proposal submitted on October 29,2004 to the Commission in Duke Energy's 

" id . at Paragraph I. 

'̂̂  Attachment 6 at Pitay.raph S, 



Application for Rehearing in the Post-MDP Service Case. These portions ofthe total 

package of rales proposed by Duke Energy Ohio should be part ofthe pubhc record in the 

same manner as the statements by the parties that supported the package. 

Attachments 8-10 were obtained from DERS and involve agreements with parties 

that are membership organizations that do not contain any rates currently paid by any 

customer, but provide an important part ofthe evolving settlement agreement in the Post-

MDP Service Case that resulted from Duke Energy Ohio submitting its New Proposal. . 

The side agreements contain a variety of commitments by Duke Energy Ohio that were 

made to gain the support of Duke Energy Ohio's eariy opponents in the Post-MDP 

Service case for the Company's proposals.^ Demonstrating that the agreements were n<̂  

made by a marketer independent from Duke Energy Ohio, commitments were again 

• 5 * 

made that could only relate to Duke Energy Ohio's provision of distribution service. 

Attachment 13 shows communications obtained fi^m OHA in connection with the 

negotiation of Attachment 8. communications that identify themselves as negotiations 

with Duke Energy Ohio.̂ ^ 

Attachments 11-12 contain second round agreements with Cognis and Kroger, 

(again, obtained from DERS). Again, these agreements provide an important part ofthe 

evolving settlement agreemeni in the Post-MDP Service Case that was elaborated upon 

'"* Attachment B at Paragraph 9, Attachment 9 at Paragraph 8; Attachment 10 a( Paragraph at 8. 

^ See, e.g. Attachment S at Paragraph 6 (rates for dual feeds), Attachment 9 at Paragraphs 7 and 9 (Rider 
CIR and mininr.um stay). 

"'' The commumcation on November 5, 2CC4 at 11.20 a.m. was copied to the President of CG«S:E, Greg 
Ficke. Anachment 13 at 3. As with Attachment 7, it is not entirely clear from the transmittal of the 
infonnation contained in Attachment 13 whether OHA considers infonnatio.n confidential. 
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later during the proceeding. The side agreement with Cognis commits that customer to 

support Duke Energy Ohio's Application for Rehearing in the Post-MDP Service Case," 

and requires Cognis to obtain its generation service from Duke Energy Ohio. The 

agreemeni with Kroger, Attachment 12. is similar to those located in Attachments 8-10 

except that it involves a wholesale arrangement by the Duke-affiliated companies instead 

of a retail arrangement. The agreement provides for Kroger's support of Duke Energy 

Ohio's Application for Rehearing/* and should be available to the public as part ofthe 

negotiated package. 

The agreements in Attachments 8-10 and Attachment 12 are also listed in the 

chart that appears as Attachment 18, and should be released into the public domain as 

part of that Attachment. 

The Cognis and Kroger side agreements, Attachments 11 and 12 (obtained from 

Cinergy and DERS), resulted in later transactions that are documented in Attachments 

14-16. Attachment 14 is a voucher for payments to Cognis, identified as a "Quarteriy 

ERRSP Payment." The document does not contain account information, only an address 

for the payment to Cognis. Attachment 15 contains an invoice to Kroger regarding the 

November agreement with Kroger, self identified as prepared "pursuant lo the terms of 

the November 2004 RSP settlement agreement."'*** Pages 2-5 of Attachment 15 contains 

account numbers and dollar amounts. All but the account numbers should be made part 

^'Attachment Hat Paragraph 5. 

*̂ Id. at Paragraph!. 

' ' Attachment 12 at Paragraph 10. 

Attachment 15 at I (page Baie stamped 1159). 



ofthe public domain. Attachment 16 is a response by DERS to OCC Interrogatory 51 

that demonstrates that Kroger made payments under the November agreement that are not 

accounted for on the books of DERS, Attachment 16 information was communicated by 

DERS without any designation that the information was confidential.*' 

c. BEH Attachments 17 and 19^ :̂ "Option" 
Agreements and Requests for Payments 

As elaborated upon in the testimony of OCC Witness Hixon, Attachments 17 and 

19 contain a third round of secretly negotiated and concluded settlement agreements 

(obtained from DERS) and related interactions that evolved from the earher rounds of 

agreements with members of OHA, OEG, and lEU-Ohio. These portions ofthe total 

package of rates proposed by Duke Energy Ohio for its customers should be part ofthe 

public record in the same manner as the statements by the parties that supported the 

package. 

The numerous agreements that are part of Attachment i 7 were obtained from 

DERS and involve payments to members of parties to the Post-MDP Service Case. The 

side agreements replaced the second round of agreements, carrying out the economic 

commitment by the Duke-affihated companies to other parties that were made during the 

course ofthe Post-MDP Service Case. The agreements provide settlement concessions, 

described in Exhibit A to each agreement, of charges proposed by Duke Energy Ohio in 

the Posl-MDP Service Case and demonstrate that support was gained for Duke Energy 

Ohio's proposals from customers that did not bear the burden ofthe proposed charges. 

'*' Therefore, infonnation contained in Attachment 16 has already been introduced into the public domain 
by DERS. 

*̂  Attachment 18 was discussed previously. 
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These are the agreements that are referred to in the Deeds Complaint. Information other 

than the account information contained in Exhibit C to each agreement should be released 

to the public domain along with other settlement information.'*^ 

Attachment 19 shows an example of a payment transaction under the third round 

agreements thai provided for settlement concessions. Only the account numbers that are 

nol part ofthe pubhc domain'*'* should be maintained as confidential. 

d. BEH Attachments 2(^24: Other Documentation 

The remaining attachments provide a more complete context for the various 

agreements between the Duke-affiliated companies and those involved in the Post-MDP 

Service Case. Artachment22 was taken from the Commission's website. The other 

communications were intemal lo the Duke-affiliates or with customers regarding the 

results of Case No. 03-93-EL-ATA, et al. before remand to the Commission. The 

communications may not present the image desired by the Duke affiliates, but that is not 

the test for the confidential status of documents in proceedings before the Commission. 

2. Additional Explanation of Documents Presented to the OCC 

a. Documents Provided by Duke Energy Ohio 

For clarity, the documents obtained from Duke Energy Ohio over which iHe OCC 

currently seeks to end any claim lo confidentiality are Attachments 20 and 23 to the 

testimony of OCC Witness Hixon. 

•'̂  Two ofthe agreements, for General Motors and Marathon, were received by the OCC by means other 
than obtaining the information subject to any protective agreement. 

** E.g. Mercy HospitaKFairfield account numbers. Attachment 19 at 1 (Bate stamp 432). 
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b. Documents Provided by Cinergy 

For clarity, the documents obtained from Cinergy over which the OCC cuirently 

seeks lo end any claim to confidentiality are Attachments 5 and 11 to the testimony of 

OCC Witness Hixon. 

c. Documents Provided by OHA 

For clarity, all documents obtained from OHA tliat were attached to the testimony 

of OCC Witness Hixon (i.e. Attachments 7 and 13) were provided without any • 

distinction between information that OHA considers confidential and information that 

OHA does not consider confidential. 

d. Documents Provided by Kroger 

For clarity, the documents obtained from Kroger that were attached to the testimony 

of OCC Witness Hixon (i.e. Attachment 24) were provided to the OCC before the execution 

of a protective agreement, and were simply stamped "CONFIDENTIAL" by Kroger. Later 

documents that contain the "term and pricing infomiation" that are the subject of Kroger's 

Motion for Protective Order. *̂  The "docimients at issue," according to Kroger's Motion,''* 

were provided later and separately under a protected status. 

Kroger argues that it is provided generation by a CRES provider and that agreements 

regarding that arrangement and related to that arrangement should nol be subject to public 

scrutiny.^' The documents that are the subject of Kroger's Motion for Protective Order are 

comprised of five contracts (bilateral and three-party) that provide the foundation for the 

** Kroger Motion for Protective Order at 5. 

**ld. 

*' Kroger Motion for Protective Order at 3 and 5. 
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Constellation New Energy supply lo Kroger. These five contracts are not the same as the 

agreements contained in Attachments 6 and 12 that are discussed above, and the scope of 

the information that the OCC seeks to introduce into the public domain has been limited to 

attachments to OCC Witness Hixon's testimony. 

The confidentiality ofthe contracts regarding the CRES provider and Kroger are not 

being challenged by the OCC for purposes of OCC's modification of its February 23"* 

notice to Kroger. (OCC explained that modification and its reservation of rights, in above 

section P/.B.) Nol only are the contracts not attached to the testimony of OCC Witness 

Hixon, but these five contracts appear to be distinguishable fi^m the agreemenis that the 

Duke-affiliated companies seek to conceal that are mere side agreements connected with 

settlement of tlie Post-MDP Service Case. The side agreements do not involve the 

competitive retail electric supply lo any customer. 

V. lEU-Ohio's Letter 

(in March 2,2007, lEU-Ohio filed a vituperative letter against PUCO procedural 

rulings, electric restructuring, and the OCC. At least three ofthe seven paragraphs in lEU-

Ohio's rant contain expressions of frustration about PUCO rulings that for most parties 

would be flinneled to an application for rehearing or to an interlocutory appeal. It is easier 

to define what the letter is not; il is not a motion for protection of documents. Whatever the 

letter is, it has been filed, sent to PUCO Commissioners and Attorney Examiners, and the 

OCC will therefore briefly address the letter. 

In ils letter, lEU-Ohio attacks the OCC for ils "plan" to make confidential 

documents pubJic. Under Ohio Adm. Code 4901 -1 -27(B)(7)(e), the plan ofthe PUCO 

provides that those seeking to secure secrecy from public scrutiny must bear "the burden of 
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establishing that such protection is required." Those bearing that burden, including Duke 

Energy Ohio and its two affiliates, now have the opportunity under Ohio law and rule to 

overcome the presumption that proceedings before the public's government will be open. 

As matters now stand, lEU-Ohio was able to make its public harangue cloaked by the 

present protection afforded documents in this proceeding thai also constrains the OCC from 

a full public rehouse. 

lEU-Ohio mischaracterizes the OCC's position in die Post-MDP Service Case as 

seeking divestiture ofthe utility's generating assets, referencing page 7 of OCC's brief filed 

on June 22,2004. The OCC's brief referenced "corporate separation," not divestiture, and 

recommended the transfer to an "electric [sic, exempt] wholesale generator" ~ a status that 

Cinergy itself could have created under federal law. In fact, the OCC addressed the very 

sorts of concems about the need fbr corporate separation that lEU-Ohio itself has addressed 

before the PUCO.̂ ^ 

lEU-Ohio's letter - written and filed a full week before OCC filed its testimony to 

recommend reductions in rates for residential consumers ~ characterized (XIC's position as 

harmful and contributing to deregulatory "dysfunction." Of course, BEU-Ohio and its 

counsel make no reference in the letter lo their role in actively supporting the electricity 

deregulation that is now Ohio law and about which they now complain, lEU-Ohio's 

counsel, as reported in one publication, was characterized as a "true believer" in 

deregulation and a "deregulation advocate."*' In another edition, lEU-Ohio's counsel was 

*' In re Eiectric Transition Plan Rulemaking, Case No. 99-1141-EL-ORD, Comments of Coalition for 
Choice in Electricity at 28-33,104 (October 13, 1999) (in which lEU-Ohio joined with others to comment 
extensively on the need for corporate separation). 

^' "Future Is Rosy For Ohio Deregulation As Senate Chief Gives It Top Billing," Industrial Energy 
Bulletin, Volume 25, Issue SI, p. I (December 25, 199S) (available on LEXIS). 

22 



0G688 

described as someone who championed the cause of customer choice and who considered 

Senate Bill 3 to be "a woric product that's capable of producing a 10, on a 1 lo 10 scale."̂ ** 

Finally, what seems to a motivating fector for lEU-Ohio's letter ~ that there should 

be no more process in this case, public or othenvise ~ was rejected by the highest court in 

this state, the Supreme Court of Ohio, in the appeal of Case No. 03-93-EL-ATA, et al., and 

is not at issue as the result ofthe OCC's February 23,2007 notices. The Court remanded 

this case to resolve flaws that lEU-Ohio now defends, and there is no further consideration 

due lEU-Ohio in this regard. 

VI. CONCLUSION 

The Motions fail to meet the requirements under law for continued protection ofthe 

documents that were provided to the OCC during discovery. The Motions submitted by 

Movants should be denied with regard to the infonnation described in this Memorandum 

(^ntra that should be released to the public domain, and they are rendered moot with regard 

to die information that the OCC will continue lo hold protected as described above, subject 

to (X^C's reservadon of rights to give notice if appropriate undo* paragraph nine ofthe 

protective agreements. 

The OCC's Motion for Prehearing Conference should be granted to deal with many 

complicating factors that are present in the instant proceedings. 

"Ohio Users Like Restructuring Bill, Readied for Signanire of Gov. Taft," Industrial Energy Bulletin, p.2 
(June 25.1999) (available on LEXIS). 
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Respectfiilly submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

^ ^ ' f 
Jeffrey L. Small, Trial Counsel 
Ann M. Hotz 
Larry S. Sauer 
Assistant Consumers'Counsel 

The OfHce of The Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
(614) 466-8574 (T) 
(614) 466-9475 (F) 
sma])@occ.state.oh.us 
hotz@Qcc.slaie.oh.us 
sauer@occ.state.oh.us 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy ofthe OCC's Un-redacted Memorandum Contra 

Motions for Protection and Motion for Prehearing Conference was served electronically 

On the persons listed on the electronic service list as shown below (as supplemented for 

this pleading), provided by the Attomey Examiner, this 13* day of March 2007. 

Un-redacted Version: 
paul.co]bert(S)duke-en eruv.com 
rocco.d'ascenzo(®duke-enerRV.coin 
anita.schafertSduke-enerev.com 
Ojichael.pahutski(S)duke-energy.com. 
ai-ianc.ioluison^^duke-enersv.com 
mdortchffikravitzllc.com 

Scotl.Farkas^SDUC.stale.oh.us 
JeanneXintiervfiinuc.stale.oh.us 

Redacted Version: 
cmoonev2(S!colin7ibus.n.com 
dboebra(3l!bklJawfmTi.com 
mkurtziSibkllawfimi.com 
iam@mwncmh.com. 
diieilsenfSmwncmli.com 
!mcalisier(%ni wncmli.com 
ibowser^Sim^nicmh.com 
drinebolKSItaol.com 
WTTPMLC®aol.com 
schwartzfiievaincconi 

^ ^./XT^ 
Ann M. Hotz 
Assistant Consumers' Counsel 

TOBrientaiBricker.com 
dane.stinson(S3bailevcavalieri.com 
korkoszaO.firsteneravcofD.com 
JKubacki(aistrate£icenerev.com 
mchristensen^columbuslaw.ori^ 
tschneider@mgse!law.com 
shawn.levden(aiose2.com 
rickstStohanet.ore 
ceoodman^enerevmarketers.com 
iiraor^an(2ilascinti.org 

X. 

rsmitbiaf&aol.com 
bjtrthro veif^ol .com 
§bloomfield@bricker.CQm 

ThQmas.McNamee(Snuc.state.oh.us 
Wemer.M areard@puc.state.oh.us 

eagleenergvlgifuse.net 
Stetjhen.Reillv@puc.state.oh.us 
mh»etricoffifi!vssD.com 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO^f ̂  1 

" » ^ M B 

In the Matter of the 
Application of Duke Energy : 
Ohio to Modify its 
Markfet-Baaed Standard 
Service Offer, 
Consolidated Duk© Energy ; 
OhiOf Inc. Rate 
Stabilization Plan Remand : 
and Rider Adjustment Cases, : 

- - -

DEPOSITION 

^0 
Case No. 
06-986-EL-UNC 

Case Nos. 
03-93-EL-ATA 
03-2079-EL-AAM 
03-2081-EL-AAM 
03-2080-EL-ATA 

! 06-1068-EL-UNC 
: 05-725-EL-UNC 
: 06-1069-EL-UNC 
: 05-724-EL-UNC 
; 06-1085-EL-UNC 

of Denis George, called by the Office of 

Consumers' Counsel, taken before me, Michael O-

Spencer, a Notary Public in and for the State of 

Ohio, held at the offices of Boehm, Kurtz & 

Lowry, 36 East Seventh Street, Cincinnati, Ohio, 

on Wednesday, February 21, 2007, at 10:00, A.M. 

_ _ -
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Mr. Paul A. Colbert 
155 East Broad Street 
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On behalf of Duke Energy Ohio. 

Mr. Jeffrey L. Small 
Assistant Consumers' Counsel 
10 West Broad Street 
Suite 1800 
Columbus, Ohio 43215-3485 

On behalf of the Residential 
Ratepayers of Duke Energy Ohio 

Boehm Kurtz & Lowry 
1510 URS Center 
By Mr. Michael L. Kurtz 

and 
Mr. Kurt Boehm 
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On behalf of the Ohio Energy 
Group and Kroger. 
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Ms. Beth Hixon 
Ms. Anita M. Schafer 
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1 Wednesday Morning Session, 

2 February 21, 2007. 

3 

4 MR. SMALL: This deposition is 

5 taken in case 03-93-EL-ATA and consolidated 

6 cases before the Public Commission of Ohio. 

7 It is also taken in case 06-986-EL-UNC, a 

8 related but separate matter before the Public 

9 Utilities Commission of Ohio-

10 This deposition is taken pursuant to 

11 notice to Kroger, agreement as to date and 

12 location between the parties- And all parties 

13 were notified of the change in location and 

14 the time and date of this deposition. 

15 - « -

16 DENIS GEORGE 

17 being by me first duly sworn, as hereinafter 

18 certified, deposes and says as follows: 

19 CROSS-EXAMINATION 

20 By Mr. Small:' 

21 Q. For the court reporter would you 

22 state and spell your name? 

23 A. Denis, D-E-N-I-S E. George, 

24 G-E-O-R-G-E. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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1 Q. Mr. George, I think you and I are — 

2 you are familiar with me. I am Jeff Small, I 

3 represent the Office of the Ohio Consumers' 

4 Counsel and the residential customers of Duke 

5 Energy Ohio. 

6 A. Nice to see you again, 

7 Q. Nice to see you again. I am sure 

8 that you have testified. Have you ever had your 

9 deposition taken? 

10 A. I have. 

11 Q- Okay. I am sure that you have been 

12 deposec^ and testified many times. I have just a 

13 few things for reminders. Please respond 

14 audibly so the court reporter can take down your 

15 responses. Let me know if you don't understand 

16 a question. Let me know If you think of 

17 something that requires revision of one of your 

18 answers, 

19 Let me know if you need a break. 

20 I don't expect this to be a lengthy deposition, 

21 but there will probably be an opportunity to 

22 take a break sometime during the course of the 

23 deposition day. 

24 Please respond to my questions 

ARMSTRONG s OKEY, INC., Columbus, Ohio (614)224-9481 



00695 
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1 unless you are instructed by your counsel 

2 otherwise. Your counsel is Mr, Kurtz here 

3 today? 

4 A. Yes-

5 Q. All right. Do you understand those 

6 instructions? 

7 A, Yes, I do. 

8 Q. Thank you. I would like to know a 

9 little bit about your background as far as 

10 positions that you have had. And I understand 

11 that you at one point worked for Dayton Power & 

12 Light; is that correct? 

13 A. That is correct. 

14 Q- And what position did you hold 

15 there? 

16 A. I held several positions there. I 

17 started there in 1980 as a gas supply analyst. 

18 I held that position from 1980 on 1982. I was a 

19 summer legal intern there in the summer of 1983, 

20 From 1985 to 1990 I was counsel. 

21 1990 to 1993 I was supervisor of regulatory 

22 activities- 1993 to 1995 I was Associate 

23 General Counsel. 

24 Q. In your position as supervisor of 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 



00696 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

regulatory activities did you have supervisory 

responsibilities regarding the tariffs for 

Dayton Power & Light? 

A, Yes. 

You departed Dayton Power & Light in Q. 

1995? 

A. December of 1995, 

Q. What was your position after that? 

A. I was vice President and General 

Manager Stand/ S-T-A-N-D, Energy Corporation in 

Cincinnati, 

Q. What were your responsibilities in 

that position? 

A* Many and varied. But the general 

management of the daily affairs of the company, 

I helped create an electricity trading desk and 

oversaw the company's regulatory interventions. 

Q, Those would be regulatory 

interventions including before the Public 

Utilities Commission of Ohio? 

A. Yes. 

Q. What was your next position? 

A, Well, between — I left Stand in 

March of 1997. And I did not have a position 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 



00597 
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1 until June of 1999 when I joined Kroger, 

2 Q. What position did you hold when you 

3 joined Kroger in 1999? 

4 A- Corporate Energy Manager, The 

5 position I hold now. 

6 Q. What are your responsibilities in 

7 that position? 

8 A. I am responsible for energy and 

9 natural gas procurement for the company in areas 

10 where such things are possible. I eun 

11 responsible for implementation of energy 

12 efficiency programs in our facilities. I am 

13 responsible for overseeing utility relationships 

14 a s well as regulatory interventions. And I also 

15 have responsibility for energy information and 

16 reporting within the company. 

17 Q. In your role as — or one of your 

18 duties to procure energy where it is possible, 

19 does that include electricity in Ohio since 

20 electric restructuring started January 1st, 

21 2001? 

22 A- Yes. 

23 MR, SMALL; I am going to mark a 

24 number of exhibits. And I will put before you 
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all the exhibits that I have today. Then I will 

direct your attention to one part of it or 

another. So at this point in time I would like 

to mark Exhibits A, B, C, and D. 

(EXHIBITS MARKED FOR THE PURPOSES OF 

IDENTIFICATION) 

(DISCUSSION OFF THE RECORD) 

(Beginning of the Confidential 

portion of the deposition) 

ARMSTRONG ^ OKEY, INC., Columbus, Ohio (614)224-9481 



00699 

78 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. SMALL: All right. That 

concludes my questions then. I appreciate you 

taking the time out to do the deposition. 

THE WITNESS: My pleasure. Thank 

you. 

(At 12:50, P.M. the deposition was 

concluded) 
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State of Ohio 
SS: 

County of H^MUT^i / : 

I, Denis George, do hereby certify that 

I have read the foregoing transcript of ray 

deposition given on February 21, 2007; that 

together with the correction page attached 

hereto noting changes in form or substance, if 
^r\yf it is true and correct. 

Denis Georgi 

I do hereby certify that the foregoing 

transcript of the deposition of Denis George was 

submitted to the witness for reading and 

signing; that after he had stated to the 

undersigned Notary Public that he had read and 

examined his deposition, he signed the same in 

my presence on the day of , 

2007. 

Notary Public 

My commission expires 
,20 
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CONFIDENTIAL EXCERPTS 

FROM THE DEPOSITION OF 

DENIS GEORGE 

WEDNESDAY, FEBRUARY 21, 2007 

MR. SMALL; We have marked Exhibits 

A, B, C and D and they are before the deponent. 

Q. We will be running through these 

basic agreements, and we may be able to do this 

without reference to the documents in front of 

you. Those documents include a 12-2000 

agreement between CG&E ant 

MR, SMALL: This is probably a good 

point to mark this part of the transcript. 

MR- KURTZ: Yes. Let's put this 

part of the transcript under seal, please. 

And I tt̂ ink you misspoke. You meant CRS-

iXIR. SMALL: No, I didn't. 

Q. I have a 12-2000 agreement between, 

and just to be more precise with Mr, Kurtz's 

comments, the agreement is between the Cinergy 

companies, I believe. Cinergy operating 

companies is the reference, and^^^^^^HI^^^V And 
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1 that I believe is on the very top of Exhibit A, 

2 Do you see that? 

3 A. I see it says seller and it says 

4 Cinergy Services, Inc. as agent for and on 

5 behalf of the Cincinnati Gas & Electric Company 

6 and PSI Energy, collectively Cinergy Operating 

7 Companies. 

8 Q, That was my reference- Cinergy 

9 Operating Companies. 

10 A. Yes, That is the seller's name, 

11 Q, This is kind of background, I have 

12 a question to go behind the scenes here, I have 

13 a second agreement which is dated 12-2000 again. 

14 It's in this packet. Exhibit A, it's called 

15 Performance Assurance Agreement. Do you have it 

16 in front of you? 

17 A. Yes, 

18 Q- And t h e n I have a t h i r d a g r e e m e n t , 

19 t h e s e a r e i n t i m e o r d e r , wh ich i s t h e v e r y l a s t 

20 a g r e e m e n t i n E x h i b i t A, And t h a t i s an 

21 a g r e e m e n t b e t w e e n ^ ^ ^ ^ H H I J I I ^ n d K r o g e r . A l l 

22 r i g h t ? 

23 A . yes 

24 Q. Okay. S o r r y a b o u t t h i s . We h a v e n ' t 
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12 
1 exactly gotten to my question. There is another 

2 set of agreements in another point in time in 

3 July of 2001. It will be apparent, it will soon 

4 be apparent why we have just gone through those 

5 first three agreements. 

6 In Exhibit A there is also a July 

7 2001 agreement. Do you have that? At the top 

8 it says, there are no page numbers, but it says 

9 2 of 11. 

10 A. Yes. I have that. 

11 Q. All right. And that is again with 

12 the Cinergy Operating Companies. It's very 

13 similar to agreement 1 only it has a different 

14 date on it. I am sure it has different 

15 provisions, but similar in formate and 

16 appearance, 

17 A. Yes, 

18 Q. Okay. Now, there is another 

19 agreement, it's in Exhibit A again, and it is a 

20 first amendment to the Performance Assurance 

21 Agreement. That is the third agreement in 

22 Exhibit A. And that says 2 of 9 at the top. 

23 A, Yes. I see it. 

24 Q. S o , t h a t i s s i m i l a r t o E x h i b i t 2 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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13 
1 being the Performance Assurance Agreement. 

2 A, It's actually an amendment to the 

3 other Performance Assurance Agreement. 

4 Q. Here is the question. Is there a 

5 third agreement similar to the Exhibit 3, but 

6 different in the time frame between 

7 and Kroger? In the July 2001 period? 

8 A. There is probably not another 

9 agreement, but what there may be, we would have 

10 to check, there is an additional schedule or an 

11 addendum to thia base agreement to add 

12 additional accounts to the basic contract, 

13 Q, You are referring to the — 

14 A. The Energy Service Agreement between 

15 S H H H H H H v ^ ^ d Kroger. 

16 Q. The one that is dated January 2001? 

17 - A . I am looking at the Energy Service 

18 Agreement dated December 15, 2000, unless there 

19 is a date in the back. 

20 Q. Yes, there is. It was signed by you 

21 on 1-3-01. That is where my date comes from. 

22 A. Okay. 

23 Q. B u t , t h a t i s t h e a g r e e m e n t i n 

24 E x h i b i t A a n d you a r e s a y i n g t h a t t h e l i s t o f 
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14 
1 accounts, there may be an amendment? 

2 A. There have been several amendments 

3 over the years on this as we add and delete 

4 accounts to the base agreement. So, I think we 

5 are up to about 9 or 10 through this week 

6 because we are opening a new store tomorrow, 

7 Q. Amendments to the schedule? 

8 A- Yes. There is a schedule A to this 

9 agreement that lists accounts that are covered. 

10 And it's only that schedule that usually gets 

11 amended when we are adding and deleting 

12 accounts. 

13 Q, But there aren't any other 

14 provisions in that, just a change in the 

15 exhibit? 

16 A. To my knowledge there are no other 

17 provisions except that. But I would have to 

18 check on that for you. 

19 Q. Okay. All right. I just wanted to 

20 be clear about what agreements Kroger has. All 

21 right, I would like to direct your attention to 

22 Exhibit B. And that is an agreement dated in 

23 the back, the last page, there are Bates stamps 

24 on this document 1173 through 1179. And if you 
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15 
1 could turn to Bates stamp 1179 you will see a 

2 date of July 7th, and earlier in the document on 

3 1174 it says 2004, So, July 7th, 2004, 

4 A. Yes-

5 Q. Bates stamp 1179 that shows Mr. 

6 Colbert's signature. Was this agreement ever 

7 executed by Kroger? 

8 A . I believe it was, yes, 

9 Q. Okay. Remaining within that 

10 document, turning to page Bates stamp 1174, and 

11 the first paragraph after the whereas. It's 

12 about midway through the page. That paragraph 

13 basically identifies the parties and has the 

14 date of July 7th, 2004. Who is Cinergy Retail 

15 Sales LLC that is mentioned in the first 

16 sentence of that paragraph? 

17 A, Who are they? 

18 Q. Yes. 

19 A. To my knowledge it is an operating 

20 subsidiary of the large electric holding company 

21 that I know as Cinergy that is responsible for 

22 transactions such as this. I don't know much 

23 more about them than that. 

24 Q. Do you know what the status is of 
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16 
1 Cinergy Retail Sales or its successor? What 

2 the status of Cinergy Resale Sales at the time 

3 of this agreement was with respect to its 

4 ability to transact business in electricity in 

5 the State of Ohio? 

6 A. I am sorry. Can you say the 

7 question again? 

8 MR. SMALL: Can we have it read? 

9 (QUESTION READ) 

10 A. If I knew what the status was at the 

11 time I can't recall it now. 

12 Q. Do you know whether they were a 

13 certified retail electric service provider? 

14 A. I can't recall. 

15 Q- You are familiar with the term 

16 certified retail electric supplier? 

17 A. Yes. 

18 Q. Okay. One other thing that I should 

19 have put in the instructions. In this 

20 particular case we are having a little bit of 

21 trouble especially with the record in 

22 distinguishing CRES from CRS because they are so 

23 close when we say them. So I have been spelling 

24 them out like that so we can distinguish. And 
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1 if you would do the same that would help 

2 tremendously in clarifying things. 

3 A- Okay. 

4 Q, Sorry. I lost my chain of thought. 

5 You don't know whether they were certified? 

6 A. If I knew then I don't recall, 

7 Q. Okay- Do you know anything about 

8 their current status as being certified before 

9 the Public Utilities Commission? 

10 A. No, 

11 Q. And would your response be the same 

12 regarding their status as registered with Duke 

13 Energy Ohio, formerly known as Cincinnati Gas & 

14 Electric? 

15 A. Yes. My answer would be the aame. 

16 Q. All right. Turning to these 

17 previous agreements for a second. I am on 

18 Exhibit A. And we had a little bit of an 

19 exchange concerning who the parties were to the 

20 first agreement executed December 2000, very 

21 first one, agreement on Exhibit A. And you 

22 noted Cinergy Operating Companies. Do you see 

23 that? 

24 A. Yes. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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1 Q. And you understand that to be 

2 Cincinnati Gas & Electric and PSI; correct? 

3 A. That is what it says there, yes. 

4 Q. Okay, And agreement 2, I call it 

5 agreement 2, it's the second one in this packet, 

6 again December 2000, and again it says Cinergy 

7 Operating Company and refers to CG&E and PSI 

8 again. Do you agree? 

9 A. Yes. I see that. 

10 Q. Okay. And an agreement in the 

11 packet a little bit, we looked at this earlier, 

12 it's July 2001, again it's that confirmation 

13 letter that says 2 of 11 at the top. 

14 A- Yes, 

15 Q, And that also says the seller is 

16 Cinergy Operating Companies which is a reference 

17 to CG&E and PSI again? 

18 A, Yes. 

19 Q. And finally the document just before 

20 that which we identified as the Performance 

21 Assurance, or Amendment to the Performance 

22 Assurance Agreement, it has 2 of 9 at the very 

23 top. Do you see that? 

24 A- I see that. 
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1 Q. Again you have Cinergy Operating 

2 Companies which is a reference again to CG&E and 

3 PSI; is that correct? 

4 A. Yes. That is in the first 

5 paragraph. 

6 Q. Okay. With all these agreements 

7 that were entered into earlier than the 

8 agreement that is shown in Exhibit B with the 

9 Cinergy Operating Companies, being CG&E and PSI, 

10 why did Kroger enter into discussions and 

11 finally as you see execute an agreement with 

12 Cinergy Retail Sales? 

13 I will clarify the question. Whose 

14 suggestion was it that you engage in a business 

15 transaction with Cinergy Retail Sales as opposed 

16 to the Cinergy Operating Companies which seems 

17 to be the subject of your previous agreements? 

18 A. That would have been resolved 

19 between the lawyers as regards to what would 

20 have been the appropriate entities with whom to 

21 contract to serve the purposes of these 

22 agreements. 

23 Q. So you weren't part of that process? 

24 A. I was part of the process, but I 
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20 
accepted the advice and recommendation of 

counsel as to the parties involved, 

Q. When you are mentioning counsel are 

you referring to Mr. Kurtz? 

A, Mr. Kurtz would have been our 

counsel, yes. 

Q, And do you know who the counsel 

would have been for the other side of 

the transaction? Would it be Mr. Colbert who 

executed the agreement? 

A. I don't believe Mr. Colbert executed 

the Performance Assurance Agreement. 

Q. I hope we are clear. I am on 

Exhibit B. 

A. No wonder. I am in the wrong one. 

Q. I was directing your attention to 

the earlier agreements just because they said 

Cinergy Operating Companies. But now I am on 

Exhibit B. This is July 2004. And as you 

stated it was executed by Mr. Kurtz. 

executed by Mr, Kurtz at some point? 

A. Yes. 

Q, And by Mr. Colbert? 

A. Yes. 

It was 
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1 Q. And so I suggested was Mr. Colbert 

2 involved in this? 

3 A. Yes, he was. 

4 Q, Okay. Anyone else on the other side 

5 of the transaction that you can recall being 

6 involved? 

7 A. I believe James Gainer was involved. 

8 G-A-I-N-O-R. 

9 Q. Anyone else? 

10 MR. COLBERT: Excuse me. Just for 

11 the record I believe that is E-R, not O-R. 

12 MR. KURTZ: Off the record. 

13 (DISCUSSION OFF THE RECORD) 

14 A. It seems like there were other 

15 representatives involved for the Cinergy 

16 companies, but I cannot recall specifically who 

17 they were. 

18 Q. Was Mr. Ficke involved? President 

19 of Cincinnati Gas & Electric? 

20 A. Greg Ficke? 

21 Q. Yes. 

22 A. I remember Mr. F i c k e b e i n g i n v o l v e d 

23 somewhere a l o n g t h i s p r o c e s s , b u t I c a n ' t r e c a l l 

24 a t which t i m e , and which o f t h e s e a g r e e m e n t s he 
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was involved in. But I remember him being at 

meetings. 

Q. When you are speaking about these 

agreements are you mentioning the agreements 

with the Cinergy Operating Companies or the 

agreements with Cinergy Retail Sales? 

A. I am referring to the agreements 

that we have marked as Exhibit B, C and D. 

Q, Do you remember a Timothy Duff who 

worked for Jim Gainer? 

A. Yes. I remember Mr- Duff and I 

remember him being involved. 

Q. In the --

A. Now that you refreshed my 

recollection, 

Q. In the Exhibits B, C and D? 

Yes, 

Do you recall a Jason Barker? 

I do not recall Jason Barker. 

And do you recall a Charles 

A, 

Q. 

A. 

Q. 

W h i t l o c k ? 

A. 

Q-

I do n o t r e c a l l C h a r l e s W h i t l o c k . 

Now, you have b e e n m e n t i o n i n g who 

you remember b e i n g i n v o l v e d i n t h e p r o c e s s 
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1 Were you involved in negotiating these 

2 agreements B, C and D? 

3 A. Yes. 

4 Q, When did the, we have looked at 

5 this being dated the 7th of July, when did 

6 the — do you first recall discussions regarding 

7 this agreement? That would be July 2004. 

8 A. Yes. It would have been sometime 

9 before that. It would have been a point in time 

10 after the initial rate stabilization filing was 

11 made- At some point subsequent to that. But, I 

12 can't recall when. 

13 Q. There were two major filings in the 

14 rate stabilization case which is the 03-93 case 

15 that I announced at the beginning of this 

16 deposition. The first was a — what the company 

17 refers to as competitive market option in 

18 January 2003. And then it came forth with a 

19 second plan on January 2004 which is generally 

20 thought of as being the rate stabilization 

21 proposal. When you say after the proposal, 

22 after which one of those proposals? 

23 A. I am referring to the later. The 

24 one in January 2004 which ia known as rate 
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stabilization proposal-

the year? 

A. 

Q, 

A. 

Q. 

And you don't recall what part of 

No 

Between January and July? 

Yes, 

Now, this agreement, for present 

purposes I am remaining on Exhibit B, Bates 

stamp 1177, refers to, in paragraph 8, refers 

to — states "Kroger shall support the May 19th, 

2004 stipulation and recommendation" and so 

forth. Do you see that? 

A. Yes, 

Q. Did Kroger sign that stipulation? 

A. I believe we did. I have to, 

subject to check, but I believe we did. 

Q, Now, you are familiar with the 

contents of this agreement; is that correct? 

A. Yes, 

Q. Okay. Do you consider this an 

agreement for service by Cinergy Retail Services 

to the Kroger Company? 

A, I have to say, yes, because it 

addresses terms and conditions that are relevant 
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25 
to the sale and provision of electricity that we 

use in our stores. So, I have to say yes. 

Q. Is the provision of that energy 

though from Cinergy Resale Services? 

A. Cinergy Resale Services in this case 

is the wholesale supplier of the electricity 

that is purchased by New Energy and in turn New 

Energy is the retail supplier of the electricity 

to Kroger, 

Q. All right. I would like to go 

through the major provisions of this. And I am 

at page Bates stamp 1175. You are already 

th^re. Paragraph 1. Paragraph 1, am I correct 

that this is basically organized as paragraph 1 

is for 2005, paragraph 2 is for 2006-2007, so 

forth and so on? The paragraphs have to do with 

different time periods? 

A- At least the first three paragraphs 

have to do with different time periods. 

Q. Okay. Let's start with paragraph 

and that is for the period 2005; correct? 

A. Yea. 

Q. All right. Now, it provides for 

well, there is a statement here that "Kroger 

1, 

- -
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1 shall pay monthly the annually adjusted portion 

2 of the provider of last resort charge." Do you 

3 see that? About midway in the paragraph? 

4 A . I see that. 
5 Q. Who is that payment made to? 

6 A. I believe that is to Cinergy, the 

7 regulated utility. 

8 Q. What I have been calling Duke Energy 

9 Ohio, formerly Cincinnati Gas & Electric 

10 Company? 

11 A. Yes, 

12 Q. Okay. 

13 A. Formerly know as the Cincinnati Gas 

14 and Electric Company then. The names have 

15 changed so many times, but they are certainly 

16 currently known as Duke Energy Ohio-

17 Q. All right. That charge that is 

18 the subject of this sentence paying-the annually 

19 adjusted portion of the provider of last resort 

20 charge/ that is something that was part of the 

21 Duke Energy? It's awkward because of the names 

22 as you mentioned. I am going to refer to the 

23 company, the company that provides distribution 

24 service and so forth as Duke Energy Ohio, but 
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1 you should understand that I mean and its 

2 predecessor company which in this time period 

3 was not called Duke Energy Ohio. Do you 

4 understand that? 

5 A- I understand. 

6 Q, Okay. I believe it was Cincinnati 

7 Gas & Electric, but I will just call it Duke 

8 Energy Ohio, 

9 A. Okay. 

10 Q. That was part of the Duke Energy 

11 Ohio proposal, or that payment would be made 

12 under the Duke Energy Ohio proposal anyway; 

13 wouldn't it? 

14 A. Yes. 

15 Q. Okay, 

16 A. May I condition that? 

17 Q. All right. 

18 A. And I don't know at which time it 

19 happened, but I know a lot of those — there is 

20 no charge called the provider of last resort 

21 charge, It consists of several components 

22 which combined people know as the provider of 

23 last resort charge. Some are bypassable for 

2 4 people in the market by their nature and 
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1 definition. Some are not. And so we pay in 

2 accordance with the applicability and charges 

3 that are in tariffs approved by the Commission, 

4 Q. Right. And with that response, I 

5 hope it was clear in my earlier question, the 

6 statement here is not the Kroger shall pay the 

7 provider of last resort charge, it's that they 

8 pay the annually adjusted portion. 

9 A, I understand, yes. 

10 Q. Okay. Now, right below that it 

11 states that, middle of the paragraph again, 

12 "Cinergy or any affiliate thereof shall 

13 reimburse Kroger quarterly for half the amount 

14 actually paid.'" Do you see that? 

15 A. Yes. 

16 Q. And you understand that to be, the 

17 actually paid, to refer to the portion just 

18 above what I referenced, the annually adjusted 

19 portion of the provider of last resort charge? 

20 A. Yes. 

21 Q. VJhy under this agreement was Kroger 

22 willing to pay -- why under this agreement would 

23 a company that is not the Duke Energy Ohio pay 

24 Kroger for amounts actually paid by Kroger? 
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1 A. At the time we were concerned as I 

2 will call a deregulated customer, a customer who 

3 is buying energy in the market, we were 

4 concerned about many things, but the two things 

5 that come to mind is, one, we were going to pay 

6 what I will say double, pay twice for the same 

7 thing, which would be capacity. The right to 

8 have power on a fixed basis on demand. 

9 And based on the fact we were in a 

10 long-term fixed price contract, combined with 

11 the fact that the distribution utility was 

12 proposing that these charges being paid in part 

13 by deregulated customers, and the fact that they 

14 wanted their rate stabilization plan to occur in 

15 2005 rather than at the end of the transition 

16 period 2006, gave rise to our concern about 

17 paying multiple times for capacity. 

18 Given the contractual situation 

19 between the parties, all the parties involved, 

20 and given the fact that we had a strained 

21 relationship with New'- Energy, we did not want to 

22 rework the wholesale power agreement that 

23 created difficulties. So, this is the way that 

24 the parties worked out the arrangement to 
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1 satisfy our concerns, Kroger's concerns, 

2 regarding that potential double charging of 

3 capacity, 

4 Q. I want to make sure that I 

5 understood the word that you used. Did you use 

6 the word strained? 

7 A. Yes. 

8 Q. I wanted to distinguish it from 

9 strange. It was strained? 

10 A. Strained. S-T-R-A-I-N-E-D, 

11 Q. Okay. 

12 A. We already established my ability to 

13 spell. 

14 Q. I wanted to find out a little bit 

15 more about that. Since January 1st, 2001 has 

16 Kroger continuously made purchases from New 

17 Energy or sometimes called Constellation New 

18 Energy? 

19 A. They are currently known as 

2 0 Constellation New Energy, And for the State of 

21 Ohio and this system the answer is yes. 

22 Q. So they started supplying in January 

23 1st, 2001 to Kroger and they continue to supply 

2 4 energy to Kroger? 
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1 A. To this day, yes. 

2 Q. This agreement, paragraph 1, again 

3 refers to payments or reimbursement is the word 

4 used in the agreement, by Cinergy, which I 

5 believe is a reference to Cinergy Retail Sales, 

6 or any affiliate thereof. Do you see that? 

7 A. Yes. 

8 Q. Did you expect to receive these 

9 payments regardless of the situation that 

10 Cinergy Retail Sales was in whether it existed 

11 or not? 

12 A. Well, I couldn't receive — Kroger 

13 couldn't receive payment if they didn't exist. 

14 Q. Well, Kroger could receive payment 

15 from an affiliate of CRS? 

16 A. They could receive payment from an 

17 affiliate of CRS as long as the affiliate was 

18 credit worthy and we were receiving payments 

19 which we had planned to receive that was 

20 acceptable to us. 

21 Q. Let's go down to paragraph 2 which 

22 relates to, I am still on Bates stamp 117 5 in 

23 the agreement, paragraph 2 refers to matters in 

24 2006-2007; is that correct? 
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1 A. Yes, 

2 Q, Now, about midway in paragraph 2 it 

3 refers to a situation where New Energy^might not 

4 be supplier, retail supplier, for Kroger- And 

5 it states "Kroger may choose a different retail 

6 electric service provider including a Cinergy 

7 affiliate and wholesale firm power will be 

8 provided by Cinergy at the same price and terms 

9 and conditions as set forth in extension 1 and 

10 extension 2." Do you see that? 

11 A. Yes. 

12 Q, Is that what you were referring to 

13 earlier as the other party to this agreement 

14 other than Kroger being the wholesale supplier 

15 of power that eventually flows to Kroger? 

16 A- Can I have that read back, please? 

17 (QUESTION READ) 

18 A. Yes, 

19 Q. Now, the extension 1 and extension 2 

20 that are found in that paragraph, is that a 

21 reference -- I am going to take you back to 

22 Exhibit A, very first page of it, and there is a 

23 reference under quantity on a confirmation 

24 letter agreement to extension 1 being connected 
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1 with 2006 and extension 2 being connected to 

2 2007. Do you see that in Exhibit A? 

3 A, Yes, 

4 Q, Is that the reference that is being 

5 made on Exhibit B, Bates stamp 1175? 

6 A. Yes. 

7 Q, So this is saying that the wholesale 

8 power which is the subject of the confirmation 

9 letter agreement. Exhibit A, the wholesale power 

10 can be, for lack of a better term, taken with 

11 Kroger if they select another supplier and that 

12 will be provided to Kroger's chosen CRES 

13 provider? 

14 A. I don't know about the term taken 

15 with. But, the wholesale arrangement can be 

16 transferred to another CRES if that contingency 

17 were the case. 

18 Q. And back on Exhibit A, this 

19 extension 1 and extension 2 is also mentioned on 

20 the second page of Exhibit A under term. Do you 

21 see the references to extension 1 and extension 

22 2? 
2 3 A. Yes. 

2 4 Q. U n d e r t h a t r e f e r e n c e i n E x h i b i t A, 
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1 that is an option that the Cinergy Operating 

2 Companies can — or that is a right that 

3 the Cinergy Operating Companies can invoke; is 

4 that correct? 

5 A. That is correct, 

6 Q. In paragraph 2, Bates stamp 1175 of 

7 Exhibit B, under this provision Kroger is 

8 entitled to this power, or at least this 

9 wholesale power arrangement, for this period of 

10 the extension 1 and the extension 2; is that 

11 correct? 

12 A. I am sorry. You will have to read 

13 that question again. 

14 (QUESTION READ) 

15 A. Yes. This arrangement, and you have 

16 to read paragraph 2 in conjunction with 

17 paragraph 4, provides for the extension of that 

18 wholesale power arrangement and adds the 

19 contingency in the event that New Energy;is not 

2 0 the CRES. 

21 Q. So we have gone from a situation 

22 under the confirmation letter agreement in 

23 December 2000 where the Cinergy Operating 

24 Companies can exercise the right to a situation 
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1 now in Exhibit B where the company is entitled 

2 to that power at a certain rate? 

3 A. I don't know if entitled is the 

4 proper word. But, as a result of this agreement 

5 that is marked as Exhibit B one of the 

6 agreements made by Cinergy, larger term, is 

7 their agreement to exercise those extensions. 

8 Q. And that is where I get a little bit 

9 confused. Because the Cinergy Operating 

10 Companies, and you referenced paragraph 4, Bates 

11 stamp 1176, the Cinergy Operating Companies are 

12 defined in Exhibit A as Cincinnati Gas & 

13 Electric Company and PSI Energy, Inc. But this 

14 agreement. Exhibit B, is not with either of 

15 those entities. 

16 Why is paragraph 4 which refers to 

17 Cinergy Operating Companies, exercising, that 

18 being CG&E and PSI, why is that an agreement 

19 between Kroger and CRS? 

20 A. I think one must evaluate that in 

21 terms of the Performance Assurance Agreement as 

22 well as additional information that I have to 

2 3 get some help on, but the Exhibit A was the 

24 arrangements that existed in December of 2000 
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1 when this happened. It seems to me there were 

2 subsequent corporate reorganizations and other 

3 rearrangements so that at the time we did 

4 this — 

5 Q. Referring to Exhibit A? 

6 A. Referring to Exhibit A, this was I 

7 think a FERC approved wholesale power schedule 

8 under those parties, but subsequent changes in 

9 tariff, changes in corporate organization, some 

10 of this may have been assigned in whole or in 

11 part with whom we contracted. I think we are 

12 missing some information, Mr. Small, that may 

13 help piece that together. 

14 Q. Then — 

15 A. But that is my answer. 

16 Q. From that response and from an 

17 earlier one about wholesale supply do you 

18 believe that the contracting parties here, which 

19 is Cinergy Retail Sales, was a wholesale 

20 supplier of power at the time this agreement was 

21 entered into? 

22 A, That would have been our 

23 understanding at the time we entered into the 

24 agreement. 
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Q. And from that also that CRS was 

actually the wholesale supplier to Neŵ ^ Energĵ u.̂  

which was your Kroger's retail supplier? 

A. I guess I don't know the answer to 

that, I would have to get some verification. I 

can't answer that question right now, 

Q. I guess what I am questioning is if 

they are able to exercise the extension 1 and 

extension 2 in paragraph 4, and they must, it 

would seem at least from the four corners of 

this agreement, that they were the entity that 

was providing the wholesale power to 

Constellation New Energy-

A. It seems like a logical conclusion-

Q, Now, there is also, I am going back 

to Bates stamp 1175, Exhibit B, there is another 

provision in paragraph 2 that refers to, I will 

quote "If a Cinergy affiliate is chosen aa 

Kroger's CRES then the Cinergy CRES will provide 

generation at retail at prices set forth in 

extension 1 

costs." Do 

A. 

Q. 

and extension 2 plus transmission 

you see that? 

Yes. 

That would be even a better deal for 
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1 Kroger, wouldn't it, to get the pricing at 

2 resale at these prices without a middleman 

3 markup? 

4 A. Yes. 

5 Q. All right. At the bottom of that 

6 page, remaining in paragraph 2, there is another 

7 reference to "Kroger shall pay the Cincinnati 

8 Gas & Electric Company," which we have been 

9 calling Duke Energy Ohio, "the annually adjusted 

10 component of the provider of last resort 

11 charge." Do you see that? 

12 A. Yes. 

13 Q- That is the same provision we saw up 

14 in paragraph 1; correct? 

15 A . I believe it is. 

16 Q. This provision then, going over on 

17 page 4 which is Bates stamp 117 6, refers to 

18 reimburse Kroger quarterly for half the annually 

19 adjusted component * Does that again reflect 

20 Kroger's concern that in this period it would be 

21 paying for capacity charges to Constellation New 

22 Energy once and then again under 

23 the non-bypassable annually adjusted component; 

24 to the Duke Energy Ohio? 
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1 A. Yes. 

2 Q. If you could go to page Bates stamp 

3 1176. And paragraph 3 of this relates to the 

4 time period 2 008; is that correct? 

5 A . I believe 2008 and thereafter, yes. 

6 Q. I am looking at the Sth line of that 

7 paragraph. And it's the first appearance that I 

8 can find of a Cinergy right of first refusal. 

9 Do you see that? 

10 A. Yes. 

11 Q. Do you know why that was part of 

12 this agreement? 

13 A . I believe during those discussions 

14 that Cinergy Retail had requested that in 

15 contemplation of a possible entry into the 

16 retail market at that time, 

17 MR, SMALL: Could I have that 

18 re-read? 

19 (ANSWER READ) 

20 Q. So you believe that they were a 

21 wholesale supplier and they were giving some 

22 consideration to entering the retail market in 

23 Ohio? 

24 A. T h a t i s my r e c o l l e c t i o n . 
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1 Q. I also see the payments made to 

2 Kroger in paragraph 3 that we previously 

3 mentioned. My question is there are payments 

4 for half the amount actually paid on a annually 

5 adjusted portion for the provider of last resort 

6 in paragraph 1, 2 and 3. Were there payments 

7 made under this agreement to Kroger from Cinergy 

8 Retail Sales? 

9 A. I don't believe this agreement ever 

10 went into effect. So I have to say the answer 

11 is no. 

12 Q, Paragraph 8 of this agreement, 

13 Bates stamp 1177, refers to Kroger supporting 

14 the May 19th, 2004 stipulation. Do you see 

15 that? 

16 A. Yes. 

17 Q, How did Kroger support the May 19th, 

18 2004 stipulation? 

19 A. Subject to verification, but I 

20 believe this is the case, we were a signatory to 

21 the stipulation document that was filed with the 

22 Commission. I don't think we filed any other 

23 pleadings showing support. There may have been 

24 something on the record, but I would have to 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 



00734 

41 

1 identify with my counsel. 

2 Q. Was the genesis of this agreement, 

3 which we have been referring to as Exhibit B, 

4 the genesis of the discussion and the eventual 

5 execution of the agreement a response to the 

6 rate stabilization plan case, the 03-93 case, 

7 that was mentioned in paragraph 8? 

8 A. I have difficulty with the term 

9 genesis. The filing of that proceeding led to 

10 many of the issues we had that we discussed 

11 concerning the potential double recovery of 

12 certain capacity costs. It was partially in 

13 response to that application and its potential 

14 implementation. 

15 Q. Do you recall this agreement, 

16 Exhibit B, ever being discussed with the Staff 

17 of the Public Utilities Commission or anyone 

18 else at the Public Utilities Commission of Ohio? 

19 A. I have no knowledge of it being 

20 discussed with the Staff at the Commission. 

21 Q. Or anyone else at the Commission? 

22 A. I am not aware of any such 

23 conversations. 

24 Q. Or d i s c u s s i o n s w i t h a n y o f t h e o t h e r 
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1 parties to the 03-93 case? 

2 A. I am not aware of any, and I would 

3 be surprised if there were any. 

4 Q. Turn to Bates stamp 1174. The last 

5 paragraph of this agreement states that it is to 

6 remain confidential among the parties. Do you 

7 see that? 

8 A, Yes, 

9 Q, Is that the reason why you would be 

10 surprised if it was discussed with the other 

11 parties? 

12 A. Yes. That would be part if it. 

13 Q. And why was this document to remain 

14 confidential? 

15 A. Because it dealt with our wholesale 

16 power transaction and our electricity expense on 

17 this system. And as such it is a matter that we 

18 did not want our competitors in the grocery 

19 business to be aware of, 

20 Q. Turn to the page Bates stamp 1177 

21 and paragraph 11 which goes over into page Bates 

22 stamp 1178. Was this agreement terminated in 

23 connection with the PUCO order in the 03-93 

24 case? 
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43 
A. The initial order? 

Q. Any order. 

A. After the initial order in September 

of 2004 was issued subsequent conversations 

ensued. 

Q. Okay. I will ask that question. 

The September 2004 Public Utilities Commission 

order in the 03-93 consolidated cases, did that 

terminate this agreement pursuant to paragraph 

11? 

A. I don't think the order itself 

terminated this, but there were subsequent 

agreements which by their terms superseded the 

terms of this agreement. 

Q. On page Bates stamp 1178 there is a 

paragraph E which refers to the agreement 

terminating "If the Public Utilities Commission 

issues an order unacceptable to Cinergy." Do 

you see that? 

A. Paragraph B as in boy? 

Q. B as in boy, yes. 

A. Yes. I see that. 

Q. Did Cinergy relate that they were — 

the order, the September 2004 order, was 
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1 unacceptable to them? 

2 A. I don't remember that express 

3 statement being made. I just know that 

4 provisions of the order really gave rise to both 

5 parties coming back together and revisiting this 

6 particular agreement in light of what that order 

7 said, 

8 Q. And is that a fulfillment of the 

9 provisions below paragraph C on 1178, "parties 

10 agree to use best efforts to fulfill the intent 

11 of this agreement"? Were those later discusses 

12 an effort to fulfill that provision? 

13 A- I believe that is correct-

14 MR. SMALL: Okay. Let's go off 

15 the record for a second. 

16 (DISCUSSION OFF THE RECORD) 

17 (RECESS TAKEN) 

18 Q. All right- If you could turn to 

19 what I have labeled as Exhibit C. That 

20 agreement. 

21 MR. KURTZ: Did you want to clarify 

22 your last answer? 

23 THE WITNESS: If I might. 

24 Q. All right. 
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1 A. One thing I wanted to clarify in our 

2 conversation, I think you asked whether or not 

3 this agreement covered by Exhibit B had 

4 terminated. 

5 Q. Okay. 

6 A. And I don* t believe that — we never 

7 formally terminated the agreement. There is no 

8 formal letter or notification that it expired-

9 It's just based on the Commission order and 

10 based on the terms of that order and the names 

11 of these rates, changing of things, we just 

12 really continued the conversation that led to 

13 the agreement under Exhibit C that we are going 

14 to discuss. 

15 But, there was never a formal 

16 termination. I didn't want to convey the wrong 

17 image of that. The wrong information there. 

18 Q. All right. Exhibit C which is Bates 

19 stamp 1180, 1187. It bears a date of November 

20 22nd on the final page executed hy Paul Colbert 

21 and Michael Kurtz. 

22 Going to Bates stamp 1181, again 

23 this agreement is an agreement between Kroger 

24 and Cinergy Retail Sales; is that correct? 
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1 A- That is correct. 

2 Q, And the reason for the contracting 

3 party being Cinergy Retail Sales, or your 

4 discussion being from Cinergy Retail Sales, was 

5 a, as you say, a continuation of the discussion 

6 promised in the agreement that is shown on 

7 Exhibit B? 

8 A. Correct. 

9 Q, Earlier I asked who was involved in 

10 the Kroger — in the discussions having to do 

11 with Exhibit B. Are your responses as far as 

12 who was involved in the discussions that led to 

13 Exhibit C, different, any different in this time 

14 frame? 

15 A. I don't believe they would be any 

16 different. 

17 Q. And that is — 

18 A. I recall Mr, Colbert and Mr, Gainer. 

19 I would have a strong suspicion that Mr. Duff 

20 was involved, Mr. Ficke may or may not have 

21 been involved in this specific document, I 

22 cannot recall all those, 

23 Q. He was involved in either B, C, D, 

24 or all of them? 
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1 A. Or all of them in some capacity. 

2 Q. All right. 

3 A. There may have been others. I just 

4 don't have recollection of specific people. 

5 The names you had mentioned I did not have --

6 did not generate any recollection on my part. 

7 Q. Jack Stephan? Does that name 

8 connect? 

9 A- I know Jack Stephan, but I can't 

10 recall if Mr. Stephan was part of this or not. 

11 I don't think so because Mr. Stephan does the 

12 rate work for Duke Energy of Ohio. And I don't 

13 believe he would have been involved-

14 Q. Greg Ficke was the President of 

15 Cincinnati Gas & Electric Company, now what we 

16 have been referring to as Duke Energy Ohio. 

17 What connection did you place with him with 

18 regard to Cinergy Retail Sales? 

19 A. I don't know if I would have placed 

20 a relationship with Cinergy Retail Sales or not, 

21 Q. Well, the gist of my question is 

22 really related to your previous response that 

23 Mr. Stephan wouldn't be involved because this 

24 was a — this was not a negotiation with Duke 
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1 Energy Ohio. But, my question is wouldn't that 

2 also be the same with Mr. Ficke as well? 

3 A, Perhaps I should clarify. I 

4 consider Mr. Stephan somebody with whom one 

5 would engage in technical rate work, the 

6 numbers, the rate designs, the things that were 

7 in the proposal. We weren't, to my 

8 recollection, negotiating those, discussing 

9 those matters in the context of this agreement. 

10 That would have been part of the rate 

11 stabilization proceedings in general if Mr. 

12 Stephan were involved. 

13 I don't know in addition to being 

14 President of what we are calling Duke Energy 

15 Ohio, which he was an officer in any other 

16 companies- I don't know that, if there was that 

17 relationship or not- I don't recall us 

18 particularly clarifying why Mr. Ficke might have 

19 been in the room other than we do business with 

20 the Cinergy organization in several states and 

21 pay them a lot of money each year, I think Mr. 

22 Ficke was partly there as in a customer service 

23 representative capacity. 

24 Q. Do you recall when the mentioned 
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1 discussions that took place that resulted in the 

2 execution of Exhibit B, do you know when those 

3 discussions took place? 

4 A. I do not have specific dates in 

5 mind- It would have been a combination of 

6 telephone conversations, e-mails, and probably 

7 face-to-face meetings. But, I don't have 

8 specific dates in my mind. 

9 Q. Would it have occurred immediately 

10 after the -- we referred to the September 

11 Commission order in 03-93? 

12 A- Immediately suggests to me within a 

13 matter of days. I don't know it was a matter of 

14 days, but it was in time sequence sometime 

15 thereafter which would have put it in October of 

16 2004. 

17 MR. COLBERT: Excuse me. Two 

18 questions ago you asked about Exhibit B and 

19 maybe I am confused — 

20 MR. SMALL: Yes. I think I did err 

21 in that regard. 

22 Q. My question had to do with Exhibit C 

23 which is a document executed on or dated 

2 4 November 2 2nd, So if I asked you that question. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 



00713 

50 
1 to clarify this, I was asking about Exhibit C. 

2 A. And my answers were made with 

3 Exhibit C in mind, 

4 Q. So in the October 2004 time frame? 

5 A. Yes-

6 Q, All right. 

7 MR. COLBERT: Thank you. 

8 Q. Again, any discussions with Staff or 

9 anyone else at the PUCO concerning the document 

10 that is labeled Exhibit C? 

11 A . I had no such d i s a u s s l o n s , no. 

12 Q. Do you know of any discussions that 

13 took place regarding these arrangements shown in 

14 Exhibit C with any party to the 03-93 rate 

15 stabilization case? 

16 A . I don't believe there would have 

17 been any discussions with other parties, no. 

18 Q. Again this would be a confidential 

19 document known only to the Kroger and for lack 

20 of a better term Cinergy companies. Is that 

21 your understanding? 

22 A- That is correct. It would have been 

23 Cinergy Retail Sales. 

2 4 Q. Go to page Bates stamped 1182. And 
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1 in a similar fashion I am going to work through 

2 the paragraphs here, Paragraph 1 deals with the 

3 period 2005; correct? 

4 A, That is correct. 

5 Q, All right. Now midway in this 

6 paragraph it states that Kroger shall pay to 

7 CG&E all applicable components of the provider 

8 of last resort charge. And then it states and 

9 to Cinergy, referring to Cinergy Retail Sales, 

10 half of the emission allowance component of 

11 the full component of the price to compare 

12 approved by the PUCO in 03-93. Do you see that? 

13 A. Yes. 

14 Q, Why would Kroger pay to CRS half of 

15 the emission allowance component? 

16 A. It was in keeping with the parties' 

17 intent to maintain the economic value that we 

18 had negotiated in the prior agreement that we 

19 have marked as Exhibit B. We couched it in 

2 0 terms of the specific charges that came out of 

21 the case because they were identifiable and 

2 2 recognizable and could be measured and could be 

23 verified. 

24 Q. W e l l , i s i t y o u r u n d e r s t a n d i n g t h a t 
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1 there is an emission allowance component charge 

2 in the Duke Energy Ohio tariffs? 

3 A. I am aware that there is emission 

4 allowance component built into the -- I think 

5 it's built into the — I don't think it's called 

6 the fuel clause anymore. There is a — 

7 Q. FPP, fuel and economy purchase power 

8 clause? 

9 A . I believe that's right. Whatever 

10 the name is. It has to do with fuel recovery, 

11 fuel adjustment. And there is a component 

12 within that that is separately identified 

13 and talks about emission allowance. 

14 Q- When you say separately identified 

15 do you mean in the tariff or do you mean in the 

16 filings of the company? 

17 A. I don't know if it's in the — I 

18 think it's in the tariff itself. But, that is 

19 subject to check. I know that it is in publicly 

20 available form that one can view and access. 

21 Q. By publicly available you mean at 

22 the Public Utilities Commission? 

23 A. Yes. 

24 Q. And t h a t w o u l d b e t h e s o u r c e t h a t 
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1 you would use to verify, for instance, the 

2 proper charges for — to verify any payments 

3 made by Kroger? 

4 A. That is correct, 

5 Q . I guess the part of it that I am 

6 trying to understand is that emission allowances 

7 as you say being part of the fuel and economy 

8 purchase power provision is an avoidable charge. 

9 If you are shopping such as Kroger is 

10 and getting retail power from Constellation New 

11 Energy, so if Kroger can avoid it why would 

12 they -- why is there a provision for paying half 

13 of it? 

14 A, Based on my recollection it wasn't 

15 so much about the technical aspects of whether 

16 or not we could or could not pay that charge-

17 It had to do with the resulting dollar valuation 

18 that helped to balance the economic value of the 

19 arrangement, It's really I call it the currency 

20 of the day. It was a way by which we could have 

21 a measurable and verifiable figure that we could 

22 use to balance and adjust the payments, verify 

23 the numbers, and secure the economic value. 

24 Q. So it's not s o much the payment of 

ARMSTRONG i OKEY, INC., Columbus, Ohio (614)224-9431 



00717 

54 
1 the emission allowance but a certain dollar 

2 value connected with this agreement. Is that 

3 the concept? 

4 A. I am speaking from Kroger's 

5 perspective. That is correct. 

6 Q. And from Kroger's perspective it was 

7 important to have something that was verifiable 

8 that you are relying upon for this agreement? 

9 A. Sure. That is correct, yes. 

10 Q. Now, the payment of the fuel and 

11 economy power is to CG&E, by the 

12 reimbursement — I am sorry. But the payment 

13 of half of the emission allowance component that 

14 we just mentioned is to Cinergy Retail Sales; 

15 correct? 

16 • A. I believe that is correct. 

17 Q. And was it your understanding that 

18 that payment to Cinergy Retail Sales is being 

19 made as part of the total package of Cinergy 

20 Retail Sales being the wholesale supplier of 

21 power to Constellation New Energy which you then 

22 benefit from? 

2 3 A. Y e s . And t o w h i c h we h a v e t o 

24 g u a r a n t e e p a y m e n t p u r s u a n t t o t h e P e r f o r m a n c e 
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1 Assurance Agreement, yes. 

2 Q. Now, following through on that, 

3 looking lower down in that paragraph is a 

4 statement that "Cinergy or any affiliate thereof 

5 shall reimburse Kroger quarterly for half the 

6 amount actually paid of POLR charge," Do you 

7 see that? 

8 A. Yes, 

9 Q. And then there is some new 

10 terminology we haven't seen before, RSC and IMF. 

11 Was the reimbursement to Kroger also part of 

12 this total package concept that you mentioned in 

13 your response to an earlier question? 

14 A, Yes. We talked about when we were 

15 talking about document B, the first agreement, 

16 our concern about capacity charges. These 

17 specific terms, I don't know if they came out of 

18 the original filing, the stipulation or the 

19 Commission order, but at this point in time they 

20 back the terms for the specific charges within 

21 the Duke Energy Ohio tariff. But they related 

22 to the POLR charge in the generic sense. And so 

23 they became the terms by which again we had 

24 measurable and verifiable numbers to make sure 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 



U0719 

56 

1 the economic value of the arrangements were 

2 working for both parties. 

3 Q, So as I understand your response it 

4 wasn't so much — it was not a specific 

5 consideration of what was in, for instance, the 

6 RSO charge or what was in the IMF charge or not 

7 in the IMF charge, it's a total package concept 

8 of the benefit to the two parties? 

9 A. Yes, which is what the entire 

10 document is. The total economic value to both 

11 parties. This was my term, the currency of the 

12 day, but it was the ability to have measurable 

13 and verifiable numbers that were independent of 

14 the two parties of this agreement-

15 Q, Now I am going to turn to page Bates 

16 stamp 1184, and paragraph 5, This is perhaps 

17 refreshing your memory. It says "CG&E POLR 

18 charge is expected to consist of these 

19 components." And then it mentions, for 

20 instance, the RSC and the IMF that were 

21 previously mentioned in paragraph 1, 

22 And also paragraph 10 says "Kroger 

23 shall support this application for rehearing 

24 filed by CG&E." With that to refresh your 
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1 memory is it reasonable, or is it your 

2 understanding that the charges that we have been 

3 referring to are part of the application for 

4 rehearing that Duke Energy filed in the 03-93 

5 case? 

6 A. I believe they were part of the --

7 well, give me a moment to think. I have, 

8 subject to check, I believe that the Duke Energy 

9 rehearing or whatever Duke Energy was filing at 

10 the time included tariffs that had these 

11 components in it. I do not know if they came 

12 from the Commission order or they came from Duke 

13 Energy in the process of submitting another 

14 application. But they — I know they arose at 

15 the time. They were the terms that were being 

16 used and discussed. 

17 Q. Now, were the payments that are 

18 referred to in paragraph 1 made? Or payments 

19 under this agreement made? And I ask that in a 

20 broad sense. X know that paragraph 1 includes 

21 payments going in both directions. So either 

22 were they made, both payments, or on a net basis 

2 3 were there transactions done under this 

24 paragraph 1? 
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1 A. I believe there were transactions 

2 done under this paragraph 1. I recall Kroger 

3 having to make payments to Cinergy in 2005. 

4 Q, How, how does that arrangement work? 

5 Did you receive an invoice from some entity? 

6 A, We received an invoice from Cinergy, 

7 I don't recall the exact entity whose name 

8 appeared on the invoice. I would have to check. 

9 Q, Some Cinergy affiliate? 

10 A, Cinergy affiliate, with a total 

11 charge. And then at our request a breakdown of 

12 that charge b y store so that we could a s s e s s it 

13 back to our individual profit centers, I 

14 believe as well probably a supporting 

15 calculation of how the charge was being 

16 calculated, 

17 Q, And who submitted those invoices to 

18 Kroger? Do you know the person that you were 

19 transacting b u s i n e s s with? 

20 A. I don't know who created the 

21 invoice, but I do recall working with Mr. Duff 

22 on calculations and backup. 

23 Q. Did Kroger ever have any disputes or 

24 problems regarding those invoices and the 
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1 amounts of the payments? 

2 A. No. Once we got the supporting 

3 documentation and the allocation by stores we 

4 reviewed it and deemed it consistent with the 

5 agreement of the parties, 

6 Q. In that process of verification were 

7 there environmental allowance numbers provided 

8 as backup to Kroger? 

9 A . I have to check, Mr. Small. I would 

10 presume, but I have to check. 

11 Q. I am a little bit unclear as to how 

12 these payment were made. The payments to 

13 Cinergy, which is the name used here for Cinergy 

14 Retail Sales, half of the emission allowance 

15 component. Now, that would in the tariff 

16 normally be stated as a monthly charge. Were 

17 there monthly figures associated with that? 

18 A. I don't recall. 

19 Q. And the reason I am asking is then 

20 there is a reimbursement for Kroger, I am 

21 looking in paragraph 1, Bates stamp 1128, of 

22 quarterly payments to Kroger- And I would like 

23 to know how these arrangements were made. Were 

2 4 there monthly payments being made and then 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 



00753 

60 
1 quarterly reimbursements coming to Kroger? 

2 A. Well, Kroger would have paid the 

3 Duke Energy Ohio invoices as rendered. Those 

4 invoices are rendered on billing cycles. They 

5 contain assessment of charges that are approved 

6 by the Commission. Then on a quarterly basis we 

7 would have made the calculations I will say 

8 outside of the utility billing process, but 

9 would have taken the numbers paid outside of 

10 that and made calculations that were part of the 

11 utility billing cycle, and then made the 

12 requisite payments or whichever direction they 

13 went. 

14 Q, Your response though seems to omit 

15 one payment which is — you mentioned the 

16 payment under the tariffs to what we have been 

17 calling Duke Energy Ohio, 

18 A. Yes. 

19 Q. And the reimbursement to Kroger 

20 quarterly which we can see in paragraph one, but 

21 there also is a payment by Kroger to Cinergy for 

22 half the emission allowance component. 

23 A. Yes. 

2 4 Q, And y o u r r e s p o n s e d i d n ' t m e n t i o n 
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1 that payment. 

2 A. I am sorry. That is what I was 

3 talking about. We did make that payment on a 

4 quarterly basis. 

5 Q. So there were quarterly payments to 

6 Cinergy, quarterly reimbursements to Kroger. 

7 So there is a quarterly system that developed 

8 here? 

9 A. Yes. 

10 Q. Okay. 

11 A. That was completely outside of 

12 the utility billing cycle because that was an 

13 addition. 

14 Q. If you would turn in Exhibit C, 

15 paragraph 10, there is reference to Kroger. 

16 It states "Kroger shall support application for 

17 rehearing filed by CG&E." Do you see that? 

18 A. Yes. 

19 Q- How did Kroger support the 

20 application for rehearing filed by CG&E which we 

21 have been calling Duke Energy Ohio? 

22 A. Oh, I am not sure if there was a 

23 specific document that was signed by the parties 

24 that was submitted by CG&E. Or if Kroger filed 
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1 a pleading. I would have to verify. Or if 

2 there was something orally done at a hearing. 

3 I don't know the specific means by which our 

4 support manifested. 

5 Q. Some action at the Public Utilities 

6 Commission? 

7 A. Some appropriate action at the 

8 Public Utilities Commission. 

9 Q. I s i t f a i r t o s a y that the agreement 

10 that we have labeled as Exhibit C is the result 

11 of or predicated upon the application for 

12 rehearing filed by CG&E or Duke Energy Ohio? 

13 A. I am not sure what all that meant. 

14 But what I would tell you is that the 

15 Commission's order in that proceeding changed a 

16 lot of the terms and conditions and economic 

17 value for both parties to the point where we had 

18 to look at our ongoing arrangement and make the 

19 requisite adjustments to maintain the economic 

20 value to both parties. 

21 Q. And the economic adjustments that 

22 you are referring to are those that would 

2 3 recognize the then current proposals of Duke 

24 Energy Ohio? 
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1 I A- Yes. Because that was the 

2 independent tariff numbers that were measurable 

3 and verifiable that became the measurements for 

4 the two parties-

5 Q. If you would turn to page Bates 

6 stamp 1185, Actually it's paragraph 11 which is 

7 1184 and carries over to page 1185. It states 

8 "This agreement constitutes Kroger's contract 

9 with a credit worthy CRES firm generation 

10 service for its full capacity energy and 

11 transmission requirements from January 1st, 2005 

12 ..." I don't want to continue to read that 

13 paragraph. But, what does that mean? Provide 

14 firm generation services. It has the flavor of 

15 being a retail, and it does mention competitive, 

16 CRES stands for competitive retail electric 

17 service, it has the sound that Cinergy Retail 

18 Sales is the retail provider to Kroger, 

19 A- It may have that sound to you. At 

20 the time they were not our retail provider, 

21 Q. And they never have been your retail 

22 p r o v i d e r ? 

23 A- That i s c o r r e c t -

24 I Q. What d o e s p a r a g r a p h 11 m e a n ? 
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A. Kroger was very concerned based on 

what was going on in the rate stabilization case 

that we were still able to avoid any of the 

bypassable charges that were available in the 

Duke Energy Ohio proceedings, And so we tried 

whenever possible to make our documents such 

that we could present them to Duke Energy Ohio 

at the appropriate time and as required to make 

sure that we were considered in the case of 

the rate stabilization charges described on 

Bates stamp 1185; that we were part of that 

first 50 percent of eligible load so that we 

avoid some of these charges. 

Q. Weren't you already -- didn't Kroger 

already have a contract with a credit worthy 

CRES provider by the name of Constellation New ,• 

Energy? 

A. We did. 

Q. And t h a t i s the a c t u a l r e t a i l 

arrangement 

Sales? 

A. 

were erring 

and putting 

Not one within Cinergy Retail 

It is our actual arrangement, but we 

on the side of being conservative 

provisions in whenever we could, 
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1 whenever possible, just to add to our 

2 documentation to that effect. 

3 Q. Was there notification to Duke 

4 Energy Ohio regarding Kroger's contract with 

5 Constellation New Energy as well? 

6 A- Can I have that read back, please? 

7 (QUESTION READ) 

8 A. Duke Energy Ohio was aware of that 

9 agreement already because we were a market 

10 participant, I can't recall any sort of 

11 reaffirming of the arrangement because it was 

12 ongoing. 

13 MR. SMALL: Could you re-read that 

14 answer? 

15 (ANSWER READ) 

16 Q. You mentioned in your response Duke 

17 Energy Ohio. Is your response that Duke Energy 

18 Ohio knows which customers are already switched? 

19 Is that the concept? 

20 A. It's my understanding they keep 

21 those records because they need to know what 

22 charges to assess to market customers. 

23 Q, And in addition to that wholesale 

24 power was being provided by some Cinergy 
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1 affiliate to Constellation New Energy for 

2 service to Kroger as well. They knew that as 

3 well; is that correct? 

4 A. They being — 

5 Q. A Cinergy affiliate. I didn't 

6 specify which one. 

7 A. Well, the Cinergy affiliate 

8 providing power to New Energy knows of that 

9 agreement, yes. If that is what your question 

10 is. 

11 Q» And you believe that was Cinergy 

12 Retail Sales? 

13 A, To the best of my knowledge, yes. 

14 Q. Take you back to the document Bates 

15 stamped 1182- It's within this package. Exhibit 

16 C. Here there is reference to "It is 

17 anticipated that New Energy^ will continue to be 

18 Kroger's retail electric service provider during 

19 2006 through 2007." Do you•see that? 

20 A. Yes. 

21 Q. And in the paragraph that we j ust 

22 visited, paragraph 11, it refers to "Providing 

23 notice that Kroger will take generation service 

24 January 1st, 2005 through December 31, 2008." 
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1 Do you see that? 

2 A. Yes-

3 Q. There is a difference of one year. 

4 was there an arrangement with Constellation New 

5 Energy for the 2008 period? 

6 A . I don't believe so, no. 

7 Q. Was there any other arrangement with 

8 a competitive retail electric service provider, 

9 that is one that is certified and registered to 

10 do business as a retail provider, is there an 

11 agreement in place for retail service to Kroger 

12 in the 2008 time frame? 

13 A. No, 

14 Q. Is there an agreement to that effect 

15 today? 

16 A- No. 

17 Q. Your agreement with> Constellation , 

18 New Energy ran out at the end of 2007; is that 

19 correct? 

20 A, That is correct. 

21 Q. Turning in Exhibit C to paragraph 

22 13, which also has sub-paragraphs A, B and C. B 

23 in particular, subpart B of paragraph 13 refers 

24 to --
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.. Q-

termination 

B as in boy? 

B as in boy, 03-93, 

provision relates to 

1 

68 

and the 

"If the PUCO 

fails to issue an entry on rehearing acceptable 

to Cinergy-

A, 

Q. 

" Do you see that? 

Yes, 

Did that happen? Di 

Sales provide any indication or 

that an ent 

03-93? 

A. 

so. 

Q, 

provisions 

A. 

d Cinergy Retail 

notice to Kroger 

ry on rehearing was unacceptable in 

I don't recall one. I don't believe 

Was this agreement terminated by the 

of paragraph 13? 

I don't believe it was terminated by 

the provisions of paragraph 13. 

i Q -

fashion? 

A. 

terminated 

Was it terminated in 

No, I don't believe 

some other 

it was 

at all. Probably superseded by the 

document that we note as Exhibit 

have been no formal termination 

arrangement 

Q. 

s. 

D. But there 

of these 

And payments were made under what we 
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1 have marked as Exhibit C? 

2 A. Yes. Kroger made payments under 

3 these arrangements. 

4 Q. And we are going to get to the 

5 superseding of this agreement in just a little 

6 bit. But while these payments were being made 

7 either to Kroger or to Cinergy Retail Sales were 

8 the other provisions in this agreement. Exhibit 

9 C, also there in effect and being followed by 

10 the parties? 

11 A. To my knowledge they were. 

12 Q- Let's move to Exhibit D, which is an 

13 agreement dated on the last page, the agreement 

14 is Bates stamp 1188 to 1195. And on the last 

15 page 1195 it's dated November 9th, 2005. 

16 Are you familiar with this agreement? 

17 A, Yes, 

18 Q. And is the execution of this 

19 agreement. Exhibit D to this deposition, the 

20 document that you referred to previously as a 

21 superseding agreement? 

22 A. I believe it is. Yes. 

23 Q. So t h e p r o v i s i o n s i n E x h i b i t C were 

24 f o l l o w e d by t h e p a r t i e s u n t i l e x e c u t i o n o f what 
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1 we have marked as Exhibit D in November 2005; is 

2 that correct? 

3 A, To the best of knowledge, yes. 

4 Q. What caused the parties to re-exam 

5 their agreement and enter into the agreement 

6 listed as Exhibit D? 

7 A, Knowing that intervening one-year 

8 period, my recollection there were probably a 

9 number of different things going on. The one of 

10 greatest importance to us was the proposed 

11 merger of Cinergy with Duke Energy. I don't 

12 know what else may have been going on at that 

13 time. But it had been a year that the merger 

14 was being proposed. Because they are our 

15 wholesale provider of power you stay close to 

16 your people with whom you do business, 

17 But, I am thinking maybe the merger 

18 proceeding was probably the primary driver, 

19 Q, If you could direct your attention 

20 to paragraph 8, Bates stamp 1192. I think this 

21 is more confirmation than anything. There are 

22 two proceedings at the Public Utilities 

23 Commission that are mentioned there or — 

24 actually there are three case numbers, but one 
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distribution rate 

case mentioned and a Cinergy-Duke merger. 

A. 

Q. 

A, 

Q-

paragraph 

A, 

Q. 

transpired 

take place 

A. 

Paragraph 11? 

I am in paragraph 

Okay. 

But I believe it's 

11. 

Okay 

8. 

also mentioned in 

Are these the major events that 

that caused the new 

? 

For me it was. Fo 

the Cinergy-Duke merger case. 

Q. 

Exhibit C, 

And going back one 

1185, the bottom of 

a reference to best efforts to 

intent of 

it was the 

around the 

and not th 

provision 

this agreement. Are 

merger that caused : 

negotiation to 

r Kroger it was 

more time to 

the page there is 

fulfill the 

you saying that 

/ou or the events 

merger that caused new negotiations 

e termination of the agreement and the 

here for making a best efforts to 

renegotiate the agreement? 

A. It was a combination of maintaining 

the economic value of the addition of the 
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1 current agreement, and that was the primary 

2 driver, plus just the knowledge and 

3 understanding of the merger and what it meant to 

4 our agreement. And we just wanted to make sure 

5 there was continuity in the economic value, and 

6 as always being responsible for Kroger and its 

7 electricity expense, if there was new value to 

8 be gained we were seeking it-

9 MR. SMALL: Let's go off the record 

10 for just a moment, 

11 (DISCUSSION OFF THE RECORD) 

12 (RECESS TAKEN) 

13 (EXHIBIT MARKED FOR PURPOSES OF 

14 IDENTIFICATION) 

15 Q. Let's go back on the record. 

16 During the break, Mr. George, I have had marked 

17 Exhibit E which is two letters, one dated 

18 Noverober 30, 2004, and another one dated 

19 December 3, 2004. And they have the designation 

20 that you are the responsible party for the 

21 document. Do you recall these documents? 

22 A. Yes, I do, 

23 Q. What a r e t h e s e documents? 

24 A. P u r s u a n t t o I b e l i e v e t e r m s o f 
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1 the — what we are calling Duke Energy Ohio 

2 tariff had to issue a notice to the utility and 

3 it had to do with notifying them that we were 

4 going to stay with a CRES because that was one 

5 of the conditions by which we could avoid some 

6 of those charges we were talking about before-

7 Q. Those are charges that were in 

8 the tariffs following the submission of tariffs 

9 after the Commission's entry on rehearing? 

10 A, Right. And this refreshes my 

11 recollection from before that pursuant to the 

12 applicable terms of the utility tariff we had to 

13 issue that notice. And I believe it applied to 

14 '06-'07 and I believe '08. We had to issue this 

15 letter to the utility to let them know what we 

16 were doing so that we could avoid some of those 

17 charges. 

18 Q. What is the purpose of the December 

19 3rd letter? It seems to provide additional 

20 information to the November 30th letter, 

21 A. Yes, If I recall correctly when I 

22 believe Mr. Jones or someone in his office 

23 called me about this and there was something 

24 about the letter that I wrote that wasn't clear. 
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1 Q. You are referring to the November 

2 30th letter? 

3 A. Yes. I am sorry. The November 30th 

4 letter. I believe there might have been an 

5 attachment that went with it. And I didn't 

6 adequately put all of the accounts on there. 

7 And so I had to issue the December letter just 

8 to make sure we were clear that it was all of 

9 our eligible accounts. I would have to check my 

10 records on that, but I believe that is what was 

11 going on at the time. 

12 Q. And who is Mr- Jones? 

13 A. I believe Mr, Jones is in the 

14 Supplier Business Center and he is the one to 

15 contact people regarding being in the market. 

16 Q. Did you have any other dealings with 

17 Mr. Dan Jones? 

18 A. No, other than this exchange over 

19 these few days, I don't believe I had before or 

20 since. This does remind me that we needed to do 

21 that to comply with the tariffs that were taking 

22 effect at the time. 

23 Q. All right. You can set that 

2 4 aside. I wanted to go back for a moment to 
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1 Exhibit C. It's the agreement dated November 

2 22, 2004. 

3 A. Yes, 

4 Q. Bates stamp 1184, and paragraph 4 at 

5 the top. Paragraph 4 refers to the IMF 

6 payments, or — are you familiar with the IMF 

7 charge in Duke Energy's tariffs? 

8 A . I don't have knowledge of the 

9 specific provisions. I know it's infrastructure 

10 maintenance fund maybe, but I know it's a tariff 

11 rider that is in existence. 

12 Q. Okay. And this is a term that is 

13 new to -- at least it wasn't in the earlier 

14 agreement from approximately July 2004. Did you 

15 have discussions with the company or with the 

16 counter party concerning the IMF charge? 

17 A. I believe we did as part of this 

18 overall document, and separately as we are 

19 looking at the various PUCO documents being 

20 filed and discussions taking place in that case. 

21 I think we were aware of it in that case 

22 independently. 

23 Q. Is it your understanding the IMF is 

24 related some way to a capacity charge? Related 
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1 to capacity in some way? 

2 A. It's my understanding that it is. 

3 It's part of the provider of last resort^ which 

4 for me, my opinion is it deals with capacity 

5 charges. It probably deals with a lot of other 

6 things as well. But, that is how I consider it. 

7 What I consider it to be. 

8 Q. Okay- And this states that "Cinergy 

9 shall reimburse Kroger quarterly for IMF 

10 payments in excess of four percent of little g." 

11 Do you see that? 

12 A. Yes. 

13 Q- Were there payments made by Cinergy 

14 Retail Sales to Kroger to reimburse Kroger for 

15 ,TMP charges as provided in this paragraph? 

16 A- I have to check, Mr- Small, but I 

17 don't recall ever receiving payments under 

18 paragraph 4. 

19 Q- Would those have been on the overall 

20 spreadsheets that where being exchanged, or 

21 the documentation. I think you referred to it 

22 as backup material for the charges to Kroger and 

23 charges to Cinergy Retail Sales. 

24 A. If there were payments made they 
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would be there. I just don't recall ever 

getting any payments for anything in excess of 

four percent of the little g. 

Q. And is it your understanding that 

that is in excess of -- you mentioned earlier 

that the paragraphs 1, 2 and 3 pertain to 

particular periods- Paragraph 4, is it your 

understanding that is for IMF payments in excess 

of four percent of little g for all periods of 

time? 

A. It would have been applicable to all 

periods of time. 

(End of the confidential portion of 

the deposition) 
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State of Ohio 

County of 
SS 

I, Denis George, do hereby certify that 

I have read the foregoing transcript of my 

deposition given on February 21, 2007; that 

together with the correction page attached 

hereto noting changes in form or substance, if 

ariy, it is true and correct. 

Denis George 

I do hereby certify that the foregoing 

transcript of the deposition of Denis George was 

submitted to the witness for reading and 

signing; that after he had stated to the 

undersigned Notary Public that he had read and 

examined his deposition, he signed the same in 

my presence on the day of , 

2007. 

Notary Public 

My commission expires 
,20 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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CERTIFICATE 
State of Ohio 

County of Franklin 
SS: 

I, Michael O. Spencer, Notary Public in 
and for the State of Ohio, duly commissioned and 
qualified, certify that the within named Denis 
George was by me duly sworn or affirmed to 
testify to the whole truth in the cause 
aforesaid; that the testimony was taken down by 
me in stenotypy in the presence of said witness, 
afterwards transcribed upon a computer; that the 
foregoing is a true and correct transcript of 
the testimony given by said witness taken at the 
time and place in the foregoing caption 
specified. 

I certify that I am not a relative, 
employee, or attorney of any of the parties 
hereto, or of any attorney or counsel employed 
by the parties, or financially interested in the 
action. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my seal of office at 
Columbus, Ohio, on this 23rd day of February, 
2007. 

Michael O. Spenper, Notary Public 
in and for the State of Ohio and 
Registered Professional Reporter. 

My commission 
July 28, 2008 

e x p x r e s 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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N a m e : f l H I H I H H H H 
C u s c o m ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ b 
f a x T f l J i ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
l^Kone-^^^^^^^HB 

Date: 12/14/00 | Audit ^: 
Name: Joseph W. Toussaint 
Company: Cinergy Services, Inc. 
Fax: (859)372"SS6S 
Phone: (859) 572.^J6« 

CONFIRMATION LETTER AGREEMENT FOR A TRANSACTION 
UNDER THE CINERGY OPERATING COMPANIES 

MARKET-BASED POWER SALES TARIFF - MB 

SERVICE SCHEDULE A: MARKET-BASED POWER 

This Coijfinil^tion Letter Agreement and the Setvice Agreement for Power Betweenl 
id Cinergy Operating Companies dated as of December 14,20O0» 

'Agreement**) contains the mutual and respective understandings between 
'Buyer^ and the Cinergy Operating Companies 

T'CInerg)"' or^SelTef") regarding the specific tezms and conditions of ser^'ice and the 
characieristics for the sale of Market-Based Power, pursuant to Service Schedule A ofthe 
Cinergy Operating Companies FERC Electric Market-Based Po^ '̂er Sales Tariff, Orisinal 
Volume No. 7 C'Cinergy MB tariff"). 

The following are the Pricing Terms and Conditions of Service for the Transaction: 

Cinergy Services. Inc., as agent for and on hebalf of The Cincinnati 
Gas & Electric Company C'CGAE**) and PSI Energy, Inc. 

jCinergy Operating Companies**). (ca)lectively, "^Cinerg: 

r^^SSrgy^mLw •ntrgy wim Liquidated Damages for each of ihe 24 hours fbr 
each day provided during the term ofthis agreement The Product is 
further defined by hourly load shape limitations described below in 
the Load Shape Provision. 

The Maximum Hourly (^ancjty in any hour during each year ofthe 
tenh will be as follows: 
Year Msximttm Hourly Quantity 
2001 
2002 
2003 
2004 
2005 ^ ^ ^ 
2006 ^ ^ H l p p U c a b l e to Extension 1} 
2007 ^ ^ H l a p p l t c a b l e to Extension 2} 

***Buyer is cunently confirmmg ils fwecasted re?aij load 
obligation. As such, Buyer shall have the right to increase the 
Maximum Hourly Quann'ty for up t o f l ^ B f o r each Year. 

OEPOSITON 
EXNl x̂mr 

A_"Vw*?X' 
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respectively {"Adjustment"). Buyer^ust elect and confirm the 
Adjustment by dbcumentar>* verification provided to Seller by 
December 31, 2000. To the extent that Buyer elects and confions 
the increase to the Maximum Hourly Quantity, the Maximum 
Hourly Quantity shall be increased for each of the Years by equal 
quantity. In no event shall the Maxiinum Hourly Quantity for each 
Year increase by more thaJf^^^^i rsuant to the Adjustment. 

If the Buyer's megawatt hour consumption exceeds the Maximum 
Hourly Quantity stated above in any hour (incjuding the Adjustment, 
if applicable), Seller shal! charge B u y ^ ^ H | f the hourly market 
price as calculated by Cinergy in a commercialty reasonable manner 
for each megawan hour served above tbe Maximum Hourly 
Quantity, Buyer shalj^^ke^gayfor the quantity equal to a monthly 
minimum load factor y ^ | | | H B | | B s e d on the Maximum Hourly 
Quantity defined above, in the agftregtefor each month and a 
yearly minimum load & c i o r o f l H H H ^ s c d upon the Maximum 
Hourly Quantity defined above/lnth^ggregate for each year. 
During and limited to January and Febnjaryof200], and the b$t 
month ofthe Terni ofthe A g r e e m e n t | | | m ^ p ^ e s e r v c s the right 
to schedule below the minimim) monthly load factor. To the e^c^nt 
thecomraa is tcnninated as a result of an Event of Defauli 

** ^ f l j ^ M M ^ not have the right to schedule below the monthly 
^ffl^BSi load factor for that month. 

Delivery Point: 

Term; 

Into Cinergy, Seller's Daily Choice, ^ e e Attachment A for further 
definition). 

E'T 0100 Eastern Prevailing Time CEPT") on 
hrougbHE2400EPToi 

On or b e l b r ^ B M H H H P i n ^ i ^ y ^ ^ ' ^ ^ ^ ^^ ^^^^ ^"' ^ ^ ^^^ 
obligation, to extend tbe Term ofthis Agreement, including the Price 
and each ofthe terms and conditions expressed herein for the pertod 

^ ^ ^ ^ ^ ^ ^ ^ ' , rE5<tension)*>Onor 
b e & r S M H I ^ ^ B ^ the extent that Cin^gy exercises Extension 
1, C i o ^ y ^ a l n ^ F t h e right, but not the obligation, lo extend the 
Term ofthis Agreement, including the Price and each ofthe terms 
and condition expressed herein for the perioi 
throuetff l i lJ^^BBMBl^l^tension 2"). 

Pncc: megawan hour. 
Scheduling: Btiyer must provide day-ahead schedules by 10:00 a.m. EPT 

one business day prior to delivery of energy. Pre-schedules and 
control area information will be confimied by the Seller and the 
Buyer before 10:00 a.m. EPT, one Busines^^prior to delivery. 
The Buyer will be allowed a maximum dJBBpiischedule changes 
per day for no additional jee. Seller s h a l l ^ l ^ B u y i 
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additional schedule change. Further, the Buyer shall provide 45 
minutes notice prior to the start ofany schedule change. 

Transm tsston: Buyer shall be responsible for al] transmission costs and 
transmission losses firom the Deiiven^ Point. Seller shall be 
responsible for transmission costs and losses to the Delivery Point, 
| 0 | | | i | n a { ) a l l be responsible for aii charges associated with its 
provision ofretail electric service tbat derives firom this wholesale 
transaction.. 

Load Shape 
Provision: 

Tlic parties agree that the Price per niegawatt hour of energy that is 
offered under this Agreement is predicated upon a Reified load 
shapeandCinergy's understanding ofthe consumpti< 
H f ^ H B k n d use^ retail cu^omc 
TnaUM^decermination ofthe Price stated nerem reiios, m pi 
upon a specified, predictable, and relatively consistent energy 
consumption pattezn^ The parties agree that this olfering was not 
priced to accommodate a wholesale economic call option product 
and agree that stKh use would, constitute an Event ofPefault 
pursuant to the Cinergy MB tariff As such^SBHHHjJIrees to 
receive the wholesale power delivered by C i i ^ ^ ^ W K t to this 
Agreement in.a manner consistem vt.ith the mutual understanding 
expr^sed above. Energy sched^ed and received byl 
from Cinergy in ^ ^ c ^ s ^ ^ H p ^ \ h e energy requiret 

i |HM|ftretaiI l o a d M l ^ ^ R a n hourly basis will 
g reaS^I the Price < ^ ^ ^ H | t h e hourly marketpn^a^alculated 
by Cinergy in a c o m m ^ ^ ^ reasonable manner. l^MMIfci^alJ 
permit Cinergy to audit the meter data fbjMBp|^< 
applicable records as necessaiy to ensujre compKnce with this 
provision. Such meter data and applicable records shall be preserved 
and retained b f H H H H H l ^ ^ B K l n i t h e duration ofthe 
contract term. 

I 

unaersianamg 

[] be billed a t m ^ T 
price as calculat< 

This agreemem shall be conditioned upon implementation of 
CC&E*s Ciistomer Choice Program, which is to occur on or about 
Januaiy 1,^001: . /:-.- . . -. . 

Conditions 
Precedent 

Any conflicts between this Confinnation Letter Agreement, the Service Agreement, and 
the Cinergy MB tarifif shjall be resolved in favor ofthe Confirmaiion Letter AgreemenL 
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Please confirm your agreement vrith the transaction terms and conditions set forth in this 
Confirmation Letter by executing five (5) copies ofthis letter and retuming them by the 
end of tisis business day to the undersigned Cinergy representative at Gnergy Services. 
Inc., 7200 Industrial Road, Florence, Kentucky 41042. 

Customc Company: Cinergy Services, Inc. 
As Agent for and on Behalf of 
The Cincinnati Gas & Electric 
Company & PSI Energy, Inc,^ 

eph w. Toussaint 
Vice President 

Date Signed: December 14,2000 

i nr 
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ATTACHMENT A 

"mte Cinergy** Product and Delivery Mechanrsm 

'Into Crnergy^ is a btiaterat transaction for the sate or purct^ase of electncai energy. Energy is traded in 
the fbrm or physical Megawatt-twurs scheduled between counterparties according to specHlc demand 
periods'. Perfbrmance in Into Cinergy transactions is secured by 'iquidajed damages-

Delivery 

a. Delivery is made inio the recefving control area's transmission system. Seller's daily option of 
interface: or by procuring ensvgy gsnerated from a source witNn the receiving control area. 

b. The receiving central area In into Cinergy detivsries is defmed as the high voltage transmission 
system operated by Cinergy Corp.. which othenvise can be refen-ad tne Cinergy Transmission System. 

c. The Cinergy Transmission System contains eleven (11) border inierfiaces. These interfaces 
include: CIN/AEP. Ctl^/NtPS. CtN/OVEC, CtN/EKPC. Ct»f/KU. CIN/StGE. CtN/QPS. CIN/tP&L 
CIN/LGSH. Clt^/DPl, ClhWHE 

d. m the case of rnterfaces intemat to the Cinergy Transmission System, there are several entitres 
that own or control generation insUe the receiving control area, which can be used in fulfillment of Salter's 
*into Cinergy" delivery obiigattons. A partial list ofthese entitles includes Cinergy. Indiana Municipat 
Power Agency (IMPA). Wabash Vaitay Power Assodatron O^WPA). City of Hamilton (OH). City of 
Logensport(fN) and Purdue Untversily. 

t l . Stttlar's Obtrgations: 

a. The Seller is required to deliver financially firm energy into the receiving control area's 
transmission system at any interface designated by the Setter. Seller's designation of interface can 
change daily. 

b. The avaitabitity to the Buyer of transmissibn sen/'ct on the receiving control area's transmission 
system al a particular inierf^^ shall serve as a precondition of Setlef s designation of deivery poinl. The 
Seller places no restrictions on the Buyer regarding the quafity of transmission sefvice to be used in the 
transactlonV 

c. The deterrninatron of transmission service avaftabillty for the Buyer is made through Suytr's 
conflmned transmission request recorded on Ihe recefving contml area's Open Access Same Time 
Infomiaiion System (OASIS)* or by the regional transmission group/lndependent System Operator 
(hereafter referred to as an ISO). Buyer's transmission request for day ahead scheduling of energy must 
be submitted to the responsible transmissibn agency at the earResI time for the receipt of such schedules 
after Ihe 12:00 P-M. Sastem Prevailing T\trm dectaraiion of schedules. 

d. The Setter is not releasad from his delivery obtigalion to the BvyBr. if (he Buyer is unable to obtain 
Iransmtssion service on Ihe receiving control area's transmission system. Should transmission service 

^ T h * pPDdifCt dcscr^on tvr tnergy in Into Qnaffy ininucBoftf % T'lnn. W|A UquiMVrf Oamagn", 
^ Thef« 9 n ci'cumswnas wntr t Buyer** w of non.bn ironomnsfon sofviee aeiHHflS the standnJd or iraiKniiston ovaRoOiiity. bm 
can reaie m ricK ID Dw Buytr xtM i$ DOyond ih t ccope of Scfe**! /esponslbillits in 'Mila' tronsadionv ( i t t IM c) 
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not be available to the Buyer at the Seller's designated irUerfaca. the Seller shaU be required to make one 
of the toitowlng designations to tne Buyer (i). an ahemate interact for which transmission senrfce is 
available co the Suyer. or (2). a generation source Inside the receiving control area for which transmission 
service is available to the Buyer (see id). 

e. Th« Seiior is responsible for securing any transmission service or interface capadty required to 
deliver financialy firm energy from Uie generating source into the receiving control area^s transmission 
system. 

f. Seller's obligation to deliver energy to the Buyer is not relieved because o^ (1). insuflieient 
Available Transfer Capacity (ATC) between the receiving control area and adjacent control areas, (2). 
transmission sen/ice curtailments at Seller's designated htetUca, (3). Sailer's loss of transmission 
service, or (4). Selefs loss of generation source, tn the event Selicr is unable to delNar energy to the 
Buyer Sellftr shatt designaUt an alternate interface or source of generation inside the receiving control 
area by which Seller's delivery obligsKion can be satisfied. This provision ts appt'cabie to day ahead and 
same day transactions. 

g. Seller is responsible tot any additional transmission purchases Incurred by the Buyer in 
connection with Seller's failure to deliver energy at Seller's previous interface designatlon(s). Shotud ttiis 
circumstance occur, Seller is obligated to compensate for Bayer's incremental transmission costs, and/or 
associated congestion charges as a result of Saber's change in Buyer's point of receipts. In (he case of 
same-day curtailmar^ts. Seller is responsible tor the lesser of. (1), Buyer's hourly non-firm transmission 
system purchases over the duration of the curtailment a (2), Seller's-hourty transmission costs incurred 
fmm the delivery of energy to Buyer's point of defiveiy. whch by r^utual agreement can include any 
transmission purchases outside of the receiving control area. For day-ahead transactions. Seller is 
responsible foraii additional receiving control area transmission-purchases, attributed to Setter's change 
in Buyer's interface designation(s). 

h. E)ccept fbr the conditions referenced in llg. the Seller is not responsible fbr transmission service 
Inside the receiving control area's transmission system. The Seller's deliveiy obligation to the Buyar is 
limiti9d to ih9 transfer of energy to the Buyer at the Seller's designated inlerface. Seller's rasponsiblity 
does not extend beyond the Buyer's point of receipt, 

111. Buyer's OMisatlona: 

a The Buyer has the obligation to receive financially firm energy at the inlerface designated by the 
Seller 

b. Should no transmission service be availabla to l i ^ Buyer at a particular interface designated by 
the Seller, the Buyer can raquire the Setter (o maka driver/ to another intertee. Seller's option of Buyer's 
receipt point (Refer to Safler's obHgations. sections nb and Itcy. 

c. The standard of availabiitty of transmission service to the Buyer at Seller's designaied imetface is 
applicable to both firm and non-ffrm transmission service. No requirement is made on the Buyer to select 
tirm transmission service over non-firm service. However, following designation of Interface tiy the Seller. 

' In tho c u e of C m e i ^ . consesiion ehatgts r«f>r lo torn* ^ 9inof3i«n re^fepoteh eesit esuMd by ih i tinlmontfoe seMdvmt) of 
Suyer'fi onof^ on Citergir'* SOO MW inttr^ompony (ITC) ironfmitsiofi lio t im. This conditiofi ufouid ee dut lo S«iior'& sjme day 
eho/iflo in euyt r^ potoi oT 'Ceetpc from On* siO« of Ihe C^neigy Trantmiseion S ^ v m lo tho other. Thf Ontrgy Tranemiufon 
Systoffl ts ̂ lorcoMoeied to oomroi a/«at on iho East iWo In ONo. and eoniroi areas on IKO W n t sJdt In inoiam 

P*9e2 or a 
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Buyer's decision to purchase and utilize non-Rrm transmission service can carry singutar consequential 

risk for the Buyer^. 

d. Under mutual agreement. Ihe Seller can miUgata the effect of Buyer's consequential n'sk by 
moving the in terne designah'on (br the Buyer. Should such an accommodation be made by the Seller, 
the Buyer is responsible for all costs associated with re-routing Setter's energy to the Buyers point of 
receipt, including Seller's incremental transmission costs. 

IV. Performance 

Counterparty perfomiance in "Into Qnergy b^nsacUons fbr energy is excused only by event of fbrce 
rr^jeure. 

V. Seller's Non-Performance 

a. tf the SeUer fails to deliver energy, the Seller shall be tiabte to the Buyer tor Buyer's reasonably-
incurred financial cost of replacing the energy the Seller failed to deliver. 

VI. Buyer's Non-Perfomiance 

a. if the Buyer fails to take delivery of the energy, the Buyer shall be tiabte to the Seller for Seller's 
reasonabty-incunied firtancial toss in connection with Seller's efforts to resell the energy that the Buyer 
failed to take. 

VII. Scheduttng of Energy 

DaHy preseheduled by 13:00 PM Eastern Prevailing Time, one bustrtess day ahead excluding NERC 
hotidays. 

' Contoqvoniiat rtsk caused by iri« SvytCs Ootition to obtain non-IInn IranSfnission soisfico can I M iHifstralid t f Two o m n p t w : 

( t ) Ocopile Iho avijtabifiy of fiim transmisaion Mr\4co 3t tho time of S o t o r t tntarlhco dosionotion, tht Buyer decides to ovrchato 
rion-flrm transfnissron senrtoo through CInorzy *of o d«tivo7 ooiigailon oowmstroam. A imortootfing urobtom devoiDpa ovtsido or 
Cnorgy. and Ihe BuyOT^ \t$t Ot non-rirm transmisston sorvico through Clntrgy caucos )hc transmission provider in a control are* 
ndi'aoent lo Cinergy to eunaa tho Buyor** transmission sonrtet al a Ctnorgy Syaltm border Morfooo. Even ihoufih (ho Buyer h i d 
arranged tor rum traftsmluion ftom the Cinorgy Bolder to the p o H of debvery downviroain. Ihe reaaon tor Die Buyer's cortaiment is 
anrlbuted to the quatily oftransmissjon senric* used In Cinergy, tn this axantptc the Salter's deiv«fy obtlgatfon ta mat. The Buyer 
has availabio transmission and «. able to bring iha Setter's enngy into Ont igy . Seier's choice of i ne i ^oe has no cKoci on 
Buyer's cwnequentlat toss. 

(2) The Buyer hns obtained non-flrm ti^rsrrtisaion sendee for a next day energy transaction, huc dodines to upgrade to Ann 
iransmtsiton service ivhtn notiSad by the Cinergy Transmission System ol evnaHmenia to holders ol non>flrm transmission. Ova to 
incraased sales or lirm tranirrrtsslon products. AlQiovgh the Buyer la granted the ngnt or itrst reAisat to upgisdr to firm tranamisaion 
betoro a mint party is attowed lo ourehat* Arm me Bt^ rchooaes not te change the quadiy of hia transim'ssloa on tho aasu/rpiion 
mat :ha Solor ia required to chongo Inlo'toce dcsignatton under such dicumstancot tn lhi« instance the Setter's detMOry eblig,ition 
i ; met. The Setter is under no oOl^alion to designate mother totorface or to re-supply the Buyer. 

Poge ) of 3 
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PERFORMANCE ASSURANCE AGREEMENT 

N 
dated as of December )6,2000, (i This Perfbrnisnce Assurance Ai 

"Agreement*) is nude 1^ 
CIncinnaci, Ohio, 4 5 2 0 2 | ^ J ^ ^ J ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ r p o r « i o n , -vicii offices 

S e r v i c ^ T ^ c ^ ^ B ^ ^ l K o i ^ u o n r i R Gas 
& Elearic Conipany ("C&CE"), an Ohio corporation axid PSI Energy, Inc., an Indiana 
corporation, (each a 'Cinergy Operating Company") and coUcctively, ("Cinergy"). 

WOEREA^llHHJl^^l^Cenified Supplier eligible to supply electricity pursuant 
to various Ohio utilitjr g;iutonacr Oioice Prograiiu,.induduxg:tlut orCGdcE; and 

approû died Cinergy regardin 
procure vholesale energy b-om CJSergy in order to meet] 
toMHHIrsuant to CG&E'̂  Customer Choice ProgriuS^ 

ire to 
ooiigations 

WH?R]EA 
Letter Agreement of even date 
bet wee 

id Cinergy desire to enterjnto a certain Confirmation 
lanies shall 

Confirmation Letter Agreement, pursuant to che "Lmergy Operating Companies Market 
Based Power Sales Tariff FERC ElectHc Tariff < 5 r i ^ Volume r (die Xonfirmadon Lcner 
Agreement*), under the terms and conditions of the Confirmation Letter Agreement; and 

, ^ ^ 2 2 ^ ^ ^ * " * * ^ ' * willingness co enter into the Confirmation Letter Agreement 
w i t m H B H J I I ^ d assume che associaced commodity risk is predicated upon the £ict chat 
im| |M^^Eas?ecuted a long-term retail supply agreement wktMBIhwhich retail 
a g r w ^ r i R a term coiiicideait with the wholesale agreement co fc^SuRd becwe* 

|d Cinerg)^ and 

WHEREAS. Cinergy's willingness to offer ] f l H H V e price specified in the 
Confirmation l^tte^greement is predicated, in pa/^ipo^hnoad profile oi 
retail cuscomei 

^^EMAS^inerg^unwi l l ing to enter into the Confirmation Letter Agreement 
u n l e s i f l H H J i ^ ^ l l B l i i ^ into chis Agreement. 

NOW THEREFORE, in consideration of. and as an indue 
entering into the Confinnation Letter Agreemeni 
and ̂ ree as follows: 

, che Cintr^ 
hereby covenant 



00781 
^02/12/2004 12 21 ®005/009 
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Perfonnance Assurances. 

(») 

(b) 

(c) 

(-^ 

With Gnergy (9 
totuUy andtmielyperlwma^^mpiywithaiJ otchepgo^isions ofthe retailsuppty 

: agmment h e r w e e i t M | | | | [ | ^ ^ H | H H H M | H ^ ^ H p t a i ] agreement*^ with 
respect to Q I'IU'II'IHI I ' J I T W H B B | I I I I I ''" 'I'liiiiiiiiin'ii tetter 
Agreement (and for which perfonnance is not excused in accordance with the terms 
thereof), (ii) not to amend or modify t B U m ^ ^ ^ ^ u i l a g e O T w i n a manner 
chat wiU modify in any way either the a m S ^ R R n e r ^ c h d f l H H H b e q u i ^ to 
purchase fi<><4HHBI|||^h respea to the ConfinnationT^ff^reement or 
theterrns and c6nditi(»is thereof, and (m^ not to tenninate or repudiate ' he f lH | | | | 

WMBjR^ail Agreement in breach or deJFauh thereof ^ndkiding without KnwSDon, 
u u S ^ a n y rejection or similar termination of that agreement in a banknipccy 
proceeding involving 

To che extent t h a r m H H p l i n q u i s h e s or otherwise forfeits its ri^ to suL. . 
retail electric service general^, as referenced above, and spectficaOy ^o^/ f f / f^ ' 
becomes banknipt or insolvent, or otherwise terminates its bu^ncs^operauons such 
chat it Is unable to continue perfonnance imder the Confinnation Letter Agreement, 
or otherwise fuls to perfonn any of its obligaciGHimincbrdie Confinnadon Letter 
Agreement so as to t r i ^^^^ve iwof D e n u h n H H B r e e s to guarantee payment 
of aD monies owed b y f l k H ^ j ^ 

im as cvidencea pytnac certain Guaranty of even date herewith made by 
K the benefit of Cinergy Services, Inc., as agem for and on behalf of The 

Gas & Electric Conq>any and PSI Energy, Inc.; provided, however, that 
.not owe such monies to che extent a RejJacement Kiecail Provider 

a ssumes l^HHHHI^hts and obligations under die Confirmation Letter 
Agreement. The Guaranty shail survive any succession of retail provider. 

gy 
meter data 

to provide Cinergy with access to 
e term of che Confinnadon Letter Agreement 

Notwichscanding any of the provisions contained in this Agreemenc, none of the 
parties heieco shall be liable ro the other for any indirect, special, inddental or 
consequential damages wjch respea to any claim arising hereunder or under che 
obligations pursuant to che Confirmation Leaer Agreemenc 
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W For and the Confimiation Letter Agreem< s ot this Agreemem 
all be defined to inchide tl 

service territory, and _ 
^ ed within the CG&JEserWceTaricory; provide 
installadon ofany addiQonapBB||ciIitics will not aa tb Increase the Maximum 
Houfy Quantities spedficdln thetonfinnanon Letter Agreement. 

2. Tenm. Tliis Agreement shall tenninate on die last day of the tenn speciiied in the 
Confirmation Letter Agreement. 

3. Notices, (a) All notices and other conuxnuiicactons about this Agreement must be in 
writing, must be given by facsimile, hand delivery or ovemigfat courier service and must be 
addressed or direaed to che respecdve parties as foDows: 

If to Cinergy, to: 

If to 

Gnergy Services, Inc. 
The Cindnnari Gas 6c Electric Company 
PSI Energy Inc. 
c/o Gncfgy Coip. 
139 East Fourth Sneer 
andnnaQ,Ohio 45202 
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Nodces are effeaive when aoually received by the p a i ^ to wfaidi they are giveri, as 
evidenced by facsimile tr2n^]iis5i<»i repoit, written acknowled^neni or affidavit of hand delivery or 
courier receipt. 

4, Represencadons and Vanrandes. The parries represem and warram as of the date hereof 
that: 

(a) Th<y are duly organized, valkOy existing and in good standing under the laws of the 
jurisdicrion of their incorporarion and have full power and legal right co execute and deliver this 
Agreement and to perform che provisions ofthis Agreement on their pan to be perfonmedj 

(b) the execution, delWeiy and f^erfonnance of this Agreement have been and remain 
duly authorized by all necessajy corporate action and cb not comravene aiiy provision of its 
certificate of incorporation or by-laws or any law, regulation or contractual restricdon binding on 
them or their assets; 

(c) subjea to all neoessaiy regubtory approval, sAl consents, tuthorizadons, approvals, 
registrmons and dedararioru required of che due execution, delivery and perfonnance of dak 
Agreemenc have been obtained from or, iS they case msiy be, filed with the rdevant governmental 
authorities having jurisdiction and remain in full force and etfea, and all conditions thereof have 
been duly complied with and no <^er acdon by, and no notice to or filing with, aiiy govemmental 
authority having jurisdicrion is required of such execiKion, delivery or pexf ormance; 

(df this Agreement consdcutes the legal, valid and binding obligadon of the parries 
hereto enforceable against chem in accordance wuh its tenns, except as enforcement hereof aaiy be 
limited by appb'cable bankraprcy, insolvency, reoiganizadon or other similar laws affecting the 
enforcement of creditors' righu generally or by general equity prindples; 

(e) chat, to the best of their knowledge, ac the time of che execudon and deHveiy of this 
A^vement, nothing (whether financial condition cff other condidon) exists diat would impair the 
obKgaiions and liabilities of che paides hereunder; 

5. Choice of Law, This Agreement shafl be governed by, and construed in accordance with 
the laws of the State of Ohia 

6. A5Stgnment> This Agreement shall be binding upon the parries, their le^pecrive successors 
and assigns, and shaU inure to the benefit of the parties, and their respeaive successors and assigns. 
The paides may not assign this Agreement or del^ate its dudes hereunder without the express prior 
wrmen consent of the other paides. 
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?• Amendments. No term or provision of this Agreement shaO be amended, modified, altered, 
waived, or supplemented except in a writing s^ned by the pardes hereto. 

8. Miscellaneous, (a) This Agreement is che entire and onl^ agreement between the paides 
with respea to che subjea matter hereof arising out of the Confinnadon Letter Agreement. All 
representations, warranties, agreemoits, or undertakings heretofore or contonporaneously made, 
which are not sec forth herein, are superseded hereby, (b) The secdon headings contained in this 
Agreement are used for convenience of reference 0 1 ^ and not to limit or modify the substance of 
dus Agreement. 
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IN WITNESS WHEREOF, die Parties have caused this Performance Assurance Agreement to 
be executed in their respeaive corporate names and by their duly authorized representative as 
of the dace first above wrinen. 

QNERGY SERVICES, I N C 
As Agent for and on Behalf of: 
The Cincinnad Gas Ac Electric Company 
PSI Energy, Inc. 

l l ^ f i ' i ^ t M t L 4 ^ 
scph W. Toussaint 

Vice President 

i \p-' 
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FKMPOMMEANCT ASaOKANCB ACTmOIUNT 

T3iafl«AmcadpaeotiDAeyerfamwnrffAiimanpa 31.2001. 

. - L - L".'"" • '.~ r I - . . .. l l l l i H . . - ITT", gjtr,- ,-, - • . . . - — --

^]>«^MtEecdrp<»ii&)4ieiB^ 
Coif^tfif rCGaeBT). en Oltoo ootpondbo and PSI B a ^ 
'-Cin«|yOpe>>datCoai|nir^.DdeoB^^ rcaeeign-

WHERBAS 
Ag^eeoMi^diadaio 

aoanume 
'swillia0i«Ei«D 

It n» thi ConfiaBMlloA letter Affeemeot 
.LeneOsmd 

panlesto 
AgjceenuBsj 

w ^ io tbe Afftuiual^ id 

as of DecoRibtf 1< 2000 (Ibaoimber 

Afreumea;, tfeteJaTofMr 91, 3001 LemOi putfuaac ee v^dch CSnagy 
af 

moia iyiy <Ieecdbcd n tfarJi^3S CoafiorMdea I ^ 

WHES&A& as « nMsedd pMsofl of dw eoriatdinde» «> Gaergy k̂  
^a^ajguno^^Ju^ St Coii£biaaipa L e n r ^ 

V ^ to pmide the same pofbnuflce uiuevniM ai tee IMk in ihe 
10 eaGoaapna the Juff 9t Goofianaiiaa Utter. 

NOWTHB3QBFQU,ia 
JDtD «ejbly 91 QmbattdoB letter, 
aifellewk: 

Badiof the proitoia a« fcrthto 
CoBflmiano*Lrtiei;«ceptiaietferihbdp». ^ ^ " ^ 

Porpucpoia 
indude 

MCoDficnuuica 

Thii AentAdoxnc ihifl be eOiaivc 

(Xhe remiiiider of this P 9 k ktmiiacMl^ hhnl} 
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Bwcuted Mof 4wdif •at fbcib above, 

As Agenc&r aad en BefadTofi 
Tba Gbcnsmi GM Je fihesfie I 
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No. of Pages 3 
Name: 

Date: 07/31/01 Audit #: 
Name: Tim McCabc 
Company: Cinergy Services, Inc. 
?BSf.: r8S9) 372-5416 
Phone: C8S9) 372-5570 

CONFIRMATION LETTER AGRXEMENT FOR A TRANSACTION 
UNDER THE CINERGY OPERATING COMPANIES 

MARKET-BASED POWER SALES TARIFF - MB 

SERVICE SCHEDULE A: MARKET-BASED POWER 

TJH|ilonfim^^Lerter Agreement and the Service Agreemeni for Power Becweei 
I I B H R R H S p L n d Cinergy Operating Companies dated as of July 31,2001, 

(togecher, the ''Agreement^ contains the mutual and respective understandings between 
'Buyer**) and the Cinergy Opcradng 

'ompanies C'Cinergy*^r "Seller^ regarding the specific terms and conditions of sen/ice 
and the characteristics for the sale of Market*Based Power, pursuant to Sendee Schedule 
A ofthe Cinergy Operating Companies FERC Electric Market-Based Power Sales Tariff, 
Original Volume No. 7 f Cinergy MB tarifn. 

The following arc the Pricing Terms and Conditions of Service for the Transaction: 

Seller: 

Buyer: 

Cinergy Services, Inc., as agent for and on behalf of The Cinciiuiati 
Gas & Electric Company ("CG&E^*) and PSI Energy, Inc. 
Vnngctivftiv "rinefgy <'^rTatin^ Companies")-

Product: 

Quantity: 

Firm Energy with Liquidated Damages for each of the 24 hours for 
each day provided during the lenm of this agreement. The Product is 
further defined by hourly load shape timititions described below \n 
the Load Shape Provisioa. 

TheMaximi 
contract wJUi 

tourly quantity in any hour during the Tenn ofthe 
ir hour. 

If che Buyer's megawatt hour consumpdon exceeds the Maximum 
Hourly Quantity stated above in^any iKiur, Seller shall charge Buyer 

calculated by Cinergy in a 
commercially reasonable manner for each megawan hour served 
above the Maximum Hourly Quantiiy. Buyer shall take or oavfc 
the quantity equal to a monthly minimum load factor 
based on the Maximum Hourly Quantity defined above 

t fbr each month and a yearly mtnimum load &ctor oJ 
ased upon the Maximum Hourly Quantity defined above, m 
gtc for each year. During and limited 

the last month ofthe Term ofthe AgreemenT 

i k c O T D ^ ^ V ^ 

vein tne 
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Into Cinergy, Seller's Daily Choice. QR£ Anachment A for further 
definition). 

Transmission: 

On or b e f o r ^ V ^ ^ ^ B V I i n e r g y shall have die right, but not the 
obligation, to extend the Term ofthis Agreement, including the Price 
and each ofthe terms and conditions expressed herein for the pertod 

tension 1^, On 
or b e f b r ^ H p i l ^ B P tbe extent that Cinergy exercises 
Extensio^^Cme^shaH have the right, but not the obligation, to 
extend (he Tenn ofthis Agreement, including the Price rod each of 
the tenns and conditions expressed herein for the pen 

•ixiension 2"). 

The Buyer must provide day-ahead schedules by 10:00 a jn. EPT 
one business day prior to delivery of energy. Pre-schedules and 
control area infonnation will be confirmed by the Seller and the 
Buyer before 10:00 a.m. EPT, one Business^ 
The Buyer will be allowed a maximi 
per day for no additional fee. Seller shall _ 
additional schedule change. Further, the Buyer shall provide 45 
minutes notice prior to the start ofany schedule change. 

Buyer shall be responsible fcff all transmission costs and 
transmission losses fi:Dm the Delivery Point Seller shall be. 
responsible for transmission costs aod losses to die Delivery Point. 
New Energy shall be responsible for all charges associated with its 
provision ofretail electric service that derives &om this wholesale 
transaction. 

Load Shape 
Provision; 

The parties agree that the Price per megawan hour of energy that is 
offered under this Agreement is predicated upon a specified load 

and Cinergy's understanding of the consumi 
customer, 

at is, the 
detenninati^l>fa)e Price stated herein relied, in part, upon a 
specified, predictable, and relatively consistent energy consumption 
panem. Tlie pardes agree that this offering was not priced to 
accommodate a wtolesale economic call option product and agree 
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that such use would constitute an Event of Default pursuant to the 
Cinergy MB tariff; provided, ho^ 

y energj^liweaei^^p^ust 
use the energy provided h e r e u n d e r j o ^ h ^ ^ ^ i comparable losage 
pattern and load shape. As such, flJBHKrees to receive^ 
wholesale power delivered by Cinergy pursuant to this Agreement it\ 
a manner consistent with the mutuahmderatarj^ng expressed above. 
Energy scheduled and received I d H H H H g ^ n ^ m g e ^ n 
exc^of lMHneen^p ^^^^^^^^osSvtwK/j////^ 

g r e a t t t o f t ! u P n ^ ^ | H B p ^ hourly market price as calculated 
by Cinergy in acotnmScSI^rusoAahle manner 
permit Cinergy fo audit the meter data fc 
other applicable records as necessary to iSSS^ compliance witli mis 
provision. Such meter data and iCTlicablejgflords liĥ ^̂  be 
preserved and retained 
the duration of tht contract Term plus an additioi 
the Cerminadon ofthe Term. 

Any conflicts between this ConfinnanQn Letter Agreement, the Service Agreemem, and 
the Cinergy MB tariff shall be resolved in favor of the Confirmation Letter Agreement. 
Please confirm your agreement with the transaction terms and conditions set fonh b this 
Confiimatiott Letter by executing five (5) copies ofthis letter and returning them by the 
end of this business day to the undersigned Cinergy representative at Cinergy Services, 
Inc., 7200 Indusvial Road, Florence, Kentucky 41042. 

Comp^iy: Cinergy Services, Inc 
As Agem for and on Bi 
Tbe Cincinnati Gas^dT^l^mc 

y&PJ 

Date Signed: July 31,2001 

e: Executive Vice President 

Date Signed: July 31,200] 
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ENERGY S E R V I C E ; AGREEMENT 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ j f December 15.2000 between 
^ i ° < l f l H | H | | ^ | ^ ^ | ^ | B ' B q u e s t s M H ^ H Z e c t r i c Distiifaatiaa Oompaoy 

, lue provKung e l e c t r i ^ ^ S m m m o ^ S ^ c ^ S a e r the s a m ^ S o S o s and with the same reliability 
othen|ise required by law and regulation, and authoriaes the EDC to proceed with enroilment of. and supply of 
electridty to, the Accoata(t} ($a defined is SectJon 6 of this Agreement), and for which tbe Pinies bave agreed to as 

o serve as Cenified Retail Eieclric St^iplia' 
t services for dw Acco!mt(s) 

ill anange and be responsible for 
comdinaiioD; itansmission and 

set, u it deems necessny, from tinu to 
its EOCMBdc^BT^amff supplier(s) 
u sa^ data. flHHtaO have fall 

Tbe limiied agency descxlbed above shall be 
inevclbahic and exchisive for the teem of the Agreement. Further, sucb limited agency shall not oeate or resuk is the 
impoemon of any other dudes < > ^ M H H ^ p H H K o ^ l ^ ' ^ 8 "V dudes, which may odkerwlse arise by operation 
Qflavii 1 — i i ^ ^ ^ 

1 E N E R G Y P R I C E S C H E D U L £ | | H | B h l l p a y U B M H l ^ capadty, energy, farecasdng, scheduling. 
billiai^ traxtsmissioB and anciUary servi^^SSRding encfgyjnibalaace service) provided under the Agreenient tenns 
in accordance with the attached Schedule A The ' e<u l t in^MBH| |^ r ioe of aU services s ^ | ^ E c e | ^ otherwise 
expressly stated in this Agreement, inchide aH costs associate wius the pmvisiOD of services 4 V M I H n | i M n u a a t to 
this ^^leenicQt. including but not limited to assessments, and/or charges rcladng to Ute services provided 
luder dds Agreement. 

faudiorizes 
^exchisive manager tor 

set fordion Schedule A and pursuadrto the~lerais of dds AgreemeDL 
the foUoMdng services fbr the Accoum(s): the 
a a d l l ^ services; and inibalance services.*^ 
time t i provide such services ^ t b e ^ c o u m j 
as an luthoriaed recipient o f S H B l S m i e n t ant 
respooSibiUty for payment of any exiiSng amounts owed to EDC 

ording 

3. "̂ ^̂ tERM. The tena will conunence on die first dqr of die EDC billing cycle, beginning on or about tbe Switch 
Date(|> ^ the Account(s) listed oo Schcdufe A; provitted, however, diat conuoenceraem of service is dependent î jon 
timelj^emottment and acci^rtance of the Aecouni(s) by the EDC and wi22 end " p o ^ H H B p B t e r reading ofthe W C 
billznlf cycle concluding on or after Uie date specified in Schedule A as to each sucb'AecoStfS 

4. ^.INVOrONG AM) PAYMENT, Invoices will be issued & 
btUing cycle. Subject to applicable law and regulaUon. aadm^c^^ 
a sinf^e biU for each ofthe Account(s) for amounts d u e W H ^ B k t ^ o i d ^ H B i i i d e r tids 
direct all payments related to ele^ridn^ervices without ofbet or l e d u c ^ ^ ^ ^ ^ d n d as to each of 
served under this Agreement *^?flB|||||||^> " ^ >ball immediately i i c d f ^ H B H k f any dispute widi the 
biUed.Jflp|M|BU pay any tmoSpuS^ortioa of tbe hivoices. Any s u ^ ^ i l j e n n d not received ^ 
within n v ^ ^ ^ ^ cakndar days of invoice may be assessed a late payment charge of one and one-half pemnt 
permonUL 

sxndily 

oum(s) 
ith the amounts 

5. DEiniNITIONS, TERMS AND NOTICE. Capitalized terms shall have tbe meanings provided in Uxis 
Agredrsent and as stated in die accompanying General Terms and Coaditjcns jncorpotated herrin by ceference. AU 
notices, requests or approvals zcquired hereunder sfaaU be ia writing aad shall be deemed given when received. All such 
notices-shall be delivered personally or by facsinule to die addresses provided below. 

tf. £NHOLLME;Vr OF ACCOUNT(S), H l H 
hedule A and accep 

lues 
Agreement to the Account(s) identified on Scl 
respective Switch Date(s} klentified on Schedule A. 

provide service under the terms of this 
EDC for enrollment ("AccountCs)"} on die 
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7, ^ ^ H j ^ H m U f t C J S T O M E R S £ R V I C E . j H H ^ y y cequest informalian regarding its invoice or services by 
cail ingVS^ergy tdl'-nee at: (888) 638-2210.̂  i ^ S u ^ e e s to contact its EDC in the event of an emergency, power 
outage or other service disruption at the following tet^hone numt 

1 ' X L T E R A T T O N S . The terms and conditions preprinted on this Agreement, including thb General Teims and 
Conditions aod Schedule A, may not be altered or modified and any addition, modification or aiteratioa diereto shall be: 
void and v n | ^ | | ^ | M t . This Agreement shall be void and widiottt effect unless aa Energy IVice Schedide has been 
executed b j ^ P l P P B l providedj 
Reference Number stated below. 

:t Number conesponding to this Agzoement and Uu 

9. MIS 
services 
both liarties a: 

dutt it has read this Agreement in its entkety and that it agiees to purchase 
bject tolhe terms and conditions contained herein. Ttiis Agreement has been drafted by 

'accordii^ shall not be consmaed against either party as drafier. 
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DEFINmONS AND GENERAL TERMS AND CONDITIONS 

ans the Party to this Agreement diat controls die electricity purchases for the Accouat(s) ident^d on 

' 'EDC"-meai|BBBVVbctric distribution company, die puUic utilily conlroUing the distribution system leqtdred for 
relitble^^livery of electridty to die Account(s). 

"Enersr Charge" means the cents per Idlowan-bour Energy Price identified on Schedule A u to each of the .Account(s) 
which amount includes assessments relating to die services provided to Kroger under this Agreemem. 

"Energjr Price Schedule" means die Schedule A incorporated as part of diis Agreement and proving an Expiration 
Date, Account(s), S^tch Date(s). appBcaUe Energy Price, applicable lYansmissiOD and AncUlaiy Services cost, 
NewEn^gy KefSsrence Number identified on this Agreement, a NewEnergy Connict Number corresponding to this 
Agieeiwnt, and such odier information^ as may be required by ffewEnergy diereon. 

"Foree^^euce" means aa event that is not witiiin the reaaooable control of the Party claindng suspension (Claiming 
Party")f^and that by the exercise of due dSUgeoce, the Qaiming Party is unaUe to oveicooie or obtain or cause to be 
obtained a substinne performance therefor and shaU not be dMtned a brettb or defauh under thia Agreement Force 
Majeu|£,Lncludes but ia not limited to acts of Ood, accident, strike, stormy fire, war, flood, eaidiquake, civil (fisturbance, 
sabattt||il, facility failuie, breakage of equipment or machinery, curtailment of supply by or as a resuk of the EDC, 
declaraqbi of emergency by the ISO, regulatory, administcative. or legislatiVB action, or action or restraim by court order 
or govemmental authority; provided, however, FOFOB Majeoie is not intended to apply to a change in market prices or tbe 
supply of electric power and eneigy not arising from an event identified herein. 

'^SO" means hidependent System Operator or other entity approved by Uie Federal Energy Regulatory Comtnission as 
admiiuslpring transmission reliability and control, providing a recognized power exchange or operating an open maricet 
whdesae energy exchange. 

'Partj •r 
"Swltcifpat^ 
requesibdb; 
subfecttoEuL's 

4 

vidualiy or collectively. 

M the date of first ddivery of electricity to tbe Accomttds) listed oo Schedule A. Switch Dates are 
time m accoont is enrolled on EDCs delivery service tariff, are assigned fay EDQ and are 

and enrollment of Accouni(s). 

nt and Billing Cydet Each invoice fbr amounts dnejindcar tins Agreement sbaZI be due and payable by 
__ 'the date of such without offset or reduction of any ldnd .^HHHpbl pay any undisputBd portion at that time. 

and givt pron^t written notice of its dispute mgarding any u q p u ^ ^ ^ o . Any sums biiled and not received by 
" thin twenty (20) calendar daya of hnroice shaH be automatically assessed a late payment c h a a i j f pqi 

Ime-ftalfipercent (1.5%) per month. In the event Uiat the BDC is unable to procure timely meter reads 
entiUediib b i f l H | | | m s e d oo estimated biUhig parameters until such time u accurate meter reads can be obtained. If 
durii^ me couSW^Baarecmeat it is detennined that any meters, or method of obtaining or processing meter data h u or 
have b ^ i n c o n e d v H H M M k entided to adjust bills beck to the latter of, Uie poim in tixae in which Uie enroc(s) first 
occuneji or die periooaUowS fbr m die EDC*s Dismlmtion Tariff. 

Tl,2 i^lectricity Procurement This AgieemBnt mchiding Schedule A shall remain in ML foree and effect 
the terar of dus AgreemenL Tide to dectricity provided under tbis Agreemem sfaaU pass fiMflHH||||||^o 
the btersectioo of dw EDCs transusssiou and dis t t ibut^^y^m provided however d t a t f H ^ ^ ^ ^ a i l pmvISs all 
necessary distribution losses; provided, however, t h l H I K f l U ] not be deemed to be in CODITQI or possessaoo of such 
dectridty prior to delivery to or by the EDC. 

T U .Energy Profile and MSnImum/Maxfmum Use Limitations. The Parties a m e ^ ^ ^ j c e per megawttt hour 
of etuBxî , diat is stated in Sdiedule A. is predicated upon a spedfied load shape andm| | | | |H |H ide r5 t end ing of the 

^^coosumj^on M t ^ n Q | B M ^ ^ O T O B l i s t e d i^cheduJe. That is, Uie dctcnnination of Uie fticestated hexein zcUed, in 
part, u f ^ ^ 9 B H ^ ^ B R P l f l R H R R R H P R | H ^ ^ ^ ^ parties agree that diis 
offering^ was no tp r ic5 t^5ommbdate j m e c S produsE3^!^^^^^»PC8awatt hour consumption 
exceed^the Maximum MW Demand as listed in Schedule A in a i i y f l H H B i l i ^ ^ ^ ^ H M I H I ^ ^ ^ H k e r e a i e r of 
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the price? stated m Schedule A 
manner j ^ each megawatt hour serv^ 
to t monthly miiumom load fact 

(aggregau for each calendar month 
defined^^cbedule A in the aggregate for each year.) At 
losses M|A|H3^>i^*i^l^'Bting any megawatts necessary' 

die hourly market price as calculated 
Maximum MW 

on dtf Maxi 
y ^ y imnimum load factor 

achieve the 

T2.1 'Adjustments to Schedule 
iinplemriitadon of current <xj 
shall be'direccly passed on " 

A Costs. Any changes 

Cinergy m a coDunetdally reasonable 
take or pay f « the qtxantjxy equd 

as listed in Schedule A. in the 
Maximum MW Demand 

1 endeavor to mitigate 
loadlfactors stated above. 

cost resulting &om interpretation or 

c^fim^^ui utory. regulatory, or environmental action, being beyond the cootrd'|finii^piietn|^ 

t of Electridty Services is based 
ccount(s) identified on Schedule A. 
to bear any actual, incrementd.pnd 

ithly nsa^ of dectrid^ or metered rate of consunqitiop of 
(weadier adJusiBd) or as a result <^ iiuccurate informa^oo 

T2J Uiageand Account Information, ^ | H p c n o w l e d g e s that 
u^^ f lHfe | | | | | | u tQ^y |mtUv usage an^Ste ted rate of coi 

fljHRI^nioSra^^^^HHC any matetialvariance in usage 
^ iMoaf le cha rges^HR^^^m any variance 
more t l ^ ten percent (10%) as compared to hii 
regarding the Account(5) as reflected on Schedule A. 

T23 tJbiitation itf UabitHy. The liability c i | | ^ H | k F ^ ' ^ affiliates fiir any and all dahns arising fiom or rdadng to 
this Aflfiaementt^indudhig any causes of a c d o ^ ^ R ^ c o n t r a c t , tort or strict liability, shall not exceed tha amount of 

||M|||PB||iJj^Bl^ihaige under its laraest monthly invdce during the Term Notwithstanding any other provision of dds 
AjSreempntTin no event sha l l | | | ^HHM| i f its affiliates be liable for any consequential, exeaylaiy. spedal. inddental or 
putiitivJB damages, induding, « f f l ^ R S S a t i ^ ^ ^ ^ w g | w d t t e s or loa profits; provided, however, that for purposes of 
diis Agteement and not fay w ^ of limitatioi4l|||BMIt^1ra«[|s and expenses rdated to ananging and providing dectric 
powtf 1 ^ energy for the Account(s) shall be deemed direct damages. It is die intent of the parties dial the lioaitation henin 
ixoposcH^pn remedtos aad the measure of remedies be without regaid'to the cause, or causes related thereto. lndu<Uag die 
negligczice of any party, whether soch negligence be sole, jdnt. ox concurrent, or active or passive. To the extent that any 
danagcji required to fae paid hereunder are liquidated, the patties acknowledge that damages are diSicdt or impossible to 

< ^detennij|ie, otherwise obtaining an adequate remedy is inconvenient, and liquidated damages constitute a reasonable 
N^approxi&ation ofthe hana or loss. 

T3.1 InBependent Coctractoir an4 CRES C e r t l f i c a t i o n i f l H H k ! | p i d will pesfoannu an independent contractior 
under this Agreement Except as otherwise provided in msAgrmoen^ ndther Parly has the authority to execute 
doeumpats diat puipait to bind the other and ao t^ i^ i e rd^haU be coonrued to constitute a joint venture, fiduciaxy 
relationship, partnership or odier joint under t akJng^JHHH|^ certified as a CRES fay die Public Utilities Commission 
of Ohio as nuy be te^aced to perform tbe services identified'in this Agreement and will «»•<»»«« such certification m 
good standing, and win provide and mainrain, consistent widi applicabie law and regulation, any bonds or other security 
reqtited-theiebyl 

1 3 4 I^ormatlOD and C o n f l d c n t U t t t y f l H I H ^ ^ ^ immediatdy termiaate diis Agreement or suspend service for 
with tills S e c t i o n ^ i n ^ B of dils Agreement are e o ^ y m t ^ a n d s h a l l ^ ^ ^ s c l o s e d by 

prior written consent, except as required fay l^^i iJSII imKuLU keq^l^f^Hifonnation 
cohfidiStid hi aocbrdance^ith applicable law and regukiion and not dTsdoa^mcl^fannation wit 
conseatj except as required by law. 

T34 Force M ^ u r a , Notwidistanding any odier provision oi tins Agreement, if dthnr Party is unable to cany out any 
obligation under this Agreonent (other dian an obligation co pay money) due to Bsrce X&jeure, diis Agreemenc shali 
remain in effect but such obligation slidl be suspended for the period necessary as a result of die Force Majeure, provided 
diat: (i) ths non-performuig Party gives die other Party prof^ written notice describing the particulars of die Force 
Majeure, including faut not limited to the nature, date, and expected duration ofthe; (ii) the suspension of performance is 
of no greater scope and of no longer duration dian is required by the Force Majeure; and (ui) die noa-petforming Party 
uses commeidally icasoaaUe elforts to remedy its inability to peribmL 

^13A B^tire Agreement This Agreement, including its Qenerd Tetme and Conditicms and the cocceapandmg Schedule 
A, embodies the entire agreemeni and understandmg of the Parties, stqmsedei aU prior agreements and undorstandtngs cf 
tho Parties related to the subject matter hereof and may not be contradicted by evidence ofany prior or cooten^oreneous 
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ord or/Written agreement. Recdpt of a facsimile copy o f ^ ^ ^ ^ p g o a t u r e shall be considered an origittd ibr ail 
putposd, under diis Agreement a i ^ m m ^ g r e e s to provide its handwritten signature upon request No amendment to 
diis Agreement shtD be valid or given eRect unless executed by bodi Parties. 

' T 3 J Goveming Law and Arbitration. The validity, perfonnance, and constraction of tlus Agreement shall be governed 
aod interpreted m accordance widi die laws of die State of Ohia Any controversy or daim arising from or reUting lo this 
Agreement shdl be settied in acccrdance with the <»c{ffess tenns of this Agreemem by arbitration in nincinnati, Ohio, in 
accordance witb the rules of the American Aibitration Association, and judgment upon tlse award rendered by the 
arKtratQr(s) may be eniered in any court having juriniiction thereof. No arbitntor shall have die authority to limit, 
expand.or otiierwise modi^ tbe tenm of this Agreement and each party irrevocably wdves any daim diereto. 

T3.6 liaird Par t j^J l^services provided t ^ j ^Ml^MJ lpsuan t to dds Agreement are for tlie exclusive benefit of die 
Parties he re to^ jBHL|ppresen ted by an agent or broner in coDxiectico with die procurement cr perfbnnance of this 
AgreentintflHHpl^d^efulIy respondMe fcr aiiy fee, commisdon or other condensation owing any such agent or 
brdcer, and shall indemnify, defiend and hdHHHHH|p^ ' ' i ' ^ ' ^^ ^'^"^ '"Kf ^ ^ ^ claiins for con^Nsnsation of any sucb 
agent dr ftioker arising from or relating to this Agreement 

T3.7 WbveTp Assfgnmenl, and SeveraUU^, No wdver in the requiremmts of this Agreement shall occur based on a 
failure of ddier Party to provide notice of any de&ult or other requirement under this Agreement and faUure to object to 
9xxy defiiuli shall not operate or be construed aa a wdver of any fiiture default, whether lilce or different in character. _ 
NeidierParty shall assign this Agreement widiout the prior wriUen consent of die other Party; provided, h o w e v e r ^ H M l 
hereby ^consents to the assignment cff diisj\geeinent, condstent with appl|cahl^|wand|Ogulatioo, to any c o ^ o n ^ 
c<»troU^ subddiary or afHliate o f l M H f l H l | ^ v i d e d fafdaer,^ die event j f ^ g g g j g j j ^ default and/or withdrewd 
firom pirovfding sCTVice pursuant to t f i f l ^ ^ ^ t u u s A g r e e n u m j P ^ J H I l i ^ ^ assign the underlying wbolesde simply 

TEh Aereements contract t H P H p w ^ ^ ^ H W e s l g n a l e d CRSS If possible. Tnis Agreement shaQ be binding upon die Parties and all 
pennitted i s ^ ^ s and oHRucCBSsas-in'interest of the Parties. If ai^ portion of tiiiis Agreement, or applicaticii thereof 
to any person or drcumstancc shall be hdd legally hivdid, the remaining portion(s) of this Agreement shad not be 
affected and shall be. valid and enforced to the fiUlest extent permitted by law or equity. 

J | T 3 . 8 Temdnatlon or CanceZEatioii. Notwithstanding any other provision of d i i s -Agreemra^^HHlAs U> make any 
non-contested paymeiit witfahi diirty (30) days of dw date specified for such p a y m e n t i | H l | H H K after providtag 
| | | m | | ! o t less tiian five (5) days ixior writtei notice of such de&ult caned this A g r e ^ ^ ^ R o tbe Account(sX and, 
upon taking such action and notice t o M [ | p h i o v e service fbr any of die A c c o u g ^ ^ d i e EDCs dien ai^cable 
Staadard Offer Tariff Sovlce. Should dus Agreement be terminated or cancelledjflmH'^ees diat it shali rendt full 
payment, witirautof&e^r reduction of any kind, wiihin fourteen (14) days of a find invdce date, pins all applicable 
charges andHlr i lHf l l fb^ l lB^oa expenses. Notwithstanding any other lenn of this Agreementf 
remedies at law and inequity shall survive the Teim ofthis Agreement 

T 3 ^ DISCLAIMER. ^ • • | M | | . a C N O W L E b c m S AND AGREES THAT NO WARRANTY, DUTY, OR 
REMEDY. WHETHER EXPRESS, IMFUED, OR STATUTORY. IS GIVEN OR INTENDED TO ARISE AS TO 

I f l B H B p U ' l D ITS A H ^ y A S | U I Q I ^ , T H I S AGREEMENT EXCEPT AS OTHERWISE EXPRESSLY 
STAllU HEREIN. AND V I ^ I H I B K P E C I F I C A I X Y DISCLAIMS ANY WARRANTY OP 
MERCHANTABEJTY OR PrmESS FOR A PARTICULAR PURPOSE OR USE. 

T4.0 Contingency This Agteement is contingent on the execution of a similar supply agreement, which^ 
expects to dose on or about the same time as diis Agreement. 


