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Customer Group:
Quarterly Option Payment Calculation

‘The CRS option payment will be equivalent © the m.'u!l amount peid to The Cincinnati Gas & Electric Company
t'or Ihe followm g_ ling charges under is
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ExHIBIT B: S

" Customer Group: Yl ]
CRS Generation and Transm slon Rates for former Rate DP Standard
Service Cnstomers
Net Monthly Bill

Cemputed in sccordance with the following charges. (Kilowati of demand is
abbrevisted as kW and kilowatt-heurs are abbreviated as kWh):

Ceneration Charges
(s) Demand Charge
First 1,000 kilowaits .. .occocaienimmneninsacnacansans
’ Additional KIIOWaEE ...ococverrerecnenrssrcaorsssnne .

(b) Energy Charge
Billing Densand times 300 ...ccicvisierennnanioniens
Additional kilowntt-hows .occoaermmririnenee. S

Transmissien Charges
Cusiorner will pay a transmission charge equivalent io the sum of all
applicable transmissfon charges that they would pay to CG&E as n
standard tariff cusiomer.
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Exhibit

Customer Group:$

Customer A
This agreement pertains to the following

“ﬁx a

15

ccount List
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N AGREEMENT
OFIONAC CONFIDENTIAL PROPRIET
BY AND BETWEEN TRADE SECRET
~ CINERGY RETAIL SALES, LLC
AND

This Option Agreement (the "Agreement®) is entered into s of this 25 day of [J€ Cem BYX
2004 (ithe "Effective Date™) by and be inergy Retail Sales, LLC ("CRS") a Delaware
limited liability company, and %tﬁpﬁﬂ. A tho _ corporation
(each individually & "Party" or collectively the "Parties").

RECITALS

pber of the Ohio Hospitals Association

and is located within the retail delivery service territory of The Cincinnati Gas & Electric
Company ("CG&E").

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a
Certified Retail Electric Supplier (“CRES") and has the authority to engage in the sale of
electrical power at retait;

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option,

‘NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Parties agree as follows:

ARTICLE1
DEFINITIONS

The following defnitions and any terms defined in this Agreement shall apply
hereunder,

"Affiliate" means, with respect to any person, any other person (other than an individusl) that,
directly or indirectly, through one or more intermediaries, controls, or is controlied by, or is under
common control with, such person. For this purpose, "control” means the direct or indirect
ownership of ten (10) percent or more.

“"Business Day" means 2 day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing
time, unless otherwise agreed to by the Parties in writing.

“Counterparty’s Maximum Demand" means Counterparty's combined maximum demand for all

——— - ——
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of Countezparty's accounts as of January |, 2005. TRADE SECRET .

“Capacily” has the meaning set forth in any Transmission Provider's tariff or MISO’s
tranismission tariff, as amended from time to time, or as defined in any transmission tariff of a
successor to MISO, : :

"Contract Price" means the price in $US as set forth in Exhibit B to be paid by Counterparty to
CRS for (he purchase of the Energy under this Agreement.

“Defaulting Party” shall have the meaning specified in Section 6.1.

"Energy" means electric energy of the character commonly known as three-phase, sixty hertz
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh). ‘

“Event of Default” shall have the meaning specified in Section 6.1.

"FERC" means the Federal Energy Regulatory Commission or eny successor agency therelo,
"Firm" means, with respect to a Transaction, that the only excuse for the failure to deliver Energy
by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party's
faiture to perform,

“Full Requirements Epersy” means, excepl as provided herein, that Counterparty shall purchase .
all of its retail Energy requirements for its facility from CRS and that Counterperty shall not resell

. any of the Energy provided hereunder to any third party.

“Interest Rate” means, for any date the lesser of (a) two (2) percent over the per annum rate of
interest equal to the prime lending rate (“Prime Rate”) as may be published from time to time in
the Federal Reserve Statistical Relesse H. 15; or (b) the maximum lawful interest rate.

“MW" means megawatt.
*Ierm" shall have the meaning specified in Article 4.1.

"Transmission Providers* meuns the entity or entitics transmitting or transporting the Energy
on behalf of CRS or Counterparty to the Delivery Point.

ARTICLE I¥
OPTION

2.l  Counterparty cumently receives its electric service from The Cincinnati Gas & Electric
Company (“CG&E") pursuant to the applicable tariffs rates or will provide notice that it

- 280




(O

:" . 6 f-.g'fy
JOB03 conrFibanTIAL RO PRJE‘E'AE'%‘?

TRADE SECRET

will take electric service from CG&E in accordamce with applicable CG&E tariff
requirements. Counterparty hereby grants to CRS the exclusive option, upon thirty (30)
days notice, to serve all of Counterparty’s accounts and load set forth in Exhibit C,
including any increases in accordance with Section 3.1, as of December 31, 2004

{(*Option”).

22  CRS shali have the right to exercise this Option et any time during the Term of this
Agreement.

23 In exchange for Counterparty granting CRS this option, CRS agrees to pay Counterparty
each calendar year quarter of the Term, until exercise of the Option, the amount set forth
on Exhibit A (“Opuon Payment") —

24

2.5  If CRS exercises its Option, the Parties shall enter into a power sale agreement, including
the terms set forth in Article [IL

ARTICLE Il
CRES POWER CONTRACT TERMS

3.1 In the event CRS exercises its option, the power sale agreement between CRS and
Counterparty shall include the following terms:

- Energy Ouanlity snd Type. CRS shall with Firm, Full
. Requirements Energy and Capacity uj fin Counterparty’s
Maximum Demand for all of its accounts as of Japuary 1, 2005 (“Quantity™).
If dunng the Tenm of this Agrcement, Counterparty haa additional load or

Count

within the terms of this Agreeiirent and CRS shall have no obligation to provide
Encrgy and Capacity to Counterparty above the Quantity set forth herein.

b. Trapsmission Service and Charges. Transmission service will be provided in
accordance with the open access transmission tariff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retajl tanff rates and riders as
they may be amended, from time to time, or any successor taniff.

¢. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change fo Prices. As a retail sale, the power sale agreement is oot subject to
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4.2

5.1

6.1

e

N t Term and Eff ive D e TIns Agremnent shall become eﬁ'echve upon

Events of Defauli. An “Event of Default” shall mean, with respect to & Party
("Defaulting Party™), the occurrence of any of the following:

6.1.1 eny representation or warranty made by the Defaulting Party herein shall at any

PR CONFIDEN TIAL PR“P@&? &l
UG604 TRAE’."&E SECLFJ{ET

the jurisdiction of the FERC; nor shall either Party seck to have the FERC _
assert jurisdiction over the Agreement. However, to the extent that either the ’ .
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the

Agreement, the Parties agree that the Contract Price specified above is just and

reasonable and consistent with the public interest Neither CRS nor
Counterparty shall seek to modify the Contract Price through the auspices of

any regulatory body.

e. Term. The term of the power sale agreement shall be trough December 31,
2008.

ARTICLE IV
" TERM OF AGREEMENT

execution by the Parties. This Agreement shall extend from January 1, 2005 through and
incheding December 31, 2008, unless terminated carlier in accordance w:th the terms of

this Agreement (“Term”).
After Termination, The applicable provisions of this Agreement shall continue in effect

afier termination thereof to the extent necessary to provide for final billing, billing
adjustments and payments, .
ARTICLE V¥
BILLING

Payment. CRS shall submit the Option Payment to Counterparty mth.m tlurty (30) days
after the end of each calendar year quarter. ’I'hc payineut dhgl
following account or address: '

[insert account information]

" ARTICLE VI
DEFAULTS AND REMEDIES

time prove to be false or misleading in any respect matenial to this Agreement;

¢
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6.2

7.1

6.1.2

6.1.3

6.1.5

-
TRADE SECHET

the failure of the Defaulting Party to perform any covenant set forth in this
Agreement (except to the extent constituting a separate Event of Default,) and
such failure is notl cured within fifteen (15) Business Days after written notice
via certified mail thereof to the Defaulting Party;

the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferec entity fails to assume ail of the obligations of such Party under this
Agreement,

the failure to make when due, any payment required pursuant to this Agreement if

such failure is not remedied within fiftcen (15) Business Days sfier written notice

via certified mail of such failure is given by the other Party; or

the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a

" proceeding under any bankruptcy, insolvency, reorgamization or similar law, or has

any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvent (hawever evidenced), (iv) has a liquidator, administrator,
receiver, trusiee, conservator or similar official appointed with respect to it or any
substantial partion of its property or assets, or (v) is unable 10 pay its debts as they
fall due.

Remedies upon an Bvent of Default. Upon the occutrence (and continuation beyond the

- applicable cure period) of an Event of Defauit with respect to a Defaulting Party, the Non-

Defaulting Party shall have the nght to terminate this Agresment and exercise ali ngh:s and
remedies available to it in law or in equity.

ARTICLE VI
LIMITATIONS; DUTY TO MITIGATE

pmages. THE PARTIES CONFIRM THAT THE

EXPRESS  REMEDIGS AND OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR

L4
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
FROVISION AND ALL OTHER REMEDIES OR DAMAGES ATLAW OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY FROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT 1S THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPCSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE QR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it wil| use commercially reasonable efforts to minimize any damages it may incur as
a result of the other Pasty’s performance or non-performance of this Agreement.

ARTICLE VI,
GOVERNING LAW - DISPUTE RESOLUTION

Governing Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolutign. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach ther=of, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration
Association, except to the extent that the Commercial Rules conflict with this provision, in
which event, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to seek, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
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maintaining the statis quo until such time as the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govem the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be
selected by CRS and one shall be sclected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
{10) Business Days, then either Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s} by
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator{s) shall be rendered
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within
such petiod as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally by the
Parties: The decision of the arbitralor{s) shall be fina} and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article,

ARTICLE IX
MISCELLANEQUS

Representations and Warranties. On the Effective Date and on the date of entering into this
Agreement, each Party represents and warrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary far it to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do-
not violate any of the terms and conditions in its governing documents, any contracts 10
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
(d) there are no bankrupicy proceedings pending or being contemplated by it or, to its
knawledge, threatened against it; (¢) there is not pending or, to its knowledge, threatened
against it or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other document relating to

'8
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this Agreement; (f) no Event of Default or event which, with the giving of notice or lapse
of time, or both, would constitute an Event of Default with respect to it has occurred and is
continuing and no such event or circumstance would ocour as a result of its entering into or
performing its obligations under this Agreement or any other document relating to this
Agreement or any Transaction; and (g) it is acting for its own account, has made its own
independent decision 10 enter into this Agreement and as to whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Party in so doing, and is capable of assessing the merits of
and understanding and understands and accepts, the terms, conditions and risks of this

Agreenient,

92 Assignmenl, This Apreement shall be assignable by CRS without the Counterparly’s
consent provided such assignment is 10 any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shall not be unreasonably withheld.

9.3 Notices. All notices, requests, statements or payments shail be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form' provided there is some form of confirmation that the receiving party
actually received the notice. Notice by rcgular mail shall be deemed te have been
received three (3) Business Days afier it has been sent. Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
it was transmitted or hand delivered (unless transmiited or hand delivered afier close of
normal busipess hours, in which case it shall be deemed to have been received at the close of
the nexi Business Day). Notice by ovemight or courier shall be deemed fo have been
received two (2) Business Days after it has been sent, A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3.

Te CRS:

Jaroes B. Gainer

139 East Fourth Strect
Cincinnati, OH 45202
Phone — §13-287-2633
Fax__513-287-1902
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General, This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a resull of the preparation, substitution,
submission or other avent of negotiation, drafling or execution hereof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
executed by both Parties. This Agreement shall not impart any rights enforceable by any
third party (other than a permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other defanlt, Any provision declared or rendersd unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agrcement. The headings
used herein arc for convenience and reference purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years. ‘

Confidentiality, MNeither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party's craployees, Affiliates, lenders, counsel, accountants or
advisors who have a need to kmow such information and have agreed to keep such terms
confidential} except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or
limit the disclosure. The Partics shall be entitled to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Counterparts. This Agreentent may be separately executed in counterparts each of which
when 50 executed shall be deemed (o constitute one and the same Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated Qctober 28, 2004 and as well as any other sctilement agreements
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterpasty, CRS and Cinergy
Corp. (on behalf of ali Cinergy enlities) agree to this provision.

[
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The Parties have caused this Agreement to be executed by their duly authorized
representatives in multiple comnterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC COUNTERPARTY

SD 373

-‘h\
As to clause 9.7:

CINERGY CORP :

Title: %ﬁ !CWUM
Date: ;Sﬁg- A ,«zo_gf"

10
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¢ Exhibit A:
o Customer Group:
Quarterly Option Payment Calculatlon

1

289




- ———

. JGE12

g e

FONFILENTIAL PROPRIETARY

P w e ey e ey ke 3
TRAUE SECPET

EXHIBIT B:

Customer Gronp:
CRS Generation Rates for Former

Net Monthly Bill

Rate DS Standard Service !ustomers

Computed in sceordance with the following charges, (Kilowatt of demand is
abbreviated sy kW and kilowati-hours are sbbreviated as kWh):

Generation Charges
(a) Demand Charge

(b) Energy Charge

Bm mm“ ﬂ“ m [FIETEY Y L] IGII.‘.I...CIII;
Additdonal klowait-hours ....veevrermeraesane

. JCustomer !! pay monthly an amount ¢

Trasusmission Charges

uivalen

Customer will pay » iransmission charge equivalent o the sum of 2ll
applicable transmission charges that they would pay o CG&Easa

standard tarifl custonser.

Cln

12

o ¥37¥
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Exhibit C:
Customer Group:

‘ Customer Acciuni List
This amﬁpemhs 1o the following

13
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OPTION AGREEMENT
CONFIDENTIAL PROPRIET,
BY AND BETWEEN TRADE ScCRET
- CINERGY RETAIL SALES, LLC
AND

This Option Agreement (the "Agreement™) is entered into as of this 30th dajr af December

2004 (the “Effective Date™) b ween Ci i LLC ("CRS") a Delaware
limited liability company, and ounterparty”), a not for
profit corporation (each individually a "Party” or collectively the "Partics™).

RECITALS

WHEREAS,H a member of the Ohio Hospitals
Association and 15 located within the retail delivery service territory of The Cincinnati Gas

& Electric Company (“CG&E").

- WHEREAS, CRS has been centified by the Public Utilities Commission of Chio as a

Certified Retail Electric Supplier (“CR.ES") and has the authority o engage in the sale of
electrical power at retail; -

WHEREAS, CRS and Counterparty desire to establish terms and condition for Lhis option.

NOW, THEREFORE, for and in consideration of the mutual covenants contained hercm

the Parties agree as follows:

ARTICLE |
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hereunder.

"Affiliate" means, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is controled by, or is under
common control with, such person. For this purpese, "control™ means the direct or indirect
ownership of ten (10) percent or more.

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for

business; and a Business Day shall open at 8:00 2.m. and close at 5:00 p.m. eastern prevailing
time, unless otherwise agreed to by the Parties in writing.

' anty’'s Maximu " means Counterparty’s combined maximum demand for ali

I R . -

Cinergy Co:por.al:c Records

R

. Document Code

ARY

L3

232




s,

Js615 - So £379
CONFIDENTIAL PROPRIETARY

of Counterparty's accounts as of January {, 2005. TRADE SECRET . :

“Capacity” has the meaning set forth in any Trinsmission Provider's tariff or MISO’s
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a
successor ta MISO.

"Contract Price” means the price in $US as set forth in Exhibit B to be paid by Counterparty to
CRS for the purchase of the Energy under this Agreement.

“Defauliing Party” shall have the meaning specified in Section 6.1.

“Energv” means electric energy of the character commonly known as three-phase, sixty hertz
clectric energy that is delivered at the nominal voltage of thc Delwely Point, expressed in
megawatt hours (MWh) o

“Event of Default” shall have the meaning’ Spcmﬁed in Secuon 6 l
"EERC" means the Federal Energy Rngulalory Cammission or any successor agency thereto

"Firm" means, with respect to a Transaction, that the only excuse for the faiture 1o deliver Energy
by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party's
faifure to perform.

“Full Requirements Enersy” means, except as provided herein, that Counterparty shall purchase .

all of its retail Energy requirements for its facility from CRS and that Counterparty shall not resell
any of the Energy provided hereunder to any third party.

"Interest Rate™ means, for any date the lesser of (a) two (2) percent gver the per annum rate of
interest equal to the prime lending rate ("Prime Rat¢") as may be published from time to time in
the Federal Reserve Statistical Release H. [5; or {b) the maximum lawful interest rate.

"MW" means megawalt.

"Term" shall have the meaning specified in Article 4.1,

“Lransmission Providers” means the entity or entities transmitting or transporting the Energy
on behalf of CRS or Counterparty to the Delivery Point.

ARTICLE I
OPTION

2.1  Counterparty currently receives its electric service from The Cincinnati Gas & Electric
Company (“CG&E") pursuant to the applicable tariffs rates or will fyovide notice that il

z ®
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will take electric service from CG&E in accordance with applicable CG&E iariff
requirements. Counterparty hereby grants io CRS he exclusive option, upon thirty (30)
days notice, to serve all of Counterparly's accounts and load set forth in Exhibit C,
including any increases in accordance with Section 3.1, as of December 31, 2004

("Option”),
CRS shall have the right to exercise this Option at any time during the Term of this
Agreement. _

In exchange for Counterparty granting CRS this option, CRS agrees to pay Counterparty
cach calendar year quarter of the Term, until exercise of the Option, the amount set forth
on Exhibit A (“Option Payment™).

2.5

31

If CRS exercises its Option, the Parties shall enter into a power sale agreement, including
the terms sel forth in Article I1.

ARTICLE 1Xf
CRES POWER CONTRACT TERMS

In the evenl CRS exercises ils option, the power sale agreement between CRS and
Counterparty shall include the following terms:

a. Energy Quantity and Type. CRS shall provide Counte with Firm, Full
Requirements Energy and Capacity up I“Counmpmy's

Maximum Demand for all of its accounts s of January 1, 2005 (“Quantity’’).

If during the i cement, Counterparty has additional load or
accounts it such new load or account is not included
within the'terms of this Agreement and CRS shall have no obligation to provide

.Energy and Capacity to Counterparty above the Quantity sei forth herein.

b. Tragsmission Service and Charges. Transmission service will be provided in

accordance with the open access transmission tariff of the Midwest
Independent Transmission System QOperator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retail tanff rates and riders as
they may be amended, from time 10 time, or any successor tariff.

¢. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Prices. As a retail sale, the power sale agreement is not subject to
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the jurisdiction of the FERC; nor shall cither Party seek to have the FERC
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the
Agreement, the Parties agree that the Contract Price specified above is just and
ceasonable and consistent with the public interest. Neither CRS nor
Counterparty shall seek to modify the Contract Price through the auspices of
any regulatory body.

€& Term. The term of the power sale agreement shall be through December 31,
2008.

ARTICLE 1V
TERM OF AGREEMENT

Agreement Term and Effective Date. This Agreement shall become effective upon
execution by the Parties. This Agreement shall extend from January 1, 2005 through and

including December 31, 2008, unless terminated earlier in accordance with the terms of
this Agreement ("Term").

Aftgr Termination. The applicable provisions of this Agreement shall continue in effect
after termination thereof 10 the extent necessary to provide for final billing, billing

adjustments and payments.

ARTICLE V
BILLING.

Payment. CRS shall submit the Option Payment to Counterparty within thirty (30) days
after tl:ne end of cach calendar year quarter. The payment shall be submitied to the
following account or address:

N .

ARTICLE Vi

DEFAULTS AND REMEDIES
Events of Default An "Event of Default” shall mean, with respect to a Pany

(“Defaulting Party"), the occurrence of any of the following:
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6.1.1 any representation or warranty made by the Defaulting Party herein shall at any
time prove to be false or misleading in any respect mateniai (o this Agreement;

6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this
Agreement {except to the extent constituting a scparate Event of Defauit,) and
such fatlure is not cured within fifteen {15) Business Days after written notice
via certified mail thereof to the Defaulting Party:

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferce entity fails to assume all of the obligations of such Party under this

Agrecment;

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fifteen (15) Business Days after wrilten notice

via certified mail of such failure is given by the other Party; or

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquicsces in a
proceeding under any bankruplcy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator,
receiver, trustee, conservator or similar official appointed with respect to it or any
;:bstantial portion of ils property or assets, or {v) is unabie 1o pay its debts as they

11 due.

Remedies upon an Event of Default. Upon the occurrence (and continuation beyond the

applicable cure period) of an Event of Defauit with respect to a Defaulting Party, the Non-
Defauiting Party shall have the right to terminate this Agreement and exercise all rights and
remedics avzilable to it in law or in equity.

ARTICLE VII
LIMITATIONS; DUTY TO MITIGATE
Limitation of Remedies. Liabili ages. THE PARTIES CONFIRM THAT THE
5
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EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREQF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LDIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED. [F NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will uge commercially reasonable efforls to minimize any damages it may incur as
2 resull of the other Party's performance or non-performance of this Agreement.

ARTICLE VIII
GOVERNING L.AW - DISPUTE RESOLUTION

Governing 1aw and Jurjsdiction. THIS AGREEMENT AND THE RIGHTS AND

DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolutiop. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration
Associafion, except to the extent that the Commercial Rules conflict with this provision, in
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which event, this Agreement shall control. This arbitration provision: shall not lisit the
right Ofeither Party prior to or during any such dispute to scek, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
maintaining the status quo until such time as the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator
cunnot be agreed upon, & panel of three arbitrators shall be named. One arbitrator shall be
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If
the arbitrators appointed by the parties cannot agree upon the thind arbitrator within ten
(10) Business Days, then either Party may apply to any judge in any court of competent
Jurisdiction for appointment of the third arbitrator. There shaill be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the autharity to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days after the dale of the selection of the arbitrator(s) or within
such period as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally by the
Parties. The decision of the arbitrasor(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thercon.

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow tlie procedures

set forth in this Anicle.

ARTICLE IX
MISCELLANEOUS
Represeniations and Waryanties. On the Effective Date and on the date of entering into this

Agreement, each Pasty represents and warrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations under this
Agrecment and any other documentation relating to this Agreement; (¢) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violale any of the terms and conditions in its governing documents, any contracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
{d) there are no bankrupicy proceedings pending or being contemplated by it or, 1o ils
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knowledge, threatened against it; (c) there is not pending or, to its knowledge, threatened
against it or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other document relating to
this Agreement; (f) nc Event of Default or evenl which, with the giving of notice or lapse
of time, or both, would constitute an Event of Default with respect to it has occurred and is
continting and no such event or circumstance would occur as a result of its entering into or
performing its obligations under this Agreement or any other document relating to this
Agreement or any Transaction; and (g) it is acting for its own account, has made its own
independent decision 10 enter into this Agreement and as (o whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Party in so doing, and is capable of assessing the merits of
and understanding and understands and accepts, the terms, conditions and risis of this
Agreement,

2.2  Assignment. This Agreement shail be assignable by CRS withow the Counterparty’s
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an équivalent or higher credit
rating than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
cansent shall not be unreasonably withheld, .

9.3 Motices. All notices, requests, statements or payments shall be made as specified below,
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form’ provided there is some form of confirmation that the receiving party
actually received the notice. Notice by regular mail shall be deemed to have been
received three (3) Business Days after it has been sent. Notice by facsimile or hand
delivery shali be deemed to have been received by the close of the Business Day on which
it was transmitted or hand delivered (unless transmitted or hand delivered after close of
normal business hours, in which case it shall be deemed 10 have been received at the close of
the next Business Day). Notice by ovemight or courier shall be deerned to have been
received two (2) Business Days afer it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3. ,

To CRS:

James B, Gainer
139 East Fourth Street
Cincinnan, OH 452072

Phone — 513-287-2633
Fax__ 513-287-1902

To Counterparty:
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General. This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contermnplated by this Agreemeni. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafiing or execution hereof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
execuled by both Parties. This Agreement shall nor impart any righis enforceable by any
third party (other than a permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawfud by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not othcrwise
affect the remaining lawful obligations that arisc under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights confained hercin shall survive the termination or expiration of this Agreement for
three (3) years. :

Confidentiality. Neither Party shail disclose the terms or conditions of this Agreement to a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants ot
advisors who have a need fo know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, 1o the extent practicable, use reasonable cfforts to prevent or
limit the disciosure. The Partics shail be entitled to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Counterparts. This Agreement may be separately executed in counterparts sach of which
when so executed shall be deemed to constitute one and the same Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated Oclober 28, 2004 and as well as any other settlement agreements
between Counterpanty and Cinergy Corp. or any other Cinergy entity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of ail Cinergy entities) agree to this provision.
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The Parties have caused this Agreemebi :Io be - éxecuted by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC COUNTERPARTY
By .

A ’ C’W/ .
Title;
pate: __ (/2 5]0&

r

As o clause 9.7:
CINERGY CORP. .
By ﬁ U ( %—-’-’\
Tide: * S

——— [

Date: e YAn. . H—f 250 &

’ o
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Exhibij

Customer Group
Quarterly Option Payment Calculation

The CRS option payment will be equivalent to the actual amount paid lo incignati Gas & Electric Compan
for the following billing charges under its
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Customer Group:
CRS Generation and Transmission Ra ormer Rate DM Standard
Service Customers

Net Monthly Bill
Compuned in accordance with the following charges. (Kllowsit of demand is
sbbreviated us KW and kilowatt-bours are abbreviated as kWh):

Generation Charpges
{a) Summer
First 1,800 kilowat-hours ...ccrvreearcnccranaasae
Next 3,200 kilowalt-hours ....c,ccrrvcencaceia
Additional kilowatt-ROUFS ...cociiisiiarsnasssnsioss
(b) Winter
First 1,808 kilowstt-hours ...
Next 3,200 ldlewatt-hours ...

Transmission Charges
Customer will pay a transmission charge equivalent to the sum of all
applicable transmission charges that they would pay to CC&F as
standard tariff customer. - .
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Net vionthly Bitl
Compuled tn accordance with the following charges. {Kilowalt of dernand is
abbreviated 21 KW and kilowatt-bours are abbrevisied as kWhj:

Generarion Cliarges
(2) Demand Charge
First 1,D0D Kilowatts .ioieecsreinsoncissorarsrssanseass
Additlonal Kilgwatts ....evcvereeissiarersvncanenass

{b) Energy Charge
Rilting Demand thmes 300 ...ovvrncninisicnnivaed
Addlitionat KIloWRT=HOWES teerrvsecnriaracssas .

| ystemer will pay monthly an awount equivaley

amer

Transmissian Charpes

Customer will pay a transmission charge equivatent to the sum of all

applicable transmissien charges that they would pay %o CG&E as »
standard tarilf customer. ‘
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OPTION AGREEMENT
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BY AND BETWEEN TRADE SECRET
CINERGY RETAIL SALES,LLC
AND

This Option Agreement (the "Agreement”) is entered into as of this 3,2 day of pesmps e,
2004 (the "Effective Date") Cinetgy Retail Sales, LLC ("CRS") a Delaware

limited liability company, erparty™), a corporation (each
individually a "Party” or collectively | 1es").

RECITALS
WHEREAS member of the Ohio Hospitals Association and is

located within the retail delivery service territory of The Cincinnati Gas & Electric
Company (“CG&E").

WHEREAS, CRS has been certified by the Public Utilities Comsnission of Ohio as a
Centified Retail Electric Supplier ("CRES") and has the authority to engage in the sale of
electrical power at retail;

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option,

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Parties agree as follows:

ARTICLE I
DEFINITIONS

The following definitions and any terms dofined in this Agreement shall apply
hereunder.

iliate” means, with respect t0 any person, any other person (other than an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under
common contro} with, such person. For this purpose, "cantrol” means the direct or indirect
ownership of ten (10) percent or more.

"Business Day” means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 am. and close at 5:00 p.m. castern prevailing

time, unless otherwise agreed to by the Parties in writing.
“Counterparty’s Maximum Demand” means Counterparty’s combined maximum demand for all

cingy c:lrporal:e Records
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“Capacity” has the meaning set forth in any Transmission Providers tariff or MISO's
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a
successor to MISQ.

"Contract Price" means the price in $US as set forth in Exhibit B to be paid by Counterparty to
CRS for the purchase of the Energy under this Agreement.

“Defaulting Party” shall have the meaning specified in Section 6.1.
“Energy"” means electric energy of the character commonly known as thres-phase, sixty hertz

electric energy that is delivered at the nommal voltage of the Delwery Point, expressed in
megawaﬂhours(MWh} Cm el .

“Event of Default" shall have the meaning speclf ed in Sectlon 6—.1

U RPN

"FERC" means the Federal Energy chulamry Commlssmn or any Successor agency thereto

"Firm" means, with respect to a Transaction, that the only excuse for the failure to deliver Energy
by CRS or the failuze to receive Energy by the Counterparty is Force Majeure or the other Party's
failure to perform.

“Full Reguirements Energy" means, except as provided herein, that Counterparty shall purchase
all of its retail Energy requirements for its facility from CRS and that Counterparty shall not resell
any of the Energy provided hereunder lo any third party.

"Interest Rate™ means, for any date the lesser of (a)} two (2) percent over the per annum rate of

interest equal to the prime lending rate ("Prime Rate™) as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate.

"MW" means megawatt,
"Term” shall have the meaning specified in Aticle 4.1, .

ission Providers" means the entity or entities transmitting or transporting the Energy
on behalf of CRS or Counterparty W the Delivery Point.

ARTICLE I
OPTION

2.1 Counterparty cumrently receives its electric service from The Cincinnati Gas & Electric
Company (“CG&E") pursuant to the applicable tariffs rates or will provide notice that it
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will take electric service from CG&E in accordance with applicable CG&E tariff
requirements. Counterparty hereby grants to CRS the exclusive option, upon thirty (30)
days nolice, to serve all of Counterparty’s accounts and load set forth in Exhibit C,
including any increases in accordance with Section 3.1, as of December 31, 2004

(“Option™).

CRS shall have the right to exercise this Option at any time during the Term of this
Agreement.

In exchange for Counterparty granting CRS this aption, CRS agrees to pay Counterparty
each calendar year quarter of the Term, until exercise of the Option, the amount set forth

on Exhibit A (“Option Payment™).

If CRS exercises its Option, the Parties shall enter into a power sale agreement, including
the terms set forth in Article 111,

ARTICLE INl
CRES POWER CONTRACT TERMS

In the event CRS exercises its option, the power sale agreement between CRS and
Counterparty shall include the following terms:

. 2. Energy Quantity and Type. CRS shall

provide Count with Firm, Full
AN
Maximum Demand for all of its accounts as of January 1, 2005 (“Quantity”).

Requirements Encrgy and Capacity up t
If during the Term of this Agrecment, Counticrparty has additional load or
accmmm such new load or account is not Included
within the terms of this Agreement and CRS shall have no obligation to provide
Energy and Capacity to Counterparty above the Quantity set forth herein.

b. Transmission Service and Charges. Transmission service will be provided in

accordance with the open access transmission tariff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retail tariff rates and riders as
they may be amended, from time to time, or any successor tariff.

¢. Contract Price, The Contract Price is set forth in Exhibits A and B.
d. Change to Prices. As a retail sale, the power sale agreement is not subject 10
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the jurisdiction of the FERC; nor shall either Party seek to have the FERC
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utilitics Commission of Ohio assens jurisdiction over the
Agreement, the Parties agree that the Contract Price specified above is just and
reasonable and consistent with the public interest Neither CRS nor
Counterparty shall seek to modify the Contract Price throuigh the auspices of

any regulatory body.

¢ Term. The term of the power sale apreement shall be through December 31,
2008.

ARTICLE IV
TERM OF AGREEMENT

Agreement Term and Effective Date, This Agreement shall becorne effective upon
exccution by the Parties. This Agreement shall extend from January 1, 2005 through and
including December 31, 2008, unless terminated earlier in accordance with the terms of
this Agreement (“Term").

After Termination. The applicable provisions of this Agreement shall continue in effect
after temination thercof to the extent necessary to provide for final billing, billing
adjustments and payments,

ARTICLE V
BILLING

__mlszat CRS shall submit the Option Payment to Counterparty within thirty (30) days
after the end of each calendar year quarter.- The' paymenl almll be submmed to the
following account or address:

(insert accoiml informaﬁun] ‘

. ARTICLE VI
DEFAULTS AND REMEDIES
Events of Default. An "Event of Default” shall mean, with respect to a Party

("Defaulting Party”), the accurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any
lime prove to be false or misleading in any respect material to this Agreement;

SoF373
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6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this .
Agreement (except to the extent constituling a separate Event of Default,) and |
such failure is not cured within fifteen (15) Business Days afier written notice
via certified mail thereof to the Defaulting Party;

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgameation, merger or transfer, the resulting, surviving or
transferee entity fails to assume all of the obligations of such Party under this

Agreement;

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fifteen (15) Business Days after written notlcc

via certified mail of such failure is given by the other Party; or

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a
proceeding under any bankrupticy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30} days after such filing, (i{) makes an assigrunent or i
any general arrangement for the benefit of creditors, (ili) otherwise becomes
bankrupt or insalvent (however evidenced), (iv) has a liquidator, administrator,
receiver, trustee, conservator or similar official appointed with respect to it or any
substantial portion of its property or assets, or (v) is unable to pay its debts as they
fall due.

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation beyond the

epplicable cure period) of an Event of Default with respect lo a Defaulting Party, the Non-
Defaulting Party shall have the right (o terminate this Agreement and exercise all rights and
remedies available to it in law or in equity.

6.3

ARTICLE VI
LIMITATIONS; DUTY TO MITIGATE
7.1 Limitation of Remedics, Liability and Damages THE PARTIES CONFIRM THAT THE

EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,

THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH -

PROVISION AND ALL OTHER REMEDIES OR DAMAGES ATLAW OR IN
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGCES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT QR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will use commercially reasonable efforts to minimize any damages it may incur as

a result of the other Party's performance or non-performance of this Agreement.

ARTICLE VIll
GOVERNING LAW - DISPUTE RESOLUTION

i and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE .
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Disputc Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration
Association, except to the extent that the Cornmercial Rules conflict with this provision, in
which event, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to seek, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes

S0 373
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mainfaining the status quo until such time as the arbitration award is rendered of the

dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and

the laws of Ohio shall govern the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a panel of three arbitrators shall be named, One arbijtrator shal] be
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartia) arbitrator shall be selected by the two arbitratars so appointed by the parties. [f
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
(10) Business Days, then gither Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Partics. The arbitrator(s) shall have the authority only to award cquitable relief and
compensatory damages, and shail not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s} shall be rendered
within sixty (60) Business Days afier the date of the selection of the arbitrator(s} or within
such period as the Parties may otherwise agree, Fach Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
expenses anx costs of the third arbitrator (or single arbitrator) shall be bome equally by the
Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Partics may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures

set forth in this Article.

ARTICLE IX
MISCELLANEOQUS

Representations and Warranties. On the Effective Date and on the date of entering into this
Agreement, each Party represents and wamrants fo the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation amd is gualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (c) the cxecution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its governing documents, any contracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
(d) there arc no bankruptcy proceedings pending or being contemplated by it or, lo its
knowledge, threatened against it; (c) there is not pending or, to its knowledge, threatencd
against it or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other document relating to

1) §3 73
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this Agreement; (f) no Event of Default or event which, with the giving of notice or lapse
of time, or both, would constitute an Event of Default with respect to it has occurred and is
continuing and no such event or circumstance would occur as a result of its entering into or
performing its obligations under this Agreement or any other document relating to this
Agreement or any Transaction; and (g) it is acting for its own account, has made its own
independent decision to enter into this Agreement and as to whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Party in so doing, and is capable of assessing the merits of
and understanding and understands and accepts, the terms, conditions and risks of this
Agreement.

Assignment. This Agreement shall be assignable by CRS without the Counterparty's
consent provided such assignment is to any other direct or Indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating then CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shall not be unreasonably withheld.

Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form’ provided there is some form of confirmation that the receiving party
actually received the notice. Notice by regular mail shall be deemed to have been
received three (3) Business Days after it has been sent. Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
it was wransmitted or hand delivered (unless transmitted or hand delivered after close of
normal business hours, in which case it shall be deemed to have been received at the close of
the next Business Day). Notice by ovemight or courier shall be deemed to have been
received twa (2) Business Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3.

Toe CRS:

James B, Gainer
139 East Fourth Street
Cincinnati, OH 45202

Phone - 513-287-2633

Fax__

513-287-1902

To Counterparty:
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General. This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered -

for all purposes as prepared through the joini efforts of the Parties and shall not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
cxecuted by both Parties. This Agreement shall not impart any rights enforceable by any
third party (other than a permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
or repulatory apency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years.

Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
advisors who have a need to know such information and have agreed to keep such terms
confidential) except in order to comply with eny applicable law, regulation, or in
connection with any court or regulatory procecding applicable to such Parly; provided,
however, each Party shall, to the extent practicable, use rcasonable efforts to prevent or
limit the disclosure, The Parties shall be entitled to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Couinterparts. This Agreement may be separately executed in counterparts each of which |

when so exccuted shall be deemed to constitute one and the same Agreement,

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated October 28, 2004 and as well as any other settlement agreements
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entitics) agree to this provision.

214
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The Parties bave caused this Agreement to be executed by their duly authorized
representatives in multiple counterparts as of the Eﬂ’ectwe Date,

CINERGY RETAIL SALES, LLC

S0 F37d

As to clause 9.7:
CINERGY CORP.

A
Title: dl/ﬂ L d% éms"'
J g, AV @/
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Customer Group:
CRS Generation and Transmission Rates for former Rate
Service Customers

Standard

Net Monthly Rill
Camputed in accordance with the following charges, (Kilowatt of demand is
abbrevisted as kW and kilowati-hours are shbreviated as kWh):

Generation Charges
(3) Demand Charge
Addilional kowalts .............cocoerirsseneracaarl

(b) Energy Charge
Biling Demaand times 300 oo omerin iennnnsanscane "
Additional kilowati-hours ........cc.... vostessnasns "

Customer will pay a transmlsslon charge equivalent to the sum of all
applicable transmission charges that they woitld pay 0 CGAE as s
standard tarifl customer,

* s

e the customer for any

12 ~

o
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Payment Reference ,
(AP Use Only) SR N S )

Cinergy Corp. Mail to: Accounts Payable (EM860)

REQUEST FOR ACH/WIRE TRANSFER PAYMENT

Paying Company (Circle One) Date
CG&E PS1 Egergy Ciner
ULH&P  Cinergy Corp. OM&
Vendor Name
Street Address
City |
Vendor Tax LI). Number

s Y v QUG

PAYMENT DISTRIBUTION
Resp Reference
Amount Com. l:":f:' Work Code LoB (Vd:a. Emp.5, | LOC | svCc | DCE
) Sub-Ledger 1)

Preparer_Jim Ziolkowski Employee Na. -
Tetephone No._(JNNINNRE

Approved by Title
Approver Passport [D#

Bank Name ABA Number_ (SRS
Account Number

Account Name if Different than Vendor Name
Due Date__Aug 12, 2006

M9300-9 R 08/05
. 387
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Ohio Cansumers’ Counsel
Fifth Set Interrogatories -
Duke Energy Ohio, Inc.
Case No. 03-93-EL-ATA
Following Remand
Date Received: Fecbruary 9, 2007
Respense Duc: February 209, 2007

OCC-INT-05-R1183

REQUEST:

Regarding the December 20, 2004 Option Agreement by “Cinergy Retail Sales, LLC.
(*CRS’)"” with "QGeneral Motors, Tae, (*GM*)’! (Bate stamped “50” in documents provided
at the deposition of Charles Whitiock) and the December 20, 2004 Option Apreement by
CRS with “Marathon Ashland Petroleum, LLC. (' MAP’)" (Bate stamped “327):

a. Who were the persons responsible for the decision to have CRS and
Cinergy enter into each agreement (i.e., identify each person)?

b.  When was the decision made to have CRS and Cinergy enter into cach
agreement?

G. For each person identified in response 1o part (a) above, at the time each
agreement was executed, what was each person’s company of employment
(i.c., identify the company), job title, job duties, and responsibility related
to each agreement?

d. Why were Option Agreements entered into, rathcr than continue the
November 8, 2004 agrecment?

RESPONSE:

Objection. This question is not calculated to lead to the discavery of rclevant evidence.
Charles Whitlock was a deponent for DERS, not DE-Ohio. Without waiving its
objection DE-Ohio makes the following representations:

a-¢. DE-Ohio was not a party to the DERS decision making process.

d. DE-Ohio is not privy to the reasoning of DERS or the counterparties on this subject.
Based on ils attendance of the depositions of Charles Whitlock and Tim Duff, and its
receipt of the contracts through the discovery process, DE-Ohio states, on information
and belief, that the Commission made material amendments to the altemate proposal
elfectively rejecting it and terminating the November contracts referred to above. Upon

CONFIDENTIAL
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termination DERS had an obligation to enter into discussions to see if the parties could
negotiate contracts permitting the parties to be in substantially the same economic
pesition as they were in the November contracts. Although neither party was under an

' obligation to enter any further contract the parties agreed on the terms and conditions of

the option contracts.

WITNESS RESPONSIBLE: N/A

CONFIDENTIAL
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Sent: Monday, July 24, 2006 1:12 PM
Ta: Burns, Jennifer; Dirr, Michael
Subject: FW: CRES Payments

CONFIDENTIAL PROPRIETARY .

FYi. This is the CRES 101 that 1 got from Rales. TRADE SECRET

From: Ziolkowski, Jim

Sent: Manday, May 15, 2006 10:19 AM
To: Gomez, Jon; Wathen, Don

Cc: Storck, Don

Subject: RE: CRES Paymenis

Jon,

These are all native-lpad, retail customers located in the DE Ohio (CGAE) service territory. As described balow, the
original plan was o have thern become "shoppers” in accordance with Chio Electric Custamer Choice, and they would
receive their generation service from the newty-formed Cinergy CRES. At the last minute, Cinergy deemed the contracls
to be too risky, and negotiated the payments instead.

fhn Diothonads
Rate Services
513 287.3337

f;'.'..'-'..‘-.

“.....TOM: Gomez, Jon
Sent: Monday, May 15, 2006 10:11 AM
To: Ziolkowsld, Jim; Wathen, Don
Cc: Storck, Don "
Subject: RE: CRES Payments

Thank you very much for the background. | de have one follow up question. We went through the budget with Chuck
Whitlock last week and he has asked o start seeing the CRES payments as part of his native load budget since it is
related to the RSP. i sounds like from your history explanation it is related to full requirements customers which we call
non-native. Why would the non-native customers intervene an rates that would not affect them or are you considering
those customers ag part of the retail load? Thanks again, Jon

Fram: Ziotkowski, Jim

Sent: Thursday, May 11, 2006 4:03 PM
To: Wathen, Don; Gomez, Jon

Ce: Storck, Don

Subject: RE; CRES Payments

Jon,
Here is the history behind the so-called "CRES" payments: .

During late 2003, the Pyhiic Utilities Commission of Ohio asked all of the electric investor-owned utilities in the Stata of
Ohio 0 prepare ang submit Rate Stabilization Plans. At that ime, we were still in our Market Development Period
faliowing the implementation of electric Customer Choice in January 2001. During the Market Development Period,

. 645
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electric rates were frozen, and the originai plan was for all of the utilites 1o offer market-based rates foliowing the end of
the Market Development period. The Market Deveiopment period was scheduled to end no later than 12/31/D5.

Ty 2003, the PUCO and ather groups bacame concemed that the compatitive electric retail market in Ohio was not
~_“ifficiently robust to prevent wild price swings under pure competition and market pricing. The problems In California and
ne subsequent Enron meltdown aisa colored their feelings. As a result, they asked the utilities to offer Rate Stabilization

Plans in lieu of pure markst pricing.

CG&E (Duke Energy Ohio) filed its RSP (known a3 the Electric Reliability and Rate Stabilization Plan, ERRSP) during the
fiest half of 2004. A number of large customers, some represented by industry groups, intervened in the filing. CG&E's
and the PUCO's goal was to obtain rapid approval of the RSP such that the new rates could go inta effect on 1/1/2005,
The interveners represented a roadblock, however. To eliminate this roadblock and prevent a formal hearing, CG&E
negotiated special condilions with the interveners and ultimately reached agraements with them.

The original settlement agreement with the interveners called for Cinergy to form a "CRES" (Certified Retail Electric
Supplier - the State of Ohia must certify all retail electric providers in terms of credihwerthiness, etc.). The Cinergy CRES
was to provide generation servica for the interveners at pre-specified, contractual ratas. Al tha last minute (L.e., December
2004}, Cinergy's top management decided that the CRES settlement was too risky, and Cinergy essentially decided w0 not
follow through with the contract. To prevent lawsuits for braach of contract, Cinergy entered inte negotations with each of
the parties and agreed to make monthly or quarierly payments in lieu of offering generation service from the CRES.

S0 as you can see, the "GRES" customers are actually full-requirement customers of Duke Energy Ohio, but they receive
payments from the Company instead of receiving generation service fram the Cinergy CRES (the Cinergy CRES does naot
have any retail customers, but has at ieast $22 million of expenses).

The paymants for each groug of the “CRES” customers differ from each other. Generally speaking, the contracts with
each group specify that the customers belonging to that group will receive refunds of various RSP riders (e.g., Rider AAC,
Rider FPP, Rider IMF, Rider SRT, etc.). Each month or guarter, | prepare statements that show the amount of money that
is to be refunded to each cusiomer, and the payments are made from the CBU's {non-regulated generation) budget.

“1g5@ payments will last through December 2008 at which paint the ERRSP wilt terminate.

e

"CRES" cu
about 522 million per year.

Hope this heips. |
Jotwss : CONFIDENTIAL PROPRIETARY

Rai Sevees TRADE SECRET

513 287-3337 .

From: Wathen, Oon <
Sent: Thursday, May 11, 2006 3:08 PM
To: Zioikowski, Jim

Subject: FW: CRES Payments

Jim,

Can you respond to Jon's question? You and Tim are the cnly ones I'm aware of who know this stuff.

From: Gomez, Jon
Sent: Thursday, May 11, 2006 3:00 PM

56
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To: Wathen, Don
Subject: CRES Payments

o i ' ' i RES payments? We are budgeting
I anything that tells or can you briefly describe the concept behind the C 2
- jr%uyg: 22;:1 anl?nual?y for this out of our non-native segment. How was tl"lal numb:: dJerri:fed. who does it go to, and does
it iast until the end of 20087 Just trying to get a little more educated on this. Thanks, Jo

Jon Gomez ,
DEA Budgeting & Foracasting
(317) 838-1653 CONFIDENTIAL PROPRIETARY
jgomez@cinergy.com , TRADE SECRET
-

57
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ERGY RETAIL SALES, LLi
OFFICER CERTIFICATION OF FINANCIAL STATEMENT

LONC, MITCHELL. JR.

1, Lon C. Mitchell, Jr. do hereby certify that 1 am Vice President, Chief Financial
Officer, and Treasurer of Duke Energy Retail Sales, LLC.

1 further certify that I have reviewed the attached Financial Statements of Duke
Energy Retail Sales, LL.C, and that such Financial Staterents are accuraie and complete
to the best of my knowledge, information and belief.

Dated this 22" day of August, 2006.

Ton C. Mitchell
Vice President, Chief Financial Officer, Treasurer
Duke Energy Retail Sales, LLC

CONFIDENTIAL
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EXHIBIT C-3
Duke Energy Retall Sales LLC
Balance Shest
December 31, 2008
Assots
Accounts Receivable - affiliates ] 4,245,431
Liaklittles
Accounts Payable - affiliates $ 11,172,890
Accrued Taxes {710,115)
Other 3,023,158
Total Lisbiities 13,485,833
Member's Equity
Retained (Defici) (9,240,502)
Total Liabliites and Member's Equity $_4.245431.00

CONFIDENTIAL



00656 —U6656—

Duke Energy Retail Sales LLC
Slatement of Income
For the year anded Dacamber 31, 2005
Revenues
Operating Expenses
Option Premium Expense
Administrative and General Expenses
Operating (oss)
Interest Expensa
{Loss) Before Taxes
Income Tax Expense (Benefit)

Nat Income

CONFIDENTIAL

EXHIBT C-3

13,768,812
250,460
= (14,028,273)

147,549

{14,175,821)
{4,950,863)

$__ (9,224 658)
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Duke Energy Retail Sales LLC
Budgeted Statamant of (ncome
For the yaar ended December 31, 2006

Revenues ]
Operating Expenses
Qption Premium Expense 22,247,000
Administrative and General Expenses 28,500
Operating (Loss) T (2%.275,500)
Interest Expense 200,000
(Lost) Before Taxes T (23,076,800)
Income Tax Expense (Bensflt) (8,076,.425)
Net Income $ ‘14&9.075!

CONFIBENTIAL
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From; Schrader, Steve
Sent: Friday, January 28, 2005 2:23 PM
()l’o: Ficke, Greg; ~Janson, Jufie - cell phone
Subject: FW: RSP Impacts by Year.xls
Attachments: RSP Impécts by Year.xls
Thought | would wafk Phil through this
)
GCE 20)

211512007
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Tidihi,

November 30, 2004

Mr. Dan Jones
Certified Supplier Business Center
The Cincinnati Gas & Electric Company

139 East Fourth Street

Cincinnati, Ohio 45202

Re: Notice of mtcm to Stay with or Switch to a CRES Pursuant to Paragraph 25
of the FUCOQ's Entry on ng in Case No. 03-093-EL-ATA, er al.

Dear Mr. Jones:

Pursuant to instructions provided by CG&E Counse] Michael Pahutski and ing Paragraph 25
of the PUCO's Entry on Rehearing in the above-captioned proceeding, th
hereby notifies CG&E that it intends to a) keep its current “Choice” accourlls with a

(ﬁ provider and b) enroll additional accounts with a CRES provider conditioned on receipt of any .
available enhanced shopping credit available to the first 20% of shoppers in each applicable class.

Attached 10 this letter is a list of the accounts applicable to groups (a) and (b) above. The Group
(b) account numbers are prioritized in the sequence th&xuld like them placed in the

queue.

m issued this notice in order to place existing sales accounts in the queue to avoid RSC
an charges beginning January 1, 2005, and as a precaution to permit existing CRES

accounts 1o avoid these charges for 2005 and for the period beginning January ), 2006. To the
exten| nt enrollment with a CRES alreedy permits it to avoid these charges (see e.g.

Ordering Paragraph 27 of the PUCO Order on rehearing), CG&E may disregard this notice.

Please send all canfirmations and correspondence reparding this mater to my attention at the
address and number listed above, or via ¢-mail “

On behalf pg thank you for your promp! attention to this correspondence.

Sincerel
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Ce: M. Pahutski, Esq. - CG&E
M. Kunz, Esq. — Boehm, Kuntz & Lowery

Attachment
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December 3, 2004

Mr. Dan Jones
Centified Supplier Business Center
The Cincinnati Gas & Elecrric Company

139 East Fourth Street

Cincinnati, Ohio 45202

Re: Addenda to Notice o#ent to Stay with or Switch to a CRES Pursuant 1o
Paragraph 25 of the PUCO’s Entry on Rehearing in Case No. 03-093-EL-ATA, et al.

Dear Mr. Jones:

In addition to the Notice issued by Letter dated November 30, zooom;shes to
notify CG&E thmll enroll all of its accounts with a CRES provider for service effeclive
c January 1, 2006 for the eniire calendar vear.

ms issued this natice in order 10 place these accounts in the queue to avoid RSC and ACC
charges beginning January 1, 2006 in accordance with the Commission’s Order on Rehearing.

Please send all confirmations and correspondence regarding this matter to my ane.nuon at the
address and number listed above, or via e-mail

RN

On behalf P thank you for your prompi attention to this correspondence.

Sincerely,

Ce: M. Pahutski, Esq. - CG&E
M. Kurtz, Esq. ~ Boehm, Kurtz & Lowery
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Case Nos. 03-33-EL-ATA
03-2079-EL-AAM
03-2080-EL-ATA -
03-2081-EL-AAM

© Consolidated Duke Energy Ohio, Inc. Rate )

)

)

)

)

) 05-724-EL-UNC
)

)

)

)

Stabilization Plan Remand and Rider
Adjustment Cases

05-725-EL-UNC

06-1068-EL-UNC

06-1069-EL-UNC
- 06-1085-EL-UNC

CONFIDENTIAL

MEMORANDUM CONTRA MOTIONS OF DUKE ENERGY, OHIO, INC., DUKE
ENERGY RETAIL SALES, CINERGY CORP., OHIO HOSPITAL ASSOCIATION,
AND KROGER FOR PROTECTIVE ORDERS
AND
MOTION FOR PREHEARING CONFERENCE
AND
REQUEST FOR EXPEDITED RULING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL-

The Office of the Ohio Consumers’ Counsel OCC™") hereby }esponds to motions

for protective orders filed in this case by parties that wish to keep certain information out of

the public domain.' In this Memorandum, QCC will explain why the mformation should be
made public.

The OCC zalso moves, pursuant to Ohio Adm. Code 4901-1-12(A) and 490]-1-26,
for a prehearing conference in these cases. The prehearing conference is important fl:;r a
number of reasons, and particularly to deal with matters that arise in the above-captioned
cases due to the presence of documents that one or more parties consider confidential that
will figure prominently in a case that involves multiple witnesses and parties. Tl;e OCC

requests an expedited ruling, pursuant to Ohio Adm. Code 4901-1-12(C). All parties were
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notified electronically regarding the OCC’s request, but this filing is made before

affirmative responses were obtained from all parties.

The reasons supporting the QCC's Mation for Prehearing Conference are contained

in the following Memorandum in Support.

Respectfully submiited,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

b m 1

Jeffrey L. Small, Tridl Attorney
Ann M. Hotz

Lamry S. Sauer

Agssistant Consumers’ Counsel

Office Of The Ohio Consumers® Counsel
10 West Broad Street, Suite 1800
Columbus, Ohic 43215-3485

Telephone:  614.466-8574

Fax: 614-466-9475

E-mail smalifdoce. state.oh.us

hotz@oce slate.oh.us

sauer(@o .oh
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

Consolidated Duke Energy Ohio, Inc. Rate
Stabilization Plan Remand and Rider
Adjustment Cases '

)

) Casec Nos. 03-93-EL-ATA

) 03-2079-EL-AAM
) 03-2080-EL-ATA
) . 03-2081-EL-AAM
) 05-724-EL.UNC
) 05-725-EL-UNC
) 06-1068-EL-UNC
) 06-1069-EL-UNC
) 06-1085-EL-UNC

ARGUMENT AND
MEMORANDUM IN SUPPORT

L INTRODUCTION
On February 23, 2007, the Office of the Ohio Consumers’ Counsel provided notice

to three Duke-afFiliated companies and two other parties - Duke Energy Chio, Ing. (“Duke

- Energy Ohio,” also a reference to its predecessor, the Cincinnati Gas and Electric

Company), Duke Energy Retail Sales, LLC (‘.‘DERS”), Cinergy Corp. (“Cinergy™), the Ohio
Hospital Association (“OHA™), and Kroger Co. (“Kroger,” collectively with the other
movants, “Movants™) — that they should either allow certain documens (that they want to
protect agamst disclosure) to become available in the public domain or they should fulfill
their responsibility under law and rule to prove to the PUCQ that the documents they believe
to be confidential are in fact deserving of such secrecy from the public. The OCC provided
this notice pu@mt to its rights to do so under paragraph nine of the various protective

agreements.
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Other documents have recently been filed in the above-captioned cases, and one
Jetter in particular distracts ﬁ-bm the main issue presented in the Motions. In response to the
OCC’s aforementioned notices to the five parties that seek confidential trcaimeﬁt of
documents, the Industrial Energy Users - Oi;io (“IEU-Ohio™} filed a letter on March 2, 2007.

OCC will respond herein 1o that letter, as well.

II. PROCEDURAL HISTORY

On January 10, 2003, Duke Energy Ohio (i.e. as the Cincinnati Gas and Electric
Company) filed an application (“January 2003 Application™) contatning proposals to
provide a competitive market option standard service offer (“CMQO™) and to establish an
alternative competitive bidding procesé for the peniod after the market development
pqriod (i.. post-MDP) for non-residential customers.'

On December 9, 2003, the Commission issued an entry that, among othel" matt'ers,'
consolidated various pending matters regarding Duke Energy Ohic and requested that
Duke Energy Ohio file a “‘vate stabilization piam==2 (“RSP") in keeping with the |
Commission’s policy statements regarding the post-MDP pricing of generation service by
other utilities in Chio. On January 26, 2004, Duke Energy Ohio {iled another application ‘
(“January 2004 Application™) in the consolidated cases. The January 2004 Application
proplosed that the Commission approve either the' CMO approach contained in the

Janmary 2003 Application, “consistent with the language and intent of R.C. Chapter

' January 2003 Application at 1.

? Entry, page 5 (December 9, 2004),
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4928.” or an “ERRSP” plaﬁ containing rates for generation service proposed by Duke
Energy Ohio that included non-bypassable charges.’

The hearing was delayed in connection with the filing of a stipulation on May 19,
2004 (“Stipulation™) in these cases that described enother plan of service (“ERRSP
Stipulation Plan™). The parties who did not execute the Stipulation, including the OCC,
were permitted a very short period during which they could inquire into the Stipulation
by means of discovery. The OCC sought copies of all side-agreements between Dulke
Energy Ohio and other parties 1o the Post-MDP Service Case, and the Company reﬁlse.d
to provide copies of Sl:lch agreements. The first witness appeared at hearing on May 20,
2004 (based on pre-filed testimony not related to the Stipulation). The OCC& began the
hearing on‘May 20, 2004 with an oral Motion to Compel Discovery of the side-
agreements. The h;lotion to Compel Discovery was denied. *

The Commission's Order in the Post-MDP Service Case was issued on September
29,2004. Several parties, including Duke Energy Ohio and the OCC, filed applications
for reheanng on October 29, 2004. Duke Energy Ohio asked the PUCO to cither i)
approve its original CMO proposal; ii) approve the Stipulation that Duke Energy Chio
proposcd at the hearing (i.e. unaltered by the PUCQ); or iii) approve a new rate plan
(“New Proposal”) having an array of new and different charges that had not been
nvestigated or been subject to a hearing.

Duke Energy Ohio’s New Proposal was built oﬁ the four conditions placed by the

Commissian on the Stipulation and introduced new charges and modified previously

3 Janmary 2004 Application at 8.

*Tr. Vol. I1 a1 8, line 4 though 15, line 2.
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proposed -charges. In the First Eniry on Rehearing, the PUCO adopted (in iarincipal part)
the New Proposal. The Commission provided for certain Duke Energy Ohic filings
before some of the rate increases provided for in the New Proposal could be placed into
effect. The above-captioned cases reflect the existence of these filings.

The OCC submitted its second application for rehearing, which.was denied in a
Second Entry on Rehearing dated January 19, 2005. The Commission’s last action was
an “Order on Rehearing” (Appx. 92.), dated April 13, 2005, that addressed complaints by
certain marketers regarding the willingness of Duke Energy Ohio to accepl notices
regarding cdntractually binding service (o end users of electricity.

The OCC filed a Notice of Appeal on May 23, 2005. After argument before the
Supreme Court of Ohie, the Court .issued an opinion on November 22, 2006. The Court
decided that the PUCO erred by failing to corapel the disclosure of side agreements and
erred by failing to properly suppori its decision that determined rates and rate procedures
for the post-MDP.> The Coun remanded the case for additional cpnsideration by the
Commission.

On November 29, 2006, the Attomey Examiner issued an Entry in the above-
cﬁp{iomd cases that provided for a “hearing . . . to obtain the record evidence requil:ed by
the court” and ordered that a prehearing conference be held on December 14, 2006.° The
above-captioned céses were consolidated (“Post-MDP Remand Case™). A pro}:edural
Entry was jssued on F ebruary 1, 2007 that, among other matters, sel a hearing date for

March 19, 2007. In their responses to QCC’s discovery, the Movants marked as

% Ohio Consianers’ Counsel v. Public Util, Comum,, 111 Ohio St.3d 300, 2006-Ohio-5789 at 195
("Consumers’ Counsel 2006™).

¢ November Entry at 3, (7).
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confidential {and subject 1o protective agreements) most everything that is of interest with
regard to the heretofore secret side agreements.
Movants now seek a hearing that would essentially be closed to public scrutiny.

To that purpose they filed five motions for protection on March 2, 2007

III. A PRE-HEARING CONFER_ENCE SHOULD BE HELD.

These proceedings are complex even wilhout the added burden presented by meny
documents over which parties seek protection and the closure of the hearing room. For -
example, the hearing was bifurcated to deal first with issues on remand from the Supreme t
Court of Ohio and next with issues raised by various filings by Duke Energy Ohio regarding
proposed riders and trackers.® However, due dates for all testimony were contained in a
single schedule. The separatibn of witnesses between the twa portions of the hearings i3 not
entirely clear.

Another matter that should be discussed at a prehearing conference is the o_rdcr of

witncs;m.. The Attorney Examiners have issued subpoenas for three wilnesses from the
| Cincinnati area (upon motions by the QCC) and their appearances should be discussed to
minimize the amount of time each witness is required to spen'd in Columbus at the hearing,
Altematively, counsel for Duke Energy Ohio and Kroger contacted the OCC to request that
the QCC use deposition transcripts in lieu of the live appearances of these three wilnesses, a

atter that should be dealt with in the presence of other parties.

7 Kroger’s Mation for Protection contains a certificate of service that incorrectly states that the pleading
was served electronically. Electronic service is required pursuant to the instructions of the Attorney
Examiners under the expedited procedure alsa ardered for pleadings in these proceedings. Hard capies of
Kroger's Motian for Protection were received by the OCC in the mail on March 5, 2007 (but never
transmitted by Kroger to the QCC's trial counsel).

® Entry at 2 (February 1, 2007).
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These cases also presm; aifﬁculfies regarding the treatment of conﬁdemialit);' claims
regardless of the outcome for the Motions and the OCC’s Memorandum Contra, One issue
arose during the deposition of John Deeds on February 8, 2007. Restricted in its questioning
regarding information gained during discovery, the OCC limited its cross-examination to
more fully examining the claims contained in Mr. Deed’s Complaint Infcnnﬁtion'was
thereby provided to the OCC outside the terms of any protective agreement, and did not
obtain any protected status under such agreements. Duke Energy Ohio stated at the .
deposition that the deposition transcript acquired protecied status under its protective
agreement with the OCC.?> Duke Energy Ohio’s position finds no support within the terms
of the protective egreements. “Protected Materials™ are not created in a vacuum, but in the
context of “documents and information fumished subject to the terms of th(e] Agreement
and so designated by [the providing party] by conspicuously marking each document or
written response as confidential.”'® The result advocated by Duke Enetgy Ohio would
conclude that an agreement intended 1o free the flow of information from Duke Energy Ohio
could be transformed into a special restriction on only parties that signed protective

agreements'' regarding information obtained from someone other than Duke Energy Ohio.

* Trial counset for Duke Energy Ohio stated at the deposition of Greg Ficke on February 20, 2007 that
Dwuke Enerpy Ohio was reconsidering its position.

'*See, e.2., DERS Motion for Protective Order, Atiachment A 81 3.

' For example, a party such as the Ohio Partners for A ffordable Energy (“OPAE™) that has not executed a
protective agreement with any of the Duke-affiliated companies could have subpoenaed Mr. Deeds and
obtained documents from Mr. Deeds. According to Duke Energy Ohio’s argument, the information
obtained would not be subject to any restriction. The result advocated by Duke Energy Ohio (that would
restricl only the OCC and not OPAE) is ridiculous. The Duke-affiliated companies lost control of
information regarding their side agreements before the OCC koew of their existence.

TEU-Ohio was not represented at the deposition of Mr. Deeds. Its innuendo that the OCC has engaged in
some impropriety regarding contact with Mr. Deeds is based on pretense and disregard for facts. IEU-Ohio
Letter at 1-2 (March 2, 2007).
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The same holds true regarding documents obtained as the result of the subpoena duces
tecumn served upon John Deeds.?

Loose claims by Duke-affiliated companies regarding the confidential treatment of
documents have been a contihuing problem for the OCC. Documents provided by the
Duke-affiliated companies have in some instances (aside from the discussion of John i)eeds)
been obtained from other sources and thereby have lost their protected status under the
protective agreements.”” The Duke-affiliated companies. themselves have released
discussions of documents as part of discovery without any claim to confidentiality.'* Siding
with caution, many parties may not receive unredacted versions of the OCC’s testimony
e\;eﬁ though any claim to the confidential status of some documents (and thereby to
discussions of those documents) is tenuous.

Without conceding any result regarding the Motions and the OCC's Memorandum
Contra, maintaining the confidentiality claimed by various parties would be restrictive and
cumbersome at the hearing. For instance, OCC testimony is organized by subject matter
and the flow of exposition: it is not organized by the source of the information used. A
constantly shifting attendance by counsel for various parties might result if no other

amangement or instruction-is provided. The OCC should be able to cross examine a

2 The documents were not part of the subject matter for the deposition other than brief questioning by
Duke Enerpy Ohio regarding whether documents had been pravided to the OCC.,

" See, e.g., DERS Motion for Protective Order, Attachment A a¢ §3 (“Protected Materials” shall not
include any information or documents contained in the public files of an administrative agency or court or
atherwise in the public domain.”).

" As an example, the OCC was provided with multiple responses to the OCC'’s fifth set of discovery to
Duke Energy Ohio that discuss the side deals that were used to settle the Post-MDP Service case using
Cinergy Retail Sales, LLC as a vehicle to accomplish the task. The versions conflict regarding their claim,
or lack thereof, regarding confidentiality.
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customer witness using documents obtained from a Duke-affiliated company. Duke Energy

shauld not be able to exclude parties from the hearing roorn (and maybe even from briefing

" the casg) by requiring parties to submit to unreasonably restrictive protective agreements.

These situations can be dealt with at a pmhegﬁng conference using limiting instructions.
The aim should be (o include counsel for parties in the proceedings to the extént possible.
For the foregoing reasons, a prehearing conference should be congiuctéd for these
proceedings.
IV. THE MOTIONS FOR PROTECTION SHOULD BE DENIED IN
FAVOR OF HOLDING A PUBLIC PROCEEDING.
A. The Law Regarding Claims of Confidentiality
The Movants seek 1o engage the OCC in a debate over public policy in which Jegal
avithority favors the OCC -- which is 10 say the law favors the public’s interest in the
conducting of open proceedings by their government. All of the protective agreements at
issue state that “the burden shall be upon [the party seeking confidential treatment)... to
show that any materials labeled as Protected Materials pursuant to this Agwémenl are
confidential and deserving of protection from disclosure.™’
Ohio Adm. Code 490‘i -1-27(B)(7)(e) requires that “[t]he party requesting such

protection shall have the burden of establishing that éuch protection is required.” The reason

for this burden upon Movants is that the OCC supports “the inherent, fundamental policy of

R.C. 149.43 ... to promote open government, not restrict it.”'®

¥ See, ¢.5., DERS Motion for Protection, Exhibit A (Protective Agreement) at §10.

® Besser v. Ohio State University (August 9, 2000), 89 Ohio S1. 3d 396, 396,
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R.C. 149.43 is Ohio’s public records law that has been addressed in numerous
proceediﬁgs before the Commission. R.C. 4901.12 requires that “all proceedings of the
public utilities commission and all documents and records in its possession are public
records,” except as provided in the exceptions under R.C. 149.43. The Commission has

noted that R.C. 4904.12 and R.C. 4905.07 “providé a strong presumption in favor of

disclosure, which the party claiming protective status must overcome. »l7

Chio Admin. Code 4901-1-24(D) requires of the PUCO that “[a]ny order issued
undler this paragraph shall minimize the amount of information protected from public
disclosple.” The Commission stated in a 2004 case:

The Commission has emphasized, in Jn the Matter of the Application
of The Ohio Bell Telephone Company for Approval of an Alternative
Form of Regulation, Case No. 93-487-TP-ALT, Entry issued
November 23, 2003, that:

{a]ll proceedings at the Commission and all documents and
records in its possession are public records, except as
provided in Ohio’s public records law (Section 149.43,
Revise Code) and as consistent with the purposes of Title 49
of the Revised Code. Ohio pubic records law is intended to
be liberally construed to ‘ensure that governmental records be
open and made available to the public ... subject to only a
few very limited exceplions.” Stafe ex. rel. Williams v.
Cieveland (1992) 64 Ohio 5t. 3d 544, 549, {other citations
omitted)."®

The Commission's Entry in the above-quoted case is as informative for its details as it is for

the cited legal authority. Faced with demands for “wholesale removal of the document from

"7 In the Matter of the Joint Application of the Onio Bel! Telephone Company and Ameritech Mobile Services,
Inc. for Approval of the Transfer of Certain Assets, Case No. 89-365-RC-ATR, Opinion and Order at §
{October 18, 1990).

"% In re MxEnerpy, inc., Case No. 02-1773-GA-CRS et al., Entry at (3) (September 7, 2004) (notations in
original).
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public scrutiny,”"” the Commission reviewed several documents and determined in each
case how documents could hbe redacted “without rendering the remaining document
 incomprehensible or of little meaning, ...

The Commission has also used a balancing abproach in its review of motions for
protective orders. For instance, the PUCO has noted “it is necessary to strike a balance
between compeling interests. On the one hand, there is the applicant’s interest in keeping
certain business information from the eyes and ears of its competitors. On the other hand,
there .is the Commission’s own interest in deciding this case through a fair and open PrOCESS,
being careful to establish a record which allows for public scrutiny of the basis for the
Commission’s decision.”™'

The Ohio Supreme Court has addressed the test for protection from disclosure under

R.C. 149.43 as the “state or federal law” exemption,

We have also adopted the following factors in analyzing a trade
secrel ¢claim:

(1) The extent to which the information is known outside the
business; (2) the exient to which it is known to those inside the
business, i.e., by the employees; (3) the precautions taken by the
holder of the trade secret to guard the secrecy of the information; (4)
the savings effected and the value to the holder in having the
information as against competitors; (5) the amount of effort or
money expended in obtaining and developing the information; and

®id. at 3.
“ 1d,

B in the Matter of the Appiication of Rapid Transmit Téchnology Inc. for Certificate of Public Convenience
and Necessity to Provide Local Telecommunications Service in the Surie of Ohig, Case No. 99-890-TP-
ACE, Entry at 2-3 (October 1, 1999); see also I the Matter of the Joint Application of the Ohto Bell
Telephone Company and Amenitech Mobile Services, Inc. for Approval of the Transfer of Certain Assets,
Case No. 89-365-RC-ATR at 7 {October 18, 1990) (holding that “any interest which the joint applicants
might have in maintaining the confidentiality of this information [fair market value and net book value of
assets proposed 1o be transferred) is outweighed by the public’s interest in disclosure.”)

10
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(6) the amou‘nt of time and expense it would take for others to
acquire and duplicate the information,'??
The analysis of these factors regarding the documeats in question is missing from all of the
Motions except for some broad, summary statements. ™
The Commmussion req;xires specificity from those that s:eck to keep information from
the public record. Ohio Admin. Code 4901-1-24(1D)(3) requires movants for confidentiality
to file a pleading “setting forth the specific basis of the motion, including a detfailed
discussion of the need for protection from disclosure....” The specificity required by law,
and supporied by the terms of both the Protective Agreement and the Protective
Attachment,” is missing from the Motions. Movants have failed to meet their burden under
the terms of the protective agreements and under Ohio law.
B. Tl'le Motions and the Documents
In its notices of February 23, 2007, the OCC advised the Movants that they should
cither allow all the documents for which they claimed confidentiality to become available to
the public domain or they should proceed with their responsibility under law and rule to try
to convince the Commission that all of the documents are deserving of remaining secret
from the public scrutiny. The OCC is hereby modifying its notices to limit the issue now

before the PUCO to the documents that are atlached 1o the testimony of OCC Witness Beth

2 Besser at 399-400. «
? See, e.g., Ohio Hospital Association Motion for Protective Order at 4-5, which does not apply the test to
any actual document or type of document. Revelations in connection with the wrongful discharge action by
former employee John Deeds in connection with “option agreements” renders the efforts of the Duke-
affiliated companies to limit dissemination of information regarding its side agreements within the limits of
the organization is suspect, as does the apparent lack of precautions taken to guard the secrecy of .the
information. .

2 DERS Motion for Protection, Attachment A at 3, 1% ('nature and justification for the injury”).
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Hixon. The OCC conditions its narrowing of the scope of the documents at issue upon the
recognition of this modification of the notices, with full reservation of the OCC’s rights
(under paragraph nine of the protective agreements) o give noﬁce to the Movants in the
future with regard to any documents not attached to Witness Hixon’s testimony. The OCC
anticipates that any further exercise (if any) of its notice rights will be limited ;nd related to
potential cross-examination and rebuttal or surrebuttal testimony. Duke Energy - Ohio's
counsel and the OCC last week agreed that any narrowing of the OCC’s notice regarding the
documents would not preclude the QCC, under the circumstances just descnibed, from
giving further notice later. The PUCO should recognize the QCC’s rights in any ruling in
these proceedings. |
1. Attachments to the Testimony of OCC Wiiness Hixon

The arguments fandamentally presented by the Duke-affiliated companies state that
the QCC failed to provide specificity regarding the documents that it seeks 1o introduce into
the public domain during these proceedings™ and that the documents contain confidential
agreements that involve Duke Energy affiliates.? The protective agreements signed with all
Movants contain the same language regarding notification of counsel in order to identify the
protected materials that are the subject of notice i:y the OCC. The purpose served by that
portion of each of the protective agreements is to pmvide the party producing the documents

fair notice regarding the OCC’s intent regarding the treatment of documents. While the

2 See, ¢.p., Duke Energy Ohio Motion for Protection at 13-14; DERS Motion for Protection at 10-11;
Cinergy Motion for Protection at 3. The identification of material by “page and ling numbers” (Duke
Energy Motion for Protection at 14) is an impractical result in any proceeding , let alone the present
proceeding with its expedited schedule that Duke Energy Ohio fias advocated is too long. The purpose of
proteciive agreements is practicality within the confines of htigation. '

* See, e g., Duke Energy Ohio Motion for Protection at 7; DERS Motion for Protection at 4; Cinergy
Motion for Protection at 5,

12
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QCC’s original notices were broad, they provided the required, clear notification regarding
the OCC’s intent. Movants do not complain that any misunderstanding existed.
The confidentiality requested by Movants regarding documents of Duke Energy
Ohio’s affiliates should not be confused with any competitive supply arrangements for
generation service. A detailed confrontation of Duke Energy Ohio’s fallacy in this regard js
contained in Section 111 of OCC witness Hixon’s prefiled testimony, whose presentation
exposing the fallacy is incorporated herein. The agreements and payments that involve
Cinergy Retail Sales, now DERS, are settlements rejated to the Post-MDP Service Case.
The agreement of Cinergy Corp. involves a Duke-affiliated company that is not even
qualified to provide compeétitive retail electric service in the area served by Duke Energy
Ohio. Cinergy euphemistically refers to the seftlement agreement in the Post-MDP Service
Case as “economic development assistance.?’ The issue, therefare, is one of revealing the
totality of the settlement reached between the Duke-affiliated companies (at the time, the
Cinergy-affiliated companies) in the Post-MDP Service Case. The public should have
access 10 the totality of that settlement.
a BEH Attachments 2-7: May 2004 Agreements

between CRS and the Hospitals, OEG members,

and 1EU-Ohio; June 2004 Agreement with

Cognis and July Agreement with Kroger; May

2004 Documents from OHA Respeanse to QCC

No. RP6

As elaborated upon in the testimony of OCC Witness Hixon, Attachments 2-7

contain secretly negotiated and concluded settlement agreements and discussions

regarding those settlement agreements that were arranged in conjunction with the

¥ Cinergy Motion for Protection at 5.
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proposals contained 1n the Stipulation that was publicly filed on May I9, 2004 in fhe
Posi-MDP Service Case. These portions of the total package of rates proposed by Duke
Energy Ohio shouid be part of the public record in the same manner as the S?ipulatidn
filed on May 19, 2004.

Attachments 2-4 were obtained from DERS and involve agreements; with parties
that are membership organizations that do not contain any rates currently paid by any-
customer, but pravide an important part of the initia] settiement agreement in the Post-
MDP Service Case that was elaborated upon later during the proceeding. The side
agreements contain a variety of commitments by Duke Energy Chio (then, the Cincinnali
Gas and Electric Company) that were made to gain the support of Duke Energy Ohio’s

early opponents in the Post-MDP Service case for the Company’s propv.)s;als.28

Demonstrating that the agreements were ot made by a marketer independent from Duke.

Energy Ohio, commitments were made that could only relate to Duke Energy Ohio’s
provision of distribution service.?® Attachment 7 shows communications obtained from

OHA in connection with the negotiation of Attachment 2, communications that are

identified as negotiations with Duke Energy Ohio. The Attachment 7 information should

likewise be treated as public information.

Attachments 5-6 contain agreements with Cognis and Kroger (again, obtained

from DERS), parties to the Post-MDP Service Case, that do not contain any raies -

% Atachment 2 at Paragraph 9, Attachment 3 at Paragraph €, Attachment 4at Paragraph 7.

“ Gee. ¢.g. Attachment 2 at Paragraph 6 (rates for daei {eeds), Attachment 3 at Paragraphs 3 and 7 {Rider
CIR and minimum siay).

*® The material that OHA considers confidential s not entireiy clear to the OCC since no separation of the
material was attempted by OHA, Under these circumstances, the OCC has used a cautigus approach to the
use of OHA-pravided information.
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currently paid by any customer., Again, these agreements provide an important part of the
initia) settlement agreement in the Posti-MDP Service Case that was elaborated upon later
during the proceeding. The side agreement with Cognis:commits that customer to
support the Stipulation in the Post-MDP Service Case,*' and requires Cognis to obtain its
gencration service from Duke Energy Ohio.3? The agreement with Kroger, Atlachment 6,
is similar to those located in Attachments 2-4 except that it involves a wholesale
arrangement by the Duke-affiliated companies instead of a retail arrangement. The
agreement provides for Kroger's suppont of the publicly filed Stipulation in the Post-
MDP Service case™ aﬁd should be'available to the pablic as part of the negotiated
packagé.

The agreements in Attachments 2-6 are also listed in the chart that appears as
Attachment 18, and should be released into the public domain as part of that Attachment.
Attachment 18 is a summary chart that was used extensively during depositions.

b. BEH Attaﬁhmenls 8-15: November 2004
Agreemenis between CRS and the Hospitals;
OEG members, and 1IEU-Ohio; October
Agreement with Cognis and November
Agreement with Kroger; and follow-up
documents

As elaborated upon in the lestimony of OCC Witness Hixon, Attachments 8-15
contain a second round of secretly negotiated and concluded settlement agreements and

discussions regarding those settlement agreements that were arranged in conjunction with

the proposal suomitted on Qctober 29, 2004 to the Commission in Duke Energy’s

¥ Anackment 5 at Paragraph §.
*1d. a1 Paragraph 1.

* Amachment € at Pacagraph §.
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Application for Rehearing in the Post-MDP Setvice Case. These portions of the total
package of rates proposed by Duke Energy dhio shauld be part of the public record in the
same manner as the statements by the parties that supported the package.

Attachments 8-10 were obtained from DERS and involve agreemcnts with parties
that are membership organizations that do not contain any rates currently péid by any
customer, but provide an important part of the evolving settlement agreement in the Post-
MDP Service Case that resulted from Duke Energy Ohio submitting its New Proposal. .
The side agreements contain a van'et_;( of coﬁmitmnts by Duke Energy Ohio that were
made to gain the support of Duke Energy Ohio’s early opponents in the Post-MDP
Service case for the Company’s proposals.>* Demonstrating that the agreements were not
made by a marketer independent from Duke Energy Ohio, commitments were again
made that could only relate to Duke Energy Ohio’s provision of distribution service.”®
Attachment |3 shows communications obtained from IOHA in connection with the
negotiation of Attachment 8, communications that identify themselves as negotiations
with Du_l;e Energy Ohio.*

Altachments [1-12 contain second round agresments with Cognis a!_ld Kroger

(again, obtained from DERS). Again, these ag}eements provide an important part of the

evolving settlement agreement in the Post-MDP Service Case that was elaborated upon

* Attachment § at Paragraph 9, Attachment 9 at Paragraph §; Attachment 10 at Paragraph at 8,

** See, e.g. Attackment 8 at Paragraph 5 (rates for dual feeds), Attachment 9 at Paragraphs 7 and § (Rider
CIR and mimmum siay).

““ The commiunication on November 5, 20604 at 11:20 a.m. was copied to the President of CG&E, Greg
Ficke. Attachment 13 at 3. As with Atachment 7, it 15 not entirely ¢lear from the transmittal of the
information contxined in Attackment 13 whether QHA considers information confidential.
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later during the proceeding. The side agreement with Cognis commits that customer 1o
support Duke Energy Ohio’s Application for Reheariﬁg in the Post-MDP Service Case,*’
and requires Cognis to obtain its generation service from Duke Energy Ohio.”®* The
agreement with Kroger, Attac;hmenl 12; is similar 10 those located in Attachments 8-10
except that it invoives a wholesale arrangement by the Duke-affiliated companies instead
of a retail arrangement. The agreement provides for Kroger's support of Duke Energy
Ohio’s Application for Rehearing,” and should be available to the public as part of the
negotiated package.

The agreements in Attachments 8-10 and Attachment 12 are also fisted in the
chart that appears as Attachment 18, and should be released into the public domain as
part of that Attachment.

The Cognis and Kroger side agreements, Aitachments | 1 and 12 (obtained from
Cinergy and DERS), resulted in later transactions that are documentied in Attachments
14-16. Attachment 14 is a voucher for payments to Cognis, identified as a “Quarterly |
ERRSP Payment.” The document does not cbntain account information, anly an address
for the payment to Cognis. Attachment 15 contains an invoice to Kroger regarding the
November agreement with Kroger, self identified as prepared “pursuant to the terms of
the November 2004 RSP settlement agreement.””™ Pages 2-5 of Attachment 15 contains

account numbers and doliar amounts. All but the account numbers should be made part

¥ anachment 11at Paragraph 5.
*1d a Paragraph 1.
* Atachment 12 at Paragraph 10.

@ Attachment 15 at { (page Bate stamped £159).
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of the public domain. Attachment 16 is a response by DERS to OCC Interrogatory 51
that demonstrates that Kroger made payments under the November agreement that are not
accounted for on the books of DERS. Attachment 16 information was communicated by
'.dl

DERS without any designation that the information was confidentia

c. BEH Attachments 17 and 19*%: “Option”
Agreements and Requests for Payments

As elaborated upon in the testimony of OCC Witness Hixon, Attachments 17 and
19 contain a third round of secretly negotiated and concluded settlement agreements
(obtained from DERS) and related interactions that evolved from the earlier rounds of
agreements with members of OHA, OEG, and IEU-Ohio. These portions of the total
package of rates proposed by Duke Energy Ohio for its customers should be part of the
qulic record in the same manner as the statements by the parties that supported the
package.

The numerous agreements that are part of Attachment 17 were obtained from
DERS and involve payments to members of parties to the Post-MDP Service Case. The
side agréements replaced the second round of agreements, carrying out the economic
commitment by the Duke-affiliated companies to other parties that were made during the
course of the Post-MDP Service Case. The agreements provide settlement concessions,
described in Exhibit A lo each agreement, of charges proposed by Duke Energy Ohio in
the Post-MDP Service Case and demonstrate that support was gained for Duke Energy

Ohio’s proposals from customers that did not bear the burden of the proposed charges.

*! Therefore, information contained in Attachment 16 has already been introduced into the public domain
by DERS.

** Antachment 18 was discussed previously.

18
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These are the agreements that are referred to in the Deeds Complaint. Information other
than the account information contained in Exhibit C to each agreement should be released
to the public domain along with other settlement information,*’

Attachment 19 shows an example of a payment transaction under the third round
agreements that provided for settlement concessions. Only the account numﬁers that are
not part of the pubtic domain® should be maintained as confidential.

d. BEH Attachments 20-24: Other Documentation

The remainh;.g attachments provide a more complete cor;text for the various
agreements between tﬁe Duke-affiliated companies and those involved in the Post-MDP
Service Case. Attachment 22 was taken from the Commussion’s website. The other
communications were internal to the Duke-affiliates or with customers regarding the
results of Case No. 03-93-EL-ATA, et al. before remand to the Commission. The
communications may not present the image desired by the Duke affiliates, but that is not
the test for the confidential status of documents in proceedings before the Commission.

2. Additional Explanation of Documents Presented to the OCC
a, Documents Provided by Duke Energy Ohio

For clarity, the documents obtained from Duke Energy Ohio over which the OCC

currently seeks to end any claim to confidentiality are Attachments 20 and 23 to the

testimony of OCC Witness Hixon.

** Two of the agreements, for General Motors and Marathon, were received by the OCC by means other
than obtaining the information subject to any protective agreement.

“ E.g. Mercy Hospital-Fairfield account numbers, Attachment 19 at | (Bate stamp 432).
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"b.  Documents Provided by Cinergy
For clarity, the documents obtained from Cinergy over which the OCC currently
seeks to end any claim to confidentiality are Attachments 5 and 11 to the testimoﬁy of
OCC Witness Hixon.
c. Documents Provided by OHA
For clarity, all documents obtained from OHA that were attached to the testimony
of OCC Witness Hixon {i.e. Attachments 7 and 13) were provided without any- .
distinction between infarmation that 6HA considers confidential and information that
OHA does not consider confidential.
d. Docaments Provided by Kroger
For clarity, the documents oltained from Kroger that were attached to the testimony
of OCC Witness Hixon (i.e. Altaqlﬁnent 24) were provided to the OCC before the execution
of a protective agreement, and were simply stamped “CONFIDENTIAL” by Kroger. Later
docurnents that contain the “term and pricing information” that are the subject of Kroger’s
Motion for Protective Order. %5 The “documents at issue,” according to Kroger's Motion,*
were provided later and separately under a protected status.
Kroger argues that it is provided gencraﬁon by a CRES provider and that agreements
regarding that arrangement and related to that arrangement should not be subject to public
scrutiny.”” The documents that are the subject of Kroger’s Motion for Protective Order are

compnised of five contracts (bilateral and three-party) that provide the foundation for the

** Kroger Motion for Protective Qrder at 5.

“1d.

*? Kroger Motion for Protective Order at 3 and 5.

20
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Constellation New Energy supply to Kroger. These five contracts are not the same as the
agreements confained in Attachments 6 and 12 that are discussed above, and the scope of
the information that the OCC seeks to introduce into the public domain has been limited to
attachments to OCC Witness ﬁixon’s testimony.

The confidentiality of the contracts regarding the CRES provider and Kroger are not
being challenged by the OCC for purposes of OCC'’s modification of its February 23°
notice to Kroger. (OCC explained that modification and its reservation of rights, in above
section IV.B.) Not only are the contracts not attached to the testir;lony of OCC Witmess
Hixon, but these five contracts appear to be distinguishable from the agreements that the
buke—affliliaied mﬁpaﬂes seek to conceal that are mere side agréemenls connected with
scittement of the Post-MDP Service Case. The side agreements do not involve the

competitive retail electric supply to any customer.

V. 1EU-Ohio's Letter

On March 2, 2007, IEU-Ohio filed a vituperative letter against PUCO procedural

rulings, electric restructuring, and the OCC. At least three of the seven paragraphs in IEU-

Chio’s rant contain expressions of frustration about PUCO rulings that for most parties
would be funneled to an application for rehearing or to an interlocutory appeal. It is easier

to define what the letter is not; i1 is not a motion for protection of documents. Whatever the

“letter 15, it has been filed, sent to PUCO Commissioners and Attorney Examiners, and the

QCC will therefore briefly address the letter.
In its letter, IEU-Ohio attacks the OCC for its “plan” to make confidential
documents public. Under Ohio Adm. Code 4901-1-27(B)(7)e), the plan of the PUCO

pmvid&s that those seeking to secure secrecy from public scrutiny must bear “the burden of

21
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establishing that such protection is required.” Those beai'iﬁg that burden, including Duke
Energy Ohio and its two affiliates, now have the opﬁdmhity‘ﬁhder' Ohio law and rule to
overcome the presumption that proceedings-before the public’s government will be open.
As matiers now stand, JTEU-Ohjo was able to make its public harangue cloaked by the
present protmtidh afforded docurhents in this proceeding that also constrains the OCC from
a full public response,

IEU-Ohio mischaracterizes the OCC’s position in the Post-MDP Service Case as
seeking divestiture of the utility’s generating assets, referencing page 7 of OCC’s brief filed
on June 22, 2004. The OCC's brief referenced “corporate separation,” not divestiture, and
recommended the transfer to an “electric [sic, exempt] wholesale generator” -- a status that
Cinergy itself could have created under federal law. In fact, the OCC addressed the very
sorts of concerns about the need for corporate separation that IEU-Ohio itself has addressed
before the PUCO.**

IEU-Ohio’s letter ~- written and filed a full week before OCC filed its testimony to
recommend reductions in rates for residential consumers — characterized OCC’s position as
harmful and contributing to deregulatory “dysfunction. Of course, IEU-Chio and its
counse! make no reference in the letter to their role in actively supporting the electricit&
deregulation that is now Ohio law and about which they now complain, [BU-Ohio’s .
counsel, as rcported in one publication, was characterized as a “true believer” in

deregulation and a “deregulation advocate.* In another edition, IEU-Ohio’s counsel was

“® in re Electric Transition Pian Rulemaking, Case No. 99-1141-EL-ORD, Comments of Coalition for
Choice in Electricity at 28-33, 104 {October 13, 1999) {in which IEU-Ohio joined with others to comment
extensively on the need for corporate separation).

“® “Future Is Rosy For Ohio Deregulation As Senate Chief Gives It Top Billing.” Industrial Energy
Bulletin, Volume 25, Issue 51, p. 1 (December 25, 1998) (available on LEXIS).

22
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described as someone who t;hampioned the cause of customer choice and who considered
Senale Bill 3 to'be ““a work product that’s capable of producinga 10,0n2a 1 to 10 scale.?
Finally, what seems to a motivating factor for [EUJ-Ohio’s letter -- that there should
be no more process in this caée, public or atherwise -- was rejected by the highest court in
this state, the Supreme Court of Ohio, in the appeal of Case No. 03-93-EL-ATA, et al,, and
IS not at issue as the result of the OCC’s February 23, 2007 notices. The Court remanded

this case to resolve flaws that JEU-Ohio now defends, and there is no further consideration

due IEU-Ohio in this regard.

V1. CONCLUSION

The Motions fail to meet the requirements under law for continued protection of the
documents that w;are provided to the OCC during discovery. The Mbtions submitied by -
Mavants should be denied with regard to the information described in this Memorandum
Contra that should be released to the public dorna.iin, and they are rendered moot with regard
ta the information that the OCC will continue to hold protected as described above, subject
0 OCC’s reservation of rights to give notice if appropriate under paragraph nine of the
protective agreements.

The OCC's Motion for Prehearing Conference should be granted to deal with many

complicating factors that are present in the instant proceedings.

* 4Ohio Users Like Restructuring Bill, Readied for Signature of Gov, Taft,” industrial Esergy Bulletin, p.2
(June 25, 1999) (available on LEXJS),
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Respectfully submitted,

JANINE 1. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

Y

" Jeffrey L. Small, Trial Counsel
Ann M. Hotz
Lamry S. Sauer
Assistant Consumers’ Counsel’

The Office of The Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800

Columbus, Ohio 43215-3485

(614) 466-8574 (T)

{614) 466-9475 (F)

small@occ.state.ch.us

hotz{@occ.state.oh.us

sauner@occ.state.oh.us
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CERTIFICATE OF SERVICE

I hereby centify that a copy of the OCC’s Un-redacted Memorandum Contra

Motions for Protection and Motion for Prehearing Conference was served electronically

on the persons listed on the elecironic service list as shown below (as suppiemented for

this pleading), provided by the Attomey Examiner, this 13" day of March 2007.

Un-redacted Version:

Daul.colbert@duke-energy.com
rg_ccp.d'ascenzn@duke—energg.com

anita. er@duke-energy.com
inichael.pabutski@duke-energy.com -
arane johnsonédduke-energy.com
mdorich@kravitzlle.com

Scott.Farkas@@puc.staie.oh.us
Jeanne Kingery(puc.stale.oh.us

Redacted Version:
cmooney2@columbus.rr.com
dboehmi@bkllawfinm.com
mkintz@bklawfirm.com
am{@mwnemh.com
dneilsenfimwncmbh.com
Imealister@mwneml com

jbowser@mwnemh.com
drincholi@aol.com

WTTPMLCEDaol.cam
schwartz@gevaine.com
smithla@laol.com

Wi 1

sbloomfield@bricker.com

Thomas.McNamee@puc.state.oh.us
Werner. Margard@puc.state.oh.us
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- AnnM.Hotz . 7
Assistant Consumers’ Counsel

TOBrien@iBPricker.com

dane.stinson@baileycavalien.com
korkosza@firsienergycom.com
Kubacki{strategicen .COM
mchristensenf@colymbusiaw.org
ischneider(@mpselaw com

awn.leyden(@pses.com

ricks@ohanet.arg
ceoodmantgenergvmarketers.com

cagleenergy@iuse.net

Stephen.Reill e siale.oh.us

mhpetricoffE@vssp.com
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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHf%G‘gy

- - . }iC/ #zk
¢o
In the Matter of the

Application of Duke Energy
Ohio to Modify its
Market-Based Standard
Service OQOfifer. -
Consolidated Duke Energy
Ohio, Inc. Rate
Stabilization Plan Remand
and Rider adjustment Cases,

Case No.
06-986~EL~UNC

Case Nos.
03-93-EL-ATA
03=-2079-EL~-AAM
03-2081-EL~AAM
03-2080~EL-ATA
06-1068B-EL-UNC
05=725-EL~UNC
06~-1069-EL-UNC
05-724-EL~UNC
06-1085-EL-UHC
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CEPOSITION
of Denis George, called by the Office of
Consumers' Counsel, taken before me, Michael O.
Spencer, a Notary Public in and for the State of
Ohio, held at the offices of Boehm, Kurtz &
Lowry, 36 East Seventh Styeet, Cincinnati, ©Ohio,

on Wednesday, February 21, 2007, at 10:00, A.M.
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Armstrong & Okay, Inc.

185 S. Fifth Street, Suite 101
Columcus, Ohio 43215
(614) 224-9481 - (800) 223-9481
Fax - (614) 224-5724
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APPEARANCES:

Mr. Paul A. Colbert
155 East Broad Street
2lst Floor
Columbusg, Ohio 43215

On behalf of Duke Energy Ohio.

Mr., Jeffrey L. Small
Asaistant Consumers' Counsel
10 West Broad Street

Suite 1800

Columbusg, Ohio 43215~3485

On behalf of the Residential
Ratepayers of Duke Energy Ohio.

Boehm Kurtz & Lowry

1510 URS Center

By Mr. Michael L. Kurtz
and

Mr. Kurt Boehm

36 East Seventh Street

Cincinnati, Ohio 45202

on behalf of the Ohi¢ Energy
Group and Kroger.

ALSO PRESENT:
M=2. Beth Hixon
Ms. Anlta M. Schafer

ARMSTRONG & OKEY, INC., Columbus, Ohloc (614)224-9431
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4
Wedneaday Morning Session,

February 21, 2007,

MR. SMALL: This deposition is
taken in case 03-93-EL-ATA and consolidated
cases before the Pubklic Commission of Ohic.

It is alsoc taken in case 06-986-EL-UNC, a
related but sepafate matter before the Public
Utilities Commission of Ohio.

This deposition is taken pursuant to
notice to Kroger, agreement as to date and
location between the parties. And all parties
were notified of the change in location and
the time and date of this deposition.

DENIS GEORGE
being by me first duly sworn, as hereinafter
certified, deposes and says as follows:
CROSS-EXAMINATION

By Mr. Small:

Q. For the court reporter would you
state and spell your name?

A. Denis, D=-E-N-I-S5 B. George,

G-E-O-R-G-E.

ARMSTRONG & CKEY, INC., Columbus, Ohic (614)224-9481
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5
Q. Mr. George, I think yvou and I are ~~

you are familiar with me. I am Jeff Small, I
represent the Office of the Chic Consumers’
Counsel and the residential customers ¢f Duke
Energy Ohio,

A. Nice to see you again,

Q. Nice to see you again. I am sure
that you have testified. Have you ever had your
depeosition taken?

A, I have.

Q. Ckay. I am sure that you have been
depose& and testified many times. I have just a
few things for reminders. Please respond
audibly so the court reporter can take down your
responses, Let me know if you don't understand
a question. Let me know if you think of
something that resquires revision of one of your
answers,

Let me know if you need a break.
I don't expect this to be a lengthy deposition,
but there will probably be an opportunity teo
take a break sometime during the course of the
deposition day.

Please raspond to my questions

ARMSTRONG & OKEY, INC., Columbus, Ohic (614)224-9481
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unless you are instructed by yvour counsel
otherwise. Your counsel is Mr., Kurtz here
today?

A, Yes.

Q. All right. Do you understand those

instructions®?
Ao Yes' I dO-
Q. Thank you. I would like to know a

little bit about your background as far as
positions that you hawve had. And I understand
that you at one point worked for Dayton Power &

Light; is that correct?

A. That is correct.

Q. And what position did youn hold
there?

A, I held several positions there. 1

started there in 1980 as a gas supply analyst.

I held that position from 1980 on 1982. I was a

summer legal intern there in the summer of 1983.
From 1985 to 1990 I was counsel.

1990 to 1993 I was supervisor of regulatory

activities. 1993 to 1995 I was RAssociate

General Counsel.

Q. In your position as supervisor of

ARMSTRONG & OKEY, INC., Columbua, Ohio {614)224-9481
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7.
regulatory activities did you have supervisory

responsibilities regarding the tariffs for
Dayton Power & Light?

A. Yes,

Q. You departed Dayton Power & Light in
19857

a. December of 1995.

Q. What was your position after that?

A, I was Vice President and General
Manager Stand, S-T-A-N-D, Energy Corperation in
Cincinnati.

Q. What were your responsibilities in
that position?

A. Many and varied. But the general
management of the daily affairs of the company.
T helped create an electricity trading desk and
oversaw the company's regulatory interventions,

Q. Those would be regulatory
interventions including before the Public

Utilities Commission of Ohio?

A. Yes.
Q. What was ycur next pesition?
A, Well, between —— I left Stand in

March of 1997. And I did not have a position

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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until June of 1999 when I joined Kroger.

Q. What position did you heold when you
jeined Kroger in 19992

A. Corporate Energy Manager. The
position I hold now.

Q. What are your regponsibilities in
that position?

a. I am responsible for energy and
natural gas procurement for the company in areas
where such things are possible. 1 am
responsible for implementation of energy
efficiency programs in our facilities. I am
responsible for overseeing utility relationships
as well as regulatory interventions. And T also
have responsibility for enexrgy information and
reporting within the company.

Q. In your role as -- or one of your
duties to procure energy where it is possible,
does that include electricity in Chio since
electric restructuring started January lst,
20017

A. Yes.

MR. SMALL: I am going toc mark a

numper of exhibits. And I will put before you

ARMSTRONG & OKEY, INC., Columbus, Chio (614)224-9481
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9
all the exhibits that I have today. Then I will

direct your attention to one part of it or
anothexr. So at this point in time I would like
te mark Exhibits A, B, C, apd D.

(EXHIBITS MARKEﬁ FOR THE PURPOSES OF
IDENTIFICATION)

{DISCUSSION OFF THE RECORD)

(Beginning of the Confidential

portion of the deposition)

— — -

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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78
MR, SMALL: All right. That

concludes my guesticns then. I appreciate you
taking the time ocut te do the deposition.

THE WITNESS: My pleasure. Thank
you.

(At 12:50, P.M, the deposition was

concludad)

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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State of Ohio
88:
County of Hmllrewy
I, Denis George, do hereby certify that

I have read the fcregeing transcript of my
depesition given on February 21, 2007; that
together with the correction page attached
hereto noting changes in form or substance, if

any, it is true and correct.

Denis Georg
I do hereby certify that the foregoing
transcript of the deposition of Denis George was
submitted to the witness for reading and
signing; that after he had sfated to the
undersigned Notary Public that he had read and
examined his deposition, he signed the same in

my presence on the day of .

2007.

Notary Public

My commission expires
20 .
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CONFIDENTIAL EXCERPTS
FROM THE DEPOSITION OF
DENIS GEORGE

WEDNESDAY, FEBRUARY 21, 2007

MR. SMALL: We have marked Exhibits
A, B, C and D and they are before the depaonent.
g. We will be running through these
basic agreements, and we may be able to do this
without reference tc the documents in front of
you. Those documents include a 12-2000
agreement between CGE&E an-
_ MR. SMALL: This is probably a good
peint to mark this part of the transcript.
MR. KURTZ: Yes. Let's put this
part’of the transcript under seal, please.
and I think you misspoke. You meant CRS.
MR. SMALL: No, I didn't,
Q. I have a 12-2000 agreement between,
and just teo be more precise with Mr. Kurtz's
comments, the agreement is between the Cinergy

companies, I believe. Cinergy operating

companies is the reference, and— And

ARM3TRONG & CKEY, INC., Columbus, Ohioc (814)224-9431
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that I believe is on the wvery top of Exhibit A.

Do you see that?

A. I see it says seller and it says
Cinergy Services, Inc. as agent for and on
behalf of the Cincinnati Gas & Elecktric Company
and PFSI Energy, collectively Cinergy Operating
Companies.

Q. That was my reference. Cinergy
Operating Companies.

A. Yes. That is the seller's name.

Q. This is kind of background. I have
a question to go behind the scenes here. I have
a secand agreement which is dated 12-2000 again.
It's in this packet, Exhibit A, it's called
Perfoimance Assurance Agreement. Do you have it
in front of you?

A. Yes.

Q. And then I have a third agreement,
these are in time order, which is the very last
agreement in Exhibit A. And that is an
agreement between-and Kroger. All
right?

a. Yes.

Q. Okay. Sorry about this. We haven't

ARMSTROMG & OKEY, INC., Columbus, Ohio (614)224-49481
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1z
exactly gotten toc my question. There is another

set of agreements in ancther point in time in
July of 2001, It will be apparent, it will socn
be apparent why we have just gone through those
first three agreements.

In Exhibit A there is alsc a July
2001 agreement. Do you have that? At the top

it says, there are no page numbers, but it says

2 of 11.

A, Yes. 1 have that.

Q. All right. And that is again with
the Cinergy Operating Companies. It's very

similar to agreement 1 only it has a different
date on it. I am sure it has different

provisions, but similar in formate and

appearance.
A. Yes.
Q. Okay. Now, there is another

agreement, it's in Exhibit A again, and it is a
first amendment to the Performance Assurance
Agreement. That is the third agreement in
Exhibit A. And that says 2 of 9 at the top.

A. Yes. I see 1it.

0. So, that is similar to Exhibit 2

ARMSTRONG & OKEY, INC., Columbus, Ohic (614)224-9481
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being the Performance Assurance Agreement.

A. It's actually an amendment tc the
other Performance Assurance Agreement.

Q. Here is the queétion. Is there a
third agreement similar to the Exhibit 3, but
different in the time frame between—
and Kroger? In the July 2001 period?

A. There is probably not another
agreement, but what there may be, we would have
to check, there is an additional schedule or an
addendum to this base agreement to add
additional accounts to the basic contract.

Q. You are referring to the —-—

A. The Energy Service Agreement between

“&nd Kroger.

Q. The one that is dated January 20017

A. I am looking at the Energy Sarvice
Agreement dated December 15, 2000, unless there
is a date in the back.

Q. Yes, there is. It was signed by you
on 1-3-01. That is where my date comes from.

A, Okay.

Q. But, that is the agreement in

Exhibit A and yocu are saying that the list of

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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accounts, there may be an amendment?

A. There have been several amendments
over the years on this as we add and delete
accounts to the base agreement. So, I think we
are up to about 9 or 10 through this week
because we are opening a new store tomorrow.

Q. Amendments to the schedule?

A Yes. There is a schedule A to this
agreement that lists accounts that are covered.
And it's only that schédule that usually gets
amended when we are adding and deleting
accounts.

Q. But there aren't any other
provisions in that, just a change in the
exhibit?

A. To my knowledge there are no other
provisions except that. But I would have to
check on that for you.

Q. Ckay. All right. I just wanted to
be clear about what agreements Kroger has. All
right. I would like to direct your attention to
Exhibit B. And that is an agreement dated in
the back, the last page, there are Bates stamps

on this document 1173 through 1179. And if vyou

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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could turn to Bates stamp 1179 you will see a

date of July 7th, and earlier in the document on
1174 it says 2004. So, July 7th, 2004.

A, Yes.

Q. Bates stamp 1179 that shows Mr.
Colbert's signature. Was this agreement ever
executed by Kroger?

A, I believe 1t was, yes.

Q. Okay. Remaining within that
document, turning to page Bates stamp 1174, and
the first paragraph after the whereas. It'’s
about midway through the page. That paragraph
basically identifies the parties and has the
date of July 7th, 2004. Who is Cinergy Retail
Sales LLC that is mentioned in the first

sentence of that paragraph?

A. Who are they?
Q. Yes.
A. To my knowledge it is an operating

subsidiary of the large electric holding company
that I know as Cinergy that is responsible for
transactions such as this. I don't know much
more about them than that.

Q. Do you know what the status is of

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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Cinergy Retail Sales or its successor? What e
the status of Cinergy Resale Sales at the time
of this agreement was with respect to its
ability to transact business in electricity in
the 8tate of Ohio?
A. I am sorry. Can you say the
guestion again?
MR. SMALL: Can we have it read?
(QUESTION READ)
A, If I knew what the status was at the
time I can't recall it now.
Q. Do you know whether they were a
certified retail electric service provider?
A. I can't recall.
Q. You are familiar with the term
certified retail electric supplier?
A. Yes.
Q. Qkay. One other thing that I should
have put in the instructions. In this

particular case we are having a 1little bit of
trouhle especially with the record in
distinguishing CRES from CRS because they are so
close when we say them. So I have been spelling

them out like that sc we can distinguish. And

ARMSTRONG & OKEY, INC,, Columbus, Ohio (614)224-9481




10
11
12
13

14

15

16
17
13
19
20
21
22
23

24

- 00710

if you would do the same that would help Y
tremendously in c¢larifying things.

A. Okay.

Q. Sorry. I lost my chain of thought.
You don't know whether they were certified?

A. If I knew then I don't recall,

Q. Okay. Do you know anything about
thelir current status as being certified before
the Public Utilities Commission?

A. No.

Q. And would your response be the same

regarding their status as registered with Duke
Energy Ohio, formerly known as Cincinnati Gas &
Electric?

A. Yes. My answer would be the same.

Q. All right. Turning to these
previous agreements for a second. I am on
Exhibit A. And we had a little bit of an
exchange concerning who the parties were to the
first agreement executed December 2000, very
firat one, agreement on Exhibit A. And you
noted Cinergy Operating Companies. Do you see
that?

A. Yes.

ARMSTRONG & OKEY, INC., Columbus, Ohic (614)224-09481
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Q. And you understand that to be

Cincinnati Gas & Electric and PSI; correct?

A, That is what it says there, yes.

Q. Okay. And agreement 2, I call it
agreement 2, it's the second one in this packet,
again December 2000, and again it says Cinergy
Operating Company and refers to CG&E and PSI
again. Do you agree?

A. Yas. I see that.

Q. Okay. And an agreement in the
packet a little bit, we looked at this earlier,
it's July 2001, again it's that confirmation
letter that says 2 of 11 at the top.

A. Yes.

Q. And that also says the seller is
Cinergy Operating Companies which is a reference
to CG&E and PSI again?

A. Yes.

Q. And finally the document just before
that which we identified as the Performance
Assurance, or Amendment toe the Performance
Assurance Agreement, it has 2 of 9 at the very
top. Do you see that?

A. I see that.

ARMSTRONG & OKBEY, INC., Columbus, Ohio (614)224-9481
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Q. Again you have Cinergy Operating

Companies which is a reference again to CG&E and

PSI; is that correct?

A. Yes. That is in the first
paragraph.
Q. Qkay. With all these agreements

that were entered into earlier than the
agreement that is shown in Exhikbit B with the
Cinergy Operating Companies, being CG&E and PSI,
why did Kroger enter into discussions and
finally as you see execute an agreement with
Cinergy Retail Sales?

I will clarify the question. Whose
suggestion was it that you engage in a business
transaction with Cinergy Retail Sales as opposed
to the Cinergy Operating Companies which seems
to be the subject of your previous agreements?

A. That would have been resoclved
between the lawyers as regards to what would
have been the appropriate entities with whom to

contract to serve the purposes of these

agreements.
Q. S50 you weren't part of that process?
A. I was part of the process, but I

ARMSTRONG & CKEY, INC., Columbus, Ohio (614)224-9481
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accepted the advice and recommendation of

counsel as to the parties involved.

Q. When you are mentioning counsel are
you referring to Mr. Kurtz?

A. Mr. Kurtz would have been our
counsel, ves.

Q. And do you know who the counsel
would have been for the other side of
the transaction? Would it be Mr. Colbert who
executed the agreement?

A, I don't believe Mr. Colbert executed

the Performance Assurance Agreement.

Q. I hope we are clear. T am on
Exhibit B.

A, No wonder. T am in the wrong one.

Q. I was directing your attention to

the earlier agreements just because they said
Cinergy Operating Companies. But now I am on
Exhibit B. This is July 2004. And as you
stated it was executed by Mr. Kurtz. It was
executed by Mr. Kurtz at some point?

A. Yas.

Q. And by Mr. Colbert?

A. Yega.

ARMSTRONG & CKEY, INC., Columbus, Ohio (614)224-9481
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Q. And so I suggested was Mr. Colbert

involved in this?

A. Yas, he was.

Q. Okay. Anyone else on the other side
of the transaction that you can recall being
involved?

A. I believe James Gainer was involved.
G~-A-I-N-O-R.

Q. Anyone else?

MR. COLBERT: Excuse me. Just for
the record I believe that is E-R, not O-R.

MR. KURTZ: Off the record.

(DISCUSSION OFF THE RECORD)

A. It seems like there were other
representatives involved for the Cinergy
companies, but I cannot recall specifically who
they were,.

Q. Was Mr. Ficke involved? President
of Cincinnati Gas & BElectricg®?

A. Greg Ficke?

Q. Yes.

Al I remember Mr. Ficke being involved
somewhere along this process, but I can't recall

at which time, and which of these agreements he

ABRMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9431
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was involved in. But I remember him being at
meetings.

Q. When you are speaking about fthease

agreements are you mentioning the agreements
with the Cinergy Operating Companies or the
agreements with Cinexrgy Retail Sales?

A, I am referring to the agreements
that we have marked as Exhibit B, C and D.

Q. Do you remember a Timothy Duff whq
worked for Jim Gainer?

A. Yes. I remember Mr. Duff and I
remember him being involved.

Q. In the -=

A. Now that you refreshed my

recollection.

Q. In the Exhibits B, C and D?

). Yes.

Q. Do you recall a Jason Barker?

A, I do not recall Jason Barker.

Q. And do you recall a Charles
Whitlock?

A. I do not recall Charles Whitlock.

Q. Now, you have been mentioning who

you remember being involved in the process.

ARMSTRONG & OKEY, INC., Ceclumbus, Chio (614)224-9481
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Were you inveolved in negotiating these

agreements B, C and D?

A. Yes.

Q. When did the, we have looked at
this being dated the 7th of July, when did
the == do you first recall discussions regarding
this agreement? That would be July 2004.

A, Yes. It would have been sometime
before that. It would have been a point in time
after the initial rate stabilizaticen filing was
made. At some point subsequent to that. But, I
can't recall when,

Q. There were two-major filings in the
rate stabilization case which is the 03-93 case
that I announced at the beginning of this
deposition. The first was a ——- what the company
refers to as competitive market option in
January 2003. And then it came forth with a
second plan on January 2004 which is generally
thought of as being the rate stabilization
proposal. When you say after the proposal,
after which one of those proposals?

A. I am referring to the later. The

cne in January 2004 which is known as rate

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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stabilization proposal.

Q. And you don't recall what part of

the year?

A. No.

Q. Between January and July?

A. Yes.

Q. Now, this agreement, for present

purposes I am remaining on Exhibit B, Bates
stamp 1177, refers to, in paragraph 8, refers
to -~ states "Kroger shall support the May 19th,
2004 stipulation and recommendation” and so
forth. Do you gee that?

A. Yes.

Q. Did Kroger sign that stipulation?

A. I believe we did. I have to,
subject to check, but I believe we did.

Q. Now, vyou are familiar with the
contents of this agreement; is that correct?

A. Yes.

Q. OCkay. Do you consider this an
agreement for service by Cinergy Retail Services
to the Kroger Company?

A. I have to say, yes, because it

addresses terms and conditions that are relevant

ARMSTRONG & OKEY, INC., Columbus, Ohio {614)224-9481
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to the sale and provision of electricity that we
use in our stores. So, I have to say yes.

Q. Is the provision of that energy

though from Cinergy Resale Services?

A. Cinergy Resale Services in this case
is the wholesale supplier of the electricity
that is purchased by New Energy and in turn New
Energy is the retail supplier of the electricity
to Kroger.

Q. All right. I would like to go
through the major provisions of this. And I am
at page Bates stamp 1175. You are already
there. Paragraph 1. Paragraph 1, am I correct
that this is basically organized as paragraph 1
is for 2005, paragraph 2 is for 2006-2007, so
forth and s¢ on? The paragraphs have tc do with
different time pericds?

A. At least the first three paragraphs
have to do with different time periods.

Q. Okay. Let's start with paragraph 1,
and that is for the period 2005; correct?

A. Yes.

Q. All right. WNow, it provides for --

well, there is a statement here that "Kroger

ARMSTRONG & OKEY, INC., Columbus, OChic (614)224-9481
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shall pay monthly the annually adjusted portion

of the provider of last resort charge." Do you
see that? About midway in the paragraph?

A. I see that.

Q. Who is that payment made to?

A. I believe that is to Cinergy, the
regulated utility.

Q. What I have been calling Duke Energy

Ohio, formerly Cincinnati Gas & Electric

Company?
A. Yes.
Q. Ckay.
A. Formerly know as the Cincinnati Gas

and Electric Company then. The names have
changed so many times, but they are certainly
currently known as Duke Energy Ohio.

Q. All right. That charge that is
the subject of this sentence paying the annually
adjusted portion of the provider of last resort:
charge, that is something that was part of the
Duke Energy? It's awkward because of the names
a8 you mentioned. I am going to refer to the
company, the company that provides distribution

service and so forth as Duke Energy Ohio, but

ARMSTRONG & CKEY, INC., Columbus, Ohio (614)224-9481
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you should understand that I mean and its

predecessor company which in this time period
was not called Duke Energy Ohio. Do you
understand that?

A. I understand.

Q. Okay. I believe it was Cincinnati
Gas & Electric, but I will just call it Duke
Energy Chic.

A. Okay.

Q. That was part of the Duke Energy
Ohio proposal, or that payment would be made
under the Duke Energy Chio proposal anyway;

wouldn't it?

A. Yes,

Q. Okay.

A, May I condition that?

0. All right.

a. And I don't know at which time it

happened, but I know a lot of those -—- there is
no charge called the provider of last resort
charge. It consists of several companents
which combined people know as the provider of
last resort charge. Some are bypassable for

pecple in the market by their nature and

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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definition. Some are not. And so we pay in

accordance with the applicability and charges
that are in tariffs approved by the Commission.

Q. Right. And with that response, I
hope it was clear in my earlier question, the
statement here is not the Kroger shall pay the
provider of last resort charge, it's that they
pay the annually adjusted portion.

A, I understand, yes.

Q. Okay. Now, right below that it
states that, middle of the paragraph again,
"Cinergy or any affiliate thereof shall
reimburse Kroger quarterly for half the amount
actually paid:" Do you see that?

A. Yes.

Q. And you understand that to be, the
actually palid, to refer to the portion just
above what I referenced, the annually adjusted
portion of the provider of last resort charge?

A. Yes.

Q. Why under this agreement was Kroger
willing to pay -- why under this agreement would
a company that is not the Duke Energy Chio pay

Kroger for amounts actually paid by Krocger?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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A. At the time we were concerned as I

will <all a deregulated customer, a customer who

is buying energy in the market, we were

~concerned about many things, but the two things

that come to mind is, one, we were going to pay
what I will say double, pay twice for the same
thing, which would be capacity. The right to
have power on a fixed basis on demand.

And based on the fact we were in a
long~term fixed price contract, combined with
the fact that the distribution utility was
proposing that these charges being paid in part
by deregulated customers, and the fact that they
wanted their rate stabilization plan to occur in
2005 rather than at the end of the transition
pericd 2006, gave rise to our concern ahout
paying multiple times for capacity.

Given the contractual situation
Detween the parties, all the parties involved,
and given the fact ﬁhat we had a strained
relationship with New® Energy, we did not want to
rework the wholesale power agreement that

created difficulties. So, this is the way that

the parties worked out the arrangement to

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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satisfy our concerns, Kroger's concerns, %
regarding that potential double charging of
capacity.

Q. I want to make sure that I
understood the word that you used. Did you use
the word strained?

A, Yes.

Q. I wanted to distinguish it from
strange. It was strained?

A, Strained. S$-T-R-A-I-N-E-D.

Q. Okay.

A. We already established my ability to
spell.

Q. I wanted to find out a little bit
more about that. 8Since January 1st, 2001 has

Kroger continuously made purchases from New
Energy or sometimes called Constellation New
Energy?

A. They are currently known as
Constellation New Energy. And for the State of
Ohio and this system the answer 1is vyes.

Q. So they started supplying in January
1st, 2001 to Kroger and they continue to supply

energy to Kroger?

ARMSTRONG & CKEY, INC., Columbus, Chio (&6l4)224-G4A%
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A. To this day, vyes.
Q. This agreement, paragraph 1, again

refers to payments or reimbursement is the word
used in the agreement, by Cinergy, which I

believe is a reference to Cinergy Retail Sales,

or any affiliate thereof. Do you see that?
Al Yes.
Q. Did you expect to receive these

payments regardless of the situation that
Cinergy Retall Sales was in whether it existed
or not?

A. Well, I couldn't receive ~-~ Kroger
couldn't receive payment if they didn't exist.

Q. Well, Kroger could receive payment
from an affiliate of CRS?

A, They could receive payment from an
affiliate of CRS as lcng as the affiliate was
credit worthy and we were receiving payments
which we had planned to receive that was
acceptable to us.

Q. Let's go down to paragraph 2 which
relates to, I am still on Bates stamp 1175 in
the agreement, paragraph 2 refers to matters in

2006-2007; 1s that correct?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614}224-9481
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A, Yes.

Q. Now, about midway in paragraph 2 it
refers to a situation where New Energy’ might not
be supplier, retail supplier, for Kroger. And
it states "Kroger may choose a different retail
electric service provider including a Cinergy
affiliate and wholesale firm power will be
provided by Cinergy at the same price and terms
and conditions as set forth in extension 1 and
extension 2." Do you see that?

A. Yes.

Q. Is that what you were referring to
earlier as the other party to this agreement
other than Kroger being the wholesale supplier
of power that eventually flows to Kroger?

A. Can I have that read back, please?

(QUESTION READ)

A, Yes.

Q. Now, the extension 1 and extension 2
that are found in that paragraph, is that a
reference —-- I am going tec take you back to
Exhibit A, very first page of it, and there is a
referaence under gquantity on a confirmation

letter agreement to extension 1 being connected

ARMSTRONG & OKEY, INC., Columbus, Chioc (614]224-9481
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with 2006 and extension 2 being connected to

2007. Do you see that in Exhibit A?

A, Yes,

Q. Is that the reference that is being
made on Exhibit B, Bates stamp 11757

A, Yes.

Q. So this is saying that the wholesale
powaer which is the subject of the confirmation
letter agreement, Exhibkbit A, the wholesale power
can be, for lack of a better term, taken with
Kroger 1if they select another supplier and that

will be provided to Kroger's chosen CRES

provider?
A. I don't know about the term taken
with. But, the wholesale arrangement can be

transferred to another CRES if that contingency
were the case.

Q. And back on Exhibit A, this
extension 1 and extension 2 is alsc mentioned on
the second page of Exhibit A under term. Do wvou
see the references to extension 1 and extension
2?2

A. Yes.

Q. Under that reference in Exhibit A,

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-34381}
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that is an option that the Cinergy Operating

Companies can -- or that is a right that
the Cinergy Operating Companies can inveoke; is
that correct?

A. That is correct.

Q. In paragraph 2, Bates stamp 1175 of
Exhibit B, under this provision Kroger is
entitled to this power, or at least this
wholesale power arrangement, for this period of
the extension 1 and the extension 2: is that
correct?

A. I am scorry. You will have to read
that question again.

(QUESTION READ)

h. Yes. This arrangement, and you have
to read paragraph 2 in conjunction with
paragraph 4, provides for the extension of that
wholesale power arrangement and adds the
contingency in the event that New Energy.is not
the CRES.

Q. S0 we have gone from a situatiocn
under the confirmation letter agreement in
December 2000 where the Cinergy Operating

Companies can exercise the right to a situation

ARMSTRONG & OKEY, INC., Columbus, Ohio (8l4)224-3431
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now in Exhibit B where the company is entitled

to that power at a certain rate?

a, I don't know 1f entitled is the
proper word. But, as a result of this agreement
that is marked as Exhibit B one of the
agreements made by Cinergy, larger term, is
their agreement to exercise those extensions.

Q. And that is where I get a little bit
confused. Because the Cinergy Operating
Companies, and you referenced paragraph 4, Bates
stamp 1176, the Cinergy Operating Companies are
defined in Exhibit A as Cincinnati Gas &
Electric Company and PSI Energy, Inc. But this
agreement, Exhibit B, is not with either of
those entities.

Why is paragraph 4 which refers to
Cinergy Operating Companies, exercising, that
being CG&E and PSI, why is that an agreement
between Kroger and CRS?

A. I think one must evaluate that in
terms of the Performance Assurance Agreement as
well as additional information that I have to
get some help on, but the Exhibit A was the

arrangements that existed in December of 2000

ARMSTRONG & OKEY, INC., Columbus, Chio (614}224-5461
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when this happened. It seems to me there were

subsequent corporate reorganizations and other
rearrangements so that at the time we did
this =-

Q. Referring to Exhibit A?

A. Referring to Exhibit A, this was T
think a FERC approved wholesale power schedule
under those parties, but subsequent changes in
tariff, changes in corporate organization} some
of this may have been assigned in whole or in
part with whom we contracted. I think we are
missing some information, Mr. Small, that may

help piece that together.

Q. Then --
A. But that is my answer.
Q. From that response and from an

earlier one about wholesale supply do you
believe that the contracting parties here, which
is Cinergy Retail Sales, was a wholesale
supplier of power at the time this agreement was
entered into?

A. That would have been our
understanding at the time we entered into the

agreement.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9%4E81
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Q. And from that also that CRS was

actually the wholesale supplier to New: Energy.,
which was your Kroger's retail supplier?

A. I guess 1 don't know the answer to
that. I would have to get some wverification. I
can't answer that guestion right now.

a. I guess what I am questiconing is if
they are able to exercise the extension 1 and
extension 2 in paragraph 4, and they must, it
would seem at least from the four corners of
this agreement, that they were the entity that
was providing the wholesale power to
Constellation New Energy.

A. It seems like a logical conciusion.

Q. Now, there is also, I am going back
to Bates stamp 1175, Exhibit B, there is another
provision in paragraph 2 that refers to, I will
quote "If a Cinerqgy affiliate is chosen as
Kroger's CRES then the Cinergy CRES will provide
generation at retail at prices set feorth in

extension 1 and extension 2 plus transmission

costs.” Do you see that?
a. Yes.
Q. - That would be even a better deal for

ARMSTRONG & OKEY, INC., Columbus, Chioc (614)224-34E81
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Kroger, wouldn't it, to get the pricing at

resale at these prices without a middleman
markup?

A. Yes.

Q. All right. At the bottom of that
page, remaining in paragraph 2, there is another
reference to "Kroger shall pay the Cincinnati
Gas & Electric¢ Company," which we have been
calling Duke Energy Ohio, "the annually adjusted

component of the provider of last resort

charge." Do you see that?
A. Yes.
Q. That is the same provision we saw up

in paragraph 1; correct?

A. I believe it is.

Q. This provision then, going over on
page 4 which is Bates stamp 1176, refers to
reimburse Kroger quarterly for half the annually
adjusted component. Does that again reflect
Kroger's concern that in this period it would be
paying for capacity charges to Constellation New
Energy once and then again under
the non-bypassable annually adjusted éomponent:

to the Duke Energy OChio?

ARMSTRCNG & OKEY, INC., Columbus, Ohio (614)224-9481
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A. Yes.
Q. If you could go to page Bates stamp
1176, And paragraph 3 of this relates to the
time period 2008; is that correct?
A, I believe 2008 and thereafter, yes.
Q. I am looking at the 5th line of that

paragraph. And it's the first appearance that I
can find of a Cinergy right of firxrst refusal.
Do you see that?

A. Yes.

Q. Do you know why that was pdrt of
this agreement?

A, I beljieve during those discussions
that Cinergy Retail had requested that in
contemplation of a possible entry into the
retail market at that time,

MR. SMALL: Could I have that
re-read?
(ANSWER READ)

Q. So you believe that they were a
wholesale supplier and they were giving some
consideration to entering the retail market in
Chio?

A. That 1s my recollection.

ARMSTRONG & OKEY, TINC., Celumbus, Chioc (614}224-9481
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Q. I also see the payments made to

Kroger in paragraph 3 that we previocusly
mentioned. My question is there are payments
for half the amount actually paid on a annually
adjusted portion for the provider of last resort
in paragraph 1, 2 and 3. Were there payments
made under this agreement to Kroger from Cinergy
Retail Sales?

A. I don't believe this agreement ever
went into effect. So I have to say the answer
is no.

Q. Paragraph 8 of this agreement,

Bates stamp 1177, refers to Kroger supporting
the May 19th, 2004 stipulation. Do you see
that?

A. Yes.

Q. How did Kroger suppeort the May 19th,
2004 stipulation?

A. Subject to verification, but I
believe this is the case, we were a signatory to
the stipulation document that was filed with the
Commission. I don't think we filed any other
prleadings showing support. There may have been

something on the record, but I would hawve to

ARMSTRONG & OKEY, INC., Cclumbus, Ohio (614}224-9481
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identify with my counsel.

Q. Was the genesis cf this agreement,
which we have been referring tec as Exhibit B,
the genesis of the discussion and the eventual
execution of the agreement a response to the
rate stabilization plan case, the 03-93 case,
that was mentioned in paragraph 87

A. I have difficulty with the term
genesis. The filing of that proceeding led to
many of the issues we had that we discussed
concerning the potential double recovery of
certain capacity costs. It was partially in
response to that application and its potential
implementation.

Q. Do you recall this agreement,
Exhibit B, ever being discussed with the Staff

of the Public Utilities Commission or anyone

41

else at the Public Utilities Commission of Ohio?

A. I have no knowledge of it being

discussed with the Staff at the Commission.

Q. Qr anyone else at the Commission?

A, I am not aware of any such
conversations.

Q. Or discussions with anhy of the cother

ARMSTRONG & CKEY, INC., Columbus, Chioc (614)224-3481
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parties to the 03-93 case?

A, I am not aware of any, and I would
be surprised if there were any.

Q. Turn to Bates stamp 1174. The last
paragraph of this agreement states that it is to
remain confidential among the parties. Do you
seg that?

A, Yes.

Q. Is that the reason why you would be

surprised if it was discussed with the other

parties?

A. Yes. That would be part if it.

Q. And why was this document to remain
confidential?

A, Because it dealt with our wholesale

power transaction and our electricity expense on
this system. And as such it is a matter that we
did not want our competitors in the grocery
business to be aware of.

Q. Turn to the page Bates stamp 1177
and paragraph 11 which goes over into page Bates
stamp 1178. Was this agreement terminated in
connection with the PUCO order in the 03-923

casa?

ARMSTRONG & CKEY, INC., Columbus, Ohic (614)224-5481
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A. The initial order?
Q. Any order.
A. After the initial order in September

of 2004 was issued subsequent conversations
ensued.

Q. Okay. I will ask that question.
The September 2004 Public Utilities Commission
order in the 03-93 consclidated cases, did that
terminate this agreement pursuant to paragraph
1172

A. I don't think the order itself
terminated this, but there were subsequent
agreements which by their terms superseded the
terms of this agreement.

Q. On page Bates stamp 1178 there is a
paragraph E which refers to the agreement
terminating "If the Public Utilities Commission
issues an order unacceptable to Cinergy." Do
you see that?

Paragraph B as in boy?
B as in boy, yes.

Yes. I see that.

°© » 0

Did Cinergy relate that they were =~

the order, the September 2004 order, was

ARMSTRONG & OKEY, INC., Columbus, Ohioc (614)224-9481
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unacceptable to them?
A. I don't remember that express
statement being made. I just know that

provisions of the order really gave rise to both
parties coming back together and revisiting this
particular agreement in light of what that order
said.

Q. And is that a fulfillment of the
provisions below paragraph € on 1178, "parties
agree to use best efforts to fulfill the intent
of this agreement”? Were those later discusses
an effort to fulfill that provision?

A. I believe that is correct.

MR. SMALL: Okay. Let’s go off
the record for a second.

{DISCUSSION OFF THE RECORD)

({RECESS TAKEN)

Q. All right. If you could turn to
what I have labeled as Exhibit C. That
agreement.

MR. KURTZ: Did you want to clarify
your last answer?
THE WITNESS: If I might.

Q. All right.

ARMSTRONG & OKEY, INC., Columbus, Ohic (614)224-9481
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A. One thing I wanted to clarify in ourq5
conversaticen, I think you asked whether or not
this agreement covered by Exhibit B had
terminated.

Q. Ckay.

A. And I don't believe that -- we never

formally terminated the agreement. There is no
formal letter or notification that it expired.
It's just based on the Commission order and
based on the terms of that order and the names
of these rates, changing of things, we just
really continued the conversation that led to
the agreement under Exhibit C that we are going
to discuss.

But, there was never a formal
termination. I didn't want to convey the wrong
image of that. The wrong information there.

Q. All right., Exhibit € which is Bates
stamp 118G, 1187. It bears a date of November
22nd on the final page executed by Paul Colbert
and Michael Kurtz.

Going to Bates stamp 1181, again
this agreement is an agreement between Kroger

and Cinergy Retail Sales; is that correct?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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A, That is correct.

Q. And the reason for the contracting
party being Cinergy Retail Sales, or your
discussion being from Cinergy Retail Sales, was
a, as you say, a continuation of the discussion
promised in the agreement that is shown on
Exhibit B? |

A, Correct.

Q. Earlier I asked who was invelved in
the Kroger —- in the discussions having to do
with Exhibit B. Are your responses as far as
who was invelved in the discussions that led to
Exhibit C, different, any different in this time
frame?

A. I don't believe they would be any
different.

Q. And that is --

A. I recall Mr. Ceolbert and Mr. Gainer.
I would have a strong suspicion that Mr. Duff
was inveolved. Mr. Ficke may or may ncot hawve
been involved in this specific document. I
cannot recall all those.

Q. He was involved in either B, C, D,

or all of them?

ARMSTRONG & OKEY, INC., Columbus, Ohic (614)224-39481
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A. Or all of them in some capacity.
Q. All right.
A. There may have been others. I just

don't have recollection of specific peaople.
The names you had mentioned I did not have --

did not generate any recollection on my part.

Q. Jack Stephan? Does that name
connect?
A. I know Jack Stephan, but I can't

recall if Mr. Stephan was part of this or not.
I don't think so because Mr. Stephan does the
rate work for Duke Energy of Ohio. And I don't
believe he would have been involved.

Q. Greg Ficke was the President of
Cincinnati Gas & Electric Company, now what we
have been referring to as Duke Energy Ohio.
What c¢onnection did you place with him with
regard to Cinergy Retail Sales?

A. I don't know if I would have placed
a relationship with Cinergy Retail Sales or not.

Q. Well, the gist of my question is
really related to your previous response that
Mr. Stephan wouldn't be involved because this

was a -— this was not a negotiation with Duke

ARMSTRONG & OKEY, INC., Columbus, Ohio (614}224-9481
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Energy Chic. But, my guestion is wouldn't that

also be the same with Mr. Ficke as well?

A Perhaps I should clarify. I
consider Mr. Stephan somebody wWwith whom one
would engage in technical rate work, the
numbers, the rate designs, the things that were
in the proposal. We weren't, to my
recollection, negotiating those, discussing
those matters in the context of this agreement.
That would have been part of the rate
stabilization proceedings in general if Mr.
Stephan were involved.

I don't know in addition to being
President of what we are calling Duke Energy
Ohio, which he was an officer in any other
companies. I don't know that, if there was that
relationship or not. I don't recall us
particularly clarifying why Mr. Ficke might have
been in the room other than we do business with
the Cinergy corganization in several states and
pay them a lot of money each year. I think Mr.
Ficke was partly there as in a customer service
representative capacity.

Q. Do you recall when the mentioned

ARMSTRONG & OKEY, INC,, Columbus, Ohioc (614)224-9481
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discussions that took place that resulted in the

execution of Exhibit B, do you know when those
discussions took place?

A, I do not have specific dates in
mind. It would have been a combination of
telephone conversations, e-mails, and probably
face-to-face meetings. But, I don't have
specific dates in my mind.

Q. Would it have occurred immediately
after the -~ we referred to the September
Commission order in 03-937

A. Imnmediately suggests to me within a
matter of days. I don't know it was a matter of
days, but it was in time seguence sometime
thereafter which would hawve put it in October of
2004.

MR. COLBERT: Excuse me. Two
questions ago you asked about Exhibit B and
maybe I am confused --

MR, SMALL: Yes. I think I did err
in that regard.

Q. My gquestion had to do with Exhibit C
which is a document executed on or dated

November 22nd. So if I asked you that gquestion,

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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to clarify this, I was asking about Exhibit C. %0
A. And my answers were made with
Exhibit C in mind.
Q. So in the October 2004 time frame?
A. Yes.
Q. All right.
MR. COLBERT: Thank vou.
Q. Again, any discussions with Staff or

anyone else at the PUCQO concerning the document
that is labeled Exhibit C7

A. I had no such discussions, no.

Q. Do you know of any discussions that
tocok place regarding these arrangéments shown in
Exhibit C with any party to the 03-93 rate
stabilization case?

A. I don't believe there would havs
been any discussions with other parties, no.

Q. Again this would be a confidential
document known only to the Kroger and for lack
of a better term Cinergy companies. Is that
your understanding?

A. That is correct. It would have been
Cinergy Retalil Sales.

Q. Go to page Bates stamped 1182. And

ARMSTRONG & OKEY, INC., Columbus, Chio (614)224-9481
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in a similar fashion I am going to work through

the paragraphs here, Paragraph 1 deals with the
period 2005; correct?

A, That is correct.

Q. All right. Now midway in this
paragraph it states that Kroger shall pay to
CG&E all applicable components of the provider
of last resort charge. And then it states and
to Cinergy, referring to Cinergy Retail Sales,
half of the emission allowance component of
the full component of the price to compare
approved by the PUCO in 03-%3. Do you see that?

A, Yes.

Q. Why would Kroger pay to CRS half of
the emission allowance component?

A. It was in keeping with the parties'
intent to maintain the economic value that we
had negotiated in the prior agreement that we
have marked as Exhibit B. We couched it in
rterms ¢©f the specific charges that came out of
the case because they were identifiable and
recognizable and could be m=zasured and could be
verified.

Q. Well, is it your understanding that

ARMSTRONG & CKEY, INC., Columbus, Ohio (614)224-9481
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there is an emission allowance component charge

in the Duke Energy Chio tariffs?

A. I am aware that there is emission
allowance component built into the ~- I think
it's built into the ~- I don't think it's called
the fuel clause anymore. There is a --

Q. FPP, fuel and economy purchase power
clawngea?

A. I believe that's right. Whatever
the name is. It has to do with fuel recovery,
fuel adjustment. And there is a component
within that that is separately identified
and talks about emission allowance.

Q. When you say separately identified
do you mean in the tariff or do you mean in the
filings of the company?

A. I don't know if it's in the ~- I
think it's in the tariff itself. But, that is
subject to check. I know that it is in publicly
available form that one can view and access.

Q. By publicly available you mean at
the Public Utilities Commission?

A. Yes.

Q. And that would be the source that

ARMSTRCNG & CKEY, INC., Cclumpus, Ohic (614)224-3451
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you would use to verify, for instance, the

proper charges for -- to verify any payments
made by Kroger?

A, That is correct.

Q. I guess the part of it that I am
trying to understand is that emission allowances
as you say being part of the fuel and economy
purchase power provision is an avoidable charge.
If you are shopping such as Kroger is
and getting retail power from Constellation New
Energy, so if Kroger can avoid it why would
they -- why is there a provision for paying half
of ité

A. Based on my reccllection it wasn't
30 much about the technical aspects of whether
or not we could or could not pay that charge.

It had to do with the resulting dollar wvaluation
that helped to balance the economic value of the
arrangement., It's really I call it the currency
of the day. It was a way by which we could have
a measurable and verifiable figure that we could
use to balance and adjust the payments, verify
the numbers, and secure the economic value.

Q. So it's not so much the payment of

ARMSTRONG & CKEY, INC., Columbus, Ohio (614)224-3441
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the emission allowance but a certain dollar >
‘value connected with this agreement. Is that
the concept?

A, I am speaking from Kroger's
perspective. That is correct.

Q. And from Kroger's perspective it was

important to have something that was verifiable
that you arse relying upon for this agreement?

A. Sure. That is correct, yes.

Q. Now, the payment of the fuel and
economy power is to CG&E, by the
reimbursement -~ I am sorry. But the payment
of half of the emission allowance component that
we just menticned is to Cinergy Retall Sales;
correct?

A. I believe that is correct.

Q. And was it your understanding that
that payment to Cinergy Retail Sales is being
made as part of the total package of Cinergy
Retail Sales being the wholesale supplier of
power to Constellation New Energy which you then
benefit from?

A. Yes. 2aAnd to which we have to

guarantee payment pursuant to the Performance

ARM3TRONG & QKEY, INC., Columbus, Ohio (614)224-94B1
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Assurance Agreement, yes.

Q. Now, following through on that,
loocking lower down in that paragraph is a
statement that "Cinergy or any affiliate thereof
shall reimburse Kroger quarterly for half the

amount actually paid of POLR charge." Do you

see that?
A. Yes.
Q. And then there is some new

terminclogy we haven't seen before, RSC and IMF.
Was the reimbursement to Kroger also part of
this total package ccncept that you mentioned in
your response to an earlier gquestion?

A, Yes. We talked about when we were
talking about document B, the first agreement,
our concern about capacity charges. These
specific terms, I don't know if they came out of
the original filing, the stipulation or the
Commission order, but at this point in time they
back the terms for the specific charges within
the Duke Energy Ohio tariff. But they related
to the POLR charge in the generic sense. And s0
they became the terms by which again we had

measurable and wverifiable numbers tc make sure

ARMSTRONG & OKEY, INC., Columbus, Ohic (614)224-9431
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the economic value of the arrangements were

working for both parties.

Q. So as I understand your response it
wasn't so much -- it was not a specific
consideration of what was in, for instance, the
RSC: charge or what was in the IMF charge or not
in the IMF charge, it's a total package concept
of the benefit to the two parties?

A, Yes, which is what the entire
document is. The total economic value to both
parties. This was my term, the currency of the
day, but it was the ability to have measurable
and verifiable numbers that were independent of
the two parties of this agreement.

Q. Now I am going to turn to page Bates
stamp 1184, and paragraph 5. This is perhaps
rafreshing your memory. It says "CG&E PQOLR
charge is expected to consist of these
components." And then it mentions, for
instance, the RSC and the IMF that were
previously mentioned in paragraph 1.

And also paragraph 10 says "Kroger
shall support this application for rehearing

filed by CG&E." With that to refresh your

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-94351
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memory 1s it reasonable, or is it your

understanding that the charges that we have been
referring to are part of the application for
rehearing that Duke Energy filed in the 03-93
case?

A, I believe they were part of the --
well, give me a moment to think. I have,
subject to check, I believe that the Duke Energy
rehearing or whatever Duke Energy was filing at
the time included tariffs that had these
compenents in it. I do not know if they came
from the Commission order or they came from Duke
Energy in the process of submitting another
application. But they -- 1 know they arose at
the time. They were the terms that were being
used and discussed.

Q. Now, were the payments that are
referred t¢ in paragraph 1 made? Or payments
under this agreement made? And I ask that in a
broad sense. I know that paragraph 1 includes
payments going in both directions. 5o either
were rChey made, both payments, or on a net basis
were there transactions done under this

paragraph 17?

ARMSTRONG & OKEY, INC., Columbus, Chio (614)224-9481
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A. I believe there were transactions %8
done under this paragraph 1. I recall Kroger
having to make payments to Cinergy in 2005.

Q. How, how dees that arrangement work?
Did you receive an invoice from some entity?

A. We received an invoice from Cinergy.

I don't recall the exact entity whoese name
appeared on the invoice. I would have to check.

Q. Some Cinergy affiliate?

A. Cinergy affiliate, with a total
charge. And then at our request a breakdown of
that charge by store s¢0 that we could assess it
back to ocur individual profit centers, I
believe as well probably a supporting
calculation of how the charge was being
calculated.

Q. And who submitted those invoices to
Kroger? Do you know the person that you were
transacting business with?

A. I don't know who created the
invoice, but I do recall working with Mr. Duff
on calculaticns and backup.

Q. Did Kroger ever have any disputes or

problems regarding those invoices and the

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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amounts of the payments?

A. No. Once we gat the supporting
documentation and the allocation by stores we
reviewed it and deemed it consistent with the
agreement of the parties.

Q. In that proceas of verification were
there environmental allowance numbers provided
as backup to Kroger?

A, I have to check, Mr. Small. I would
presume, but I have to check.

Q. I am a little bit unclear as to how
these pavyment were made. The payments to
Cinergy, which is the name used here for Cinergy
Retail Sales, half of the emission allowance
component. Now, that would in the tariff
normally be stated as a monthly charge. Were
there monthly figures associated with that?

A, I don't recall.

Q. And the reason I am asking is then
there is a reimbursement for Kroger, I am
looking in paragraph 1, Bates stamp 1128, of
quarterly payments to Kroger. And I would like
to know how these arrangements were made., Were

there monthly payments being made and Lhen

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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A. Well, Kroger would have paid the
Puke Energy Chio invoices as rendered. Those
invoices are rendered on billing cycles, They
contain assessment of charges that are approved
by the Commission. Then on a quarterly basis we
would have made the calculations I will say
outside of the utility billing process, but
would have taken the numbers paid outside of
that and made calculations that were part of the
utility billing cycle, and then made the
requisite payments or whichever directicon they
went .

0. Your response though seems to omit
one payment which is -~ you mentioned the
payment under the tariffs to what we have been
calling Duke Energy Ohio.

A, Yes.

Q. And the reimbursement to Kroger
quarterly which we can see in paragraph one, but
there also is a payment by Kroger to Cinergy for
half the emission allowance compoenent. .

A, Yes,

Q. And your response didn't mention

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481




10
1l
12
13
14
15
16
17
i8
19
20
21
22
23

24

DOV

61
that payment.

A, I am sorry. That is what I was
talking about. We did make that payment on a
gquarterly basis.

Q. So there were quarterly payments to
Cinergy, quarterly reimbursements to Kroger.

So there is a guarterly system that developed

here?
A. Yes.
Q. Okay.
A. That was completely outside of

the utility billing cycle because that was an
addition.

Q. If you would turn in Exhibkit C,
paragraph 10, there is reference to Kroger.

It states "Kroger shall support application for

rehearing filed by CG&E." Do you see that?
A. Yes.
Q. How did Kroger support the

application for rehearing filed by CG&E which we
have been calling Duke Energy Chio?

A. Ch, I am not sure if there was a
specific deocument that was signed by the parties

that was submitted by CG&E. Or if Kroger filed

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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a pleading. I would have to verify. Or if

there was something orally done at a hearing.
I don't know the specific means by which ocur
support manifested.

Q. Some action at the Public Utilities
Commission?

A. Some appropriate action at the
Public Utilities Commission.

Q. Is it fair to say that the agreement
that we have labeled as Exhibit C is the result
of or predicated upon the application for
rehearing filed by CG&E or Duke Energy Chico?

A. I am not sure what all that meant,
But what I would tell you is that the
Commission's order in that proceeding changed a
lot of the terms and conditions and economic
value for both parties to the point where we had
te look at our ongoing arrangement and make the
requisite adjustments te maintain the economic
value to both parties.

Q. And the eccnomic adjustments that
you are referring to are those that would
recognize the then current proposals of Duke

Energy Ohio?

ARMSTRONG & QOKEY, INC., Columbus, Chic (614)224-9481
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A. Yes. Because that was the

independent tariff numbers that were measurable
and verifiable that became the measurements for
the two parties.

Q. If yvou would turn to page Bates
stamp 1185. Actually it's paragraph 11 which is
1184 and carries over to page 1185. It states
"This agreement constitutes Kroger's contract
with a c¢redit worthy CRES firm generation
service for its full capacity energy and
transmission regquirements from January lst, 2005
..." I don't want to continue to read that
paragraph. But, what does that mean? Provide
firm generation services. It has the flavor of
being a retail, and it does mention competitive,
CRES stands for competitive retail electric
service, it has the sound that Cinergy Retail
Saleé,is-tha retall provider to Kroger;‘ J

A. It may have that sound to you. At

the time they were not our retall provider.

Q. And they never have been your retail
provider?

A. That is correct.

Q. What does paragraph 11 mean?

ARMSTRONG & OKEY, INC., Columbus, Ohioc (814)224-9431
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A, Kroger was very concerned based on

what was going on in the rate stabilization case
that we were still able to avoid any of the
bypassable charges that were available in the
Duke Energy Ohio proceedings. And so we tried
whenever possible to make our documents such
that we could present them to Duke Energy Ohio
at the appropriate time and as required to make
sure that we were considered in the case of

the rate stabilization charges described on
Bates stamp 1185; that we were part of that
firast 50 percent of eligible load so that we
avoid some of these charges.

Q. Weren't you already ~- didn't Kroger
already have a contract with a credit worthy
CRES provider by the name of Constellation New
Energy?

A. We did.

Q. And that is the actual retail
arrangement. Not one within Cinergy Retail
Sales?

A. It is our actual arrangement, but we
were erring on the gide of being conservative

and putting provisions in whenever we could,

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481
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whenever possible, just to add to our

documentation to that effect.

Q. Was there notification to Duke
Energy Ohio regarding Kroger's contract with
Constellation New Energy as well?

A. Can I hawve that read back, pleasge?

(QUESTION READ)

A. Duke Energy Ohlo was aware of that
agreement already because we were a market
participant. I can't recall any sort of

reaffirming of the arrangement because it was

ongoing.
MR. SMALL: Could you re-read that
answer?
(ANSWER READ)
Q. You mentioned in your response Duke

Energy OChio. Is your response that Duke Energy
Ohio knows which customers are already switched?
Is that the concept?

A, It's my understanding they keep
those records because they need to know what
charges to assess to market customers.

Q. And in addition to that wholesale

power was being provided by some Cinergy

ARMSTRONG & CKEY, INC., Columbus, Chio (614)224-5481
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service to Kroger as well. They knew that as
well; is that correct?

A. They being --

Q. A Cinergy affiliata. I didn't
specify which one.

A, Well, the Cinergy affiliate
providing power to New Energy knows of that
agreement, yes. If that is what your guestion
is.

Q. and you believe that was Cinergy
Retail Sales?

A, To the best of my knowledge, yes.

Q. Take you back to the document Bates

stamped 1182. It's within this package, Exhibit
C. Here there is reference to "It is
anticipated that New Energy will continue to be
Kroger's retail electric service provider during
2006 through 2007." Do you-see that?

A. Yes.

Q. And in the paragraph that we just
visited, paragraph 11, it refers to "Providing
rotice that Kroger will take generation service

January 1lst, 2005 through December 31, 2008."

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-948!1
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Do you see that?
A. Yas.
Q. There is a difference of cne year.

waz there an arrangement with Constellation New
Energy for the 2008 period?

A. I don't believe so, no.

Q. Was there any other arrangement with
a competitive retail electric service provider,
that is one that is certified and registered to
do business as a retail provider, is there an
agreement in place for retail service to Kroger

in the 2008 time frame?

A. No.

Q. Is there an agreement to that effect
today?

A, No.

Q. Your agreement with-Constellation .

New Energy ran out at the end of 2007; is that

correct?
A. That is caorrect.
Q. Turning in Exhibit C to paragraph

13, which also has sub-paragraphs A, B and C. B
in particular, subpart B of paragraph 13 refers

te —-

ARMSTRCONG & OKEY, INC., Columbus, Chic (614)224-94381
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A. B as in boy?

Q. B as in boy, 03-923, and the
termination provision relates to "If the PUCO
fa;;s:tp%;ssue an entry on rehearing acceptable
to Cinergy." Do you see that?

A. Yes.

Q. Did that happen? Did Cinergy Retail
Sales provide any indication or notice to Kroger
that an entry on rehearing was unacceptable in
03-937

A. I don't recall one. I don't believe
so.

Q. Was this agreement terminated by the
provisions of paragraph 137

A. I don't believe it was terminated by

the provisions of paragraph 13.

Q. Was it terminated in some other
fashion?
A, No. I don't believe it was

terminated at all. Probably superseded by the
document that we note as Exhibit D. But there
have been no formal termination of these
arrangements.

Q. And payments were made under what we

ARMSTRONG & OKEY, INC., Columbus, OChio (614)224-9481
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have marked as Exhibit C?

A. Yes. Kroger made payments under
these arrangements.

Q. And we are goling to get to the
superseding of this agreement in just a little
bit. But while these payments were being made
either to Kroder or to Cinergy Retail Sales were
the other provisiocns in this agreement, Exhibit
C, alsc there in effect and being followed by
the parties?

A. To my knowledge they were.

Q. Let's move to Exhibit D, which is an
agreement dated con the last page, the agreement
is Bates stamp 1188 to 1195. And on the last
page 1195 jit's dated November 9th, 2005.

Are you familiar with this agreement?

A. Yes.

Q. And is the execution of this
agreement, Exhibit D to this deposition, the
document that you referred to previously as a
superseding agreement?

A. I believe it 1is. Yes.

Q. Sco the provisions in Exhibit C were

followed by the parties until executicn of what

ARMSTRONG & OKEY, INC., Columbus, Ohioc (614)224-9481
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we have marked as Exhibit D in November 2005; is

that correct?

A. To the pest of knowledge, ves.

Q. What céused the parties to re-exam
theiy agreement and enter into the agreement
listed as Exhibit D?

A. Knowing that intervening one-year
period, my recollection there were probably a
numpber of different things going on. The one of
greatest importance to us was the proposed
merger of Cinergy with Duke Energy. I don't
know what else may have been going on at that
time, But it had been a year that the merger
was being proposed. Because they are our
wholesale provider of power yocu stay close to
your people with whom you do business.

But, I am thinking maybe the merger
proceeding was probably the primary driver.

Q. If you could direct your attention
to paragraph 8, Bates stamp 1192. I think this
is more confirmation than anything. There are
two proceedings at the Public Utiliﬁies
Commission that are mentioned there or --

actually there are three case numbers, but one

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-~9481
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of the =- there i3 an electric distribution rate

case mentioned and a Cinergy-Duke merger.

Al Paragraph 11°?

Q. I am in paragraph 8.

A, Okay.

Q. But I believe it's also mentioned in

paragraph 11.

A. Ckay

Q. Are these the major events that
transpired that caused the new negotiation to
take place?

A. For me it was. For Kroger it was
the Cinergy-Duke merger case.

Q.  And going back one more time to
Exhibit C, 1185, the bottom of the page there is
a reference to best efforts to fulfill the
intent of this agreement. Are you sayling that
it was the merger that caused you or the events
around the merger that caused new negotiations
and not the termination of the agreement and the
provision here for making a best efforts to
renegotiate the agreement?

A. It was a combination of maintaining

the economic value of the addition of the

ARMSTRONG & OKEY, INC., Columbus, Chic (614)224-9481
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current agreement, and that was the primary

driver, plus just the knowledge and
understanding of the merger and what it meant to
our agreement. And we just wanted to make sure
there was continuity in the econOmic value, and
as always being responsible for Kroger and its
electricity expense, if there was new value to
be gained we were seeking it.

MR. SMALL: Let's go off the record
for just a moment.

(DISCUSSICN OFF THE RECORD)

(RECESS TAKEN)

(EXHIBRIT MARKED FOR PURPOSES OF
IDENTIFICATION)

Q. Let's go back on the record.

During the break, Mr. George, I have had marked
Exhibit E which is two letters, one dated
November 30, 2004, and another one dated
becember 3, 2004. And they have the designation

that you are the responsible party for the

document. Do you recall these documents?
A, Yes, I do.
Q. What are these documents?
A. Pursuant to I believe terms of

ARMSTRONG & CKEY, INC., Columbus, Ohio (614)224-9481
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the -- what we are calling Duke Energy Ohio

tariff had to issue a notice to the utility and
it had to do with notifying them that we were
going tc stay with a CRES because that was one
of the conditions by which we could avoid some
of those charges we were talking about before.

Q. Those are charges that were in
the tariffs following the submission of tariffs
after the Commission's entry on rehearing?

A. Right. And this refreshes my
recollection from before that pursuant to the
applicable terms of the utility tariff we had to
igsue that notice. And I believe it applied to
'06~'07 and I believe '08. We had to issue this
letter to the utility to let them know what we
were doing so that we could avoid some of those
charges.

Q. What is the purpose of the December
3rd letter? It seems to provide additional
information to the November 30th letter.

A. Yes., If I recall correctly when I
believe Mr. Jones or someone in his office
called me about this and there was something

about the letter that I wrote that wasn't clear.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-3481
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Q. You are referring to the November
30th lettex?

A. Yes. I am sorry. The November 30th
letter. I believe there might have been an
attachment that went with it. And I didn't
adegquately put all of the accounts on there.

And so I had to issue the December letter just
to make sure we were clear that it was all of
opur eligible accounts. I would have t£to check my
records on that, but I believe that is what was
going on at the time.

Q. And who is Mr. Jones?

A. I believe Mx. Jones is in the
Supplier Business Center and he is the one to
contact people regarding being in the market.

Q. Did you have any other dealings with

Mr. Dan Jones?

A, No, other than this exchange over
these few days. 1 don't believe I had before or
since. This does remind me that we needed to do

that to comply with the tariffs that were taking

effect at the time.
Q. All right. You can set that

aside. I wanted to go back for a moment to

ARMSTRONG & OKEY, INC., Columbus, Ohic {614)224-9481
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Exhibkit C. It's the agreement dated November "
22, 2004.

A. Yes.

Q. Bates stamp 1184, and paragraph 4 at

the top. Paragraph 4 refers to the IMF
payments, or -- are you familiar with the IMF
charge in Duke Energy's tariffs?

A. I don't have knowledge of the
specific provisions. I know it's infrastructure
maintenance fund maybe, but I know it's a tariff
rider that is in existence.

Q. Okay. And this is a term that is
new to -- at least it wasn't in the earlier
agreement from approximately July 2004. Did you
have discussions with the company or with the
counter party concerning the IMF charge?

A, I believe we did as part of this
overall document, and separately as we are
locking at the various PUCCO documents being
filed and discussions taking place in that case.
I think we were aware of it in that case
independently.

Q. Is it your understanding the IMF is

related some way to a capacity charge? Related

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-3481
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to capacity in some way?

A. It's my understanding that it is.
It's part of the provider of last resort: which
for ma, my opinicn is it deals with capacity
charges. It prcbably deals with a lot of other
things as well. But, that is how I consider it.
Wwhat I consider it to be.

Q. Okay. And this states that "Cinergy
shall reimburse Kroger gquarterly for IMF
payments in excess of four percent of little g."
Do you see that?

AL Yes.

Q.- Were there payments made by Cinergy
Retail Sales to Kroger to reimburse Kroger for
;IHF*charges as provided in this paragraph?

A. I have to check, Mr. Small, but I
don't recall ever receiving payments under
paragraph 4.

Q. Would those have been on the overall
spreadsheets that where being exchanged, or
the documentation. I think you referred to it
as backup material for the charges to Kroger and
charges to Cinergy Retail Sales.

A. If there were payments made they

ARMSTRONG & OKEY, INC., Columbus, Ohio {614)224-9431
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would be there. I just don't recall ever

getting any payments for anything in excess of
four percent of the little g.

Q. And is it your understanding that
that is in excess of -- you mentioned earlier
that the paragraphs 1, 2 and 3 pertain to
particular periods. Paragraph 4, is it your
understanding that is for IMF payments in excess
of four percent of little g for all periods of
time?

A. It would have been applicable to all
periods of time.

(End of the confidential portion of

the deposition)

ARMSTRONG & OKEY, INC., Columbus, Chio (614}224-9481
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State of Ohio :
S5

I,_DenislGeo;ge,tdorhereby ;er;ify that
I have read the foregoing transcriptlof my
deposition given on February 21, 2007; that
together with the correction page attached

heretc noting changes in form or substance, if

~any, it is true and correct.

Denis Gedrgé
I do hereby certify that the foregeoing
transcript of the deposition of Denis Géorge was
submitted to the witness for reading and
signing; that after he had stated to the
undersigned Notary Public that he had read and
examined his deposition, he signed the same in

my presence on the day of p

2007.

Notary Public

My commission expires
20
r

- e
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CERTIFICATE
State of Ohio : to
838
County of Franklin : RS

I, Michael ©. Spencer, Notary Public in
and for the State of Ohio, duly commissioned and
gqualified, certify that the within named Denis
George was by me duly sworn or affirmed to
testify to the whole truth in the cause
aforesaid; that the testimony was taken down by
me in stenotypy in the presence of said witness,
afterwards transcribed upon a computer; that the
foregoing is a true and correct transcript of
the testimony given by said witness taken at the
time and place in the foregoing caption” -
specified.

I certify that I am not a relative,
employee, or attorney of any of the parties
hereto, or of any attorney or counsel employed
by the parties, or financially interested in the
action.

IN WITNESS WHERFCF, I hawve hereunto set
my hand and affixed my seal of office at
Columbus, Ohio, on this 23rd day of February,

2007. B
Michael O. Spengér, Notary Public

in and for the State of Chic and
Registered Professional Reporter.

My commission expires
July 28, 2008

ARMSTRONG & OKEY, INC., Columbus, Ohic (614)224-2481
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Date: 12/14/00 Audst ¥:
Name: Joseph W. Toussaint

Company: Cinergy Services, Inc.
Fax: (359! 372-9568
3

Fhone: (33

CONFIRMATION LETTER AGREEMENT FOR A TRANSACTION
UNDER THE CINERGY OPERATING COMPANIES
MARKET-BASED POWER SALES TARIFF - MB

SERVICE SCHEDULE A: MARKET-BASED POWER

This Confirgiation Lenter Agreement and the Service Agreement for Power Between (i JIF
hd Cinergy Operalmg Companics dated as of December 14, 2000,

e " Agrecment”) contains the mutual and respective understandings betwsen

Jlor “Buyer”) and the Cinergy Operating Companies
(“Cinerg)y” or "Seller”) regarding the specific terms and conditions of service and the
characieristics for the sale of Marke:-Based Power, pursuant to Service Scheduje A of the
Cinergy Operating Companies FERC Electric Market-Based Power Sales Tariff, Original
Valume No. 7 (“Cinergy MB tanff”).

The following are \he Pricing Terms and Conditions of Service for the Transaction:

o Seller: Cinergy Services, Inc., as agent for and on beball of The Cincinnat
Gas & Electric Company (“CG&E"™) and PS] Energy, Inc.

LE lectively, “Cinergy Operating Companies™).
UYes: —
Product: ergy with Liquidated Damages jor each of 1he 24 howrs for

each day provided during the term of this agreement. The Product is
further defined by howrly load shape limitations described below in

the Load Shape Provision,

"Quantty: The Maximum Hourly Quantity in any hour during each year of the
terth will be as follows: |

Year Maximun Hour!

2001
2002
2003
2004
2005
2006
2007

*** Buyer is cusrently confinming its forecasted retail load
obligation. As such, Buyer shall have the n'ﬁt to increase the

Maximumn Hourly Quantity for up t or each Year, i
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respectively (“Adjustment”). Buyer must elect and confirm the
Adjustment by documentary verification provided to Seller by
December 31, 2000. To the cxtent that Buyer elects and confirms
| the increase to the Maximum Hourly Quanticy, the Maximum
Hourly Quantity shall be increased for each of the Years by equal
quantity. In no event shall the Maximum Hourly Quantity for cach
Year increase by more thad ant to the Adjustment.

[f the Buyer's megawatt hour consumption excesds the Maximum
Hourly Quaatity stated above in any hour (including the Adjustment,
if applicable), Seller shall charge Buy: the howrly market
| price as calculated by Cinergy in a commercially reasonable manner
for each megawatt hour served above the Maximum Houxly
Quanmy Buyer shall ay for the quaniity equal 1o a monthly
minimum load factor & ed on the Maximum Hourly
Quantity defined above, in the a te for each roonth and a
yearly minimum load facior of sed upon the Maximum
.+ | Hourly Quantity defined above, in the aggregate for ¢ach year.
During acd limited to January and February of 2001, and the last
month of the Term of the Agreemem#esmcs the right
to schedule below the minimum monthly load factor. To the ex nt
the contract is terminated as 2 result of an Event of Default]
not have thé right to schedule below the monthly
. load factor for that month.
| Delivery Point: - | Into Cinergy, Seller's Daily Choice. (See Attachment A for further

defipjtion).
Eastern Frevaillng 11me ('EF1 ) on

Term: Hour Endin
Bbsough HE 2400 EPT o NRENRY

Onor b@_mem shall have the right, but not the
obligation, to extend the Term of this Agreement, including the Price
and each of the terms and conditions exprassed herein for the period
(“Extensmn 1. Onor
inergy exercises Extension
the right, but not the obligation, 10 extend the
Term of this Agreement, including the Price and each of the tenns
and condition expressed herein for the period
rh.roumlension 2.

Prics: megawan hour.
Scheduling: & Buyer must provide day-ahesd schedules by 10:00 a.m. EPT

one business day prior to delivery of energy. Pre-schedules and
conwol area information will be confirmed by the Seller and the

Buyer before 10:00 a.m. EPT, one Business Day peior to delivery.
The Buyer will be allowed a rraximum hedule changes
per day for no additional fee. Seller shall Bu}'_
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additional schedule change. Furiher, the Buyer shall provide 45
migutes potice prior t0 the start of any schedule change.

" Transmisston:

Buyer shall be responsaible for all ransmussion cosis and
transmission losses from the Delivery Point. Jeller shall be

responsible for transmission costs and losses to the Dejjvery Point.
*dl be responsible for ali charges associated with its

provision of retail electric service that derives from this wholesele
transaction. . .

Load Shape
Provision:

'| and retained

“The parties agree that the Price per megawatt hour of energy that s
offercd under this Agreement is predicated upon a speclﬁtd load

shape and Cinergy”s understanding of the consumption pattern of
-mmmmm Lo
118, etermination of the Price stated her2ii teiied, 1n

upon a spec:ﬂed, predictabla, and relatively congsistent energy

consumption pattern.  The parties agree that this offering was not
priced to atcommodate a wholesale economic call option product
and agree that such use would, constitute an Event of Defauit
pursuant to the Cinergy MB wariff. As suchy rees to
receive the whalesale power delivered by Cin t to this
Agreement in 2 manner consistent with the murual understandinz

energy requir
an hourly basis will be billed at
the hourly market price as cs culated
by Cmergy in a comm reasonable manner,
permit Cinergy to audit the meter data foilf

applicable records as necessary to cnswe compilance with this

provision. Such meter data and apphcable records shall be preserved
bthe duration of the

contract term.

| Conditions
Precedent

This agreement shall be conditioncd upon implementation of

P.B7/11

CG&E's Customer Choice Prog:am. wh;ch i$ to occur on or about
January 1, 2001 :

Any conflicts between this Confirmation Letter Agreement, the Service Agreement, and
the Cinergy MB tanff shall be resclved in favor of the Confirmation Letler Agreement.
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Please canfirm your agreement with the transastion terms and conditians set forth ip this
Confirmation Letter by executing five (5) copies of 1his letter and retuming them by the
end of this business day to the undersigned Cinergy representative at Cinergy Services,
Ine., 7200 Industrial Road, Florence, Kentucky 41042,

Customen—l Company Cinergy Services, Inc.
' As Agent for and on Behalf of:

The an Gas & Electric
Company & PSI Encrgy, Inc. .

Date Signed: December 14, 2000

{?’h’




ATTACHMENT A

“ate Ginergy™ Product and Dellvery Mechanism

“Into Cinsrgy* is @ bigteral lransaclion for the sale or purchase of electricsl energy, Energy is Iraded n
tha form of physical Megawsht-hours scheduled betweean counterparties according 1o speciic demand
perods’. Performance in Into Cinergy transactions ks secured by Iiquidaled damages.

h Delivery

a Defvery is made ino the receiving control area’s transmission system. Seller's daily option of
irerface; or by procuring energy generated from 3 saurce within the racaving control area.

b. The raceiving coniral area in Into Cinergy deliveries is defined 33 the high voltage tranamission
systam operawd by Cinergy Corp.. which oliwiwise can be refarrad tne Cinergy Transrmission System.

c The Cinergy Transmission Sysiem containg eleven [11) border inlerfaces, These inlerfaces
includa: CINVAEP, CIN/NIPS, CINJOVEC, CINFEKPC. CIN/KL, CINSIGE, CIN/CIPS, CINAPAL,

CINA.GSE, CINDPL, CINHE

d. in the case of interfaces inlemal 1o the Cinergy Transmission System, thare are several entiies
that awn or conirol generation inside e recaiving control area, which can be used in fulfliment of Saller's
“Inty Cinergy” delivery obiigalions. A partial fist of these entites includes Cinergy. Indiana Municipal
Pawer Agency (IMPA), Wabash vailay Power Association (WvPA), City of Hamillon (OH), City of
Logensport {iN) and Purdue University.

i, Selier's Obligations:;

a, The Seller is required to deftver fnanctally firmy snergy into the receiving controt wea's
transmigsicn system at any interface designaled by the Seller, Sellar's dasignation of interface can

change daily.

b. The availability to the Buyer of transmission service on Iha receiving comrol area's Iransmission
system al 9 particular inlarfaca shail serva as 3 precondgition of Selter's designation of dekvery poinl. The
Seller phu’s no restrictions on the Buyer regarding the quality of Iransmissian service 1o be used in the
transaction’.

c The datermination of transmission service availabifity for the Buyer is made through Buyer's
confirmad Iransmission reguest recorded on the receiving control grea's Open Access Same Time
Infarmation Sysiem (OASIS), ar-ty Ihe regional Iransmission grovpiindependen! System Operator
(hersaltar referrad 10 as an ISO), Buyer's transmission request for day shead schaduling of snargy must
be submitted i the responsible transrnission agency at the esrlies! time for tha receip! of such schedules
after the 1200 P.M. Eastem Provailing Time declaralion of schadules.

d. The Seller is not released from his delivery obligalion lo ihe Buyer, if ihe Buyer is unable 1o obtain
Irangmission sevvice on Ihe racerving conirol ared’s iransmission system, Shaukd Iransmission service

* Thie product description for energy in inte Cwnergy Yrantaclions is “Frrm_ with Liguidated Dameges”,
* Thog are circumstinaes wnens Buydrs ure of non-Am ramemvasion service adhaves Ihe stand:xnd of tramemisgion cvollabily, b
can result i rigk to W Buyt” that & Seyond the scope of Scier's aesponsRiies i Inta” transactions (see (11 G}

Paget of 3
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not be available to the Buyer al the Seller's designated interface, the Seller shali be fequired o make one
of the foitowing designations to the Buyer: (1). an aliernate inlerface for which trangmigsion service is
available to the Buyer, ar (2), a generation source Inside e recaiving contral area for which transmission

service i§ available io the Buyer [see id).

TR T VRO TN LR

niv

e The Seilar is responsidle for sacuring any transmission secvice or interface capacily required to
deiiver financialy firm energy from the genarating scurce into the receiving control area's iransmission

system,

L Saller's obiigation ta dellver energy ta the Buyer is nat relieved because of. (1), insufficien
Available Transfer Capacity (ATC) between the receiving control arep and adjacent conirol areas, (2),
transmission service curtallmentis at Seller’s designated interface, (3), Seler's loss of ransmission
sarvice, or (4), Seler's loss of generstion sourca, In the event Selier is ynable to deiiver snergy 1o the
Buyer, Selier shalt designate an atampte interface or source of generation inside the raceiving control
area by which Seller's delivery obligation can be satisfied. This provision s applicabie to day ahead and

same day transactions,

Q. Seller is rasponsible for any sdditionas transmission purchases incurred by the Buyer in
connection with Saller's failure to deliver energy at Seller's previcus interface dasignation(s). Showd this
circumstance octur, Seller is obiigated to compensate for Buyer‘s incrementai rgnsmission costs, andfor
assocated congestion Charges as a result of Selier's change in Buyer's paint of recaipt’. In the case of
same-day curtaliments, Seller is responsible for the (esser of, (1), Buyers hourly non-firm transmission
.systam purchases over the duration of the curtaument, or (2), Seller's-hourly transmission ¢o6ts incurred
_ from the delivery of energy to Buyer's point of delivery, which by mutual agreemant can include any
transmussian purchases outside of the recelving control area. For day-shead transactions, Selier is
responsible for 3 additionaf recgiving control area mmsbnmrwasns. athibuted tg Seller's change

in Buyer's interface designatian(s).

h. Except for the condltions referenced in lig, the Seller is not responsibla for iransmission service
inside the recriving control arga's transmission system. The Selier's delivery obiigation %o the Buyer is .
Imitad to the transfer of enargy to the Buyer at the Selier's designated inlerface. Seller's responsibiity
does not extend beyond the Buyer's point of receipt,

w. Buyers Obligations:

a The Buyer has the obligation %0 receive financially firm energy at the inlerface designated by the
Seller

b Should no ransmission service be availabla to the Buyer at a particular interface designated by
the Seler, the Buyer can require the Seuier (o make dalivery to anather Interface, Seller's oplion of Buyer's
receipt point. [Refer o Seller’s obligstions, sections nb and Lig).

c The standard of availability of transmission service to the Buyer at Seller’s designaled imerface is
appilcable to both firm and non-firm transmission service, Na requirement 18 made on the Buyer to select
Ml transmigsion service over non-firm servicy, However, lollowing dasignation of interface by the Seller.

! in the <290 of Cmegy, congesion chames refor (o Same day gasersion re.QIpIICh COStE CaUsed by INE unionded Scheduing of
Buyer's enargy an Ciaargy’s S00 MW Intes-Comnpany (ITC) Srancmistian fic ling. ThiS condifion woutd D dus ‘o Sallars syme day
chanpe in Buyers poni of receipt lrom dne sk of he Cinergy Tramemission Sysiom 14 the other, The Cinergy Trangmicsion

. System if inlerconnecied la conifal areas cn the Eaat side in Oble, and conirol areas on ine Wes) 3ide In ingisna.

Page2 of 3
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Buyer's decision to purchase and ulilize non-firm transmission service can carry singular consequential
risk for the Buyert.

d. Under mutual agreement, Ihe Seller can mitigats the effect of Buyer's consequential rigk by
moving the interface designation for the Buyer, Should such an accommodation be made by the Saller,
the Buyer is responsible for ail costs assotialed with re-routing Sallars enargy to the Buyer's point of
receipt, including Seller's incremental transmission casls.

L

v, Performance

Countarparty parformance In “Infc Cinergy transactions for energy Is excused only by sveni of force
majaure. .

V. Solier's Non-PeHumnc'c

8. if the Sefler faiis o Celiver energy, the Saller shall be fiable 10 the Buyer for Buyer's reasonably-
incuared Anancial cost of repiacing the energy the Seifer failad to deliver.

vi. Buyer's Hon-Performance

s

a If ihe Buyer fails to take delivery of the energy, the Buyer shall be iable 1o the Seller for Seller's
ressanabiy-incumed financisl 1083 in connection with Seller's efforis to reseit the energy that the Buyer

ot failed 10 take.

viL Scheduling of Energy

Daily preseheduled by 12:00 PM Egstern Prevailing Time, one business day ahead excluding NERC
hotidays. ,

* Consaquuniiat rick caused by Ihe Buysr’s daciion to oblain noa-firm iransmisswn service can be uairated by wo sramples:

(1) Despile the avasdabisty of fiom transmission orvics ot the tirne of Selers nTerince designation, the Buyer oecides 1o purchass
non-firm Iransmistion fervice through Cleergy for 3 delivery obligalion downsiream, A fne-loading problem develnps ovisicde of
Cineegy, and the Buyer's use of non-fiom trgngmission service rhrough Cinergy cauces ihe rgrsmisalon provider in 3 contrgl area
ad3cent to Cirergy lo cunta the Buyar's irapasmizsion service of 3 Cinengy Sycism border inleef2ce.  Even though the Buyer hed
artanged Rt fiom keanzmigsion from Ihe Cinergy Border to the polnl of delivery downgiream, the reason for the Suyers curtaiment is
alvibuled 1o the quatly of iransmission service vsed n Cinergy. in this axampie the Seller's defwery obligation iz mal, The Buyer
has avaiable trgngmiszion and i§. 2big to bring the Satiar's energy into Cinmigy.  Scler’s cholor of inierigoe hes no efect on

Buyer's comsequantial loss.

{2} The Suyer heg obigined nenllmn Lidnemssion sefvice for 3 next g2y Bnergy 1MnTICton. hut daclines 10 upgrade 1o firm
ranzmission sarviow wien nolifed by the Cinergy Transmiszlon System of cunsimants 10 holoers of non-firm trangmssion, dva lo
NCALaSed saes of firm insmission products, Akhough the Buyar iy granted the ngat of fiest refusal 1o upgreder 10 fimm trangmission
Befora 3 thied party is abowed (o ourchabe Am. the Buyer chooses nol to chanpe the quatity of his irsnsmission, on thy Jssumption
that :he Soflor is required 1o chengo inlerface designziion undar sueh dircurnstances 10 Ihve instanca the Setier's oatvery cbugation
iz mel. The Suter s vndar no cbilgation 1o designate another Inlerface or io re-cupply the Buyer,

Pogel ol 3
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PERFORMANCE ASSURANCE AGREEMENT

This Performance Assurance
“Agreernent”) is made by and b
Cincinnan', Ohio, 452024

' poration, asting on behalf of and as agen
& Electric Compmy cl. E‘), ant Ohio corporation and PSI Energy, Inc., an Indiana
corporation, {each a “Cinergy Operating Company”) and collectively, ("Cinergy”).

WHEREA Certified Supplier eligible to supply electriciry pursuant
to various tho unhl:y -ustomer. Chotce Programu, including that of CG&E; and

Lapproached Cinergy regarding ire to
procure whaolesale energy from inergy in order to meer oad obhigari
:o.rsuan: to CG&E s Cus:omer Choice Program; an

Confirmation Lewer Agreement, pursuant to th gy Op r:mng Compames Markec
Based Power Sales Tariff FERC Eleciric Tanff Ongma] Volume 7* (the “Confirmation Lerter
Agreement”), under the terms and conditions of the Confirmation Lerter Agreement; and -

- WHEREAS, Cinergy's willingness to enter into the Confirmation Letter Agreement
Vwit d assume the associated commodiry risk is predicated upon the fact that
executed a loag-term retail supply apreement wit which retail
agreement Bas 4 term coincident wich the wholesale greement to be'txecuted berwe_
d Cinergy; and RO

WHEREAS, Cinergy’s willingness to offer ) e price specified in the
Confirmation Letter Agreement is predicated, in part, upon the load proﬁle o
e coor SN o

WHEREAS, Cinergy is unwilling to eater into the Confirmation Letter Agreement
unlz”n:modmﬂ.grumt L

NOW THEREFORE, in consideration of, and as a1 indu , the Cinergy
entering into the Confirmartion Letter Agreemen R bereby covenanc

and agrse s follows:
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Performance Assurances. ﬁssurances

: agm.-n'xr.n: berwe. k
respect to energy : Contirmation Lemwer

Agreement (and orwluchperfomncewnotmsedmaccordmcewuh the terms

chereof), (ii) nouomndormodzfyn_pil in a manner
that will modify in any way cither the amount o enuynkﬁ:]:ﬁrdm
purchase fro respect to the Confimmarion ment or

the terms and eof, and ({ij) nor to verminasé or repudiate th
Hﬁaﬂ Aggemem in breach or defauk therecf (inchuding without I
any rejection or simikar termination of thar agreementina ba.nkmptqr
proceeding involvin

) Tothe mmtthmms or otherwise forfeumsnd:to sy
retail eleceric service generally, as referenced above, and speaﬁcal}y
becames banknupe or insolvent, or otherwise terminates its business operations such

that it is unable o contime performance under the Confirmation Lecter Agreement,

or otherwise fails to perform any of its the Confirmarion Letter
Agreerent so 35 to o3 venr of De ees 10 guarantes payment
of all monies owed by Cinergy Confirmation Leter ™

as evid ceminGwmyofevmdzuherm:hmadeby

r the benefit of Cinergy Services, Inc., as agent for and on behalf of The
1 Gas & Electric Company and PSI Energy, Inc.; provided, however, that
not owe such monies to the extent 2 Replatement Reta Provider
assurnes’ ights and obligations under the Confirmation Leter

Agreement. The shall survive any succession of reuﬂ pro\nder

Ty

() m—n o pmchmczgyvm.h access o lﬂ.ﬁfﬂ’
meter data dunng the term of the Confimmation Lewer Agreement.

(@  Norwithsanding any of the | provmons contained in this Agreement, none of the
parties hereto :hal] be lable to the other for any indirecs, specil, ncidental er
consequential damages with respect to any claim arising hereunder or under che
obliganions pursuant to the Confirmation Lerter Agreement.

A
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(&) For of this t and the Confirmation Letter Agtemem

scmnc ternicary, and chelfl
wuhmtheCG&Emcemmom PIOvi
ms:allanonofmyaddmo neswﬂlnorac:tomeasedemmm:

Hourly Quantities specified in firmation Letter Agreement.

2 Term. This Agreemen shall terminate on the last day of the rerm specified in the
Confirmarion Letter Agreement.

3. Notices . () All norices and other communicarions about this AMmt must be in
writing, must be given by facsimile, hand delivery or overnight courier service and must be
or direcred to che respective parties as follows:

If o Cinergy , to:

Cinergy Services, Inc.

The Cincinnad Gas & Electric Company
PST Energy Inc,

¢/o Cinergy Corp.

139 East Fourth Sereet

Cinannad, Ohio 45202
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Noxices arc effective when actually received by the party to Whlr.bl:hqr are given, a5
evidenced by facsimile transmission report, written acknowledgment or affidavit of hand delivery or

courier receipt.

4, Representations and Warranties, The parties represent and warrant as of the date hereof
that:

(@  Theyare duly organized, validly existing and i good standing under the kuws of the
junisdiction of their incorporation and have full power and legal right to execute and deliver this
Agreement and 1o perform the provisions of this Agreement on their part to be performed;

(v)  the execution, delivery and performance of this Agreement have been and remain
duly suthorizad by all necessary corporate action and do not conravene anty provision of irs

certificate of incorporation or by-laws or any liw, regulation or contractual restriction binding on
them or therr assets;

()  subject to all necessary regulatory appraval, all consents, wuthorizations, approvals,
registrations and declarations required of the due execution, delivery and performance oftEis
Agreement have been obeained from or, as they case may be, filed with the relevant
authorities having jansdiction and remain in full force and effect, and all condixions thereof have
been duly complied with and no other action by, and no notice to or filing with, arry govemmental

authority having jurisdiction is required of such execudon, delivery or performance;
(@  this Agreement consticutes the legal, valid and binding obligation of the parvics
hereto enforceable againg them in accordance with its terms, except a5 enforcement hereof mzy be

fimited by applicable bankruprey, insolvency, reorganization or other similar laws affecting the
enforcement of creditors’ rights generally or by ganeral equity prindples;

(¢ thar, to the best of their knowledge, ax the time of the execution and delivery of this
Agreement, nothing (whether fnancial condition aor other condition} exists that would impair the
obligations and babiliues of che parties herzunder;

S.  Choice of Law. This Agreement shall be governed by, and construcdm accordance with
the laws of the State of Ohio. & ‘

6. Assignment. This A shall be binding upon the parties, their respective successors
and assigns, Eﬂ shall inure to the benefit of the parties, and their respective successors and assigns.
The parties may not assign this Agreement or delegate its duties hereunder without the express prior
written consent of the other parties,
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7. Ammdmenu. No term ar provision of this Agreement shall be amended, modified, a]tered.
waived, or supplemented except in a writing sigaed by the parties hereto. 7

8. Mucdhmm&(ﬂﬁuﬁgmmu&emmmd@wmmmpm
with respect to the subject master hereof asising out of the Confirmation Lerter Agreement. Al
representations, warrantiss, agreements, or undertakings heretofore or contemporaneously mads,
which are not set forth herein, are superseded hereby. {(b) The secrion headings comained in this
Agreement are used for convenience of reference only and not o limit or modify the substance of

this Agreement.
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EN WITNESS WHEREQCEF, the Parties have caused this Performance Assurance Agreement ta
be executed in their respective corporate names and by their duly authorized representative as
of the date first above wrirtan.

CINERGY SERVICES, INC.
As Agent for and on Behalf of:
The Cincinnari Gas & Electric Cornpany
PSI Encrgy, Inc.

drmpe: seph W. Taussaint
g Vice Presidear
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m-.mmorumuu-nmumy exchange for Cineryy’
. williognes to en m&ju&:l&uﬁmumndu&hpd:qﬂ '
WQMe&:mpmmmumMmﬁe
" Agreement M&WEWMMQWW

NOw

L. Mdhmmﬁnmwmm%wmdnﬁhﬂ

Condrnation Letter, except ¢ st forrth, belor.
2. Porpuipos 31 Confmation Lerree NNNNEEREY ) 1, defined o
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Date: 07/31/0] | Audit #:
Name: Tim McCabe

Company: Cinergy Services, Inc.
Fax: (859) 372-5416

Phone: (859)372-5570 ;

)

CONFIRMATION LETTER AGREEMENT FOR A TRANSACTION
UNDER THE CINERGY OPERATING COMPANIES
MARKET-BASED POWER SALES TARIFF - MB

SERVICE SCHEDULE A: MARKET-BASED POWER

Wﬂter Agreement and the Service Agreement for Power Bemm‘

_ d Cinergy Opeutmg Companies dated as of July 31, 2001,
(together, the “Agreement™) contains the mutua) and respective understandings hetween
, N gg§ ‘Buyer”) and the Cinergy Operating
ompanies (“Cinergy” ler™) regarding the specific terms and conditions of service
and the characteristics for the sale of Market-Based Power, pursuant to Service Schedule
A of the Cinergy Operating Companies FERC Electric Market-Based Power Sales Tariff,
Qriginal Volums No. 7 (“Cinergy MB tariff’).

The following are the Pricing Terms and Conditions of Service for the Transaction:

Seller: Cinergy Services, Inc., as agent for and on behalf of The Cincinnati
Gas& Elet:tnc Company ("CG&E™) and PS1 Energy, Inc.

collectiv ng Companies™).
Buyer.
Product: Firm Energy with Liquidated Demages for cach of the 24 hours for

each day provided during the term of this agreement. The Product is
further defined by houtly load shape limitations described below in
the Load Shape Provision.

Quantity: The Maxam ourly Quantity in any hour during the Terra of the
contract will r hour.

; if the Buyer’s megawatt hour consumption exceeds the Maximum

i Hourly Quantity stated above in any bour, Seller shall charge Buyer
i g calculated by Cinergy in 2
commercially reasonable manner for each megawatt hour served
above the Maximum Hovurly Quantity. Buyer shall 1ake or pay [
the quantity equal to 2 monthly minimum load factor o
based on the Maximum Hourly Quantity defined above in
gate for each month and a yearly minimum toad factor o‘

i the last month of the Term of the Agreement,
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Deltvery Pomnt:

Into Cinergy, Sellers Daily Choice. (See Anachmem A for ﬁ:rther
definition).

Term:

Price:
-| Scheduling:

Houwr Endin il on

On or beforsQIIIIIE inergy shall have the sight, but not the

obligation, to extend the Term of this Agreement, including the Price
and conditions expressed herein for the period

inergy shall have che right, but not the obligation. to
extend the Term of this Agresment, including the Price and each of
the terms and conditi ed herein for the period

The Buyer must provide day-ahead schedules by 10:00 am. EPT
one business day prior (o delivery of energy. Pre-schedules and
control area information will be confirmed by the Seller and the
Buyer before 10:00 a.m. EPT, one Business rior ery.
The Buyer will be allowed a maxim
per day for no additional fee. Seller shall charge Buy
additional schedule change. Further, the Buyer shall provide 435
minutes notice prior to the start of any schedule change.

Transmission:

Buyer shall be responsible for all transmission Costs and
transmission losses from the Delivery Point. Seller shall be
responsible for transmission costs and losses o the Delivery Point.

New Energy shall be responsible for all charges associawed with its
pravision of retail electric service that derives from this wholesale

transaction.

Load Shape
Provision:

The parties agﬁe that the Price per megawatt hour of energy that is
offered under this Agrtement is predicated upon a speclfied load
i ’s understanding of the consumptiaon pattern of

f'the Pnce stated herein reiied, in part, upon a
specified, predictable, and relatively consistent energy consumption
pattem. The partics agree that thys offering was not priced to
accommodate a wholesale economic call option product and agyee
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that such use would consttute an Event of DeGault pursuant to the .

use the energy provided er for ith comparable usage
pattern and foad shape. As such, e3 to receivé”
wholesale power delivered by Cinergy pursuant to this Agreement in

AN E b

#h an hourly basis will be billed 2t

k3 hourly market price as calculated

by Cinergy in a commercially reasonsble msnner
permit Cingrgy fo audit the meter data
other applicable records as necessary to & compliance with this

provision, Such meter
preserved and retained

a maoner ¢onsistent with the muraal understanding expressed above.

Energy scheduled and received bﬁ m Cinergy in

excess of khe energy requured to me“mﬁ
the. . |-

data and applicable ba
the duration of the contract 1erm plus an additiona
the termination of the Term. o Ras

£ Any conflicts between this Confirmation Larter Agreement, the Service Agreement, and
' the Cinergy MB tariff shall be resolved in faver of the Confirmation Letter Agreement.
Please confirm your agresment with the transaction terms aod conditions set fonth in this
Confirmation Letter by executing five (5) copies of this Ietter and retuming them by the
end of this business day to the undersigned Cinergy representarive at Cinergv Services,
Inc., 7200 Induswial Road, Florence, Kentucky 41042

Company: Cinergy Services, Inc.

cutive Vice dent

Date Signed: July 31, 2001 Date Signed: July 31, 2001

P.B4a/11
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of Decamber 15, 2000 between
tric Distribution Company
) 10 cit pro i and with the sams reliability
othm sereqmradbthmdremﬂlﬁnu. mdnmhmmﬂmﬂ)Cmpmcaedvdmemummuf.mdwpplyof
ity to, the Account(s) (as defined in Section 6 of this Agreement), and for which the Pirties bave agraed to as

the fqllmg services for the Account(sy: the p
ancilidry sarvices: and imbalanee services!
suppliar(s)

time (9 provide such services for the Account( X Josignate w.
nmnmhmudmpemof fa balling a1 hava full
uymsﬁn;amnlsowedtnm)c Ibﬂuihdagmydumibadahoveshnbe

rupon:ibihtyfcrpnym
irevi€abla and sxclusive for the term of the Agreement. Further, such Jimited agency shall pot creats or result ie the

mpufhmnfmyothardum oﬂ-m‘neludingmydummhmayomm arise by operstion

orh#

1, HNERGY PRICE SCHEDUL plm energy. forecasting, scheduling,

billing, trapsroission and ancillary services mhkmmica}mﬁdaduudercbm&pmtm

in accordance with the attached Schedule A. The resuld of all services s otherwise
ision of services rsuant to

expmss!rsmwdmtmﬁmm. inchude 21 costs associa
this Algreement, including but not limited to asssssments, and/or charges relating to the services p

| ‘ wader this Agreemcat.

3 mmmwmmmmwdmmmcmmmamumm
Date($) for the Account(s) listed oa Schedule A; provided, however, that commencement of service is dependent upon

timelyenroliment aud scceptance of the Account(s) by the EDC and wﬂlendnmmﬂngohhemc
cychcom!udmgmonﬂn‘lhedmspmﬂedm&heduleﬁuweﬂmch f;} ,

4 mmam AND PAYMENT. Invoices will be issued mg

billing cycle. Subject to applicable law and regulation, an W ﬁ
et or redu

a single bill for each of the Account(s) for amounts due

this Agreement,
kind a3 to each of the

direct all payments relzied 1o electyicity sarvicas withowt

sexrved under this Agresment mm::ishﬂ inumediately any dispute with the
bdhd%aﬂwyuyun Spu of the invoices. Any st not received

within {weaty calendar days of invoice may be asscased a Jate payment charge of one sud one-balf percent
pn-mnlh.

LS DEFINIT!ONS, TERMS AND NOTICE. Capiunlized terms shall have the meanings provided in this
Agrecment and as stated in the accompanying General Terms and Conditjons incorporated herein by reference. All
notices, requests or approvals required hereunder shall be in writing and shall be deemed given whee received. All such
notices.shall be delivered personally ar by facsirnile to the addresses provided below.

6 ENROLLMENT OF ACCOUNT(S), Des provide service under the terms of this
Agrecment to the Account(s) identified on nle A and accep EDC for enrolimeat ("Account{s)") on the
respective Swikch Date(s) identified on Schedule A.
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1. mwm SERVICE. Y request information regarding its inveice or services by
calling toll-free at: (888) 638-2210; Kt to itz EDC in the event of an emergency, power
- putags ar other service disruption at the following tatephoas numb

P .
8. ‘XLTERATIONS. The terms and conditions oa this Agreement, including thé General Terms and
Cmdiﬁmaﬁ&ha&h&mjnothﬂmﬁu ified amdd any addition, modification ar alteration thereto shall be::
void ind wi This Agreement shall be void and without effect unless an Energy Price Schadule has been
executed pravided t Numnher corresponding to this Agresment and

Reference Number siated balow.
i

2, MIS . that it has read this Agreement in ils entirety and that jt agrees to purchase
to the terms and conditions contained hersin. This Agreement has been drafted by

servicas
both perties and accordingty shall not be construed against either party as drafier.

&

L 1 R



“EDC".Rﬂnctn: distribution company, the public utility controfling the distribution system required for
rehxblajclwu'y of electricity to the Account(s). ‘

Energ;Chnrge"mnusthecem per kilowatt-hour Energy Price ldmhﬁadecheduh A as 10 cach of the Accommt(s)
wmhmmhdammunmgmhsmmwmmwmmsm

“Emmrﬂcasmdnle"nmns the Schedule A incorporated as part oflhuAgmemnxmdpmndinngxphaﬁm
Date, Account(s), Swiich Date(s), applicable Energy Price, applicable Transmission sod Awxcillary Services cost,

New. Reference Number identified on this Agreement, a3 NewEnergy Cmmﬂmnbucamondin;mm
A, l. and such other Infomtiomas may be required by NewEnergy thereon.

'Faru-' enn"memsmmmﬁdam%&mﬂem&dd%?ﬂclmwmﬁ

Paﬂy"), that by the exercise of due diligence, the Clairing Party is unable to overcome or obiain or canse to be
obtained » substitute performance therefor and shail not be deemed & bresch or defanlt under this Agreement. Force
.includes but is not limited to wets of God, accident, strike, storm, five, war, flood, earihquaks, civil disturbance,

Maj

sabaug'i. facility failure, breakage of equipment or machinery, curtailment of supply by or as a resuh of the EDC,
declaratin of emergency by the ISO, regulstory, administrative, or legislative action, or action or restraint by cowt order
or governmental suthority; provided, however, Force Majeure is not intended to apply to a change in market prices or the
supplyofelemcpomlnd ewgynotwugﬁwmamt:dunﬂdhm _

“IS0" 'meani Independent Synem Operator or other entity approved by the Federal Energy Regulatory Compiission as
transmission reliability and cmmhmﬁlngammudpowmhnnwmﬁngaopmmm
g energy exchange. .

Nﬁd‘m ar callectively.

“Switclf De the dmte of first delivery of electricity to the Accoun(s) listed ou Schedule A. Switch Dates tre
time an accoont is enrolled on EDC's delivery service tariif, mungnedhyEDC.mdm

and enrollment of Account(s).

the date of such without offset or reduction of sny kind.’
givh prompt written notice of irs dispute regarding sny Any sums billed and not received by
iiliinithin twenty (20) calendar days of invoice shall be sutomatically assessed a latz payment

1.5%) per menth. In the event that the EDC is unable to procure timely meter reads ‘
ed on estimatad billing parsmeters until such time &3 accurm2 meter reads can be obtained. [
ment it is determnined that any meers, or method of obtaining or processing meter data has oz
entitled to adjust bills back o the Iatter of, the point in time in which the error(s) first

furm_lhel!l)c.lDim'ibunon'l'uiﬂ

TL1.. Parment and Biling Cycle, Bach invoice for amounts du undex this Agreement shall be due and payabie by
i pay any undisputed portion at that time,

T1.2 Electricity Procurement. This Agreement including Schedule A shall remain in full force and effact
the terny of this Agreement. Title to electricity provided under this Agrecment shall pass from

the intersection of the EDC’s transmission and distri provided however that shall provide all
necessary distribution losses; provided, however, not ba deemed to be in contre) or possession of such

electricity prior to delivery w0 or by the EDC.

T13 ,Energy Profile snd Mintmum/Maximuns Use Limitations. The Parties per megawatt hour
of eper] thalssuwdecheduchupredicabdnpmnspeuﬁedlmdshpsu ing of the
nmgkm : eounts listed in Schedule. That is, the determination of the statad berein relicd, in

offering! was nnt priced to accominoad: somic call option produg ] negawatt hour consumption
meeditthmmMWDmmdulswdednduleAm : :




all take or pay for the quantity equal
nand ¢ listed in Schedule A, in the

mon tha Maximum MW Demand
ill endeavor to mitigats

Information,

MO

ount(s) identified cn Scheduls A.

of ele dtyormaudmofmmpu of
oruuemlof!uccuatemfotmpm

twmhar

tmpmnﬂ‘b)u mplred to his

regardisf the Account(s) as reflected on Schedule A.
mﬂi::mhonnﬂ.llldmy The Eability its affiliatss for any and all claims arising from or relating to
, contract, tort ar strict liahility, shall not exceed the aynount of

t, including any causes of action
&mmwm mmmﬂﬂymmudmmaﬂm Notwithstanding any ather provision of this
greament, in oo svent uufﬁhate.:behlhle far any consequential, exemplary, special, incidental or
puaitive damages, including, w ities or last profits; pravided, howevar, that for purposes of
thix Agfesment and not by wayofhmunox ¢'Codts and expenses related o arranging and providing electrie
power energy for the Account(s) shall be deemed direet damages. nuthementofﬂwpumthaithsﬁmiuﬁmhaem
-on remedies and the maasure of remedias be without regard-to the cause, or cautes related therero, including the

nepligencs of any party, whether sach negligence be sole, jolat, of concusrent, or active or passive. To the extent that any
da.mngquuuedwbepndhaeundumhqmdamd.lhcpmielu:howledpdmm:mdﬁcdtonmpouibhm
determige, otherwise obtaining an adequate samedy is inconvenient, and liquidated damages constitute a reasonsble

.’ Japmijnm of the harm or Joss.

T3 Independent Contractor and CRES Certification. i 'and will perfonm as a0 independsnt contractar
under this Agreement. Bxcept as otherwise provided in neitheir Party has the suthority to executs
documents that purport to bind the other and nothing berein be construed to canstinge s joint venture, fiduciary
relationship, partnesship or other joint undertaking: certified 23 & CRES by the Public Utilities Commission
of Ohio a3 may be requirsd to perform the services in this Agreement and will maintain such certification in
good standing, andwmpmvideandmum.cmmmwimapphuble hwmdreguhﬁon,mybaudsurodmsammy
required-thereby. Ry
wr"
mwmmﬂonand Cnnl!dmtmlty
s with this Section, of this Agreemeat are
B} pnorwﬁtﬁenconsenhmptnqumdhyh
Y. T mthappl:cabbllwmdreguhumudmd:
comt,e:neptumqlﬂmdbth

T3.3 Foree Majeurs, Notwithstanding any ather provision of this Agreement, if either Party is unable to carry out any
ohlng.dmmd:tllftAgmm(othudu an obligation to pay money) dus to Force Majeure, this Agreement shall
remain in effect but such obligation shall be suspended foe the period necessary as & result of the Force Majeure, provided
that: (i) the non-performing Party gives the other Party promopt written notice describing the particulars of the Force
Majeurs, including but not limited to the natare, date, and expected duration of the; (fi) the suspension of performance it
of no greater scope and of no Janger duration than is required by the Force Majeure; and (iii) the non-performing Party
mucmwﬁdlymmﬂceffnmmrmdyiuiuhiﬁwmpwfm

/T34 B:tiuA;rement. This Agreement, including its Gm«dTu-MCmm&mmdmempmdingSchuMe
A, cmbodies the entire agreement and uaderstanding of the Parties, supersedes ] peioe agreements and understandings of
the Purties related to the subject matter hereof, and may not be contradicted by evidence of any prior or contemporsnsous

mmdhmlymb&ism“mwnmmfc )
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oral or ;mmn agreement. Receipt of a facsimile copy ture shall be coasidered an original for all
itten signature upon request. No amendmeut to

purposei under this Agreement angliliIRs prees to plmnde its
thsAgmemuhll bevahdorgwmeffecnmlmexmtedbybmhhmu.

VTS.S Governing Law and Arbitration. 'I'hcvnliduy.pcrfamu,mdconmmon of this Agreement shall begovemed
and interpreted in accordance with the laws of the Statz of Ohio. Any controversy or claim arising from or relating to this
Agreemamdnllbasetﬂedmaceud:ncemlhlheuprusmofihsAgrummbyarhhmanmCincmmﬁ,Ohw.ln
accordence with the rules of the American Arbitntion Asscciation, and judgment upoa ‘ths award rendered by the
arbimtor(sj may be entered in any court baving jurisdiction thereof. No arbitrator shall have the awhority to limit,

exptnd!orolherwmmad;fyﬂn mafﬂns&wmmdmhputykumnblywum any claim thereto,

T3.6 Third Parties. The services mmuwum:owwmmmemmbmﬂdm
Pmiuimelo.l presented by an agent of hcmecnonwnhtheprocu:motpufmmweofm

fully responsible for , conunission or other compensation owing any such agent or
bmkcr.'indslullm:lemmfy defend and b rmiess from any and all claims for compensation of any such

agemﬁﬁmkwmng&ommtdaﬁngtoﬂnhkmt

nTWﬂnr.Mpmnnl. and Severability, Nowdmrinthereqﬁixcﬁﬁ;&this Agreerest shall occar based om a
failure of cither Party to provide notice of any default or other requirement under this Agrecrment and falhme (0 cbject to
mydcfaultshn!lnotoperateorbccotutmednnwaimofmyfumdmwheﬂwﬂhwdiffmthchum

Neither Party shall sssign this Agreement without the prier written mmmtofthca!m?mrprwided however,
ltlon.many $ 4

hereby consents to the aszignment of this A f, cansistent with applicable law

controlitd subsidiary or affiliate oﬁmﬁwﬁd forcher, in the event default and/or withdrawal

{rom ptoviding service pursuant to of this Agreement, Phall assign the underlying wholesale supply

contract ignated CRES if possible. Agreement shall be binding upon the Parties and ail

permided assigns and ossors-in-interest of the Parties. If agy portion of this Agreement, or application thereof
ar éircumstance, shall be beld Jegally invalid, the remaining portion(s) of this Agreament shall not be

10 any
affa:tedam‘l:hlllhcvﬂldmd enforced to the fullest extent permitted byl.lw orqnity

t J'rs,s Términation or Cancellation. Notwithstanding any other provisicn of this:
nomtuswdpaymthtblndzhty(w)daylofthedm:peciﬁedfwmh

kess than five (S) days prior written notice of such default, cancel this Agreem 10

upon taking such action and notice ¢ service for any of the Accoynt lheBDC's:huuappuclblq

Standard Offer Tariff Service. Should this Agrecment be terminsted or cancelled Rigre:

payment, without reduction of any kind, within fourteen (14) days of a final mvuicad;la.p applicable

charges expenses. Notwithstanding any other term of this Agreement)

remedies at law and in equity shall survive the Term of this Agreement.

CXNOWLEDGES AND AOREES THAT NO WARRANTY, DUTY, OR
, OR STATUTCRY, IS GIVEN OR INTENDED TO ARISE AS TO
ITS THIS AGREEMENT EXCEPT AS OTHERWISHE BEXPRESSLY
A AND Y DISCLAIMS ANY WARRANTY - OF

IN, :
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR USE.

T39 DISCLAIMER.

REMEDY'

T4.0 Contingency This Agrecment is contingend on the execution of a similar supply agreement, which'
expects 10 doss on of about the same dme as this Agreement.




