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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Qhio Edison
Company, The Cleveland Electric IIluminating
Company, and The Toledo Edison Company for
Approval of a Market Rate Offer to Conduct a
Competitive Bidding Process for Standard Service
Offer Electric Generation Supply, Accounting
Modifications Associated with Reconciliation
Mechanism, and Tariffs for Generation Service.

Case No. 08-0936-EL-SSO

R o A

REPLY BRIEF OF
THE OHIO HOSPITAL ASSOCIATION

INTRODUCTION

By Entry dated September 15, 2008, the Ohio Hospital Association (“OHA”) was granted
intervention in the above-captioned proceeding. Initial briefs were filed on October 6, 2008 by:
Ohio Energy Group; Ohio Partners for Affordable Energy; the Office of the Ohio Consumers’
Counsel, Citizen Power, Lucas County, The City of Toledo, and The Northwest Ohio
Aggregation Coalition; Constellation NewEnergy, Inc. and Constellation Energy Commodities
Group, Inc.; City of Cleveland; the Staff of the Public Utilities Commission of Ohio (“"PUCO” or
“Commission”); and by FirstEnergy.

OHA is a private, nonprofit trade association with 178 hospitals and 40 healthcare system
members that have more than 700 electricity accounts statewide. Collectively, OHA members.
annually spend well in excess of $150 million for electric services. A significant amount of that

expenditure is for electric service provided by Ohio Edison Company, the Cleveland Electric
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Illuminating Company and the Toledo Edison Company (“FirstEnergy™) to the approximately 62
hospitals in FirstEnergy’s service areas.

OHA submits this Reply Brief on behalf of its members with facilities located in the
FirstEnergy service territories.

ARGUMENT

QHA agrees with those parties arguing that FirstEnergy’s market rate offer (“MRO”)
application is fatally deficient and should be rejected by the Commission at this time.

The Commission Staff (“Staff”) and the Industrial Energy Users-Ohio (“IEU-Ohio™) both
provide compelling arguments that FirstEnergy’s MRO application should be rejected because
the current MISO market monitoring function does not have the demonstrated ability to take
actions to identify and mitigate market power or the electric distribution utility’s market conduct,
as required by Ohio Revised Code Section (“R.C.”) 4928.142(B)(2).

Staff points out that FirstEnergy’s MRO application falls short in meeting the
requirements of R.C. 4928.142(B)(2) because FirstEnergy is sufficiently vague and ambiguous in
delineating what entity is responsible for mitigating market power. Staff Post-Hearing Brief, at
p. 10. The Staff notes that the question of where mitigation authority properly resides is
currently an open question before the Federal Energy Regulatory Commission (“FERC™). Id.
Until this question is finally settled, and FirstEnergy appropriately updates its MRO application,
the application remains fatally flawed.

In this same vein, IEU-Ohio cogently argues that the FERC’s acceptance of MISQ’s
market monitoring and mitigations measures should not be determinative of whether
FirstEnergy’s affiliation with MISO satisfies the requirements of R.C. 4928.124(B)X2). IEU-

Ohio explains why the FERC’s view of market power and the concomitant steps necessary to



mitigate the exercise of market power do not necessarily conform to the requirements of Ohio
law or, for that matter, common sense. Initial Brief of Industrial Energy Users-Ohio at pp. 8-11.

The fact that FirstEnergy has not demonstrated that its MRO will provide adequate
protections from abuses of market power is reason alone for the Commission to reject the
application as filed.

A number of parties have shown that FirstEnergy’s proposed competitive bidding process
(“CBP”) fails for a variety of reasons.

The most glaring flaw is FirstEnergy’s use of the descending clock/reverse auction
format that has been shown repeatedly to produce needlessly excessive rates. The Ohio Energy
Group (“OEG”) persuasively argues that the descending clock format is prone to the exercise of
market power by FirstEnergy’s generation affiliate, FES. Brief of OEG, at pp. 6, 8-9. The OHA
strongly agrees with the OEG that the descending clock format proposed by FirstEnergy should
be replaced with a sealed bid process conducted by an independent third-party portfolio manager.
Id. at pp. 9-10. As noted by OEG, the goal of the CBP should be to produce the least cost
portfolio of wholesale generating resources to supply SSO customers. Id. The Ohio Partners for
Affordable Energy (“OPAE”) note that FirstEnergy failed to evaluate any other options other
than the descending clock format (Post-Hearing Brief of OPAE, at pp. 5-6) in direct
contravention of pending Ohio Administrative Code (“0.A.C.”) Rule 4901:1-35-03(B(2)(a).

The descending clock auction format is not the only flaw in FirstEnergy’s CBP. The
OEG (at pp. 13-14) and IEU-Ohio (at pp. 18-20) make the point that FirstEnergy’s selected CBP
manager, the Brattle Group, did not independently design the proposed solicitation and that it

may not possess the necessary independence.



The OHA also agrees with Nucor Steel (Initial Brief of Nucor Steel Marion, Inc., at pp.
12-18) regarding the glaring omission of time-differentiated and interruptible load. It is clear
that FirstEnergy must demonstrate how 1ts proposed plan is consistent with the Commission’s
rules, specifically at O.A.C. 4901:1-35-03(B)}(2)(d) and (e).

Those rules provide that FirstEnergy’s justification for its CBP plan must include, among
other things:

(d) Detailed description of how the CBP plan ensures an open,
fair, and transparent competitive salicitation that is consistent with
and advances the policy of this state as delineated in divisions (A)
to {N) of section 4928.02 of the Revised Code.

Ohio Revised Code Section 4928.02(D) states that it is the policy of this state to “[e]ncourage
innovation and market access for cost-effective supply and demand-side retail electric service
including, but not limited to, demand-side management, time-differentiated pricing, and
implementation of advanced metering infrastructure[.]” FirstEnergy’s proposed CBP fails to
adequately explain how its omission of any consideration of time-of-day pricing or interruptible
load features comports with the Commission’s rules and state policy. It is quite apparent that the
Commission’s rules were designed to encourage CBPs that accommodate these rate features:

(e¢) Detailed descriptions of the customer loads(s) to be served by
the winning bidder(s), and any known factors that may affect such
customer loads. The descriptions shall included, but not be limited
to, load subdivisions defined for bidding purposes, load and rate
class descriptions, customer load profiles that include historical
hourly load data for each load and rate class for at least the two
most recent years, applicable tariffs, historical shopping data, and
plans for meeting targets pertaining to load reductions, energy
efficiency, renewable energy, advanced energy, and advanced
energy technologies. If customers will be served pursuant to time-
differentiated or dynamic pricing, the descriptions shall include a
summary of available data regarding the price elasticity of the
load. Any fixed load profiles to be served by winning bidder(s)
shall be described.



Yet FirstEnergy’s application gives short shrift to this required information. Hospitals, by virtue
of their required on-site generation facilities are poised to contribute to systetn load reduction
and peak shaving. FirstEnergy’s CBP proposal denies to hospitals any opportunity to take
advantage of these benefits.

OHA concurs with Staff’s argument that FirstEnergy’s MRO application does not
comply with the Commission’s new competitive bidding rules because FirstEnergy failed to
provide detailed customer load information as part of its MRO application. At best FirstEnergy
offered to provide some of the information on its website data room by October 31, 2008, which
would probably be after the Commission has issued its decision. Staff, at p. 6. OHA also agrees
with Staff that FirstEnergy must bring its application into compliance with the new O.A.C. Rule
4901:35 and R.C. 4928.02. Id.

FirstEnergy has proposed a cost-recovery true-up rider (“Rider CRT”) to recover from all
customers: (1) expenses associated with the competitive bidding process not recovered through
tranche fees; (2) uncollectible amounts associated with generation service; (3) delta revenues;
and (4) future costs related to alternative energy resources. OHA supports Staff’s argument that
FirstEnergy failed to support the recovery of items (1) and (2) (Staff, at p. 7) and that the
recovery of the delta revenue should be subject of a separate application at which time the
Commission can determine the appropriate level of recovery. Id., at p. 8.

Since FirstEnergy witnesses Norris and Ridmann acknowledged that Rider CRT is
generation related, OHA agrees with Staff’s recommendation that the remaining costs to be
recovered through Rider CRT should be ﬁvoidable for customers who take their generation

service from a CRES provider. Id. The OEG (at pp. 14-15), Nucor Steel (at p. 27), OPAE (at



pp. 7-10), Constellation New Energy (at pp. 7-8) and Dominion Retail, Inc. (at pp. 4-6), all urge
the Commission to rgject Rider CRT a proposed by FirstEnergy.

SB 221 requires EDUSs to: provide 25% of the total kWh sold from alternative energy
resources; implement energy efficiency programs; and implement reduction in peak demand.
These requirements may be met with the use of customer-sited capabilities. FirstEnergy’s MRO
application fails to provide any mmformation as to how FirstEnergy intends to meet any of the
alternative energy resource, demand-response, and energy efficiency and peak demand
requirements except for the cost recovery mechanism for renewable credits. I[EU-Ohio argues
that without information regarding how FirstEnergy will comply with these requirements under
the MRO, the Commission will not have enough information to make an informed comparison of
the ESP to the MRO. IEU-Ohio Brief at pp. 22-23.

Along with TEU-Ohio, OHA urges the Commission to address in this proceeding how
these requirements will be satistied in general and with specific regard to customer-sited
éapabﬂitics. Id. at p. 23. Furthermore, OHA also agrees with TEU-Ohio that FirstEnergy should
be directed to refile its application to include the necessary detail as to how FirstEnergy will
meet its renewable portfolio requirements. Id.

CONCLUSION

OHA respectfully requests that the Commission reject the application of FirstEnergy for
the forgoing reasons.
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