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OHIO CONSUMER AND ENVIRONMENTAL ADVOCATES

INTRODUCTION

The Ohio Consumer and Environmental Advocatesllectively, “OCEA”)
jointly submit these reply comments regarding rgesposed in the Entry issued in this
proceeding on August 20, 2008. OCEA requeststhigaPublic Utilities Commission of
Ohio (“PUCO” or “Commission”) adopt the revisiorssthe proposed rules as set forth
by OCEA. Utilities exist to serve the public ame fpublic interest. In return for that
service, they are entitled to reasonable compemsatn order to assure that a proper

balance is maintained — the public as the prowafi@ompensation to the utilities and the

1 OCEA includes the Office of the Ohio Consumersu@sel, City of Toledo, Ohio Partners for
Affordable Energy, Ohio Interfaith Power and LigAppalachian People’s Action Coalition, Citizen
Power, Northwest Ohio Aggregation Coalition, Edgairideighborhood Coalition of Dayton, Sierra Club
Ohio Chapter (signing on for comments to Ohio Aade Chapters 4901:1-39, 4901:1-40, 4901:1-41,
and 4901:5), Environment Ohio (signing on for comtego Ohio Adm. Code Chapters 4901:1-39,
4901:1-40 and 4901:1-41); Midwest Energy Efficieddijance (signing on for comments to Ohio Adm.
Code Chapters 4901:1-39); Natural Resources Defeosacil; Sun Edison, NOPEC, AARP-Ohio
(signing on for comments to Ohio Adm. Code Chap#&®1:1-39, and 4901:5), Citizens for Fair Utility
Rates, Neighborhood Environmental Coalition, Clamadl Housing Network, Empowerment Center for
Greater Cleveland, Counsel for Citizens Coalitidnited Clevelanders Against Poverty, Communities
United for Action and Ohio Farmers Union.



Commission as the entity that determines the amibanis appropriate for customers to
pay are entitled to full and complete data. Udtithave the burden of proving that their
requests are justified and this requires sufficiefdrmation to justify its claims. These
rules are instrumental in setting forth the minimeuirements to satisfy these
objectives.

The statutory requirements for rulemaking have isggloan extremely
compressed process upon rulemaking and the subgdding of plans. OCEA believes
that the PUCO should develop an explicit reviewcpss in advance of the obligatory
five-year review of these rules as part of thelfraéemaking, so parties can anticipate
and perhaps fine tune the outcome of this proeceasmore thoughtful proceeding that
gives better access to the dialogue for entities ndve more complex review processes
or who lack the capability to examine multiple htedipage drafts in a matter of hours.
We recommend an annual review process for thetmexyears followed by a biennial
review process thereafter.

As the Commission deliberates on these rules, O@Efbers urge the
Commission to keep in the forefront the public ragt and the utilities’ duty to serve that
interest in a just and reasonable manner. Inriplest form, the message is: Remember
the public interest.

Il. ENERGY EFFICIENCY AND DEMAND REDUCTION BENCHM ARKS —
CHAPTER 4901:1-39

General Comment on Demand Response Benchmarks
Chapter 4901:1-39 01-06 established the ruleddarand response benchmark
filing requirements, report requirements, cost vecy mechanisms, and integration by

mercantile customers. Columbus Southern Power @agngnd Ohio Power Company



(hereinafter “AEP”) propose several changes thatldvpermit it to take the load of a
customer and bid that load into PIM InterconnectidiC, (“PIM”) Demand Response
Programs and prevent the direct participationfetail customers into the PJM
programs. For example, AEP comments that it shoatde required to conduct
measurement and verificatioiself (e.g., could rely upon PJM measurement and
verification):

Subdivision (A)(3) seems to suggest that a utiibuld always be

involved in measurement and verification of custosited energy

savings. Although it may be wise to provide fortthassibility, it

should not be generally presumed. Instead, theukgeshould

provide flexibility?
Another example is AEP’s proposed rule change te B801:1-39-01 where AEP
proposes that demand response be defined as meaning

PROVIDING ELECTRICITY CUSTOMERS IN BOTH RETAIL

AND WHOLESALE ELECTRICITY MARKETS WITH A

CHOICE WHEREBY THEY CAN RESPOND TO DYNAMIC

OR TIME-BASED PRICES.?
AEP’s proposed changes to the definition of Endtfficiency does not acknowledge
that AEP’s retail customers may shortly be ableitbEnergy Efficiency into PJM’s
capacity market. This filing is expected to be mag PIJM at the Federal Energy
Regulatory Commission (“FERC”) for approval.

These, and other examples in AEP’s comments, aaismportant issue that the

Commission must decide: whether it will permit A&Pother utilities to block retail (and

mercantile) customers’ participation in wholesadenénd response programs or whether

Ohio will join the ranks of other state Commissi@msl let the customer choose what

2 AEP comments at 8.

3 AEP comments at 2-3.



program it participates in. This Commission musb aecide whether AEP can take load
reduction credit for demand response of custonmeisparticipate in wholesale

programs. For customers that are not permittguhtbcipate in wholesale demand
response programs and are only permitted to paatieiin AEP demand response
programs, will AEP include those loads in its benebk reports and request cost
recovery for those loads? How will the financiahlefit AEP receives for bidding this
load into wholesale energy and capacity demandrespprograms be treated by this
Commission?

OCEA does not support AEP’s efforts to block detastomer’s participation in
wholesale demand response programs. The Commisisoarid not create any barriers to
entry for retail customers’ participation in demaedponse whether it is in retail or
wholesale demand response programs. This carberdgcomplished after being fully
knowledgeable about the operation of wholesalenarag when making retail program
decision$ and by dovetailing the regulation of retail andolesale programs.

OCEA requests that the Commission allow retait@uers to participate in the
demand response program that is most benefictaketm — wholesale or retail.
Information about the PJIM Demand Response Progsduat they are, how they operate,
and who they are open to, is attached to theseyRaphments as Exhibit A, Affidavit of

Dr. Paul M. Sotkiewicz of PJM.

* For example, Rule 4901:1-39-06 (7) requires “A copthe formal declaration or agreement that
commits the mercantile customer's programs fogiatéon.” Under current FERC case law , even when
wholesale demand response programs are opendasatimers — retail or wholesale — they will become
unavailable to retail customers when “that paratign in such programs ***violate[s] state lawsbate
jurisdictional contracts’ (Emphasis added), FERC Docket No. EL05-93, AEP AangiMay 19. 2005).



4901:1-39-01 Definitions

Comments about Section 4901:1-39-01(B)

Nucor Steel Marion, Inc.’s (“Nucor Steel”) propogesnclude recycled
materials in the definition of energy efficientyThis is a fundamental error and is
opposed by OCEA. The purpose of SB 221 and théeimgnting rules is to provide for
utility DSM programs or customer-sited efficienoygrovements that reduce the long-
run cost of service. Unless a facility can utilizeycling as a method to reduce the
energy intensity of its processes in a mannerdhatbe evaluated under appropriate

protocols, it fails to achieve the purposes ofdtatute.

4901:1-39-04 Benchmark Report Requirements

Dayton Power & Light Company (“DP&L”) expressesicern about a
compounding of savings requirements if a rollingrage is used to calculate the
baselin€ The Company provides an example that indicatst year 2025, the
effective savings requirement is closer to 39 parcather than the 22.2 percent required
by law.” Finally, DP&L argues that “[O]ver time, targetased on rolling averages would
become impossible to achieV&The problem with DP&L'’s table containing their
numerical example is that for simplicity they assumo load growth. In reality, there

will be load growth. Load growth in the electncgector in Ohio has recently been

5 Nucor Steel comments at 3.
6 DP&L comments at 3.
"1d.

81d.



estimated at an average of three-quarters of @pefor the 2008-2025 time periddif
this load growth were to be introduced to the DRé&hle, the compound effect they
alarmingly reference would be drastically reduc&tierefore, OCEA recommends that
the energy efficiency baseline be defined as apthree-year average. Rather than
freezing a three-year average based on 2006-2@@8ieity consumption and having the
benchmark bear no relationship with annual realdvgrowth. A rolling three year
average will be responsive to actual changes iracienfrom now through 2025. In like
manner, DP&L’s recommendation that in the altenggtthe effects of the prior year
energy efficiency savings be eliminated from thiempyear forecasts should be reject&d.

Comments about 4901:1-39-04(A)

DP&L and a number of other utilities recommend thabsection (A)(3) be
modified to remove a description of “all actionaken to comply with the benchmalrk.
OCEA disagrees with the proposed rewording of Setime (A)(3). A continuing
problem with utility DSM program design is the ta® to consider potentially cost
effective measures or programs. A further concethe improper screening of measures
or programs. If the measures and programs corglderd rejected are not reported, then
there is no transparency in the evaluation procEsgrusting the development of the
plan to a collaborative as recommended by OCEAsimitial comments would
eliminate the concerns of all parties regardingdéeelopment of an appropriate set of

programs and measures.

°“Ohio Long Term Forecast of Energy Requiremen8822027,” A report by the Staff of the Public
Utilities Commission of Ohio, August 15, 2008, page

¥ Dp&L comments at 5.

1 DP&L comments at 6, AEP comments at 3-6.



Comments about 4901:1-39-04(B)(3)

OCEA is in agreement with DP&L’s proposed modifion to proposed rule
4901:1-39-04(B)(3) which states that any adjustsemde to the baseline by an electric
utility should be consistent with “statutory regaritents and the public interest¥.” This
recommendation is similar to the comments made G#Min its original comments.

Comments about 49011-39-04(B)(6)

AEP proposes eliminating the inclusion of a tenry®ajection and five-year
action plan in the benchmark report because itliddnsome and of little valu&. OCEA
disagrees with AEP in that the benchmarking repgntequirements integrate with the
long term forecasts and integrated resource plgmnements in Chapters 4901:5-1,
4901:5-3, and 4901:5-5 and ensures that Ohio’dradedilities are taking the energy
efficiency portfolio standard as serious as thapilag for a major generation source. It
is not possible to accurately reflect that growtldémand and need for new generation if
reductions in demand are not concurrently accouiuied

Comments about 49011-39-04(B)(7)

A number of Ohio’s electric utilities argue thaethhrase “and market valuation”
be deleted from this sectidf. This is not necessary given the clarifying maigifions to
this section on technical potential and marketsssent studies proposed by OCEA in

its first set of comments.

2pp&L comments at 6.
13 AEP comments at 5.

14 DP&L comments at 7-8, Ohio Edison Company, Thev€lend Electric llluminating Company, and The
Toledo Edison Company (“FEQomments at 7.



Comments about4901:1-39-04(B)(8)

DP&L'’s proposed banking of “peak demand reductiomoant” language should
be rejected or modified because of the nature ak pemand reductions. You can bank
energy efficiency reductions (and demand reductibascome from an energy
efficiency measure) but it is however nonsensicddank non-energy efficiency derived
demand reductions. The reason for this is that deanand reductions that are intended
to meet the three-year average benchmark are gpicd point in time (a utility’s
annual peak hour or hours). Take for exampleiligyuhat implements an interruptible
program that exceeds the peak megawatt benchmgdaimone by ten percent. Suppose
the next year the utility misses the peak megabeithmark by ten percent. Allowing
the utility to use the ten percent credit bankethaearlier year will not assist the utility
in meeting its peak demand because those peakgsawitl not materialize for the utility
on their peak hour.

Comments about 4901:1-39-04(C)

A number of electric utilities want section (C)@8leted in its entirety> OCEA
opposes the elimination of this section. Utilitsk®uld not get credit for energy savings
for customer-installed measures, appliances ompegemt that are mandated by law. The
intent of the legislation is for the energy effiooy requirements to be additive to
anything else in the law that mandates levels fafiehcy. This is a basic principle of
DSM; programs cannot take credit for actions theydt cause. The corollary is that no
cost-recovery be allowed for the implementatiosuwth measures. Instead, OCEA
recommends that the savings for any measures inepla by the utilities (or mercantile

customers) that exceed energy codes and standasibted for their reasonable

15 DPL comments at 9, Duke Energy comments at 4-5dfiments at 8.



lifetimes but that in no instance shall credit Ipeeg to a measure that when implemented
does not exceed the legal mandate. OCEA furthggesis that the PUCO have
discretion on crediting savings to measures the¢ex the legal code but are already
“business as usual” in a utility’s service terntor~or example, if 90 percent of new
homes are being built to exceed code savings lpeldent without any utility incentive,
then it is logical that no utility incentive is ras to attain those savings. As stated in
OCEA'’s initial comments to the first set of rulggramount to the energy efficiency
crediting process is the important principle thetuctions in energy use must be
established above and beyond the efficiency obdaimeler a business-as-usual
scenarid® As noted in OCEA's initial comments:

For energy efficiency projects that meet the forpramciple, credit

should only be given for energy savings achieved ¢éiceed

applicable building energy codes, state and fedgpliance

standards, existing industry standards, or plagertanufacturing

facility in the upper energy savings tier of anapdndently
produced industry specific benchmarking study.

4901:1-39-05 Recovery Mechanism

Comments about 4901:1-39-05 (A)
A number of Ohio utilities seek to remove the drafe requirement that “approval of an
electric utility’s long-term forecast and benchmesgorts,” are a prerequisite of cost
recovery.'® OCEA does not agree with the elimination of thisdition. As highlighted
in OCEA'’s initial comments, it follows logically &t the Electric Security Plan (“ESP”)

is the ratemaking tool for electric generation #mat the Long Term Forecast review is

'8 1n DSM parlance, only net to gross savings thiusador free riders, free drivers and other fastor
should be credited.

Y OCEA comments, at 12 and 13.

18 DP&L comments at 10-11, AEP comments at 7-8, Riroents at 9.



the proper planning venue for integrated resoutaenpmng. OCEA recommends that a
comprehensive integrated resource plan be filedllo®hio electric utilities every year,
or at a minimum a major filing every other yéarMoreover, utility cost recovery for
new generation sources or for long term power @seltontracts identified by electric
utilities in their ESP plans should not be appropedding a demonstration that such
resources are least cost and reasonable risk oesoas determined in the formal long
term forecast and integrated resource planninggsoand result in compliance with
benchmark provisions of SB 221. Without the cosbyvery provision, the long term
forecast and integrated resource planning procesdovihave no “teeth” and become
more of an academic exercise. Given the expedaéare of the various utility
Electricity Security Plans, approval of those plahsuld not commit Ohio ratepayers to
long term resource acquisitions without the beradfreview of a utility’s long term
forecast and integrated resource plan requirencemigined in Chapters 4901:5-1,
4901:5-3, and 4901:5-5.

Comments about 4901:1-39-05 (A)(1)

Ohio utilities recommend that the conditional stagat in section (A)(1)
concerning transmission and distribution investrsamd the phrase “limited to the
portion of those investments that are attributédlenergy efficiency purposes as
opposed to reliability or market purposes” andstith investments are found to reduce
line losses” be eliminate®® OCEA disagrees with this proposed revision. dadt for

simplicity and practicality, OCEA recommends thhttransmission and distribution

' Duke Energy suggests that utilities should filawal updates to the previous filings to properickr
applicable benchmarks, Duke Energy comments at 2.

2 ppgL comments at 12, FE comments at 4, 9-10.

10



investments be recovered in a traditional distidyutate case or as permitted in Ohio
Revised Code Section (“R.C.”) 4928.143(B)(2)(h) endn infrastructure modernization
plan, but that recovery of those investments npeapin any energy efficiency rider or
energy efficiency cost category.

Comments about 4901:1-39-05 (A)(2)

DP&L recommended changes to this section concemiagantile customers’
energy efficiency and demand reductfdnThese comments are consistent with OCEA’s
position on this matter.

4901:1-39-06 Commitment for Integration by Mercantie Customers

Comments about 4901:1-39-06(B) and (C)

OCEA generally agrees with AEP that any agreemaittsmercantile customers
“will be forward-looking in nature and relate tadwe energy reductions and demand
reductions associated with customer-sited capiasilitnd resource$? In fact,
“existing” savings should apply only to measureplemented between the date the bill
was enacted and 2009, or in the alternative, measomplemented during the three years
of the baseline period. However, in order to naimtonsistency in the measurement of
savings between utility implemented programs anctamgile-initiated projects, the last

sentence in (C) should be retained and not eliraéthas recommended by AEP.

21 Dp&L comments at 12-13.
22 AEP comments at 8-9.

2 AEP comments at 9.

11



Removal of this languadéwould seriously impair the integrity of the mertinenergy

savings, instituting a regime where ‘apples to apptomparisons are impossible.

ADDITIONAL COMMENTS:

Proposed New Section -- 4901:1-39-07

FE recommends the addition of “energy efficienagdis” analogous to the
RECs in the alternative energy ruf@s.This proposal has merit, but is not well defined
and could lead to numerous problems. It might éaeread to allow the utility to count
savings from another state. OCEA recommends hiegtWhite Tag” proposal be
considered as part of a new rule-making that wetad from scratch with workshops
tasked to explore the implicatiofis.

Non-Profit Independent Program Administrator

Kroger Co. makes a strong case in its commenta fam-profit third party
program administrator informed by a collaborativegess like the Oregon Energy
Trust?” OCEA agrees that the Commission should considemtodel in either this
proceeding or a generic proceeding given the xabtiittle experience Ohio electric

distribution utilities have with DSM.

% The language in question is “The application sth@lo identify and explain all deviations from any
guidelines which may be published by the staffdiaygram measurement and verification of complidnce.

% FE comments at 10.

%t is OCEA's understanding that the National Reable Energy Laboratory (“NREL") is currently
working on a report on “white tags” that shouldigsued by the end of 2008.

2" Kroger Co. comments at 2-4.

12



FE’s General Comments on the Qualification of Utiliy Affiliates for Energy
Efficiency Improvements.

FE seeks inclusion of energy efficiency improversdattransmission
infrastructure owned and operated by a utilityliafie toward a utility’s energy-
efficiency goal$® This may not be a bad idemr se, but raises a number of serious
concerns. For one, the example used by FE, theridem Transmission Systems,
Incorporated (“ATSI”) is a sister corporation oktRE operating companies, not a
subsidiary. To the extent ATSI facilities serve mtran Ohio load, it could be hard to
determine how much of any demonstrated savingsTdl Aacilities benefits Ohio
ratepayers. Further, there can be difficult qoestiabout allocation of costs for the
recovery provisions of the Rule. Strong languagel/or an independent collaborative
with adequate authority to review plans and progrésmeeded to protect Ohio
ratepayers from self-dealing and ephemeral endfgyeacy.

ENERNOC’s Request that PIJM Administered Programs Qalify for Utility
Benchmarks.

EnerNOC, Inc. (“EnerNOC”) recommends that thirdtpgeak demand
reductions and energy efficiency savings that tédsmin PJM administered program
count towards utility benchmark$. There is nothing wrong with what third party
curtailment providers do under the PIJM programsthmy are compensated by PJM
under their current business model. Because g®8rgs are accounted for and paid for

by another entity, it owns the efficiency, not ani@®@based distribution utility. Again,

2 EE comments at 3-4.

2 EnerNOC comments at 1-2.

13



such proposals could be considered by an indepéndbéaborative possessing adequate
authority.

COSE'’s Proposed New Section on Utility Review of MeEnergy Efficient
Technologies and Programs.

Proposed new section, 4901:39-04(B)(5)(d) reqgititilities to analyze all new
energy efficient technologies and programs and tadop explain why they are not
adopting it, is a good idea and is supported by ®CE

. ALTERNATIVE ENERGY PORTFOLIO STANDARD — CHAP TER
4901:1-40

4901:1-40-01 Definitions

Comments about 4901:1-40-01(E) - Biomass Energy

OCEA stresses its support for the comments ofugefechnologies Industrial
LLC (“Vertus”), which proposes excluding forest aagricultural crops from the
definition of “biomass energy” in proposed Rule 49040-01(E). As Vertus points out,
“If the definition of ‘biomass energy’ does not éxde agricultural or tree crops, the
Alternative Energy Portfolio Standard (“AEPS”) wilave the unintended consequence
of contributing to higher food prices and encounggree cutting for the sole purpose of
energy production®

Borrowing from the definition of “biomass energgét forth in R.C.
4728.01(A)(35), proposed Rule 4901:1-40-01(E) aefithe term similarly, but adds
“forestry waste and residues,” “vegetation wassmd “right of way trimmings” among

other wastes and by-products. OCEA does not otpdtie inclusion of these additional

30 COSE comments at 3.

31vertus comments at 2.
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potential fuel sources. However, in order to av@ehting a perverse incentive to clear
cut forests or protected lands and to encouragestaisable land-use practices, OCEA
emphasizes that this rule should not create a rharkentive to clear natural areas.
Therefore, the definition of “biomass energy” stibe#clude forest and agricultural
crops. Taking the recommendation of Vertus a &tgper, OCEA also proposes
excluding forest and agricultural crop residuebyproducts derived from federal lands
or from land that were not cleared prior to enacthog SB 221. To this end, OCEA
recommends the definition of “biomass energy” sethfin its initial comments.

Comments about 4901:1-40-1(F) - Clean Coal Techrogy

Ohio Revised Code Section 4928.01(A)(34)(c) defif@@ean coal technology”
as including any technology with the:

*** design capability to control or prevent the ession of carbon

dioxide,which design capability the commission shall adogiy
rule***, (Emphasis added).

Thus, the General Assembly has required the Conomi$s establish specific design
capability standards to govern whether a given tinology application should be
designated “clean coal.” As noted in its originaimments, however, OCEA finds the
proposed definition to be inadequate becausel taiinclude any design capability
standards whatsoever.

OCEA supports the comments of Global Energy, Wiach explains that a “clean
coal” facility with the “design capability to remeVpollutants does not by itself require
the facility to actually capture or sequester carbdmxide or other such pollutants in
order to meet the standard. The Staff’'s propoaeduage ignores the Commission’s

legislative mandate to define this term with pautieity. Without modification, the
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proposed definition will undoubtedly result in cemtional coal facilities being
inappropriately labeled “clean coal” with only mmal additional “design capability.”
As such, OCEA stands by the definition of “cleaaltsubmitted in its original
comments.

Comments about 4901:1-40-01(G) — Co-firing

“Co-firing” is defined in proposed Rule 4901:1-40¢G) as “simultaneously
using multiple fuels in the generation of electyici Rather than be broadened as Duke
Energy advocates, this definition must be claritedpecify exactly what portion of the
output from a co-firing facility qualifies towarti¢ alternative energy targets.

As suggested in other provisions of the propostbysuch as proposed Rule
4901:1-40-04(A)(6), the definition of “co-firing”"atessarily limits qualifying output to
the proportion of fuel input attributable to an adeed or renewable energy resource. In
essence, the fuel source ought to dictate whatoptiop of electricity output from the co-
firing facility qualifies as advanced or renewabfteergy. The proposed rules should be
clarified to state:

(G) “Co-firing” means simultaneously using multiglesls in
the generation of electricity. THE PROPORTION OF
FUEL INPUT ATTRIBUTABLE TO ADVANCED OR
RENEWABLE ENERGY RESOURCES SHALL
DICTATE THE PROPORTION OF ELECTRICITY
OUTPUT FROM THE FACILITY THAT CAN BE
CONSIDERED ADVANCED OR RENEWABLE
ENERGY.

This language parallels the Commission’s proposedification on the use of biomass

energy as a qualifying renewable energy resourpedposed Rule 4901:1-40-04(A)(6).
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Comments about 4901:1-40-1(K) — Demand-side Managemt

OCEA agrees with and supports Nucor Steel techmealification to the
definition of “demand-side management” set fortipioposed Rule 4901:1-40-01(K).
The reference to a purported definition of demadd-smanagement in proposed Rule
4901:1-39-01 appears to be incorrect becauseuletioes not include such a definition.
The only definition of “demand-side management’dun any existing or proposed rule
is found in proposed Rule 4901:5-5-01(F). OCEAufs Nucor Steel’'s comments that
proposed Rule 4901:1-40-01(K) should use the dedinfound in Rule 4905:5-5-01. As
such, OCEA proposes the following modification:
PROPOSED RULE CHANGE

(K) “Demand-side management” has the meaning s#t fio

rule 4961:139-01 4901:5-5-01(Fpf the Administrative
Code.

Comments about 4901:1-40-1(M) — Double-counting

FE advocated removing the definition of “double+cting” from the proposed
rules. AEP, DP&L, or Duke Energy agree that ardeédin is appropriaté® In fact, AEP
recognizes that the “concept of prohibiting doutenting for RECs may be reasonable
in order to ensure that a particular certificateriy used once®®* DP&L recognizes that
a “prohibition against double-counting is approfaito make sure that the same resource
is not counted toward compliance by two differemitees.”®* OCEA concurs and urges

the Commission to adopt rules preventing inappeaterigaming” of the AEPS.

32 Although each of these parties proposes modifinatio this definition, none propose deleting the
definition in its entirety.

% AEP comments at 9. As explained in greater dblilw, OCEA opposes AEP’s comments challenging
the applicability of double-counting to both eneggficiency and renewable energy.

34 DP&L comments atl7.
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I. Double-counting, Energy Efficiency
Proposed Rule 4901:1-40-01(M) defines “Double-¢mgi as:

Utilizing renewable energy, renewable energy cseditenergy

efficiency savingso (1) satisfy multiple regulatory requirements,

(2) support multiple voluntary product offering8) 6ubstantiate

multiple marketing claims, or (4) some combinatidrihese.

(Emphasis added.)
The reason the phrase “energy efficiency savinggidluded in the definition of double-
counting is that SB 221 allows “energy efficien¢g’contribute toward compliance with
both the energy efficiency and advanced energytbeadks. However, proposed Rule
4901:1-40-04(B)(7) limits qualifying advanced engergsources to “energy efficiency,
above and beyondhat used to comply with” the energy efficiencynblemarks.
(Emphasis added.) In essence, the combined eff@coposed Rules 4901:1-40-01(M)
and 4901:1-40-04(B)(7) prohibits a utility from ¢uing the same energy efficiency
program toward compliance with both the energycedficy and the advanced energy
benchmarks.

All of the utilities commenting on this proposedea opposed the “above and
beyond” limitation. The energy efficiency benchiksarequire utilities to implement
energy efficiency programs that achieve graduatieficy-based energy reductions that
total 22% or more by 2025. During that same tiraeqal, the advanced energy
benchmarks require at least 12.5% of a utilitytstdt, annual average, and normalized
kilowatt-hour sales” to be derived from advancedrgg resources. Double-counting

would let a utility satisfy its entiradvanced energy benchmark (12.5%) solely through

the use of energy efficiency measures.
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If the Commission adopts the utilities’ recommetr@taand permits double-
counting of energy efficiency savings, it is absely critical that proposed Rule 4901:1-
40-07 (setting forth the cost cap calculation)lgsiied. For purposes of calculating the
advanced energy cost cap, the Commission mustfgpleat this calculation will not
merely include the up-front cost of implementing mergy efficiency program. Instead,
the calculation also shall take into account “rest8ts relating to energy savings. In this
way, energy efficiency will actually bring down thest of “advanced energy” for
purposes of the cost cap.

For example, assume that a utility implementsva eeergy efficiency program
that has an up-front cost of $1 million. Agains@ame that this $1 million investment
will “pay itself off” in just three years based tre utility’s corresponding energy
savings. In year four, this energy efficiency peog will loweroverall costs and the cost
cap calculation should recognize that.

il Double-counting, Voluntary Offerings
As noted above, proposed Rule 4901:1-40-01(Mnesf'Double-counting” as:
Utilizing renewable energy, renewable energy ceedit energy
efficiency savings to (1) satisfy multiple regulatoequirements,
(2) support multiple voluntary product offerings, (3)
substantiate multiple marketing claims, or (4) saombination of
these.

DP&L claims that the reference to voluntary pradefterings is misplaced if

“intended to preclude the use of RECs to meet 1@ 8 requirement and to offer green

power to customers directly through a green enegff.”*> DP&L then argues that if a

“utility could meet the [AEPS] targets solely thgfuthe voluntary participation of

35 DP&L comments at 18.
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customers willing to pay for RECs under a greeifftarogram, that should be an
outcome that would be applauded, not barf&dThis argument is unpersuasive.

OCEA has no objection to voluntary programs whentidities allow consumers
to purchase RECs. But allowing the utilities tedit these RECs to the mandatory
requirements of the AEPS has the potential to lf@iuand deceptive because no
reasonable consumer would voluntarily pay increaagzbs merely to cover the costs of a
utility’s compliance with the mandatory renewabhergy standard. Rather, consumers
participate in voluntary REC programs with the oeable understanding that their
contribution will result in additionalenewable energy, above and beyond that required
by law which the utilities will build anyway. Undée DP&L proposal, even
aggregated, these voluntary consumer payments watlcesult in a single additional
solar panel, wind turbine, or “green electron.”isTis not a result to be “applauded.”

OCEA notes that DP&L’s proposal would violate anier of best practice
guidelines, including the National Association dtgkneys General’s environmental
marketing guidelines. Published in 1999, thesdguies expressly recognize that “if the
same electricity or its attributes are sold moentbnce to consumers, the claim is
deceptive.®” In other states, attorneys general have evemrdieted that advertising the
sale of RECs to a customer implicitly promises wegige energy investment. Thus, if

the utility then uses customers’ resources merehéet its statutory obligation, this

3% 4.

37 http://www.eere.energy.gov/greenpower/markets/pdfsg_0100.pdi. 4.
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misrepresentation could violate consumer proteddars>® In fact, by a customer
participating in a green pricing program that regsithe payment of an additional fee
above the tariff rate, the customer is thereby Ipasog the REC which has an intrinsic
value. Itis an unlawful taking of property foethtility to claim that REC. The
Commission should not sanction this practice astead should support the position
outlined in the proposed rule.
iii. Double-counting, Federal/State Requirements

Both AEP and DP&L suggest that the definition obtidble-counting” should be
clarified to “ensure that it does not apply to pbiatha utility or electric services company
from counting an advanced energy resource towanagpkance with multiple
requirements that may be imposed by different guvent entities3 While it may or
may not be appropriate to count state alternatmneggy portfolio standard requirements
toward any hypothetical federal requirements, tleision will be made at the federal
level.

Of course, OCEA adamantly opposes the use of ‘idectunting” by the same
utility in more than one state. For example, atytshould not be allowed to use the
same REC for compliance purposes under the respestandards of both Pennsylvania

and Ohio.

38 Eurther support is derived from a 2005 report efltational Renewable Energy Laboratory entitled
“Emerging Markets for Renewable Energy Certificat@pportunities and Challenges.” This report noted
that, “[flor consumer protection, tracking systemake it easier to prevent double sales of RECdpable
use (using the same REC to satisfy a mandatexfongle, and selling the same REC to consumers in a
voluntary market).”http://apps3.eere.energy.gov/greenpower/resourdtissdy 388.pdfp. 41.

¥ DP&L comments at 17.
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4901:1-40-02 Purpose and Scope

Comments about 4901:1-40-02(B)

OCEA emphasizes its continuing opposition to psmabRule 4901:1-40-02(B),
which appears to give the Commission blanket authtor waive any requirement of the
AEPS for unspecified “good cause.” This overlydadanguage clearly oversteps the
specific and comprehensive method for excused dangs that the General Assembly
specifically sets forth in R.C. 4928.64, and may&ase the cost of implementing the
AEPS by decreasing the predictability of the stadd&upport for this position is also

found in the comments of the Greenfield Steam &feie Co*°

4901:1-40-03 Requirements

4901:1-40-03(C)

OCEA supports proposed Rule 4901:1-40-03(C) whecjuires utilities to submit
annual alternative energy compliance plans based“Gfteen-year planning horizon,”
the same duration as the AEPS. While this 15-fgedron is for planning purposes only
and will not be binding on the utility companigswill allow the Commission to forecast
how those utilities are preparing to satisfy theP&Eand help the advanced and

renewable energy industries develop long-termesgras.

4901:1-40-04 Qualified Resources

Comments about 4901:1-40-04(A)
Proposed Rule 4901:1-40-04(A) sets out the liseoinologies that qualify as
“renewable energy,” and thus are eligible for teawable tier of the alternative energy

portfolio standard. Among these resources ard deks” in proposed Rule 4901:1-40-

40 Greenfield Steam & Electric comments at 1.
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04(A)(7), and a “[s]torage facility” that compli@sth the two requirements set forth in
proposed Rule 4901:1-40-04(A)(8).
I. Fuel Cells

Proposed Rule 4901:1-40-04(A)(7) identifies asreewable resource the energy
from a “fuel cell for which the feedstock is a rerable resource.” This distinction
among types of fuel cells appears necessary be&1221 classifies “fuel cells” as both
advanced and renewable energy. The source ofyensegl for the fuel cell is therefore
critical in determining in which category a projéetiongs. While OCEA strongly
supports the development of fuel cell technologitedges not support the comments of
both Rolls-Royce Fuel Cell Systems and the Ohid Eed Coalition which recommend
eliminating the distinction$: Such an interpretation apparently would resutirie fuel
cell producing energy credits under either or ibthadvanced and renewable standards.
OCEA does not believe SB 221 intended for such bioaredit,” and support resolving
this ambiguity in accord with the proposed ruleorbbver, the defining point of whether
a fuel cell is a renewable or advanced energy soshould depend, as Staff sets forth in
its rule, on the source of the feedstock.

il. Storage Facilities

FE’s assertions that the requirements imposedarage facilities under proposed
Rule 4901:1-40-04(A)(8) are inconsistent with te&erence to “storage technology” set
forth in R.C. 4928.64(A)(1)(c}¥ OCEA strongly disagrees and believe FE’s proposa

inappropriately undermines the AEPS.

*1 Ohio Fuel Cell Coalition comments at 1-2; RollsyRe Fuel Cell Systems comments at 1-2.

42 FE Comments at 15.
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Ohio Revised Code Section 4928.01(A)(35) idergiis a renewable energy
resource any “storage facility that will promote thetter utilization of a renewable
energy resource that primarily generates off ped&kohsistent with this statutory
reference, proposed Rule 4901:1-40-04(A)(8) idexdi€ertain storage facilities as
gualifying renewable energy resources. Underghoposed rule, a storage facility
gualifies as a renewable energy resourtledffollowing requirements are satisfied:

(@) The electricity used to pump the resource intmeage
reservoir must qualify as a renewable energy resour

(b)  The amount of energy that may qualify from a sterag

facility is the amount of electricity dispatchedn the

storage facility and shall exclude the amount @&frgg

required to initially pump the resource into therage

reservoir.
Such requirements are entirely consistent withsth&utory requirement that a “storage
facility” only qualify if it is used to “promote thbetter utilization of a renewable energy
resource that primarily generates off peak.”

FE’s proposal, however, seeks to modify the predasle to break any
functional connection between the storage facditg the renewable energy resource it
supports?® In fact, FE proposes that a storage technoémgwhere on the grid, and
which stores energy from any source whatsoeveegyahle or otherwise), should be
eligible for the sole reason that its existencddadacilitate the integration of intermittent

resources onto the grfd. This contention is simply inconsistent with teaewable

energy prong of SB 221.

“3 FE comments at 15-18.

“d.
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If the Commission adopts FE’s argument, the emwtirgput of a fossil-fuel
generation facility would qualify as renewable @yeresource if it simply mediated
electricity through a “storage facility” before hgiput into the grid. For example,
assume that a coal generation facility pumps tloesxwater used in its operations to a
storage facility on a hill. Whenever the coal gatien facility needs to balance its load
(i.e. peak periods of electricity usage), it allaiws stored water to fall down the hill and
generate electricity. Under FE’s proposal, theafdtis “storage facility” would satisfy

the renewable energy benchmark despite using resvavie energy resource in the

process As such, OCEA strongly opposes FE’s recommeoddtecause it is
irreconcilable with SB 221’s intent to promote tiee of renewable energy.

Comments about 4901:1-40-04(A)

AMP-Ohio and the City of Hamilton recommend allagyall existing renewable
energy facilities in the state of Ohio to be credito the renewable energy requirements
of SB 221* However, this argument contravenes R.C. 4928 pi#d proposed Rule
4901:1-40-04(A)], which specifically defines altative energy (of which renewable
energy is a subset) as facilities placed in serafiter January 1, 1998.

The General Assembly included January 1, 1998gplan-service criterion in
the statute after much deliberation and painstakegptiation among stakeholders
(including members of OCEA) to strike a balance mebg the law would encourage new
renewable energy generation but not “penalize™iddials who built renewable energy

facilities in the recent past. Thus, the 1998 dais meant to include Ohio’s only utility

5 American Municipal Power-Ohio, Inc. (“AMP-Ohio”pmments at 5; and, City of Hamilton, Ohio
(“Hamilton”) comments at 3-4.
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scale wind farm, AMP-Ohio’s 4-turbine wind projéatBowling Green, Ohid® but not
count other projects that may have been built dexago which, if counted, could moot
the first several benchmarks in the legislation deldy the creation of a renewable and
advanced energy marketplace.

Therefore, the January 1, 1998, placed-in-sedate must remain in the
proposed rule in order to remain consistent withdtatutory mandate in R.C.
4928.64(A) and the underlying goals of SB 221.

Comments about 4901:1-40-04(C)

OCEA strongly opposes Nucor Steel’s recommendatadd a “facility that
recycles*’ to the examples of qualifying mercantile custorsiezd resources set forth in
proposed Rule 4901:1-40-04(C)(2).

Nucor Steel appears to propose that a facilityctviises fossil fuels to reprocess
steel be considered a renewable energy resoursiag this logic, any number of other
facilities that use conventional energy to accostplaudable public purposes would be
transformed into generators of renewable enerdys iflea, however, lacks any support
whatsoever in SB 221.

Furthermore, a condition precedent for eligibilityder the alternative energy
portfolio standard is that a facility produces #&liedy. Based upon Nucor Steel’s
comments, it is not clear these recycling facsitseven produce electricity. Without a
clear statement that the recycling facility prodietectricity, Nucor Steel’s argument is

unpersuasive.

“ This facility was placed-in-service in Novembe0Z0 See
http://www.greenenergyohio.org/page.cfim?pageld=103

4" Nucor Steel comments at 8.
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Comments about 4901:1-40-04(D)(3)

The General Assembly provided some guidance aheuife of a REC, stating
that a utility may utilize a REC “in any of the &écalendar years following the date of its
purchase or acquisitio?® The proposed rule, however, merely reiteratestiitory
language. Like OCEA, both FE and AEP recommendfyiag the proposed rul&

As emphasized by OCEA in its initial commeTitshe Commission must clarify
the event triggering the five-year clock. OCEAeeates that this event should upsn
the generation of the renewable energy, since this is the point when the REC is “first
acquired” by the owner of the generating systenfiysirpurchased under a power
purchase agreement. If so modified, this rule Wallow market actors to easily
calculate the expiration date of a REC and avaedésult apparently suggested by FE

and AEP where a REC could virtually never expire.

4901:1-40-06 Force Majeure

Comments about 4901:1-40-06(A)

SB 221 contains force majeure provision that gives the Commission discretion
in some cases to waive all, or part, of a utilitgtsnpliance with the renewable energy
benchmarks! The statute identifies the procedure by whichiliyumay request the
Commission review its compliance with the renewariergy benchmarks and sets forth

the standard by which the Commission determinedheine utility must comply with

“8R.C. 4828.65.
4 FE comments at 17-18; and AEP comments at 14-15.
50 OCEA comments at 50-52.

*1 See, R.C. 4928.64(C)(4)(b).
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those benchmarks—namely whether “renewable enespurces are reasonably
available in the marketplace in sufficient quaastfor the utility to comply with the
benchmark.”

In making this determination, the Commission st@lso consider the utility’s
efforts to engage “customer-sited capabilitiestomnply with the benchmark. Though
not developed fully in its initial comments, OCEAncurs with comments of the
Industrial Energy Users-Ohio (“IEU-Ohio”) with resgt to customer-sited capabilities.
OCEA would also recommend a focus on the case®thatged as a result of result in
Case No. 05-1500-EL-COI which are designed to rentbe barriers to customer-cited

generation so that it can be constructed in tis¢ filace.

4901:1-40-07 Cost Cap

Comments about 4901:1-40-07(A) and (B)

While SB 221 set forth an annual schedule of rexevenergy benchmarks and
an advanced energy target in 2025, it also contamgchanism to protect ratepayers
from potential price spikes: the so-called “3% cugts.” The comments of FE and
DP&L challenge proposed Rule 4901:1-40-07(A) angf{® recognizing “two
independent® or “separate’® 3% caps: one for advanced energy and one for rniew
energy. However, the creation of two separateiathelpendent 3% cost caps is exactly
what SB 221 sought to achieve, as evidenced blatiggiage of the statute and the policy

underlying the AEPS.

*2 Industrial Energy Users-Ohio comments at 14.
*3 FE comments at 18.

5 DP&L comments at 22.
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The cost cap language states an electric disipibuitility or an electric services
company “need not complyith a benchmark under division (B)(1)[advanced energy]
or (2) [renewable energy] of this section to theeakthat its reasonably expected cost of
that compliance exceeds its reasonably expectdadtotherwise producing or acquiring
the requisite electricity by three per cent or nigeeamphasis added).

The reference to benchmarks is critical becausewable energy benchmarks are
annual and therefore compared to the cost cap geanry Assuming that FE and DP&L
are correct, and there is only a single 3% cost ttegostatutory reference to
“benchmarks” suggests the advanced energy calonlatinot even performed ung25
becausé¢he advanced energy standard contains no other interim benchmarks. Therefore,
for the years 2009-2024, the 3% cost cap would kaugally no applicability. The
proposed rule adopts the only logical interpretabbthe statute: there are two separate
caps for the two different tiers of the AEPS.

There is additional textual evidence in the stathat the General Assembly
intended to create two separate caps. Pursu&to4928.64(C)(3), an electric
distribution utility or an electric services comgdmeed not comply with a benchmark
under division (B)(1)[advanced energy] or (2) [ren&able energy]of this section to
the extent that its reasonably expected cost ofciapliance exceeds its reasonably
expected cost of otherwise producing or acquiriregrequisite electricity by three per
cent or more.” (Emphasis added.)

The General Assembly chose to separate the tiehe @EPS in the statute with

the word “or,” which has been defined by the Ohip®@me Court as a “function word
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indicating an alternative between different andkenthings.® Continuing on, the Court
explained that the “General Assembly's use of thgidctive ‘or,” as opposed to the
conjunctive ‘and,’ indicates that the classificagaare intended to be read separately
from each other® In reading these two provisions separately frova another, it is
clear that the statute intends for two, separate@8is caps to apply—one for advanced
energy and one for renewable energy.

This interpretation also supports the overall psgof the AEPS. In setting
separate cost caps, the General Assembly undergtabdertain advanced energy
technologies, such as advanced nuclear or IGCCptaats, could cost billions of dollars
and increase overall rates significarlyUnder these circumstances, the General
Assembly sought to place renewable energy undemitscost cap so that it could be
judged on its own merits and not be held hostadkddigh costs and frequent cost
overruns associated with other technologies.

For these reasons, OCEA strongly supports theewaork of the proposed rule
which is consistent with R.C. 4928.64.

Comments about 4901:1-40-07(B)

OCEA recognizes that in a proceeding involving¢hkeulation of the 3% cost
cap, there may be a need for certain informatiateain confidential. But, issues of
confidentiality are better addressed on a casealg-basis using the Commission’s

current procedures for confidential treatment.

%5 Columbia Gas Transmission Corp. v. Levin (2008), 117 Ohio St.3d 122, 125.
*d.

°" See Indiana example where 15% rate increase agfov IGCC coal plant.
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Comments about 4901:1-40-07(C)
Proposed Rule 4901:1-40-07(C) states:
Calculations involving the cost capy consist of comparing the
projected generation rate of an electric utilityetectric services
company, exclusive of any reasonable costs assdorath
satisfying an alternative energy portfolio requies to the
projected generation rate of an electric utilityetectric services
company including any reasonable costs of satigfgim
alternative energy portfolio standard requiremefEnphasis
added).
OCEA asserts that the substantive test laid odh&yroposed rule—comparing
generation rates with and without the alternativergy portfolio standard—is a
straightforward implementation of the statutory\psemon and appears to offer a clear test
for the application of the cap.

Both FE and Duke Energy challenge the 3% costabqulation. FE claims that
the cost cap calculation should measure the “diffee in costs on the specific generation
required to meet the benchmark, not between tetaéigation with and without
alternative energy resource®” (Emphasis omitted.) OCEA opposes this standerit,
lacks a statutory basis and appears designedygetrthe cost cap prematurely and
inappropriately so that the utilities need not shie alternative energy technologies.
The purpose of the cost cap is to protect rategdyem significant increases in their
electric bills, and the fairest way to accomplikis is to assess the cost to ratepayers
overall rather than isolating “specific generati@ssociated with meeting a benchmark.

Comments about 4901:1-40-07(D)

The comments of IEU-Ohio make the point that tb&€P Staff should modify

this proposed rule to state that “if full cost reeny is being achieved through one

%8 FE comments at 18-19.
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mechanism, it shall not be available through amgomechanism> OCEA agrees with
this recommendation.
Proposed Rule 4901:1-40-07(D) states:
(D) ...[a]ny costs included in a commission-approved
unavoidable surcharge for construction expenditares
environmental expenditures of generation resoura@sbe

excluded from consideration as a cost of compliamaier
the terms of the alternative energy portfolio staad

OCEA emphasizes that this provision suggests ifdbemission approves an
unavoidable, non-bypassable surcharge to pay &is @ssociated with environmental
upgrades to existing coal plants (such as scrulmiverarbon sequestration), those costs
would besimply ignored when determining the cost of conventional energyegation.

This would, of course, have the effect of artdlly masking the actual cost of
generating conventional energy—concealing thednifliof dollars that may be required
to clean coal or capture and sequester carbon girmerd. By comparison, the cost of
generating renewable energy would seem artificiatligh unfairly much more costly,
causing the 3% cost cap to be prematurely triggered

There is no statutory basis for discounting theaaosts of conventional energy
in this manner, ignoring environmental and congiomccosts. Therefore, this section
should be deleted in its entirety.

Comments about 4901:1-40-07(D)

The proposed “cost cap” rule requires utilitieSpgarsue all reasonable
compliance options” prior to requesting relief unthee cap. Implicit in the requirement
that a utility pursue all reasonable complianceamstis a requirement that the utility

procure renewable energy through competitive seletd ensure the least cost, thereby

%9 Industrial Energy Users-Ohio comments at 15.
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maximizing renewable energy investments beforgéniong the cost cap. OCEA agrees
with and supports the comments of LS Power Assesjdt.P. in this regard.

As OCEA stated in its initial comments, utilitissould have the option to “self-
build” renewable energy, but only after a fair drahsparent competitive selection
process in which the utility demonstrates it candpice the renewable energy at the most
competitive pricé?

Comments about 4901:1-40-07(E)

OCEA strongly supports proposed Rule 4901:1-4@&NAfhich states:

If the Commission makes a determination that aetipercent

provision is triggered, the electric utility or etac services

company shall comply with each benchmapkto the point that

the three per cent increment would be reacheddon benchmark.

(Emphasis added.)
The principle clearly established in this secti®thiat of “partial compliance”—meaning
that a utility must comply with whatever portionabenchmark can be satisfied prior to
the 3% cost cap being triggered.

FE unreasonably claims that the principle of padompliance is “inappropriate

and inconsistent with the statutory language, wiiales that if the three per cent cap is

reached, the utility need not compijth the benchmarks’® In essence, FE claims that

as soon as the Commission-determined cost cap vbeulidggered in a given year, the
utility no longer has to comply with arportion of the benchmark. For example, if a
utility’s costs of complying with the renewable egyebenchmark exceeded the cost of

otherwise producing the electricity by 3.0001% (&g triggering the 3% cap), FE states

%0 OCEA comments at 57.

51 FE comments at 109.
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zero renewable energy resources should have to be ingpieed?? This illogical
assertion flies in the face of SB 221.
The statute referenced in FE's comments is R.284®(C)(3), which states:
An electric distribution utility or an electric seces company
need not complywith a benchmark under division (B)(1) or (2) of
this sectiorto the extentthat its reasonably expected cost of that
compliance exceeds its reasonably expected caghefwise
producing or acquiring the requisite electricitythyee per cent or
more. (Emphasis added.)
By selectively quoting from the statute, FE retgsargument on the phrase “need not

comply.” FE ignores the specific and unambiguoasdate in the same sentemcéhat

a utility need not comply with a benchmark “to thdent that doing so triggers the 3%
cost cap. Thus, compliance is mandated up todive fi.e. “to the extent”) the cost cap
would be triggered and the utility “need not conmiplyth one hundred percent of the
benchmark. The proposed rule is clearly consistéthtthe statute and the proposed rule
implements the statute in a straightforward manner.
Comments about Rule 4901:1-40-07(F)
OCEA strongly supports proposed Rule 4901:1-4G-%(hich states:
The Commission retains the rightitereasea future year’s
compliance obligatioby the amount of any undercompliance in
a previous yearthat is attributed to the three per cent cost cap
provision. (Emphasis added).
Commonly referred to as a “catch up,” this rul@walt the Commission flexibility to
“increase a future year’'s compliance” to accounthe prior year's under compliance if
the cost cap were triggered. Of course, any sumiease also would be subject to the

cost cap. In this way, the utilities remain orgerwith the benchmarks established in SB

221 and the cost cap continues to protect consumers

52 FE comments at 109.
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FE, AEP, and DP&L all oppose allowing the Comnussio require a “catch up”
on the ground that it is “not consistent withdr “unsupported by* SB 221. DP&L also
claims that the “catch up” imposes an “undefinedifel obligation that may be imposed
at some undefined future date to provide even raleenative energy than is required by
statute.®® This is nonsense. The General Assembly lockeg¢far-end alternative
energy benchmarks into the statute. This propagleddoes not require a utility to
generate even one more additional kilowatt of reat#e/energy than what is mandated
by SB 221. Instead, it simply requires a utiliy*tatch up” to the required percentage of
advanced and renewable energy provided the coss cegt triggered.

For example, in 2017, a utility must generate Breent of its electricity using
renewable energy resources. Even assuming thabsteap were triggered in the prior
two years (meaning the benchmarks did not have tolty satisfied in 2015 or 2016),
the statute continues to mandate that the utiBtyegate 5% percent from renewable
energy resources in 2017. The percentages eaclangeset in stone by statute, and the
utilities may not modify them through specious anguts.

FE also claims that the statute provides an exdusmedy for under compliance
in the form of compliance paymerifs.However, the statutory compliance payments
apply only to “avoidableinder compliance” as determined in a Commissiocgeding.
Compliance payments are in effect a statutory pgndlhe proposed “catch-up,”

however, does not trigger a compliance paymenteltely provides that where there is

5 AEP comments at 15.
54DP&L comments at 23.
4.

% See, R.C. 4928.64(C)(2).

35



unavoidable under compliance—the inability to $gtise benchmarks as a result of the
3% cost cap—the utility must catch up in futurergealhe proposed rule properly
addresses this subject.

IV.  GREENHOUSE GAS REPORTING AND CARBON DIOXIDE CO NTROL
PLANNING — CHAPTER 4901:1-41

General Comments

Several utilities, notably Dayton Power and Lightl First Energy, appear to be
reading the applicability of control plansdnly address a particular electric generating
unit®” The comments ignore the system-wide phrase fipeaas in the same section.
((A), “and a system-wide scale over five, ten, amdnty-year periods.” FE’'s comments
assert that “there is no known means to reduceooattoxide” from a stack, and suggest
that the PUCO hold a series of workshops to helkestolders to better understand the
requirements and provide further inS8tOCEA does not agree with the assertion that
there are no known means to reduce carbon dioxidgsens. From aystem-wide
perspective, there are several ways to cost-effdgtdevelop plans to reduce carbon
dioxide emissions: energy efficiency, renewablegyeancreased efficiency of existing
generation, and combined heat and power. Moredweecap and trade program is
adopted, over-compliance at one unit where emissiontrols are feasible can be

counted toward another unit’'s under-compliance.

57 DP&L comments at 24-26; FE comments at 20-22

% FE comments at 22.
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4901:1-41-02 Greenhouse Gas Reporting and Carbondide Control
Planning

Comments about 4901:1-41-02(A)

The Climate Registry (“TCR”) comments regardingtem (A) indicates the
process necessary to submit data to TCR. ComrfrentsDuke Energy, urge caution
because of an ongoing EPA rulemaking effort to thigwvesporting and record keeping
requirements TCR’s suggested approach to revisseittieon makes sense since they are
the keeper of the Registry. Duke Energy, on tihemhand, asks the Commission to
defer regulating Ohio law because of the potetitial EPA might issue regulations. This
is nonsense. As any observer of the federal psasemwvare, EPA regulations tend to
take a significant amount of time, sometimes ydans) the time they are proposed and
once issued, they are subjected to endless agpeplant owners, states, and other
organizations. In addition, federal statutes agllations tend to grandfather state
compliance mechanisms or allow compliance undesethiales to be translated into the
federal standard for compliance purposes. Ohialshmot wait to gather this
information and provide it to the TRC under exigtprotocols. This will protect utilities
and customers from future regulatory schemes vemgiring that prompt action can be
taken to control emissions.

The section could be revised per TCR’s suggestfon
PROPOSED RULE CHANGE:

Any person which owns or operates an electric @mugfacmty

shaH report AT LEAST SCOPE 1 DIRECT greenhouse gas
emissions TO THE STATE OF OHIO according to thetgeols
approved by the climate registry, or as otherwisected by the
commission.
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AEP commented that the requirements of the “carhoxide control planning”
should be limited to carbon dioxide offRfOCEA disagrees with this limitation. Utilities
have many opportunities to reduce SF6 sulfur hawrafle (“SF6”), for example, which
has a global warming potential 23,000 times thataobon dioxide. The electric power
industry is responsible for about 80% of all th&é$ised globally. SF6 is used in
switchgear, circuit breakers, and other electecplipment. Methane (“CH4”) has a
global warming potential 23 times that of carbooxaie. Utilities that develop projects
to capture and combust gases produced from lasdfiltl agricultural processes can
significantly reduce methane emissions and genetatgricity at the same time.

Comments about 4901:1-41-02

AEP recommends that sections (B) and (C) be lohately to carbon dioxide,
expressing concerns that the plans may require thaiso address criteria pollutasts.
Development of a comprehensive control plan coeNe:al benefits for several
pollutants, not just carbon dioxide, and these fisn@ight be more cost-effective than a
plan that focuses only on criteria pollutants dyamn carbon dioxide. OCEA asserts that
the legislative intent in the statute does perntit@ader scope for plans, and therefore,
AEP’s comment should not be adopted, since it canliecessarily limit the scope of
environmental compliance plans, continuing to prtareopiecemeal, pollutant-by-
pollutant approach rather than a single comprekeragproach.

Buckeye Power recommends replacing “person” wathblic utility” in the

definition section, proposed Ohio Adm. Code sedi$801:1-41-01(F) and, then in

% AEP comments at 16.

° AEP comment at 17.
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sections 4901:1-41-02(B) and (€).Industrial Energy Users-Ohio also suggested
tightening the definitioi? The comments of both Buckeye Power and the tmidiis
Energy Users-Ohio go to the intended scope ofuleeand what companies are subject
to it. Per the generally applicable comments abadat constitutes the intended universe
of sources is a crucial determination. If, as thiktias argue, only those under the direct
authority of PUCO may be subjected to its requinetsiethen the rule appears to have
limited coverage. Such an interpretation would teti@ary to the legislative intent in
terms of monitoring greenhouse gases. Under thisdf interpretation, the very power
plants that the legislation seeks to monitor cdaddemoved from the Commission’s
purview. If the legislature intended that the gite@use gas rules apply to all utilities, the

definition of a covered facility will need to bevised to reflect this intent.

V. LONG-TERM FORECAST REPORTS — CHAPTER 4901:5-1

Most of the utility comments centered on clarifyiexisting definitions but some
also sought to limit the frequency of the forecasthe information requirements.
OCEA takes issue with most of these comments asisBed below.

4901:5-1-01 Definitions

Comments about Definition (1) -- “Substantial Chang”

AEP proposed to replace ‘delivery’ which has beethe rules for sometime,
with ‘consumption’ citing an unspecified statdfe. The assertion should be rejected.

OCEA supports the annual review requirements agnally proposed by the PUCO

" Buckeye Power comments at 4.
2 Industrial Energy Users-Ohio comments at 16-17.

3 AEP comments, at 18.
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Staff. Similarly, AEP’s suggestion to add addiablanguage to subparagraph (2) is also
unnecessary as it would serve to delay the filihgmoLTFR. Given the benchmarks for
efficiency and alternative energy, there will som®d to be an annually updated LTRF
simply because of the changes in how Ohioans pednd use, or don’t use, energy.
Filing an application for new generation is not &dmdy change that warrants filing an

LTFR.

4901:5-1-03 Long-term Forecast Reports Requirements

Comments about 4901:5-1-03(C)

AEP’s proposed comments regarding C(1), againegtqadding the language
“Prior to filing it next long-term forecast repdrt! As stated above, this language
attempts to restrict the number of times the Congsaare required to file an LTFR and
therefore OCEA opposes the change. OCEA supgwtlahguage as originally drafted.

Additionally, AEP proposes a similar change to(2%J° which would restrict the
resource planning informational requirement to dhly year the “plant is authorized”
rather than for the “life of the planf® OCEA is supportive of the rules as originally
proposed, requiring the utilities to provide infation on all active generation resources
every year as they represent the resources avatalpheet forecasted demand.
Regulators and utilities must regard the LTFR pssaxpansively. It's not just about

generation anymore.

4.
d.

4.
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4901:5-3-01 Definitions

Comments about Definition (E) -- “Substantial Chang”

OCEA has the same comments to this definitiont dslito the definition of
“substantial change” in Ohio Adm. Code 4901:5-1-&EP again recommends a change
similar to that discussed above and the suggestionld be rejected here as well. OCEA
supports the annual review requirements as origipabposed by the PUCO Staff. This
is critical in an era where there is a convergafaoncerns over affordability and least-
cost planning, energy independence and fuel salivegsity, and global warming and

environmental compliance costs, among other issues.

VI.  4901:5-5 ELECTRIC UTILITY FORECAST REPORT FILI NG
REQUIREMENTS

4901:5-5-02 Forecast Report Requirements for Eleat Utilities and
Transmission Owners

Comments about 4901:5-5-02(C)

FE states that the requirement in (C)(2)(b) that‘teporting person shall provide
a discussion of the impacts of such factors and ihbwas taken these factors into
account” is “burdensome and unnecessary” and thiershould be removéed. The
Commission should reject FE’s recommendation bexthesrequired discussion is
important qualitative and in some instances quatité information that will contribute
to the accuracy of the forecast reports. The laggwvould also require the utilities to
account for changes such as new legislation oda&gas that will affect the forecast
going forward. In addition, to the extent thaérgy policy deliberations are ongoing,

information from the reporting person regardinggmdial impacts may aid the

" FE comment at 23.
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commission, and other parties, in those delibematiorThe Commission must require this

information.

4901:5-5-03 Forecasts for Electric Transmission Owvers.

Comments about 4901:5-5-03(A) through (F)

AEP asserts that sections (A) through (F) reaiieeCompany to file information
about the Companies planned and existing electmsimission systems that may contain
information that makes the Companies energy innagire vulnerable to “vandalism or
worse.”® AEP’s proposed language to address the secusig isxcludes parties, like
OCC, from the opportunity to review this informatioSecurity issues must be
substantial, not mere ‘vandalism’. OCEA recommeihds OCC and other parties be
allowed to review information under seal and that grant of confidentiality be as
limited as possible.

FE asserts that the transmission information refgaein sections (B)(4)(b) — (),
(E)(5)-(6) is not “maintained” by the CompaniésHowever, this information directly
relates to the Companies operations and can dasilgtrieved by the Companies from
their respective RTOs. This provision can alsdyadpectly to RTOs which, while they
cannot be regulated by the Ohio Commission, anegdbusiness in Ohio and thus are
subject to reporting requirements for Ohio-basegtss The same is true of holding

company subsidiaries which ‘own’ transmission f#ies.

8 AEP comments at 24.

® FE comments at 23.
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4901:5-5-05 Resource Plans for Electric Distributio Utilities

Comments about 4901:5-5-05(A)

AEP asserts that subdivision (A) should be delaetegart because the
Companies do not believe that integrated resoderesshould be included in the filings
throughout the life of an electric generating fiagi?® OCEA does not support AEP’s
recommended change from the “life of the planA% addressed above in comments to a
number of Ohio Adm. Code Chapter 4901:5-5 sectithesintent of the PUCO Staff is
for an annual review of the integrated resourcaglaDCEA supports the annual review
requirements of these plans as originally propdsethe PUCO Staff.

Comments about 4901:5-5-05(C)

AEP also recommends that section (C)(1) shoulddbeted, because it asks, in
part, for a “summary narrative of the electric gatiag systems...”, it “contradicts Am.
Sub. No. 221” and the information may be “commélgisensitive.®™ OCEA does not
support AEP’s position. The information requirgd(8)(1) is a “brief summary” and is
important for determining whether the utility rescelplan is the least cost option. If the
information is competitively sensitive then it da@ filed under seal. AEP’s comment
that S.B. 221 does not adopt cost of service plasidoes not preclude the Commission
from making a decision on the SSO based on allnlyidg cost of service and wholesale

market pricing information.

8 AEP comments at 25.

81 AEP comments 26.
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The Industrial Energy Users-Ohio advocate forGoenpanies’ long-term
forecast reports to include the customer-cited lo#ipas that the Companies intend to
incorporated® OCEA supports this recommendation.

Comments about 4901:5-5-05(E)

AEP and DP&L state that the information requestegaragraph (E)(2)(b) is
already provided in a utility’s fuel clause audidaherefore the requirement should be
deleted®® OCEA disagrees. This information should be neslias part of an integrated
resource plan regardless of whether aspects of it@sidered in fuel adjustment cost
proceedings. The integrated resource processiedthy the PUCO Staff is intended to
be a comprehensive review of a utility’s resouriam@nd eliminating any of the parts
would defeat the purpose of the planning exercise.

AEP also requests that the Commission deleteirtesentence of (E)(3f. AEP
states that the sentence’s “focus on ‘cost-effec@ss,’ ‘revenue requirement’ and ‘rate
impacts’ bears no relationship to the establishroéan electric security plan (ESP)
under §4928.143, Ohio Rev. Cod8."AEP is wrong. The projected rate impacts and
cost-effectiveness of the plant over a ten yeadast horizon of revenue requirements
period is critical to any integrated resource piagrprocess. AEP’s attempt to move
away from reasonable rates and providing datacithat! produce least cost outcomes

should not be sanctioned.

8 |ndustrial Energy Users-Ohio comments at 20.
8 AEP comments at 26; and DP&L comments at 26.
8 AEP comments at 26.

81d.
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Finally, DPL requests the deletion of section $))(ii), stating that the “IRP is
a planning process” and that it is premature toxktiee effects of these projects and
plans®® DP&L’s recommendation that this section be delethould be rejected.
“Potential rate and customer bill impacts of thenglrepresents critical information that
any resource plan should give adequate considertioThe rate information is a key
piece of information of any planning and finaneradel and the bill impacts, if not part

of the model, can be easily calculated throughst-poocessing spreadsheet.

VII. CONCLUSION
OCEA appreciates the opportunity to reply to comtadiled in response to the
rules proposed in an Entry dated August 20, 2GD8EA requests that the Commission

carefully consider these comments and adopt OCEfsmmendation.

8 DP&L comments at 26.
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