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6
1 Wednesday Morning Session,
2 August 27, 2008.
3 - - -
4 EXAMINER FARKAS:. Mr. Kutik.
5 MR. KUTIK: Your Honor, when we were off

6 therecord yesterday we had discussed allowing us

7 sometime after we had received Mr. Colton's rebuttal
8 testimony to determine what the company and staff

9 wanted to do, potentially to take a deposition of

10 Mr. Colton or to proceed with cross-examination.

11 Itisour preference at thistime, your

12 Honor, to make several motions to the Bench to strike
13 certain parts of Mr. Colton's testimony. We would
14 then propose that after the Bench rules on that, we
15 could then make a decision asto what would be the
16 most prudent course.

17 Our thinking on that isthat if the Bench

18 grants most of our motions or all of our motions,

19 then the need to take Mr. Colton's deposition may be
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20 obviated and the need to cross-examine him may be
21 obviated and we can move this case towards a quick
22 conclusion.

23 EXAMINER FARKAS: Okay. Why don't you

24 make your motions to strike.
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MR. KUTIK: Okay.

MR. SAUER: Before Mr. Kutik starts1'd
like to get on the record that the attorney defending
Mr. Colton is not in the room and that these motions
are being made outside of his presence.

Second of all, I'd like to mention that
thisis awitness who is rebutting staff witness's
testimony and not a company witness's testimony, and
I'm not -- it's not clear to me what the company's

interest in striking Mr. Colton's testimony is at
this point.

EXAMINER FARKAS: At thispoint we're
just hearing the motions and we're not ruling on them
right yet, so we're just going to listen to the
motions first.

MR. KUTIK: Okay. Your Honor, let me
start off by moving to strike the entire testimony on
the basisthat it is entirely improper rebuttal

testimony.
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20 We can start with the proposition that,

21 from Black's Law Dictionary, rebuttal testimony is
22 testimony that istendered after a party closesits
23 case and after the opposing party closes its case.

24 OCC insisted that they go last in this case, so asa
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matter of order thereis -- thisis not rebuttal
testimony. It istestimony that should have been
included as part of their direct case. That's number
one.
Number two, also kind of standard
hornbook law, the principle objective of rebuttal
testimony isto permit a party to counter new or
unforeseen facts. So |l think it'safair inquiry for
the Bench to determine whether the issue that's posed
by Mr. Colton's testimony, namely the alleged adverse
effect of SFV on low-income customers, is an issue or
isafact that is new or unforeseen.
I'd like to take the Bench through a
short time line of thisissue and where OCC -- and
OCC's knowledge with respect to that issue. If | may
approach the Bench with some attachments.
EXAMINER FARKAS: Yes.
MR. KUTIK: Your Honor, the issue of

straight fixed variable and its effect, good or bad,
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20 on low-income customers has not been a new issue
21 beforethiscommission. In fact, it started out or
22 theearliest that we could tell it was discussed was
23 inthetestimony of Mr. Puican from the staff on

24 February 28th, 2008, in the Duke Energy case. We
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1 have provided you acopy of that opinion or that

2 testimony.

3 Now, | have also given you a series of

4 press releases from OCC, and at the conclusion of

5 that case, of the Duke case, on May 28th, 2008, OCC
6 issued apress release which on page 2 of 2, third

7 paragraph down, the second sentence says, "However,
8 OCC said that the PUCO decision fails to balance

9 consumers needs with the utility's or take into

10 account the current economic strains burdening

11 residential customers.”

12 Now, in this case there was testimony

13 filed by Mr. Radigan, and | don't know if the Bench
14 has Mr. Radigan's testimony before it, but

15 Mr. Radigan at page 11, line 7, to page 12, line 6

16 discussed theissue or the alleged effect of SFV on
17 low-income customers, specifically citing areport or
18 data by the Energy Information Administration, data

19 dsothat Mr. Colton discusses.
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20 So the issue of the alleged effect of SFV

21 on low-income customers was certainly something that
22 OCC saw fit on June 23rd to file testimony on.

23 Now, also on that day OCC issued a press

24 releasein this case, and on the first page of that
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press release, the fifth paragraph down, OCC said
"The level of the flat-rate customer chargeisa
point of contention in the Dominion East Ohio rate
case as it has been in similar cases dealing with the
rates of Ohio's mgor natural gas utilities."

Skipping a paragraph, OCC then said, "The
OCC opposes raising the flat-rate customer charge
because such a change in the rate structure would
negatively impact customers who attempt to conserve
energy and results in low-use customers subsidizing
high-use customers.”

Now, on June 10th, 2008, OCC issued
another press release in this case, and on the second
page the second-to-last paragraph before some
information about OCC the statements that I've just
read were repeated.

Now, Mr. Colton filed direct testimony in
the Vectren Energy case, and I've given you a copy of

that, he filed that testimony on July 23rd, 2008.
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20 You can take that testimony and you can compare it to
21 the prefiled testimony, the prefiled alleged rebuttal

22 testimony that's been filed in this case, and but for

23 some references to Mr. Puican and but for some data

24 and discussions about Cuyahoga County as opposed to
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Montgomery County, the testimony isword for word
identical.
On June 24th, the day after -- excuse
me, July 24th, the day after Mr. Colton's testimony
was filed in Vectren, OCC issued apressreleasein
Vectren or about the Vectren case and in that press
release, the fourth paragraph down, the OCC said,
"The OCC opposes raising the flat-rate customer
charge stating that this change will have an adverse
effect on lower-usage, lower income customers and
have a negative impact on energy efficiency efforts
by creating a disincentive to use less gas."

Skipping a paragraph there's a quote,
"'Increasing aflat-rate customer charge creates
undue hardship for people who can least afford it,'
said Janine Migden-Ostrander, Consumers Counssl.
'Not only does this approach discourage residents
from conserving energy, but research supports the

conclusion that the low-income and elderly population
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20 will be more at risk by adopting this approach."

21 On August 1st OCC issued yet another

22 pressrelease, this one about this case, and in the

23 eghth paragraph down, the paragraph that begins"The

24 level of the flat-rate customer charge," the last
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sentence says, "The OCC opposes raising the flat-rate
customer charge because such a changein therate
structure would negatively impact customers who
attempt to conserve energy and result in low-income,
low-use customers subsidizing high-income, high-use
customers.”
A few days later on August 6th they
issued another press release, this one about the
Vectren case, making a similar statement.
| would also point the Bench to -- well,
all of that indicates that OCC was well aware of the
Issue of the alleged effect of SFV rates on
low-income customers, that they had the opportunity
and, in fact, took the opportunity with Mr. Radigan
to address that issue. The problem that OCC had was
apparently that wasn't good enough and so now they
want a second bite at the apple.
And, further, what they want todo is

they want to do it by way of ambush. They clearly
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20 knew that this was an issue and they clearly waited.

21 And why do we think they waited? Well, one, because
22 they knew about this issue before now.

23 Second, you can look at Mr. Colton's

24 testimony. Mr. Colton'stestimony at the end
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discusses his attempt to reserve hisright to
supplement histestimony if the staff failsto
support the Staff Report.
So this was testimony that was apparently
being prepared after the Staff Report was filed.
What we have hereis clear prejudice to the company,
to the staff. We got thistestimony yesterday, we're
given the opportunity potentially today or
potentially tomorrow to take Mr. Colton's deposition,
but if you look at Mr. Colton's testimony, it has
data point upon data point that we have to review, go
find, analyze, and then think up what questions we
want to ask him about.
To do al that in aday, to do al that
In two days, puts the company and the staff at a
severe disadvantage and it's a severe disadvantage
that's created not because of anything that any other
party has done other than OCC.

For all those reasons we would -- we
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20 object to the tendering of this testimony and we

21 would move that it be stricken in its entirety.

22 EXAMINER FARKAS: Do you have acopy of
23 Mr. Radigan's testimony handy?

24 MR. KUTIK: | believewe do. Hold on a
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14
1 minute.
2 Do you have Mr. Radigan's testimony?
3 MS. HAMMERSTEIN: Yeah. It's scribbled
4 in
) EXAMINER FARKAS: That's okay.
6 MR. KUTIK: The pagesthat | was

7 referring to for Mr. Radigan, page 11, line 7, to

8 page 12, line6. That'sour first motion, your

9 Honor.

10 EXAMINER FARKAS:. Mr. Sauer, do you have
11 any response to the motion to strike?

12 MR. SAUER: Yes, your Honor. Again, |

13 want to emphasize that Mr. Serio is the attorney

14 defending Mr. Colton's testimony.

15 EXAMINER FARKAS: Wéll, I guess another
16 question, whereis Mr. Serio? And | guess what did
17 you expect was going to happen this morning?

18 MR. SAUER: Well, my understanding was

19 the company was going to make a decision today

file:///A|/EastOhioGas-Vol V1 txt (27 of 185) [8/28/2008 12:41:46 PM]



file:///A)/EastOhioGas-VolVI.txt

20 whether they wanted to depose or go straight into
21 cross-examination of Mr. Colton; that was what was
22 going to happen at 11:30. And again, that was my
23 understanding of what the process was for this

24 afternoon.
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And again, | want to emphasi ze that

2 Mr. Colton's testimony is rebutting a staff witness,

3 not acompany witness, and that specifically heis

4 rebutting Mr. Puican and he identifies the three

5 areasin which he'srebutting Mr. Puican's testimony
6 onpage3.

7 So thisis absolutely proper rebuttal

8 testimony. Mr. Puican's testimony wasn't filed until
9 | believe July 31st in this case.

10 The timeline that Mr. Kutik hastried to

11 run through, you know, the Duke case was decided at
12 theend of May, testimony in this case was due on
13 June 23rd. It wasn't until we lost the issue on

14 straight fixed variable in the Duke case that we have
15 reason to start looking for a witness who might have
16 the expertise to rebut what was the staff's arguments
17 inDuke.

18 And we found Mr. Colton and got his

19 contract in place in time to file testimony in the
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20 VEDO case which had alater time line than this case.
21 Infact, with aweek extension Mr. Colton was indeed
22 abletofile histestimony in the VEDO case on July
23 23rd, amonth after the testimony in this case was

24 due.

file:///A|/EastOhioGas-VolV1.txt (30 of 185) [8/28/2008 12:41:46 PM]



file:///A]J/EastOhioGas-Vol VI.txt

10

11

12

13

14

15

16

17

18

19

16

The language that Mr. Kutik is speaking
to in terms of reserving hisrightsis probably a
carryover language that was in the VEDO testimony and
it isn't that it was being prepared at the time or we
were in aposition to file this on June 23rd; we
weren't. We barely got it filed in the VEDO case
near the end of July.
Again, thisisn't an attempt to ambush,
it's an attempt to refute specifically statements the
staff was relying on in their support of the SFV rate
design. Thisis proper rebuttal testimony, and if
the staff or the company feels some of these issues
that Mr. Colton -- if his facts and information are
improper, then surrebuttal testimony on their part
would be an appropriate recourse, but absolutely this
IS proper rebuttal testimony and should be admitted
into the evidence in this case.
EXAMINER FARKAS: Just a second.

Mr. Radigan's testimony has the same
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20 discussion about low-income customers being

21 disadvantaged by straight fixed variable rate design.

22 MR. SAUER: It was similar arguments we

23 made in the Duke case, your Honor. Wilson Gonzalez's

24 testimony had similar statements in the Duke case.
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We just didn't have the supporting data of
Mr. Colton and his expertise in studying not only
Ohio, but midwest and the United States census data
that demonstrates that the impact on low-income
customersisthere. | mean, it's-- using PIPP as a
surrogate is improper reliance on what is happening
to the low-income customersin these cases. It's
just improper.

EXAMINER FARKAS: But Mr. Radigan
discusses that issue; does he not?

MR. SAUER: He discusses the issue, but
nowhere near the depth and with the data to support
the arguments that he's making in Mr. Colton's
testimony.

EXAMINER FARKAS: Okay.

MR. SAUER: And again, asacarryover
kind of argument that we made in the Duke case, but
didn't have a witness who had the expertise and the

knowledge of the low-income customer usage issues
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20 thisMr. Colton has.

21 EXAMINER FARKAS. Okay. Ms. Hammerstein.
22 MS. HAMMERSTEIN: Thank you, your Honor.
23 First of all, staff would join the company inits

24 motion to strike the entirety of Mr. Colton's
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testimony.

Secondly, as Mr. Kutik pointed out and |
think as Mr. Sauer's remarks just pointed to the
Bench that Mr. Radigan's testimony, as you seem to
recognize, addresses this very issue and his
testimony was filed after the Staff Report was filed
inthis case and it is clearly improper rebuttal to
have Mr. Colton's testimony introduced just to
bolster OCC's case. The fact that they may or may

not have been able to obtain a witness that had
alegedly better information to share with the
Commission doesn't go to whether or not it's proper
rebuttal.

EXAMINER FARKAS:. Mr. Serio, Mr. Kutik
has made a motion to strike the entirety of
Mr. Colton's rebuttal testimony that was filed.

MR. SERIO: Yes, your Honor. |
apologize, | wasin the Vectren hearing and got over

here as quick as | could.
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20 EXAMINER FARKAS:. That's okay.

21 MR. SERIO: Our response isthat

22 Mr. Colton in histestimony specifically identifies
23 aspectsof Mr. Puican's testimony that he's

24 rebutting. Rebuttal testimony is designed to rebut
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what another witness says. Mr. Puican made the
statement that he was using PIPP customers as a
surrogate for non-PI PP customers.
| specifically asked Mr. Murphy the same
guestion and the company indicated they were not
doing that. So our rebuttal testimony really goesto
the heart of the staff position and not necessarily
the company position.
We could not have filed rebuttal
testimony to Mr. Puican's testimony until
Mr. Puican's testimony was filed, until Mr. Puican
took the stand. We didn't have that opportunity
based on the timing of the proceeding. We identified
what we're rebutting and that's what was in
Mr. Puican's direct testimony. That's what rebuttal
testimony is supposed to do, and that's exactly what
wedid in this case.
EXAMINER FARKAS:. Mr. Kutik.

MR. KUTIK: Your Honor, certainly the
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20 company has an interest in thisissue and certainly
21 the company has standing to bring this type of

22 motion. We have an interest in the record in this
23 caseregardless of what company -- what party

24 supports what witness.

file:///A|/EastOhioGas-VolV1.txt (38 of 185) [8/28/2008 12:41:46 PM]



file:///A]J/EastOhioGas-Vol VI.txt

10

11

12

13

14

15

16

17

18

19

20

What | heard Mr. Sauer say isbasically
that they didn't have the time to present their
direct case and so what they're trying to do at this
point isto then rebut Mr. -- or use the rebuttal
technique to get this evidencein.
Mr. Sauer, neither Mr. Sauer nor
Mr. Serio, has given the Bench any indication that
this was a new or unforeseen issue which would be an
appropriate issue for rebuttal.
A fair and proper way to put this
evidencein if OCC wanted to would have been to
submit supplemental testimony in this case, and that
would have given us and the staff an opportunity
earlier in this case to consider the testimony, to
apply to the bench for an opportunity to take
depositions. We certainly had that opportunity. We
really don't have that opportunity at this point.
MR. SERIO: Y our Honor, my understanding

was that the Bench was giving the company the
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20 opportunity to take the deposition of Mr. Colton.
21 He'scompleted histestimony in Vectren. He's

22 available, he's here, if the company wants to take a
23 deposition. Soit's not a question of having the

24 opportunity because they do have that opportunity by
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the Bench's ruling.
MR. KUTIK: What Mr. Serio did not hear
me say, and | will repeat it for his benefit, is that
there is data point after data point cited in
Mr. Colton's testimony, there are a number of studies
cited in his testimony that we would have to get our
hands on that have not been made available to us as
required under the Rules of Evidence and under a data
request. So for him to say you can take discovery
and that would be adequate in aday and a half is
ludicrous.
EXAMINER FARKAS. We're going to haveto
review that, the motion itself, but in the event that
that was not granted, what would be the other motions
to strike that you would have?
MR. KUTIK: Your Honor, our next motion
to strike would be to strike, and do you have
Mr. Colton's testimony?

EXAMINER FARKAS: Yes.
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20 MR. KUTIK: Our motion would be to strike
21 section |11, Roman numeral Il of histestimony,

22 which would cover question and answer Nos. 9 through
23 and including 15 which would also include pages 4,

24 line 20 through page 10, line 16, and also would
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include Schedules RDC-1, 2, and 3.

EXAMINER FARKAS: Okay. Soyour motion
would be to move to strike section |11 which would be
the Q and A 9 through 15 which is pages 4, line 20,
through page 10, line 16, and RDC-1, 2, and 3.

MR. KUTIK: Yes, that's correct. The
basis for the motion isthat it is not proper
rebuttal testimony. AsMr. Serio said, Mr. Sauer has
said, in Mr. Colton's testimony he identifies three

statements made by Mr. Puican that they're attempting
to rebut. Those statements are that |ow-income
customers are not low-usage customers; that PIPP data
or data on PI PP customer usage is the best proxy on
low-income customer usage; and third, because
high-usage customers benefit from SFV and low-income
customers are high-usage customers, low-income
customers would benefit from SFV.

Section |11 deals with topics involving

things like the Home Energy Burden and the Home
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20 Energy Affordability Gap, only a part of which
21 involves natural gas costs.

22 There is adiscussion about, not just

23 low-income individuals, moderate-income levels,

24 question and answer 11 for example, and also the need
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for affordable shelter and shelter costs, for example
guestion and answer 14, and those shelter costs
involve things like rent and mortgage payments and
the relationships of those things -- the relationship
of energy costs generally to fair market rents.

None of those things deals with whether
low-income people are high users or low users. None
of those things deals with PIPP and how PIPP
customersrelate to other customers. And none of
those things deal with straight fixed variable and

how it relates -- and how it affects low-income
customers. For that reason, it doesn't rebut, even
under their theory of rebuttal, Mr. Puican's
testimony. Thank you.

EXAMINER FARKAS: Okay.

MR. SERIO: Y our Honor, the testimony in
section |11 of Mr. Colton's testimony provides the
background and puts into context his conclusions and

analysis regarding the relationship between
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20 low-income customers, gas usage, and the relationship
21 between low-income non-PI PP customers and PIPP
22 customers.

23 As has been practiced in administrative

24 proceedings, you don't force the witness to answer a
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guestion with a specific without being given the
opportunity to put their answer into context.

Mr. Colton's testimony in section |1 provides the
context and background for the conclusions that he
reaches later in his testimony.

MR. KUTIK: If onelooksat Mr. Colton's
testimony, it's basically in four sections after his
gualifications. First ison this Home Energy
Affordability Gap; second discusses |ow-income

customer usage, and by "usage"’ | really mean
expenditure because that really doesn't talk about
usage at all, and income, house size, household size.
That also -- he also talks in the second section
about federal data on generally the same topic.

The third topic deals with whether PIPP
data or PIPP customers are a good proxy for
low-income customers.

And the fourth is a general description

and some calculations which are known | think only to
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20 Mr. Colton that allegedly demonstrate what the effect
21 of SFV isonlow-income customers. None of those
22 three sections, those latter three sections, rely on

23 thefirst section.

24 Certainly Mr. Serio in his comments cited
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you to nothing where he said, you know, the Home
Energy Burden, Home Energy Affordability Gapisa
necessary predicate for his discussion of
Ohio-specific data, federal data, PIPP data, or his
supposed calculations. It's independent of the rest
of the testimony and, therefore, should be stricken.
MR. SERIO: Y our Honor, Mr. Colton takes
national data, comparesit to regional data, compares
it to Ohio data. He puts thingsinto context with
each other. He'strying to fill the gap with the
data that we don't have and which the staff relied on
PIPP customer usage for non-PlPP customer usage.
Y ou can't take one piece of data and look
at it in avacuum, they're dl interrelated. What
Mr. Colton hastried to do in histestimony is
provide all the information that he looked at and
provide a basis for the analysis that he did.
The national datathat he looked at does

have a correlation to the regional data, does have a
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20 correlation to the state data. And he's making that
21 conclusion and explaining how three different

22 analyses by three different governmental agencies al
23 lead him to make the same conclusions. | think

24 that's absolutely pertinent and it gets to the heart
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1 of the question in this proceeding as to how the

2 dtraight fixed variable rate design affects

3 customers.

4 We have on the record already that

5 low-usage customers are going to see alarger

6 increase from the move to straight fixed variable

7 than the average-use customer, so | think it's

8 absolutely appropriate for the Commission to have

9 Dbeforeit the data that shows just how low-usage

10 customers are going to be impacted. And to the

11 extent that low-usage customers are going to be

12 impacted, the Commission should have the opportunity
13 to have the datain front of them that correlates low
14 usage with low income.

15 It's testimony that we heard repeatedly

16 at thelocal public hearings from hundreds of

17 witnesses and it's information that the Commission
18 should have before it in an administrative proceeding

19 before they make an important policy decision like
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20 thisonein asituation where the company never even
21 asked for this when they filed their thousand-page
22 application amost ayear ago.

23 MR. KUTIK: Mr. Serio has now had two

24 chancesto tell you where in the subsequent parts of
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his testimony the data that's referred to in the
first section isrelied upon; he couldn't do that.
And in fact, what | also heard him say isthat this
testimony is basically arepetition of testimony
that's been heard from hundreds of witnesses and,
therefore, it's cumulative.

EXAMINER FARKAS: Okay. Thank you.

Ms. Hammerstein, do you have anything to
add?

MS. HAMMERSTEIN: No, your Honor.

EXAMINER FARKAS: The partsof his
testimony that | repeated, that wasit?

MR. KUTIK: That was our second motion.
We have several.

EXAMINER FARKAS: Oh, you have -- okay.
All right.

MR. KUTIK: Our next mation, your Honor,
would deal with question and answer No. 26 through

and including 29 which starts on page 19, line 13.
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20 I'm sorry. That's down theroad. Let me

21 goto my next motion. | apologize for the confusion.
22 EXAMINER FARKAS: Okay.

23 MR. KUTIK: Our next motion deals with

24 section IV of histestimony, question and answer 16
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through 29. That includes pages 10, line 18, through
page 21, line 14.

EXAMINER FARKAS:. Just so | get this
right, Q and A 16 through 29 including pages 10, line
18, through 21, line 14.

MR. KUTIK: Yes. It would also include
Schedules RDC-4 through 13.

EXAMINER FARKAS: Okay.

MR. KUTIK: We have afairly short
argument on this, your Honor. This discusses, as|
mentioned earlier, data supposedly involving Ohio and
from the federal government; none of it is specific
to DEO'sterritory. Mr. Puican's statements that are
supposedly rebutted or to be rebutted are statements
involving DEO customer usage. None of thisdeals
with DEO customers.

They've had an opportunity again to raise
this very point in terms of what low-income customers

use and don't use in Mr. Radigan's testimony and it's
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20 merely an ambush attempt to supplement Mr. Radigan's

21 testimony.
22 EXAMINER FARKAS: Okay.
23 MR. SERIO: Y our Honor, Mr. Colton shows

24 the relationship in section IV between income and
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natural gas usage which isadirect link between
low-income customers and low-usage customers. He
makes the analysis based on the data that he provides
in his testimony.

Y ou can't make the conclusion without
having the data. He haslooked at the data here and
made the correlation between national data, state
data, and Ohio data. Ohio data does include data
from the Dominion service territory as well as other

areasin Ohio, and he's made the conclusion that
there's nothing in the data -- in the national data
that has a different correlation to the regional data
and there's nothing in the regional data that has him
draw adifferent conclusion to the state data and
then, to the extent that state data does include East
Ohio, it doesinclude East Ohio information.

What we don't have is information just
for the East Ohio service territory and that would be

an area that the company could cross-examine
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20 Mr. Colton on if it wanted to. But he's done the

21 analysisand reached the conclusion that thereis no
22 differencein the analysis between national,

23 regional, and state, and the state data does include

24 Dominion East Ohio.
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EXAMINER FARKAS: Okay.

MR. KUTIK: The statements that
Mr. Puican makes are regarding DEO's customers.
There's nothing in section |V relating to DEO's
customers.

In fact there's nothing in section 1V by
Mr. Colton's own admission in answer to -- in answer
No. 17, line 11, it says that the data doesn't
contain -- the census data doesn't contain data on

usage.

MR. SERIO: Y our Honor, the rest of the
sentence says, "Whilethe. . . data does not contain
usage data, per se, the data on expenditures will,
nonetheless, provide reasonable insight into the
relative use of natural gas by income level." That
specifically is rebutting Mr. Puican's claim that
low-income customers are on average high-usage
customers.

Mr. Colton then goes through the data
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20 hereto show that there is the relationship between
21 low income and low usage. So that's absolutely
22 rebutting Mr. Puican's testimony and absolutely is
23 appropriate rebuttal testimony.

24 MR. KUTIK: Nothing in here relates to
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1 DEO. He's had three opportunities to mention it and

2 he has yet to demonstrate that.

3 EXAMINER FARKAS: Okay.

4 MR. KUTIK: Our next mation, your Honor.
) EXAMINER FARKAS: Wait.

6 MR. SERIO: Your Honor, | think | said it

7 threetimes. I'll say it afourth, and I'll say it

8 dower.

9 MR. KUTIK: Youdon't haveto say it
10 dlower.

11 EXAMINER FARKAS: All right.

12 MR. SERIO: National datarelatesto the
13 regional data, the regional datarelates to the state
14 data, East Ohio dataisincluded within the state
15 data

16 MR. KUTIK: He never saysthat in his
17 testimony. Mr. Serio just made that up.

18 EXAMINER FARKAS: Okay.

19 MR. KUTIK: Our next motion, your Honor,
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20 dealswith question and answer 19 on page 13, lines 1
21 through 16.

22 EXAMINER FARKAS: Okay.

23 MR. KUTIK: Your Honor, we believe that

24 this portion of histestimony isimproper hearsay,
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1 andindiscussing why it'simproper hearsay I'd like
2 todirect the Bench's attention to an opinion by the
3 Commissionin | think it was March of 2006 or ‘7, |
4 can't read the date, in the case In the Matter of

5 S.G. Foods, Inc. versus FirstEnergy Corp., and I'd

6 liketo, if | can, approach to provide the Bench with

7 theopinion.

8 EXAMINER FARKAS: Yes.

9 MR. KUTIK: Your Honor, the reason why
10 thistestimony isinadmissibleisthat it isimproper
11 hearsay under Rule 803 of the Ohio Rules of Civil
12 Procedure. One of the unique features of the Ohio
13 Rulesof Civil Procedure, excuse me, Ohio Rules of
14 Evidenceisthat it differs from the Federal Rules of
15 Evidencein that the Federal Rules of Evidence under
16 803(8) allow reports with opinions and conclusions
17 while the Ohio rule does not.

18 And the opinion in S.G. Foods

19 particularly, your Honor, discusses this point at --
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20 starting at page 27, and to give some context, the

21 Commission in S.G. Foods was considering a motion by
22 the respondentsin that case relating to the blackout

23 of August 14th, 2003.

24 As part of an intergovernmental task
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1 forcethere was areport that was prepared about the
2 Dblackout and the alleged causes of the blackout. The
3 complainantsin that case wanted to introduce the

4 report and the respondents moved to strike that

5 report or any evidence about that report under --

6 becauseit was hearsay.

7 And in that case the Commission

8 gpecifically discusses the context and the contours

9 of Rule 803(8) and, specifically, at the bottom of

10 page 27 after discussing or quoting the rule, it says
11 "Under the Model Rules of evidence and those adopted
12 inmost other jurisdictions including the rules for

13 federal courts, also include one other subsection

14 whichisnot in placein Ohio. Under Rule 803(8)(c)
15 of those Model Rules admissible documents include
16 factual findings resulting from the investigation

17 made pursuant to authority granted by law. Such

18 investigative reports generally are not held to be

19 admissible in Ohio courts.”
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20 In other words, reports that state

21 conclusions are inadmissible.

22 Now, turning to Mr. Colton's testimony,

23 and particularly question and answer 19, they citea

24 report from DOE and |EA and they specifically cite a
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conclusion from that report. Itisnot data. Itis
aconclusion. Becauseit's aconclusion, it does not
properly fall within the public records exception to
the hearsay rule, therefore, it's hearsay and
inadmissible.

MR. SERIO: Y our Honor, if we're going to
apply therules, then | think we need to go back and
look at some of the studies that the company put into
the record where we didn't have the person that did

the study but we had the conclusions from the study
and we had a company witness testify regarding the
conclusions that that study reached and those were
admitted into the record.

It seemsto methat if we're going to
apply that looser standard to the company documents,
that same standard should apply to documents that
other parties have in this proceeding.

MR. KUTIK: I only recall one objection

that Mr. Serio made and it was an objection that he
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20 basically waived since he opened the door on that
21 particular piece of evidence.

22 MR. SERIO: Your Honor, | don't recall we
23 ever waived our objection to that. We raised the

24 objection, and | believe if you go back and look at
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the transcript, we argued that point for a period of
time in the proceeding and | think your Honor finally
made the decision that you were going to allow that
into the record over OCC's objection. And OCC still
has the opportunity to argue that point in a brief

that we file with the Commission as to whether that
was a correct ruling or not.

However, to the extent that the Bench

allowed that, seems to me that the same standard
should apply here.

MR. KUTIK: Again, there'sadifference
between then and here. We didn't open the door to
alow the DEO testimony in, DEO report in. The staff
didn't open the door to allow thisrecord in.

Mr. Serio in his questioning allowed or opened the
door to allow the Black & Veatch report in.

EXAMINER FARKAS. Ms. Hammerstein, do you
have anything to add?

MS. HAMMERSTEIN: No, your Honor. The
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20 staff would support this motion.

21 EXAMINER FARKAS: Okay. We're going to
22 take--isthatit?

23 MR. KUTIK: No, there are several others.

24 EXAMINER FARKAS: Okay.
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MR. KUTIK: | can give you a number, but
there's at least about seven others.

EXAMINER FARKAS: Okay.

MR. KUTIK: Our next motion, your Honor,
relates to question and answers 26 through 29, that
relates to page 19, line 13, to page 20, line 14, and
RDC -- Schedule RDC-12 and 13.

Thisisadiscussion of federal data, as
Mr. Colton admits in the answer to question No. 27,

page 20, line 8 to 11, this datais not specific to
Ohio. Itisfurther attenuated from what's happening
in DEO's testimony than the supposed Ohio data. And
also the Department of Labor datais also not
gpecific to Ohio, it's only related to, quote, "the
midwest," end quote, in question and answer 28. So
for all those reasons we would respectfully move the
Commission to strike questions 26 through 29.

MR. SERIO: Y our Honor, if you look on

guestion 26, the answer at line 17, the relationships

file:///A|/EastOhioGas-VolVI.txt (71 of 185) [8/28/2008 12:41:46 PM]



file:///A]J/EastOhioGas-Vol VI.txt

20 identified in the Ohio-specific data are the same

21 relationshipsidentified by the U.S. Department of
22 Energy initsassessment. Again, what Mr. Colton's
23 doing istrying to draw the relationship between the

24 various levels of datato show that his analysis
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1 isn't based on one piece of data or one governmental

2 agency, but it's based on the data and analysis of

3 threedifferent governmental agencies and he's

4 showing the relationship between the federal, the

5 regional, and the state data.

6 EXAMINER FARKAS: Okay. Ms. Hammerstein.
7 MS. HAMMERSTEIN: Your Honor, | guess|
8 canjust reiterate that the datathat Mr. Colton uses

9 isnonspecific in terms of Dominion's territory and

10 isn't relevant to the Dominion specific territory

11 information that it's trying to rebut Mr. Puican's

12 testimony.

13 MR. KUTIK: We have nothing further to

14 add on that motion.

15 EXAMINER FARKAS: Okay.

16 MR. KUTIK: Our next motion, your Honor,
17 isquestion and answer 31 through 37, and that

18 includes page 22, line 1, to page 25, line 19. This

19 motion, your Honor, is based upon the fact that what
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20 we'retalking about is Ohio PIPP data. Mr. Puican's
21 testimony is about Dominion customers and Dominion
22 PIPP dataand, therefore, it'sirrelevant and it does

23 not rebut Mr. Puican's statements.

24 EXAMINER FARKAS: Okay. Mr. Serio.
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MR. SERIO: Mr. Puican relied on PIPP
customers to be a surrogate for non-PI PP customers.
Mr. Colton in his testimony is identifying why using
Ohio PIPP customers as a surrogate for other Ohio --
for Ohio low-income non-PI PP customersisn't
appropriate.
Thereisn't any relationship that says
that using PIPP customer data for East Ohio customers
for non-PI PP customersis different than using Ohio
PIPP customer data for other Ohio non-PIPP customers.
It's a surrogate that the staff used in this case and
he's rebutting why it's not an appropriate surrogate
to use.
EXAMINER FARKAS:. Okay. Ms. Hammerstein?
MS. HAMMERSTEIN: Thank you, your Honor.
| would join the motion, but as my argument's the
same | don't have anything to add.
EXAMINER FARKAS: Okay.

MR. KUTIK: | have nothing further on
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20 that one.
21 EXAMINER FARKAS: Okay.
22 MR. KUTIK: Y our Honor, our next motion

23 dealswith question and answer 33, and also -- which

24 ison page 23, line 8, through page 24, line 7. It
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1 would alsoinclude RDC-14. And the basis of that

2 motion, your Honor, isthe Ohio Rules of Evidence

3 Rule705. If I may approach.

4 EXAMINER FARKAS: Yes.

5 MR. KUTIK: Your Honor, this question and
6 answer refersto astudy that Mr. Colton supposedly
7 wasinvolvedin. Thisisastudy that has not been

8 provided to us and is not otherwise in the record.

9 Rule 705 applies to expert testimony, and

10 Rule 705 says an expert may testify in terms of an
11 opinion or inference and give the expert's reason

12 therefor after disclosure of the underlying data,

13 facts, or data-- that's after disclosure of the

14 underlying facts or data.

15 The casethat | provided to you, Waters

16 versusAllied Machine & Engineering Corp., and there
17 aremany othersin Ohio law, basically stands for the
18 proposition or at least had decided on page, |

19 believeitis20 of 29, in that case a party
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20 attempted to have an expert testify about a study.

21 The study was not disclosed, not provided in

22 discovery. The court excluded the testimony, and the
23 appellate court upheld the exclusion.

24 The same rule and same principle would

file:///A|/EastOhioGas-VolV1.txt (78 of 185) [8/28/2008 12:41:46 PM]



file:///A]J/EastOhioGas-Vol VI.txt

8

9

10

11

12

13

14

15

16

17

18

19

40

apply here. He'stalking about some study that he
did, we haven't seenit, it's not been disclosed to
us, it'stoo late in the day now for usto get it.
MR. SERIO: Your Honor, asfar asit
being too late in the day, it seemsto methat if the
company wants additional time to look at studies like
this one, OCC has no objection to that. My
understanding is that we were on an expedited
schedule to get Mr. Colton here, deposed, and on the
stand as quick as possible at the company's request.
Mr. Colton informed me the study's
available on the internet and can easily be
downloaded and had we had more time, rather than
filing this even a day earlier than your Honor
initially requested, we would have made every attempt
to provide additional information to the company as
wanted.
However, it's been my experiencein

rebuttal testimony in proceedings before the

file:///A|/EastOhioGas-VolV1.txt (79 of 185) [8/28/2008 12:41:46 PM]



file:///A)/EastOhioGas-VolVI.txt

20 Commission that we rarely get the opportunity to do
21 separate discovery of witnesses before they take the
22 stand when they provide rebuttal testimony, and we're
23 generally required to take the witness with their

24 rebuttal testimony within aday or two of them
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1 providing the testimony, and that's been the practice
2 of thisCommission.

3 Now, if the company wants additional

4 time, we're willing to give them the time, we have no
5 objectionto that. It'saquestion of whether the

6 company wants to take the time in order to do that or
7 if the company wantsto rely on an artificia

8 deadline that the company's created. And to the

9 extent that the proceeding has gone long, it's

10 because the company chose to file the PIR filing six
11 monthsinto the regular rate case proceeding that

12 there wasthe delay that we're faced with today.

13 EXAMINER FARKAS. Ms. Hammerstein.
14 MS. HAMMERSTEIN: Thank you, your Honor.
15 Staff also was not provided this study that's

16 referred to in the testimony and, obvioudly, we

17 haven't had an opportunity or timeto find it

18 ourselves. Staff would join the motion to strike.

19 MR. KUTIK: Your Honor, the company
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20 should not be put to the Hobson's choice of further
21 delaying this case which will reach its one-year

22 anniversary Friday or dealing with improper rebuttal
23 testimony. That'sall | have to say about that.

24 For our next motion, we would move to
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1 strike question and answer 34, page 24, lines 9

2 through 13. This, again, refersto -- or thisrefers

3 toandisin fact the only reference to the materials

4 and thediscussion in section I11. For the reasons

5 which we stated with respect to section Il this

6 question and answer should also be stricken.

7 EXAMINER FARKAS: Okay.

8 MR. SERIO: Your Honor, we believe that

9 it absolutely responds to Mr. Puican's reliance on

10 PIPP customersinlieu -- as a surrogate for

11 low-income customers.

12 EXAMINER FARKAS: Okay. Ms. Hammerstein.
13 MS. HAMMERSTEIN: Thank you, your Honor.
14 Nothing to add.

15 EXAMINER FARKAS: Okay.

16 MR. KUTIK: Your Honor, our next motion

17 relatesto question and answer 35 and 36 which ison

18 page 24, line 15, through page 25, line 2. Excuse

19 me, line12. Line12. And the footnote on page 25 |
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20 believe.

21 Thisrefersto athird-party study. It

22 isnot astudy that was done by Mr. Colton. It was

23 not astudy that was done by any governmental agency.

24 It does not qualify in any way, shape, or formasa
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1 publicrecord, it is hearsay and, therefore, should

2 beexcluded as hearsay.

3 Further, it should be excluded because it

4 does not -- because OCC has not complied and

5 Mr. Colton has not complied with the requirements of

6 rule 705.

7 MR. SERIO: Y our Honor, it's my

8 understanding that that's a study done by the state

9 of Ohio regarding Ohio weatherization, soitisa

10 known study and it's a governmental study.

11 It was done by a private consultant for

12 the state of Ohio.

13 MR. KUTIK: Yes, that isfor the state of

14 Ohio, not by the state of Ohio.

15 EXAMINER FARKAS:. Okay. Ms. Hammerstein?
16 MS. HAMMERSTEIN: Thank you, your Honor.
17 The staff agreesthat thisis hearsay and believes

18 that it should be stricken.

19 EXAMINER FARKAS: Okay.
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20 MR. KUTIK: Your Honor, our next motion
21 dealswith section VI, Roman numeral V1 of

22 Mr. Colton's testimony, which includes page 27, line
23 1, through page 34, line 15. This dealswith the

24 general issue of the alleged effect of SFV rates on
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low-income persons. That is certainly atopic that
was discussed by Mr. Radigan, could have been
discussed by Mr. Radigan or any other witness as part
of OCC'sdirect case and, therefore, it isimproper
rebuttal testimony.
MR. SERIO: Again, your Honor, we
identified sections of Mr. Puican's testimony that
this testimony specifically rebuts.
EXAMINER FARKAS:. Okay. Ms. Hammerstein?
MS. HAMMERSTEIN: Thank you, your Honor,
but asis exemplified by Mr. Radigan's testimony, the
Issue came up even before Mr. Puican's testimony was
filed and could have been addressed in additional
supplemental testimony by OCC.
EXAMINER FARKAS: Okay.
MR. KUTIK: Your Honor, our next motion
deals with question and answer 42. Thisisat page
28, lines 7 through 19. Thisrefersto earlier

testimony, so to the extent that the Bench would
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20 strike that earlier testimony, it should also strike

21 thistestimony.

22 EXAMINER FARKAS: Mr. Serio.
23 MR. SERIO: Give mejust a second, your
24 Honor.
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MR. KUTIK: Your Honor, for our -- I'm
sorry, are you still waiting for Mr. Serio?

MR. SERIO: Y our Honor, what Mr. Colton
iIsdoing in this piece of testimony isheis
responding to the conclusionsin Mr. Puican's
testimony that the straight fixed variable rate
design does not negatively impact |ow-usage customers
in adisproportionate manner. He's put that into
context and done an analysis and gone step by step

for how that additional harm is caused as a result of
the change to the straight fixed variable rate design
that's suggested in staff's testimony.

For example, in his question and answer
43, he's explaining how by --

MR. KUTIK: I'msorry. The motion deals
with question and answer 42.

MR. SERIO: I'm sorry, 42. | got it
confused with another one. | was going beyond it.

What he's done, Mr. Puican on the stand
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20 actualy indicated that the larger the gap between a

21 low-usage customer away from the average usage of a
22 hundred that was on his Exhibit, | think it was his

23 Exhibit 1 and 3, the further you got away from that,

24 the greater the impact on either the low-usage or the
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1 high-usage customer.

2 The testimony in question and answer 42
3 directly relates to the conclusions reached by

4 Mr. Puican in that chart and the testimony that he
5 gaveyesterday.

6 MR. KUTIK: Your Honor, the testimony
7 particularly starting at line 12 talks about "As |

8 described in detail above." So to the extent his

9 description of whatever he describes aboveis

10 stricken, this should be stricken as well.

11 Our next motion, your Honor --

12 EXAMINER FARKAS. Ms. Hammerstein, do you

13 have anything to add?

14 MS. HAMMERSTEIN: No, thank you, your
15 Honor.

16 EXAMINER FARKAS: All right.

17 MR. KUTIK: Our next motion, your Honor,

18 dealswith questions and answers 43 through 45. Y our

19 Honor, this deals with an apparent analysis by
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20 Mr. Colton, and | defy the Bench as the reviewer of
21 thistestimony to be able to understand the basis of
22 thistestimony.

23 Itis certainly not provided in the

24 testimony. It has certainly not been provided to any
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other party and, therefore, it's improper expert
testimony under Rule 705.

MR. SERIO: Y our Honor, Mr. Colton
describes his methodology item by item in explaining
what he did in hisanalysis. If the company doesn't
understand it, cross-examination is the opportunity
to question why he did what he did, but what he's
donein histestimony is explaining it.

It's no different than what any other
witness does when they explain how they did their

analysis and then if you don't understand it, you
have the opportunity to ask the witness that when he
takes the stand.

MR. KUTIK: Itisnot up to the company
to discern the bases on the record for astudy. It
Is the proponent, OCC's burden to do that. They have
not done that.

MR. SERIO: Your Honor, | don't see how

that's any different than a cost-of-service study
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20 that the company puts in the record and we have the
21 opportunity to ask them questions about it. If |

22 don't understand the cost-of-service study, | ask

23 them what the cost-of-service study did and how it

24 didit. Thefact that | may not understand it
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1 doesn't mean that it's an inadequate or improper

2 cost-of-service study. The same should apply here.
3 If the company doesn't understand what he
4 didinhisanalysis, they should ask him directly and
5 give him the opportunity to explain exactly what he
6 did and why hedid it.

7 MR. KUTIK: Basic facts are disclosed,

8 thebasic calculations are disclosed in a

9 cost-of-service study, they haven't been done here.
10 EXAMINER FARKAS: Okay.

11 MR. SERIO: Y our Honor, | disagree. |

12 think he explains basic facts. He identifiesthe

13 different dollar amounts and those are the facts that
14 heusesin hisanalysis.

15 EXAMINER FARKAS: Okay.

16 MR. KUTIK: Well leaveit up to the

17 Bench to make that determination.

18 EXAMINER FARKAS. Ms. Hammerstein.

19 MS. HAMMERSTEIN: Thank you, your Honor,
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20 | don't have anything to add at this time.

21 EXAMINER FARKAS: Okay.

22 MR. KUTIK: And for our last motion we

23 would move to strike question and answer 50, page 36,

24 line 1through 11. This asksaquestion about a
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pilot low-income tariff such as approved in the Duke
case. Well, we're not in the Duke case and nobody's
proposing a pilot program, and certainly Mr. Puican,
the alleged witness to be rebutted, said nothing
about a pilot program.
MR. SERIO: Y our Honor, question and
answer 50 was an attempt to provide the Commission
with an additional clarification regarding a program
that the Commission | believe expanded in the order
in the Duke proceeding. To the extent that the
Commission was going to consider doing something like
that on their own in this proceeding, it was an
attempt to provide the Commission with an explanation
and analysis as to whether that would rectify the
problemsidentified in Mr. Colton's testimony in
response to Mr. Puican's testimony.
EXAMINER FARKAS: Ms. Hammerstein.
MS. HAMMERSTEIN: Y our Honor, this

clearly doesn't respond to anything in Mr. Puican's
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20 testimony and it'sjust not relevant to this case.

21 EXAMINER FARKAS: Okay.

22 MR. KUTIK: What the Commission might do
23 and the response -- helpful suggestion as to what the

24 Commission might do is not arebuttal to Mr. Puican's
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1 testimony. But what thisreally showsiswhat the

2 game afoot really is, which isto supplement their

3 direct case.
4 EXAMINER FARKAS: Okay.
5 MR. SERIO: Y our Honor, it's an attempt

6 to provide an explanation as to why in the context of
7 describing the reaction to Mr. Puican's testimony

8 even going to the extent of a pilot program wouldn't
9 cure the problems caused by the move to strike fixed
10 variable rate design.

11 EXAMINER FARKAS. Ms. Hammerstein?
12 MS. HAMMERSTEIN: | don't have anything
13 to add, thank you, your Honor.

14 MR. KUTIK: Mr. Serio'sjust repeated

15 himself, and | have nothing further to add.

16 EXAMINER FARKAS: Okay.

17 MR. KUTIK: That'sall the motions that

18 we have at thistime.

19 EXAMINER FARKAS: All right. Thank you.
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20 MR. SERIO: Y our Honor, to the extent

21 that the motions were as extensive as they were, we'd
22 like the opportunity to respond in writing. If the

23 Commission's going to --

24 EXAMINER FARKAS: We've heard the

file:///A|/EastOhioGas-VolV1.txt (100 of 185) [8/28/2008 12:41:46 PM]



file:///A]J/EastOhioGas-Vol VI.txt

5l
1 responses to the motions.
2 |s there anything else?
3 MR. KUTIK: That'sal we have at this
4 time.
) EXAMINER FARKAS: Anything else?
6 MS. HAMMERSTEIN: Nothing further, your
7 Honor, thank you.
8 EXAMINER FARKAS: Anything else?
9 MR. SERIO: No, your Honor.
10 EXAMINER FARKAS: Thenwell stand in

11 recessuntil 2. Come back at 2 -- 3 o'clock.
12 (At 12:45 p.m. arecess was taken until
13 3:00 p.m.)

14 ---

15

16

17

18

19
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1 Wednesday Afternoon Session,
2 August 27, 2008.
3 - - -
4 EXAMINER FARKAS: Why don't we go on the
5 record.
6 During the recess we reviewed the

7 company's motionsto strike and we have the following
8 rulings: Thefirst motion to strike was to strike

9 theentire testimony of Mr. Colton, we're denying

10 that. Let me say as a preface we reviewed these --

11 we made these rulings based on the three purposes of
12 therebuttal testimony as stated on page 4 which were
13 torebut certain portions of Mr. Puican's testimony.

14 The first motion we're denying. The

15 second motion was to strike section |11 which was

16 question and answer 9 through 15, page 4, line 20,

17 through page 10, line 16, and including RDC-1, 2, and
18 3, and we are granting that motion.

19 Number three was to strike Section |V,
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20 and we are denying that motion.

21 Number four was to strike question and
22 answer 19, and we're denying that motion.

23 Number five was to strike Q and A 26

24 through 29, and we are denying that motion.
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Number six was Q and A 31 through 37, and
we are denying that motion.

Number seven was Q and A 33, and we are
denying that motion.

Number eight was to strike Q and A 34,
which is page 24, line 9 through 13, we are granting
that motion.

Number nine was the motion to strike Q
and A 35 and 36 which was page 24, line 15, through

page 25, line 12 including the footnote on page 25,
and we are granting that motion.

Number six was to -- excuse me, strike
section VI, and we are denying that motion.

Number 11 wasto strike Q and A 42, and
we are denying that motion.

Number 12 wasto strike Q and A 43
through 45, and we are denying that motion.

And the last motion wasto strike Q and

A 50, which is page 36, line 6 through 11, and we are
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20 granting that motion.

21 MR. KUTIK: | believe, your Honor, |

22 think the last motion waslines 1 through 11.

23 EXAMINER FARKAS: I'm sorry, 1 through

24 11, that's correct. So we're granting that motion to
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1 strike 1 through 11, lines 1 through 11.

2 MR. KUTIK: Your Honor, in light of your

3 rulings, | wonder if we might be able to take maybe a

4 five-, ten-minute break just to see what we have and

5 then make our determination of how we'd liketo

6 proceed.

7 EXAMINER FARKAS: Okay. Let'sgo off the

8 record.

9 MR. SERIO: Y our Honor, before we go off
10 therecord, | didn't keep track of exactly where they
11 fall but there were two reports that there was a
12 question asto whether OCC provided them in
13 discovery, and it's my understanding that before you
14 strike there should be a motion to compel, and before
15 there'samotion to compel there should be a request.
16 Wenever got it.

17 We do have both of those reports here
18 available. If you want us to distribute them to the

19 parties and yourself, | quite frankly didn't catch

file://IA|/EastOhioGas-VolV1.txt (107 of 185) [8/28/2008 12:41:46 PM]



file:///A)/EastOhioGas-VolVI.txt

20 wherethey fell and whether that was denied or
21 granted on the motion to strike. | just want it
22 noted for the record that we do have those two
23 reports here, it's the Ohio Home Weatherization

24 Assistance Program Impact Evaluation and the Ohio
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1 Statereport that Mr. Colton participated in

2 preparing.
3 EXAMINER FARKAS: Okay.
4 MR. KUTIK: We're more than glad to look

5 at that information.
6 EXAMINER FARKAS:. Okay. | would say why

7 don't you provideit to the parties.

8 MR. SERIO: Did your Honors want a copy?
9 EXAMINER FARKAS: Yes.

10 WEe're still on the record.

11 EXAMINER PIRIK: Before we go off the

12 record, | don't know that you wanted them to leave
13 theroom on this, but before we go off the record so
14 that you can discuss the rulings that were just made
15 and Mr. Colton's testimony, the Bench also wanted to
16 bring up another issue that arose out of our review

17 of the stipulation itself.

18 After looking at the stipulation we noted

19 that thereisarate of return that was agreed to by
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20 adl of the partiesin that stipulation, and in light
21 of the fact that we have the straight fixed variable
22 issuethat isstill out there that is the issue that

23 isbeing debated amongst the parties and that the

24 Commission will be deciding, we did have some
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guestions with regard to that and, as you all know,

we literally had avery limited amount of time, as

you did, to actually look at this stipulation; "we"

the Bench.

But in looking at it we do have a

guestion and the question has to do with whether or

not the rate of return that isin the stipulation

took into account the possibility that the straight

fixed variable was being considered by the Commission
or being proposed to be considered by the Commission,
and the examiners are interested in having those
guestions answered on the record before we close the
record.

MR. KUTIK: Sure. Your Honor, it's the
understanding of the company that the rate of return
that's stipulated in the stipulation would be
unaffected by the outcome of the rate design issue.

EXAMINER PIRIK: Yes, | know that that is

a stipulated rate of return that isin the
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20 stipulation, but our question goes more to the

21 question of -- our question goes more to the question
22 of with the straight fixed variable rate design,

23 whether or not that affects the rate of return.

24 MR. KUTIK: To our view, your Honors, it
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1 reflectsthe rate of return that's appropriate for

2 either outcome that's been proposed in this case.

3 EXAMINER PIRIK: And | do appreciate that
4 comment on behalf of counsel for the company, but we
5 actually need evidence on the record that actually

6 statesthat. So at the time when we would actually

7 bring Mr. Colton back for rebuttal, that's why we're

8 posing it to you now. When you take the break, we

9 will need, | don't know who, but someone from one
10 party, two parties, three parties, however many

11 parties want to testify to it, we would appreciate

12 having witnesses on the stand to actually clarify

13 that for uson the record.

14 MR. KUTIK: Wewill certainly make a

15 witness available for you.

16 EXAMINER PIRIK: So aswe go off the

17 record and you're determining how to handle this

18 rebuttal witness, if you could also discuss that, we

19 would appreciateit.
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20 Mr. Reilly.

21 MR. REILLY: Wewill do that, your Honor,
22 we will be prepared to put awitness on the stand.

23 Depending on the length of time with Mr. Colton, we

24 would be prepared to put a witness on the stand yet
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today with that question you just raised.

EXAMINER PIRIK: Redly, | don't know,
OCC, would you have someone that would be responsive
to that?

MR. SERIO: Y our Honor, when we're off
the record, | think once we talk to the staff and the
company and make sure we understand the position that
the witnessistaking, it may well be that OCC is
comfortable with the staff witness covering it from
our perspective also. We just need to make sure that
the language is clear and that whatever testimony the
witnessis going to give does reflect our
understanding as well.

EXAMINER PIRIK: Okay. | just want to be
sure that whatever is put on the stand isin fact the
understanding of all the parties and how the straight
fixed variable effects the rate of return as set
forth in the stipulation.

MR. SERIO: | would add, your Honor, to
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20 the extent that we rely on the staff witness, if your

21 Honor wanted when the witness was done, we'd be happy
22 to represent on the record that that did reflect our

23 understanding as well.

24 EXAMINER PIRIK: We would appreciate
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that.
MR. SERIO: To the extent that it
requires usto bring a witness back into town, it's
really difficult for usto have our consultant come
back into town for that limited basis.
EXAMINER PIRIK: We appreciate that.
MR. SAUER: Before we go off the record,
your Honor, the matter of we had amotionto -- a
renewed motion yesterday to admit Roycroft's
Attachment 8 and the table of contents page as well
and I've given that to the parties earlier. | think
everyone is okay with that, and I'm not sure how you
want this marked. We reserved | think 14A maybe as
an exhibit for that, or we could put arenewed
exhibit number on it.
EXAMINER PIRIK: It has already been
marked and it's already been admitted into the
record, so you just need to provide a copy to the

court reporter.
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MR. SAUER: Might | approach?
EXAMINER FARKAS: Yes.
We're off the record.

(Off the record.)

EXAMINER FARKAS: Let's go back on the
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1 record. Mr. Kutik.

2 MR. KUTIK: Yes, your Honor. Subject to

3 therulingsthat you've made on our motions to

4 strike, and of course subject to the objections we've

5 made in our motionsto strike, we would be prepared
6 to stipulate to the admissibility of Mr. Colton's

7 testimony without any further cross-examination.

8 EXAMINER FARKAS: Do you have aresponse?
9 MR. SERIO: Obviously, your Honor, we're
10 not going to require the company to cross-examine
11 Mr. Colton; however, in order to preserve the

12 opportunity to make an argument in brief before the
13 Commission we would like to proffer questions 9

14 through 16 and 34, questions and answers, so that we
15 would have the opportunity to make argument to the
16 Commission. It's my understanding that questions 9
17 through 16 and 34 were stricken on the grounds that
18 it was not appropriate rebuttal testimony.

19 | believe | misstated, your Honor. It's
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20 9 through 15 and question 34.

21 And in an attempt to fully disclose what

22 wewould arguein brief, it would be our argument in
23 brief that to the extent that we're told that this

24 was not appropriate rebuttal testimony and should
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have been done as supplemental testimony, it's my
understanding of reviewing the entries that were
issued in this proceeding there was never any
deadline provided by the Bench or the Commission as
to adeadline for supplemental testimony being
filed.
Therefore, inasmuch as the Commission
rules also don't provide a deadline for any
supplemental testimony, we would turn around and
take those portions of Mr. Colton's testimony and
resubmit them as supplemental and make the argument
that they should have been alowed into the record
accordingly. And, again, | understand your ruling.
We just want to preserve the argument so we can make
itin brief.
MR. KUTIK: I'm not really sure what the
purpose of the proffer is, especially when we're
talking about prefiled testimony.

If the witness was not going to be able
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20 totestify about it orally, then a proffer would be
21 appropriate. Therecord standsasitis. The

22 documentiswhat itis. We're saying the document
23 can certainly be offered and admitted subject to the

24 rulings on the stipulations -- on the motions to
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1 strike.

2 With respect to Mr. Serio's comments

3 about it being appropriate supplemental testimony,

4 it'salittletoo late in the day for supplemental

5 testimony with regard to something that they knew
6 about many, many months ago.

7 MR. REILLY: Your Honor, we would just
8 join with the company in their response and we would
9 just note with regard to the question of whether it's
10 supplemental testimony or not, that everybody has
11 rested their casein chief, | mean that was clear

12 Dbefore we came back here today, and that this was
13 clearly the rebuttal phase we werein. | don't think
14 there was any doubt in anybody's mind and in the
15 Bench'sdiscussion of that in previous hearings as to
16 thefact that the casesin chief, the direct cases,

17 had closed.

18 We were clearly in the rebuttal phase

19 today, so filing supplemental testimony at this point
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20 intime would be improper.

21 EXAMINER FARKAS: Okay.
22 MR. REILLY: Thank you.
23 EXAMINER FARKAS: | think at this point

24 thefirst thing we need to do is mark the testimony
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so why don't we do that first.
MR. SERIO: We would mark that as OCC
Exhibit 21, your Honor. | stand corrected it's 22,
your Honor.
EXAMINER FARKAS: Okay.
(EXHIBIT MARKED FOR IDENTIFICATION.)
EXAMINER FARKAS: Isthere any objection
to the admission of the testimony subject to the
Bench's rulings on the motions to strike?
MR. KUTIK: Aslong as, certainly, which
| think the record does reflect, that we did have
objections pursuant to our motionsto strike and
those objections were overruled.
EXAMINER FARKAS: Okay.
MS. HAMMERSTEIN: No objections subject
to the Bench's rulings.
EXAMINER FARKAS: Then we will admit the
rebuttal testimony of Mr. Colton, OCC Exhibit 22,

subject to the Bench's rulings on the motions to
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20 strike.

21 MR. KUTIK: Thank you, your Honor.

22 (EXHIBIT ADMITTED INTO EVIDENCE.)
23 MR. KUTIK: Your Honor, at thistime we

24 would move for leave to file surrebuttal testimony,
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and we are prepared to file that testimony right now
or to put Mr. Murphy on right now.

The prefiled testimony isin substance
less than three pages and we believe that we can
proceed expeditiously today to get Mr. Murphy on and
off the stand.

EXAMINER FARKAS:. Okay. Priorto
addressing that | just want to address Mr. Serio's, |
don't know if it was a motion, but it was a request
to offer supplemental testimony and/or a proffer,

and we're going to deny that motion, both the motion
to provide supplemental testimony and to make a
proffer.

MR. SERIO: Thank you, your Honor.

EXAMINER FARKAS: Now, you want to do
surrebuttal testimony?

MR. KUTIK: Yes. And we can provide a
copy to the bench if the Bench would like to review

it before ruling on our motion.
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20 EXAMINER FARKAS: Why don't you provide a
21 copy to al partiesand we'll look at it.

22 MR. KUTIK: Okay.

23 EXAMINER FARKAS: Why don't we go off the

24 record when we get it.
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1 MR. KUTIK: Sure.
2 (Off the record.)
3 EXAMINER FARKAS: Why don't we go back on

4 therecord. We are going to alow thistestimony in,

5 and the only issue would be giving OCC and staff

6 appropriate time to review the testimony before

7 cross-examining the witness. Histestimony isfairly
8 circumscribed, so | would say --

9 How much time do you believe you need?

10 Andthen| can make aruling.

11 MR. SERIO: I'd like about half an hour.

12 EXAMINER FARKAS: Okay. WEell do that.
13 Well adjourn till 25 after.

14 (Recess taken.)

15 EXAMINER FARKAS: WEell go back on the
16 record. Mr. Kutik.

17 MR. KUTIK: Yes, your Honor. Pursuant to
18 our motion to leave to file surrebuttal we at this

19 point intime call Jeff Murphy for surrebuttal.
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20 EXAMINER FARKAS: Okay. | believeyou've
21 been swornin aready, you're still under oath.

22 Y ou can proceed.

23 .- -

24
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1 JEFFREY A. MURPHY

2 being previoudly duly sworn, as prescribed by law,
3 was examined and testified as follows:

4 DIRECT EXAMINATION

5 By Mr. Kutik:

6 Q. Mr. Murphy, do you have before you what's
7 been marked for identification as DEO Exhibit 1.5?
8 A. Yes, | do.

9 Q. What isthat, please?

10 A. That isthe surrebuttal testimony that |

11 filed in this proceeding.

12 Q. Do you have any additions or corrections
13 to make to that testimony?

14 A. Yes, | do. | have one minor correction.
15 Q. Whatisthat?

16 A. On page 4 of my testimony, line 8, answer
17 A9, | would like the first portion of that response
18 toread "An analysisof avalid proxy for these

19 low-income non-PIPP DEQO customers," et cetera. |
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20 would like to insert the word "these" prior to
21 "low-income."

22 Q. Do you have any other additions or
23 corrections to make?

24 A. No, | do not.
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[ —

Q. If | asked you the questions that appear
2 in Exhibit 1.5, would your answers be as they appear
3 in Exhibit 1.5 with that correction?

4 A. Yes, they would.

5 MR. KUTIK: | have no further questions.

6 EXAMINER FARKAS: Okay. Staff have any
7 questions?

8 MS. HAMMERSTEIN: I'd liketo but | think

9 Mr. Serio might object.

10 EXAMINER FARKAS: Okay.

11 MS. HAMMERSTEIN: Thank you.
12 EXAMINER FARKAS:. Mr. Serio.
13 MR. SERIO: Thank you, your Honor.
14 ---

15 CROSS-EXAMINATION

16 By Mr. Serio:

17 Q. Good afternoon, Mr. Murphy.
18 A. Good afternoon.

19 Q. Canyou tell mewhen you did the analysis
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20 that's contained in your surrebuttal testimony?

21 A. Thisanaysiswasinitiated yesterday and
22 completed very early this morning.

23 Q. Andas| understand it, on page 2 of that

24 testimony you identified three criteriato identify
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the accounts that you reference, correct?

A. Yes. Thesethree criteriawere used to
identify accounts that were eligible for the
residential moratorium disconnection that was
instituted last winter.

Q. Isityour position that al low-income
residential customers were eligible for the
moratorium last winter?

A. No, it wasnot. The moratorium applied
only to those customers at or below 175 percent of
the poverty level. Those customers can include both

PIPP customers as well as non-PIPP customers, but
this analysisis focused on those |ow-income non-Pl PP
customers that were eligible for the residential
moratorium on disconnections.
Q. | think we just crossed each other. What
| wondered wasisit your testimony that the 167,000
accounts that you've identified, does that make up

the entirety of low-income customers on the Dominion
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20 system?
21 A. No, it doesnot. It only makes up those
22 customersthat we've identified asbeing in this
23 group.

24 Q. Do you know how many low-income
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residential customers there are on the Dominion
system?

A. Could you identify what you mean by
"low-income"?

Q. Wadll, my previous question to you was did
the 167,000 constitute all low-income, and your
response to mewasno. So | guess|'m -- what did
you mean by "low-income" in response to my question
when you said "no"?

A. Theinitia responsethat | provided
indicated that not all customers at or below
175 percent of the poverty level may in fact apply
for either PIPP or have been receiving HEAP benefits.
There may be some customers at or below 175 percent
of the poverty level that choose not to do either of
those actions.

Q. Okay. Soitispossible -- scratch that.

The 167,000 accounts that you identify

are the accounts that are at or below 175 percent of
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20 the poverty level that fall in the three criteria,

21 correct?

22 A. That iscorrect, asidentified in our

23 system. And | would note that that's approximately

24 15 percent of our entire customer base.
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Q. Yetyou'veindicated that there could be
other low-income customers that are at or bel ow
175 percent of the poverty level that are not
included in that 167,007 correct?

A. That's correct. The company in
partnership with community action agencies and the
Ohio Department of Development do our best to reach
out to those customers that may be in that income
category to make them aware of the benefits and to
encourage them to apply for and potentially receive
those benefits. So there's a significant amount of
outreach, but certainly there may be customers within
that category who nonetheless still choose not to
receive that sort of benefit.

Q. Do you have any kind of estimate asto
the number of customersthat either don't get that
information or choose not to apply for any of the
assistance that's available?

A. No, wedon't. Andwe don't know of any

file://IA|/EastOhioGas-VolV1.txt (139 of 185) [8/28/2008 12:41:47 PM]



file:///A]J/EastOhioGas-Vol VI.txt

20 studiesthat have been performed to assess that
21 particular amount.

22 Q. Now, your third criteriawas the listing
23 of HEAP dligible accounts provided by the Ohio

24 Department of Development. Do you know how the
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Department of Development determines HEAP
eligibility?

A. Yes. For the most part that HEAP
eligibility is established by virtue of an
application process done in what are called community
action agencies. Those agencies work in tandem with
the Ohio Department of Development in order to gather
up that information and then determine whether or not
the household isincome eligible for certain

benefits.

Q. Now, you've indicated that you had
12-month usage data for the remaining 59,000
accounts.

A. That's correct, for the 59,000 accounts
that are at or below 175 percent of the poverty level
but not on the PIPP program. We looked at that
12-month billing period for the year ending July
2008.

Q. Didyou have any low income, which would
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20 be 175 percent or below of the poverty level, that
21 youdidn't have afull 12 months worth of data on
22 that were not included here?

23 A. No. Itwasall of those accounts that

24 are currently active accounts on the system that were
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flagged, if you will, as one of those types of
accounts; again, that is the accounts that were in
that residential moratorium.

Some of those accounts may have had zero
consumption for some of those months, but they were
all of the active accounts that were evaluated and
identified not just on an account basis, but on a
premise basis. Because there may be change of the
account holder, we wanted to make sure that we
tracked consumption at the premise as awhole, not
just with that particular account holder.

Q. Okay. | think you indicated previously
that the 167,000 low income constitutes about
50 percent of your customer base.

A. That's correct.

Q. Do you have any idea how that 15 percent
compares to census data analysis as to what the
poverty level, 175 percent or below poverty level is

for the area served by Dominion East Ohio?
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20 A. No, | don't. What | can stateisthisis

21 theinformation contained in our billing system for
22 our customers receiving service under our rate

23 schedules.

24 Q. Doyourecdl inyour, | think it was
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your very first testimony, your direct testimony,
there was some testimony regarding the economic
conditions in Cleveland and Cuyahoga County? Do you
recall that?
A. Yes, | do.
Q. Doyou recadl that there have been
surveys or analysis done that indicate that Cleveland
may be the poorest large city in the United States?
MR. KUTIK: Objection; beyond the scope
of surrebuttal.
EXAMINER FARKAS: I'll sustain the
objection.

Q. Youindicate that the test year average
residential customer usage was 99.1 Mcf. What was
the test year that was used?

A. Itwascaendar year 2007.

Q. And| believe you indicated that the 12
months' data that you used to investigate low-income

customers was July 2008, 12 months ended July 2008.
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20 A. Yes, that's correct. We wanted to use

21 the most readily available and recently available
22 datathat we had and specifically be able to use that
23 information that was generated for the moratorium

24 that | spoke of earlier.
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1 Q. Sothetest year and the year that you

2 used for low-income customers are two separate

3 periods, correct? They're different.

4 A. Yes. That iscorrect.

5 Q. Do you know how the weather for the test
6 year was compared to normal weather?

7 A. For test year we adjust the volumesto

8 reflect normal weather.

9 Q. Okay. The99.1 Mcf that average

10 residential customers use, isthat a normalized

11 number?

12 A. Yes itis.

13 Q. And the 95 Mcf for the 59,000 customers,
14 isthat anormalized number?

15 A. No; that isjust actual data. Given the

16 time frame that we were working under we wanted to
17 get the actual billing information for the latest

18 available period.

19 Q. Soif | want to compare two numbers, I'm
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20 comparing a normalized number to a non-normalized
21 number, correct?

22 A. You are. But the differences you would

23 have between the two is very minor because the number

24 of degree days over this period, again the 12-month
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period ending July 2008, was only 2 percent colder
than normal, and so even if you were to attribute all
of the usage to weather related consumption, you
would only adjust the volumes by a scant 2 percent.
So the final conclusions would remain the same as
what are stated in the testimony.

Q. Soyou'resayingthat if | look at the
six months of data that's different between the two
years which would be the January through July of 2008
period --

A. That would be seven months.

Q. Seven months. You're saying that at most
that was 2 percent colder than normal?

A. What | was specifically saying was for
the 12-month period of August 2007 through July 2008
that the weather over that entire 12-month period was
only 2 percent colder than normal meaning that,
again, that the volumes that are in this testimony

would be very close to the volumes you would get if
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20 you wereto normalize all of the data.

21 Q. You made a correction on page 4 of your
22 testimony, inserted the word "these." Explainto me
23 theintent behind adding that word.

24 A. Certainly. | just wanted to make sure
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that parties understood that the analysis of this
valid proxy is associated with these particular
low-income customers. We weren't trying to suggest
that it covered the entire universe. We would
suggest, however, that it's the vast majority of
those customers primarily because of the outreach
efforts that we have to make customers aware of those
programs.
Q. Okay. Just so I'm clear on what you just
said, you think the analysis of avalid proxy for the
59,000 accounts is the low-income, non-PIPP DEO
customers, right?
A. Those low-income non-PIPP DEO customers
at or below 175 percent of the poverty level.
Q. Which would be 59,000, correct, that
weren't PIPP customers?
A. That'scorrect. When you include the
PIPP customers, of course, you're at the 167,000

levels.
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20 MR. KUTIK: Just to make sure, Mr. Serio,
21 you said "that weren't."

22 MR. SERIO: That were not.

23 MR. KUTIK: Your answer was right, but

24 I'mnot sure | heard Mr. Serio's question, that's
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all.
MR. SERIO: Let me clarify.
Q. There's 167,000 accounts that are at
175 percent of the poverty level or below, correct?
A. Yes. If you'll look at Exhibit JAM-1.8,
there's a summary there that might make the
discussion alittle easier.
Q. Right. And 108,000 are PIPP accounts
which leaves 59,000 that are low-income non-PIPP, and
you're indicating that you don't know that that's all
of them but you believe that's the mgjority of
low-income non-PI PP.
A. Yes, | do. Once again, because we're
focusing on a group of customers that the company
community action agencies and the Ohio Department of
Development do a substantial amount of outreach to in
order to make them aware of these kind of benefits.
In fact, In our call center one of the winter

preparation training courses that are provided isa
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20 session wherein the agents are informed to provide
21 customerswith that kind of information should they
22 call in seeking payment assistance.

23 Q. What was the number of residential

24 customersfor thetest year, if you recall? Total
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residential customers.

A.

| don't know the precise number, but it's

between 1.1 and 1.2 million customers, | believe, as

an order of magnitude.

Q. Soif | divide the number of customers by

the number of residential customers, that gives me

the percentage, your belief of the percentage of

low-income customersin your service territory,

correct?

A.

Certainly gives areasonable measure of

that figure.

Q.
A.
Q.

A.

Q.

Could you look at JAM-8 for a second?
Sorry, JAM-1.87?

Yes, 1.8. I'm sorry.

Yes.

Now, you indicate there the top three

17 lines of datais number of customers or number of

18 accounts --

19

A.

Yes.
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20 Q. -- andthen your averagesthere are

21 average premise usage. So the premise usage is not
22 necessarily usage for each individual account,

23 correct?

24 A. Yes. Let meexplain the use of these
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1 particular terms. What we did was we went into the

2 hilling system and identified specific accounts and

3 then what we did was track the consumption at that

4 premise because, of course, you may have a change of
5 account holder. So what we wanted to do was use the
6 hilling system to identify the number of accounts and
7 the specific accounts and then we simply tracked

8 usage at the entire premise, at that premise level |

9 should say, for the prior 12 months.

10 Q. Soif you had an apartment and there was

11 acustomer living in that apartment and they left and
12 another customer came to that apartment and they were
13 both low-income, they would count as one under the
14 premise usage, correct?

15 A. That'sright, because what we did iswe

16 identified the premise through the account review.

17 Q. Butin actuality you could have had two

18 low-income customers there, so doesn't the premise

19 average understate the low-income customers?
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20 A. No, | wouldn't say that it does because,

21 once again, we've identified the number of customers
22 onthe system at thispoint intime. Those are, in

23 effect, al of the ones that we know of, if you will,

24 and so what we're saying in thisanalysisis simply
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that that's a good proxy for the number and type of
low-income non-PI PP customers that we serve.
Q. Under your analysis, though, isn't it
possible that you could have had non-low-income
customersin the premise and then alow-income
customer in that same premise during that 12-month
period?
A. Yes, itis. Andwhat we're doing here,
again, by using the premise-level informationis
really picking up in part the type of housing stock
that low-income customers would occupy, and that's,
again, why we focused on the low-income segment in
this fashion.
Q. Okay. But by doing the premise and doing
It on active accounts, if you're alow-income
customer renting and didn't have an active account,
you wouldn't have been included in the customer count
at that time, correct?

A. That's correct, because we don't have
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20 usagedata. And the reason that we include this

21 asterisk saying it includes records with zero Mcf is

22 toindicate that some of these accounts may have been
23 off for aperiod of time. So what wetriedtodois,

24 again, with the number of accounts that we currently
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have active in the system, to even include those
accounts when they may have been disconnected for
nonpayment or through a disruption in service or some
other reason over the last 12 months.

Q. Tothe extent that you had zero Mcf for
some months' usage, was that generally nonwinter
heating months?

A. [ don't know. | didn't ask for that
particular analysis under the time constraints. |
would suggest, however, that many of these customers,
because they're eligible for emergency heat, would in
al likelihood be coming back onto the system in the
winter under the special Commission winter reconnect
rules.

Q. Would you agree with me that low-income
customers are probably more transient than
higher-income customers when it comes to residence?

A. | haven't performed that analysis.

Q. Mr. Murphy, do you know what the poverty
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20 level isinthecity of Cleveland or in Cuyahoga

21 County?

22 A. No, I --

23 MR. KUTIK: Objection; beyond the scope.
24 EXAMINER FARKAS: Did he answer the
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1 question?
2 THE WITNESS: No, | do not.
3 EXAMINER FARKAS: Wéll, he did now.
4 MR. SERIO: | think that'sall | have,
5 your Honor.
6 Thank you, Mr. Murphy.
7 EXAMINER FARKAS: Any redirect?
8 MR. KUTIK: Your Honor, at thistime we

9 move for the admission of DEO Exhibit 1.5.

10 EXAMINER FARKAS: Any objection?

11 MS. HAMMERSTEIN: No objection.

12 MR. SERIO: No objection, your Honor.

13 EXAMINER FARKAS:. Okay. Then it will be
14 admitted.

15 (EXHIBIT ADMITTED INTO EVIDENCE.)
16 EXAMINER FARKAS: Thank you.

17 (Witness excused.)

18 MR. KUTIK: That'sit.

19 EXAMINER FARKAS: Ms. Hammerstein.
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20 MS. HAMMERSTEIN: Thank you, your Honor.
21 Inresponse to the Bench's question regarding rate of

22 return, the staff calls Staff Witness Stephen E.

23 Puican.

24 EXAMINER FARKAS: Okay. And | believe
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1 you were previously swornin so you're still under

2 oath.

3 THE WITNESS: | understand.

4 EXAMINER FARKAS: Proceed.

5 MS. HAMMERSTEIN: Thank you, your Honor.
6 - - -

7 STEPHEN E. PUICAN

8 being previoudly duly sworn, as prescribed by law,
9 was examined and testified as follows:

10 DIRECT EXAMINATION

11 By Ms. Hammerstein:

12 Q. Mr. Puican, can you please state and

13 spell your name for the record?

14 A. Yeah, Stephen E. Puican. First name

15 St-e-p-h-e-n. Last name P-u-i-c-a-n.

16 Q. Andyou arethe same Steve E. Puican that
17 offered testimony through Staff Exhibits 3, 3A, and
18 3B inthis proceeding?

19 A. Yes.
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20 Q. Anddo you recall the question that the
21 Bench asked earlier regarding rate of return?
22 A. | frankly was not -- | missed the

23 beginning of the discussion so if it could be

24 re-asked.
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1 MS. HAMMERSTEIN: Y our Honor.
2 EXAMINER PIRIK: Essentialy, the

3 question relates to the rate of return that is stated

4 inthe stipulation and whether or not the straight

5 fixed variablerate design, if that is utilized,

6 whether or not that rate of return takes that rate

7 design into consideration.

8 THE WITNESS:. The Staff Report, although
9 it recognized that thereis reduced risk associated

10 with the SFV rate design, it did not make an explicit
11 recommendation in that regard. Subsequent to the
12 filing of the Staff Report staff recal culated the

13 return on equity range to reflect a 25 basis point

14 reduction in that range to attempt to account for

15 that reduced risk.

16 Even though the ultimate rate of return

17 that was recommended in the stipulation is a part of
18 an overal settlement package, nonetheless that rate

19 of return falls within that recalculated staff range.
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20 EXAMINER FARKAS: Okay.

21 MS. HAMMERSTEIN: Staff has nothing
22 further to offer.

23 EXAMINER FARKAS: Isthat aso the

24 company's understanding?
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1 MR. KUTIK: May | have a moment?
2 EXAMINER FARKAS: And OCC.
3 MR. KUTIK: Yes, itis, your Honor.
4 EXAMINER FARKAS: Okay.
5 Mr. Serio?
6 MR. SERIO: Yes, itis, your Honor.
7 EXAMINER FARKAS: Thank you.
8 Thank you.
9 THE WITNESS. Thank you.
10 (Witness excused.)
11 EXAMINER FARKAS: Why don't we go off the
12 record at this point.
13 (Discussion off the record.)
14 EXAMINER FARKAS: Let'sgo back onthe
15 record.
16 We will have abriefing schedule and also

17 wewill identify for the parties that there will be a
18 date set for oral arguments. So we would have

19 initia briefs would be due September 10th and
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20 reply briefswould be due September 16th. Those
21 briefswould address the sole issue of rate design.
22 We would not need to have procedural history

23 discussed or the table of contents, ssimply that

24 1ssue.
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1 And we would also have a 15-page limit on
2 thisbrief, normal 12 font and standard margins.

3 MR. WHITT: Single sided.

4 EXAMINER FARKAS:. Next. Theord

5 argument would be September 24th following the

6 Commission meeting and the Commission and/or the
7 examiners will establish what the time limits will be
8 for that and also the format for the oral argument.

9 What I'vejust said will memorialize by

10 attorney-examiner entry so that you'll have it and
11 all the other partieswill haveit.

12 And the oral argument at this point would
13 beany party to the case would be allowed under

14 current, you know, the way it's framed would be

15 alowed to orally argue that issue because that's the
16 issuethat the Commission has right now beforeit.
17 MR. SERIO: So that I'm clear, your

18 Honor, that means that to the extent that the city of

19 Cleveland or OPAE or Mr. Meissner careto
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20 participate, they would be given the opportunity to
21 participate and it wouldn't necessarily limit the

22 timethat OCC has.

23 EXAMINER FARKAS: Correct. Any party

24 would be allowed to, at the oral argument, to orally
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argue the issue.

MR. KUTIK: Soit's-- go ahead, Joe.
I'm sorry.

MR. SERIO: Arewe going to get an
understanding of who all those parties are ahead of
time, and were you going to establish an order in
which the parties would present argument?

EXAMINER FARKAS: | think at this point
we're working the details out at this point, but

there will be advance notice to the parties asto
what those opportunities would be.

EXAMINER PIRIK: We anticipate that there
will be atime limit, but we also anticipate that
there will be questions because al five
commissioners will be present and they could
potentially ask questions.

MR. KUTIK: | might suggest, your Honor,
that that oral argument might be limited to those

parties that submit briefs, but that's certainly for
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20 your consideration.

21 EXAMINER FARKAS: Okay.

22 EXAMINER PIRIK: We can take that under
23 consideration, actually put that in the entry that

24 memorializes the whole process.
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1 MR. SERIO: Soit's my understanding that

2 you're limiting both the initial and rely briefsto

3 15 pages?
4 EXAMINER FARKAS: Yes.
5 MR. SERIO: | understand you're still

6 working through some of the other matters, but

7 inasmuch as the company is a proponent of the rate
8 design, since | assume you didn't want to break this
9 into reserving time for rebuttal, can we presume that
10 the supporters of the straight fixed variable would
11 bearguing first and then the opponents would go
12 after?

13 EXAMINER FARKAS: | think that, as |
14 said, the details of who goesfirst we still are

15 working out, so | understand that there's a concern
16 orinterest in who goesfirst.

17 MR. KUTIK: Right. Well, our preference,
18 your Honor, would be that the proponents

19 dtipulation, the mini stipulation, Joint Exhibit 1-A,
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20 would go first and that we would have the opportunity

21 for rebuttal.

22 EXAMINER FARKAS: Okay.
23 And your preferenceis?
24 MR. SERIO: WEéll, | guess our preference
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Is to the extent the process in the proceeding is
those that bear the burden of proof go first and
those that are opposed go second, we'd propose that
the company, staff, and other supporters go first and
then parties that are opposed to it would go last.
| do need to state for the record I'm not
empowered to indicate at this point that OCC wouldn't
have an objection to the 15-page limit. Obviously,
if that's the Bench's ruling, we'll take that back,
but, you know, | may be overruled and they may decide
to --
EXAMINER PIRIK: File an interlocutory
appeal?
MR. SERIO: Yes, your Honor. I'm just
not in the position to --
EXAMINER PIRIK: | would hope -- in this
proceeding | believe we've had enough process issues
that | can't believe with both awritten brief and an

oral argument, that there wouldn't be sufficient

file:///A|/EastOhioGas-VolVI.txt (177 of 185) [8/28/2008 12:41:47 PM]



file:///A]J/EastOhioGas-Vol VI.txt

20 opportunity, an oral argument that will be

21 transcribed, that there wouldn't be sufficient

22 opportunity. So | would hope we wouldn't have any
23 more procedural documents that would further burden

24 both your staff, other staffs that would reply, as
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well as attorney-examiners that are likewise spread
very thin.

MR. SERIO: | understand, your Honor. |
just needed to point out I'm not empowered to make
that decision so | needed to put on the record that
that could be a concern.

MR. KUTIK: Just following up from the
first of Mr. Serio's comments, as the proponent |
think we should have the opportunity to open and

close. Thank you.

EXAMINER FARKAS: Asl said, | appreciate
your positions. We don't know at this point how it's
going to be structured, so you'll be second to know
after we know.

MR. KUTIK: Thank you.

EXAMINER FARKAS:. Okay. Isthere
anything further?

MR. SERIO: | guessthe only other

comment I'd haveisthat | think it was our thought
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20 totry to coordinate our brief with the other parties
21 that were opposing the straight fixed variable rate

22 design and, obviously, under the schedule that you've
23 laid out trying to coordinate among four parties

24 becomes much more difficult rather than just letting
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1 thefour parties do separate briefs. So | guess

2 there's atrade-off there of number of briefs that

3 you might get versus how much quicker it's done under
4 this schedule.

5 If we had additional time to coordinate

6 the brief, we might be able to do that, but again, |

7 just want to point out to you that that's something

8 we had talked to some of the other parties about, but
9 with the schedule this tight it becomes almost

10 impossible to do that.

11 EXAMINER FARKAS: That'sthe schedule

12 we're going to work from.

13 Anything further?

14 MR. KUTIK: No, thank you, your Honor.

15 EXAMINER FARKAS: Anything further?

16 MS. HAMMERSTEIN: Thank you, your Honor,
17 no.

18 EXAMINER FARKAS: Okay. We're adjourned.
19 Thank you.
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20 (The hearing adjourned at 5:00 a.m.)
21 ---

22

23

24
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2 | do hereby certify that the foregoing isa

3 true and correct transcript of the proceedings taken

4 by mein this matter on Wednesday, August 27, 2008,

5 and carefully compared with my original stenographic

6 notes.
7
Maria DiPaolo Jones, Registered
8 Diplomate Reporter and CRR and
Notary Public in and for the
9 State of Ohio.

10 My commission expires June 19, 2011.
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