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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Amendment of the )
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Set Forth in Chapter 4901:1-5 of the Ohio) Case No. 05-1102-TP-ORD
Administrative Code. )

MEMORANDUM CONTRA
AT&T OHIO'S REQUEST FOR WAIVER
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

INTRODUCTION

On May 28, 2008, AT&T Ohio filed a request for aivea of the rule that
prohibits disconnection of a customer’s basic serfor nonpayment of past due charges
if the customer pays at least the rate for standeabasic local exchange service plus
taxes and surchargésAT&T Ohio filed its waiver request in responsettie Entry, in
which the Public Utilities Commission of Ohio (“Conssion” or “PUCQO”) denied
requests for waivers of the same rule by the Oleledom Association (“OTA”) — on
behalf of OTA’s member companies — and by four AT@dmpanies.

OTA filed its waiver request on March 20, 2008.eTRT&T companies’ waiver
request was included in their reply, filed on Adrf, 2008, to the Office of the Ohio
Consumers’ Counsel’'s (“OCC’s”) memorandum contraA@Twaiver request. The

Commission denied OTA’s blanket waiver requestramappropriate substitute for

! Ohio Adm. Code 4901:1-5-10(B) (“Rule 10(B)”), asdified by an Entry issued on May 14, 2008
(“Entry”) in these proceedings.

2 AT&T Ohio, AT&T Long Distance, AT&T Communicationsf Ohio, Inc. and TCG Ohio. The May 28
waiver request apparently applies only to AT&T Qhio



rulemaking® The PUCO also denied both waiver requests bedhase was insufficient
documentation to support the requests and becaitbenOTA nor the AT&T
companies described how they would carry out ttenirof the rule with the waivefs.

Nevertheless, in the Entry the Commission grantimitéed waiver of Rule 10(B)
as it applies to residential and small businestousrs who have two or three access
lines®> Under the limited waiver, incumbent local exchewgrriers (“ILECs”) must
provide stand-alone basic local exchange servigas{t service” or “BLES”) to
residential or small business customers who aiagient in their payments but who
make a payment sufficient to cover at least theQisRariffed rate for basic serviée.

AT&T Ohio asserts that even the limited waiver trigs in unreasonable and
burdensome implementation requirements for AT&TdHi In its waiver request,
AT&T Ohio asks the Commission to reinstate previ@so Adm. Code 4901:1-5-17(A)
and (C), which allowed for disconnection of locahsce “for subscriber nonpayment of
charges for local services regulated by the comamssand applied partial payments
first “to past due regulated local service chargfesn to any current local charges, before
being applied ... to any toll or nonregulated charg€és

OCC, on behalf of residential telephone custorfierposes AT&T Ohio’s latest

waiver request, consistent with OCC'’s oppositioth® prior requests. Not only is the

3 Entry at 9.
41d. at 10-11.

®|d. at 11. Because the Entry was not clear conegrthe application of the limited waiver, OCGefilan
application for rehearing of the Entry on June 2(K)8.

®1d.
" Waiver Request at 4.

8 OCC has legislative authority to represent thalegsial utility consumers of Ohio pursuant to Cleaip
4911 of the Ohio Revised Code.



waiver request procedurally defectiV&T&T Ohio has not shown that compliance with
the rule is “unduly burdensome compared to theipuydalicy objective involved,” as the

Commission require¥. The Commission should deny AT&T Ohio’s waiveruest.

. STANDARD OF REVIEW

MTSS waivers may be granted for “good cause sh@asupported by a motion
and supporting memorandum.X1”In the Entry, the Commission set forth two specif
showings that must be made regarding a requestdimer of “the features separation
requirement*® “Such a request must demonstrate, with detaitedichentation, both the
unreasonable hardship the requirement imposeseocotpany and also how the
company intends to comply with the spirit of thisyision.”™® The burden of proof in
waiver cases is on the applicahtn this case AT&T Ohio.

In cases involving MTSS waivers, an “unreasonahlel$hip” must involve more
than just an inconvenience to the company. In g@uilpe need for a waiver, the
Commission also takes into consideration the ryetslic policy objective:

We remind any company seeking such a waiver tleat th
Commission is aware of and expects that compliantterule

changes will often require a company to make operak changes
and to incur costs in doing so. Therefore, theghold for grant of

® As discussed herein, the waiver request doesamport with the Commission’s requirement that
telephone companies seek waivers of the Minimunegdredne Service Standards (“MTSS") through a
motion and supporting memorandum. Ohio Adm. Calgl41-5-02(B)(1). Nevertheless, OCC submits
this Memorandum Contra pursuant to Ohio Adm. Cd@lg141-12(B)(1) and 4901-1-07(B).

1 Entry at 12.
™ Ohio Adm. Code 4901:1-5-02(B)(1).

2 Entry at 12. Itis unclear whether the Commissisaference was to Rule 10(B), the limited waiwer
both.

Bd.

11 the Matter of the Application of NOW Communications, Inc. to Offer Resold Local Exchange and
Intrastate I nterexchange Services, Case No. 98-1466-TP-ACE, al, Opinion and Order (November 2,
2000) (“98-1466 Order”) at 58.



a waiver request is not simply a showing that tand expense is

required in complying with a rule change, but ratihat the

company’s compliance is unduly burdensome compiaréake

public policy objective involved®

The integrity of the MTSS also must be maintairfétte Commission has

already determined that these standards are essenpiroviding Ohio consumers a
minimal level of service, and, as a general mathter Commission is not inclined to grant
waiver requests that would have the effect of adtiag the essential minimum level of
telephone service available to Ohio consumé&tsThus, in examining a waiver request
the key consideration should be the waiver’s eftectthe essential minimum level of
service” to the applicant’s customers. In thatredgthe Commission stated that its
“intention is to create a payment allocation preddst would permit residential and
small business customers to avoid local serviceodisection by availing themselves of

stand-alone BLES, where it is offered, so longhasdustomer pays for that service alone,

including ... any taxes and government mandateddsssciated with that servic&”

. ARGUMENT

As mentioned above, from the waiver request, utnislear whether AT&T Ohio
is seeking to avoid the obligations of Rule 10¢B§ limited waiver granted in the Entry
or both. The significance is that Rule 10(B), whibe Commission will not enforce
until January 1, 200% applies to all residential and small businessarusts, while the
limited waiver applies only to residential and shiaisiness customers with two or three

access lines. Thus, it is difficult to gauge tbepe of AT&T Ohio’s waiver request.

> Entry at 12.

1°98-1466 Order at 58.

1705-1102, Entry on Rehearing (July 11, 2007) (“0®4 Rehearing Entry”) at 43.
8 Entry at 12.



In any event, it is not a surprise that AT&T Ohsoseeking to avoid the
obligations of Rule 10(B) and/or the limited waiganted in the Entry. In the latest
MTSS rulemaking, AT&T Ohio called for the eliminati ofall MTSS payment
allocation rules, in AT&T Ohio’s comment$jn its reply comment§ and in its
application for rehearin. AT&T Ohio repeats many of the same policy argutsen
against the features separation requirement hgre.Commission rejected AT&T
Ohio’s arguments in the rulemaking, and shouldctej@gem now.

Simply put, AT&T Ohio’s waiver request does notyide good cause for
granting the waiver, especially given the finanaiatl technical resources available to
AT&T Ohio. Further, despite being the largestphlene company in the state, AT&T
Ohio is the only telephone company seeking to atteedobligations of the features
separation requirement. When put in the perspecdf\AT&T Ohio’s size and
opposition to regulation in general, this is oblyua case in which “the company
simply disagrees with a rule or does not wish tangfe its policies or equipment to meet
the minimum standards,” a situation which the Cossioin has cautioned telephone

companies against in seeking MTSS rule waivers.

1905-1102, AT&T Comments (September 8, 2006) at 83-3
2d., AT&T Reply Comments (September 22, 2006)3t 2
2|d., AT&T Application for Rehearing (March 9, 200&t 29-30.

22| n the Matter of the Revision of the Minimum Telephone Service Sandards as Set Forth in Chapter
4901 1-5 of the Ohio Administrative Code, Case No. 83-869-TP-COlI, Finding and Order (Oatdige
1988), 1988 Ohio PUC LEXIS 978, *3.



A. AT&T Ohio’s Request Contravenes the Policy of Olo to “Ensure the
Avalilability of Adequate Basic Local Exchange Serwe to Citizens
Throughout the State,” Pursuant to R.C. 4927.02(A)X), and Is Based
on Arguments That Are Irrelevant to Consideration d the Waiver
Request or That the Commission Rejected in the MTSBRulemaking.

In the rule that AT&T Ohio seeks to undo, the PUGS©omplying with the
General Assembly’s high-minded policy that Ohiohage adequate basic service
available to themi® Consistent with the statute for prescribing mimimstandards, R.C.
4905.231, the PUCO properly required telephone eomn@s to make available to Ohio
consumers a minimum level of service, being stdodeabasic service, when consumers
pay the minimum charge for that service. That maense under law, rule and reason.

But with characteristic self-focus, AT&T Ohio comapis extensively about
system modifications that the company says aressacg in order to comply with Rule
10(B) and/or the limited waivéf. AT&T Ohio complains that meeting minimum
standards will cost it money. AT&T Ohio is ignagithe obvious. It is explicit in the
law, such as R.C. 4905.22, that meeting minimumdsteds can obligate companies to
make expenditures required to “furnish necessatyagiequate service and facilities....”

Further, AT&T Ohio’s complaints are irrelevant teetissue at hand. In its reply
to OCC’s memorandum contra regarding OTA’s waieguest, the AT&T companies
estimated that they would incur “nearly $2 millionexpenses and approximately 28,000
man hours in implementing the Service TerminatioeR* The Commission, however,

stated that it “expects that compliance with rddammyes will often require a company to

B R.C. 4927.02(A)(1); see also R.C. 4905.22 and R905.231.
% See Waiver Request at 3-9.

% AT&T Reply to Memorandum Contra at 3.



make operational changes and to incur costs igdsBr”® Thus, Commission will
expect AT&T Ohio to incur some costs to comply wile rule. As discussed in Section
C., the cost estimated by AT&T Ohio should not behbited for a company of its size.

In addition, when a telephone company seeks a waithe MTSS, the PUCO
expects the company to show how it will carry de intent of the rulé’ The
Commission stated that its intention in creatirg e was “to create a payment
allocation process that would permit residential amall business customers to avoid
local service disconnection by availing themselviestand-alone BLES, where it is
offered, so long as the customer pays for thaiee®aione, including ... any taxes and
government mandated fees associated with thatcsefi

Like OTA did in seeking its waiver, AT&T Ohio asks that the Commission
allow AT&T Ohio to abide by former Rules 17(A) ah@d(C) instead of Rule 10(B)
and/or the limited waive’ The Commission, however, stated that this alares dot
further the intent of Rule 10(B) to protect Ohioaviso are able to pay enough to keep
basic telephone service.

Two other points made by AT&T Ohio in its grumblghgbout Rule 10(B) and/or
the limited waiver must be noted. First and foretne AT&T Ohio’s scolding of the
Commission for changing the rule at all:

[T]he partial payment allocation sub-system wiledeo be
modified — again. It was modified at significaimé and expense

% Entry at 12.

?'1d. at 10-11.

% d., quoting 05-1102 Rehearing Entry at 43.

2 OTA Reply to OCC’s Memorandum Contra (April 17080 at 4-5.
% Waiver Request at 2.

3 Entry at 11.



in 1997 as required by the Commission relative aseCNo. 95-
790-TP-COI ... and again in 2001, as a result ofsiews to the
MTSS rules in Case No. 00-1265-TP-ORD. And todiaye we
are again, having to incur expense and expend res®one more
time to modify the same systems as before to comvfilyanother
change that the Commission is institutfig.

Despite AT&T Ohio’s harangue, it is highly likellgat other portions of AT&T Ohio’s
billing system have undergone modifications thablaed significant time and expense
during the past eleven years, when the modificagioted or benefited AT&T Ohio in
the slightest way. Indeed, if the Commission handedaway with the payment allocation
rules altogether, as AT&T Ohio suggested in themaking, then AT&T Ohio
apparently would have been glad to “incur expemskexpend resources one more time”
in order to modify its systems to get rid of thegnamming for payment allocation.
Second is AT&T Ohio’s statement that “[m]ultipleraputer systems are
impacted by virtually any programming chand@.Thus, AT&T Ohio’s billing system
apparently needed modifications similar to thosscdbed in the waiver request when
AT&T Ohio, on its own initiative, implemented adgpayment charge first against
business account$ and then residential accouritsOnce again, it appears that AT&T
Ohio has no problem with expending time and ressitec modify its billing systems if

the modifications benefit AT&T Ohio. Problems seendevelop only when the

32 Waiver Request at 6.
*1d. at 4.

34 In the Matter of the Application of Ameritech Ohio to Revise Its Exchange and Network Services Tariff,
P.U.C.O. No. 20, to Add Late Payment Charges for Business Customers, Case No. 95-932-TP-UNC,
Finding and Order (February 12, 1997).

% In the Matter of the Application of SBC Ohio to Modify the General Terms and Conditions Contained in
the General Terms and Regulations Part of P.U.C.O. Tariff No. 20, Case No. 03-965-TP-SLF, Finding and
Order (June 10, 2003).



modifications are necessary in order to comply Wtmmission rules offering consumer
protections that AT&T Ohio opposés.

Another irrelevant portion of AT&T Ohio’s latest war request is the
background section of pages 9 through 13. Thontgnasting for historical purposes,
the section has no bearing on the Commission ceraidn of the waiver request now
before the Commission. The purpose behind AT&Td®hengthy recitation of
background information seems to be a call for tben@ission to hear a supposed

37 and “acknowledge[] the industry-wide concerfig@s AT&T Ohio

“[ijndustry outcry
claims that the Commission did in previous cases.

But in fact, there is no “industry outcry” or “indny-wide concerns” regarding
compliance with either Rule 10(B) or the limitedivea. AT&T Ohio is theonly carrier
in the state to respond to the Commission’s divedt the Entry to seek a company-
specific waiver from the obligations of the rdfeThus, outcry comes from AT&T Ohio
alone. And any concerns about Rule 10(B) or timétdid waiver that might be expressed
by other sectors of the telecommunications indust®hio are irrelevant to

consideration of whether “thmpany’s[i.e., AT&T Ohio’s] compliance [with the rule]

is unduly burdensome compared to the public paligjgctive involved.*

% See, e.g., 05-1102, AT&T Ohio’s Request for a Waif, and Additional Time to Implement, Certain
Minimum Telephone Service Standards (November @720

37 Waiver Request at 11.
*®1d. at 12.

39In the Entry, the Commission required that compspscific waivers of Rule 10(B) be filed within 14
days of the Entry, i.e., May 28, 2008. Entry at 12

“0|d. (emphasis added).



Also irrelevant at this point is AT&T Ohio’s compmté that many of its
competitors do not have to comply with the rtieDTA raised similar arguments in the
rulemaking, which the Commission rejectéd.

AT&T Ohio would turn the PUCQO’s rulemaking on itedd, with the cost of
AT&T Ohio’s computer software modifications ascerglto a priority above the General
Assembly’s laws and the PUCQO’s rules. AT&T Ohipieposed subordination of law,
rule and reason to its computer budget should heede

B. The Impact of the Rule on the Protection of Redential and Small
Business Customers Is Broader Than AT&T Ohio Claims

AT&T Ohio states that “[a] relatively low number AT&T Ohio customers are
disconnected for nonpayment in the current enviremrand are thereby affected by the
proposed changes. AT&T Ohio estimates that lems 186 of its residential and business
customers are disconnected in a given mofthAT&T Ohio concludes that “[tJhere is
simply no reason to require the implementationarhplex and expensive changes to
provide any additional protection for the relativéw delinquent payers'

AT&T Ohio’s conclusion is faulty. According to AT&Ohio’s annual report for
2007, filed with the Commission, AT&T Ohio has apxmately 2.4 million access

lines, with approximately 2.1 million of them sergiresidential and small business

1 See Waiver Request at 6, 13.

2 See 05-1102 Rehearing Entry at 7.
3 Waiver Request at 3.

*1d. at 13.

10



customerd® Rule 10(B) would actually proteat! of these consumers, becaasg of

them could face disconnection at some point duthiedife of the rule. At the very least,
Rule 10(B) protects most those customers mosskbiffidisconnection, i.e., those who
have difficulty each month paying for basic serypbgs numerous features. That number
is likely to be substantially greater than the nemdif customers who are actually
disconnected, and is likely to rise given the imghat the recent dramatic increases in
the price of oil has had on the price of nearlycathsumer goods and services.

Even focusing on actual disconnections, based c&TADhio’s estimate that as
many as 1% of its customers are disconnected eaothiras many as 21,000 residential
and small business access lines are disconneeteyl month*® Thus, annually as many
as 252,200 residential and small business accessdre disconnected. The impact of
Rule 10(B) on the protection of residential and kimasiness customers is significant.

The same can be said of the impact of the limitat/er, which applies only to
residential and small business lines customers twithor three access lines. AT&T
Ohio’s annual report does not specify the numbeesidential customers who have
more than one line, or the number of business m&t®who have two or three lines.
Thus, there is no way of knowing how many residggmr small business customers have
two or three access lines. But even assumingpthigit10% of AT&T Ohio’s residential

access lines belong to customers who subscribvea®t three lines, more than 160,000

*5 See 2007 Annual Report of the Ohio Bell Teleph@nenpany (“2007 AT&T Ohio Annual Report”) at
50-8 (Schedule 28). The Ohio Bell Telephone Comgires business as AT&T Ohio. AT&T Ohio
reported 1,641,229 residential access lines an@®3085ingle-line business access lines. AT&T Gitso
reported 257,542 multi-line trunks, some of whicé kikely to be two- or three-line business acdess.

462 1 million x 0.01 = 21,000.

11



residential access lines would be protected byithieed waiver?’ becausany of them
could face disconnection at some point during ifieeoff the rule. Even focusing on
actual disconnections, based on AT&T Ohio’s estarthat as many as 1% are
disconnected each month, the limited waiver woutdgzt the customers of more than
1,600 residential access lines that are discondesteh montfi® or 19,200 annuall§?

The foregoing discussion shows that granting AT&Tids waiver request would
abrogate the essential minimum level of teleph@neice available to thousands of
AT&T Ohio customers. The Commission should nadwlthis to occur.

C. AT&T Ohio Has Not Supported Its Claim Regardingthe Cost It

Would Incur to Comply with the Rule, and in Any Event, the Cost

Estimate Does Not Show That AT&T Ohio Would Sufferan
Unreasonable Hardship, Given the Company’s Size.

AT&T Ohio claims that it will cost the company oteethree million dollars to
make the billing system changes necessary to comigilyRule 10(B) and/or the limited
waiver®® AT&T Ohio did not provideany documentation to support its assertion, let
alone the “detailed documentation” the Commissemguired>* The absence of
documentation is enough for the Commission to d&h&T Ohio’s waiver request.

Nevertheless, three million dollars is not a sigaifit amount for a company the
size of AT&T Ohio to spend in order to comply wahHCommission rule designed to

protect the basic service of Ohio consumers. ATaHio is the largest telephone

471,641,229 x 0.1 = 164,123.
48 164,123 x 0.01 = 1,641.

49 As with residential access lines, there is no wiknowing how many small business customers have
only two or three access lines. But even if orBy@of the 257,542 multi-line trunks reported by AT&
Ohio for 2007 belong to such customers, the limitedlver would protect the customers of more than
62,000 access lines.

0 Waiver Request at 3.
*LEntry at 12.

12



company in Ohio, and is a subsidiary of what iteepaicompany calls “the largest
communications holding company in the world, byerave.®®> AT&T Ohio reported that
it spent more than 109 million dollars on infornsatimanagement in 2007. Thus, three
million dollars for compliance with the Commissienule — even if spent in a single year
— would be only 2.74% of the company'’s informatinanagement expenditure last year.

For 2007, AT&T Ohio reported a net income of $188,019°>* Thus, a three
million dollar expenditure to comply with the PUCGQule would amount to only 1.5%
percent of AT&T Ohio’s net income for last yearivéh that AT&T Ohio had a healthy
11.07% return on equity in 2067it is not unreasonable to require this expenditare
give AT&T Ohio’s customers the protection deemedassary by the Commission.

Further, the rule would be in effect for at leagéfyears. Thus, the cost per year
for AT&T Ohio to comply with the rule — and the ett on AT&T Ohio’s bottom line —
would be less than discussed above. Assumingtmaplying with the rule costs AT&T
Ohio three million dollars, its cost of complyingtiwthe rule, amortized over five years,
would be no more than $600,000 per year.

AT&T Ohio also states that “[u]ltimately, throughet upward pricing pressure
these added costs give rise to, the cost for imgieimg such a change will have to be
absorbed by all customers, including the majoribowvare responsible, reliable and
timely paying customers?® If, as AT&T Ohio suggests, the company were t@ag the

cost of compliance with the rule throughout tharerdaffected customer base, the effect

*2 http://www.att.com/gen/investor-relations?pid=5{atcessed June 6, 2008).
32007 AT&T Ohio Annual Report at 20 (Schedule 5).

**|d. at 21 (Schedule 5).

> See OCC Memorandum Contra (April 7, 2008) at Attaent.

% Waiver Request at 3.

13



would be insignificant at AT&T’s highest projectiaf the highest (and not lowest)
possible cost. And, again, it should be noted A& T has provided no documentation
to support its argument, which should be takent®face as a failure to show the just
cause that the PUCO requires in order to waivetulee

D. AT&T Ohio’s Request for a Waiver Is Not in the Form Required by
the MTSS and Should Be Dismissed.

Effective January 1, 2008, MTSS waiver requeststiesnade by filing a
motion and supporting memoranddmAT&T Ohio did not file its waiver request in the
form required by the MTSS, however. Instead, AT@fio filed a “request for waiver,”
with no formal motion or supporting memorandtfinBecause AT&T Ohio’s waiver
request is not in proper form, the Commission sthaléiny the waiver request.

OTA'’s waiver request, which precipitated AT&T Ohscturrent filing, also was
procedurally flawed. Instead of asking for a waiwethe form of a motion with a
supporting memorandum, OTA filed an “applicatioof &in order granting a waiver of
Rule 10(B)*® The Commission should make clear that waiverestgunot complying
with Rule 2(B)(1) will be dismissed outright.

Rule 2(B)(1) invokes the response rights of patiethe proceeding, and thus is
not a small issue. Nothing in the Commission’esudets forth a procedure for opposing
an “application” for a waiver or a “request” fomaiver. On the other hand, Rule

2(B)(1) triggers the timelines for parties’ rightsrespond to a motion found in Ohio

" Ohio Adm. Code 4901:1-5-02(B)(1) (“Rule 2(B)(1)").

8 AT&T Ohio cites Ohio Adm. Code 4901-1-12(B)(2)asthority for its “request.” Waiver Request at 1.
Ohio Adm. Code 4901-1-12(B)(2), however, allowstigarto reply to a memorandum contra a motion and
does not support the filing of a motion.

%9 Application of the Ohio Telecom Association for@mnder Granting Waiver of Ohio Administrative
Code Section 4901:1-5-10 (March 20, 2008).

14



Adm. Code 4901-1-12(B), and movants’ replies. Thé&t allows any party to file a
memorandum contra a motion within 15 days aftemtlogion is served, and any party to
file a reply memorandum within seven days afterttenmorandum contra is served.

Rule 2(B)(1), in conjunction with Ohio Adm. Code(191-12(B), thus provides clarity
regarding the process that will be followed in adagng a waiver. The Commission
should enforce Rule 2(B)(1) and automatically dssrany MTSS waiver request that is
not filed in the form of a motion with a supportingemorandum. The first step would be

to dismiss AT&T Ohio’s non-complying waiver requéstre.

V.  CONCLUSION

As discussed herein, AT&T Ohio has not met the P4Gtandard for granting a
waiver. AT&T Ohio has not shown that compliancéimRule 10(B) and/or the limited
waiver granted in the Entry would be unduly buraens compared to the public policy
objective involved. And AT&T Ohio has not sufficidy shown how it would carry out
the intent of the rule in the event of a waivehu$, AT&T Ohio has not carried its
burden of showing the necessity of a waiver of RulléB) and/or the limited waiver.
Further, the waiver request is procedurally defitieThe Commission should deny

AT&T Ohio’s waiver request.

15
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