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APPLICATION TO AMEND THE CORPORATE SEPARATION PLAN OF
DUKE ENERGY OHIO
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Chio Consumers’ Counsel (“OCC” or “Applicant”) respectfully
submits this Application pursuant to Revised Code Section 4928.17(E) for action by the
Public Utilities Commission of Ohio (“PUCO” or “Commission”™) to expressly state in
the corporate separation plan of Duke Energy Ohio, Inc. (“Duke” or the “Company”) the
requirement that Duke cannot sell or transfer its ownership of generating plants unless the
Company obtains PUCO approval of the transaction. Duke’s corporate separation plan
should be amended to recognize, among other matters, the passage of S.B. 221. 5.B. 221
enacted significant revisions to Ohio law regarding the regulation of rates for electric
generation service in Ohio.

Applicant submits that the recent filing by Duke before the Federal Energy
Regulatory Commission (“FERC”) that would transfer the ownership of plants currently
owned by Duke demonstrates that action to modify Duke’s corporate separation plan is
reasonable. Duke’s corporate separation plan should be amended such that Duke must
receive specific, additional authority from the Commission before any generating unit

may be sold or transferred to another entity.
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In support of this Application, the OCC states the following:

PRELIMINARIES

1. The OCC was a party to the Electric Transition Plan Cases, Case Nos. 99-
1658-EL-ETP, et al. in which Duke’s predecessor company, the Cincinnati Gas &
Electric Company (“CG&E”), submitted a plan for corporate separation as part of its
electric transition plan. CG&E's initial, PUCQ-approved corporate separation plan
provided that the utility would transfer ownership of its generating plans after 2005.

2. The OCC was also a party to the subsequent Rate Stabilization Plan Cases,
Case Nos. 03-93-EL-ATA, et al., that resulted in an extension of the requirement of
CG&E/Duke to retain its generating plants through the end of 2008."

3. Duke is engaged in the business of supplying electricity for light, heat or
power purposes to consumers within Chio. As such, Duke is an electric light company
pursuant to Section 4905.03(A)(4), Revised Code, a public utility pursuant to Section
4905.02, Revised Code, is required to operate under a Commission-approved corporate
separation plan pursuant to Section 4928.17, Revised Code, and is subject to the
junsdiction of the Commission.

4. The Commission has jurisdiction over this case, pursuant to Section
4928 .17(D), Revised Code, which states:

Any party may seck an amendment to a corporate separation plan
approved under this section, and the cormmission, pursuant to a
request from any party or on its own initiative, may order as it

considers necessary the filing of an amended corporate separation
plan to reflect changed circumstances.

' Rate Stabilization Plan Case (October 24, 2007), Case Nos. 03-93-EL-ATA, et al., Order on Remand at
40. The Order on Remand states that “Duke’s corporate separation plan shall be amended to require it to
refain its generating asset during the RSP fwhich expires December 31, 2008].”



S.B. 221, which was signed by Governor Strickland on May 1, 2008 and is effective
before the end of 2008, did not change R.C. 4928.17(D) but did make other important
changes to the regulation of generation service in Ohio.
5. In part, S.B. 221 changed Section 4928.17(E), Revised Code to state as

follows:

No electric distribution utility shall sell or transfer any generation

asset it wholly or partly owns at any time without obtaining prior

commission approval.

S.B. 221 changed Section 4928.17(E) to specifically require PUCO approval of plans to

sell or transfer ownership in generating plants.

DETAILS

6. On Apnil 23, 2008 (after the General Assembly passed S.B. 221), Duke
submitted an application to FERC, Docket EC08-78 (“FERC Application™), for approval
of the transfer of all generating assets held by Duke to unidentified affiliates.

7. On April 28, 2008, the Commission released a statement in response to
Duke’s filing at FERC, stating that the “General Assembly, in passing Substitute Senate
Bill 221, has extended this prohibition [against the transfer of generating plants without
PUCQ approval] into 2009 and beyond” and eleciric distribution utilities should obtain
PUCO approval before they “can sell or transfer generating assets.”

8. On May 1, 2008, S.B, 221 was signed by Governor Strickland. The
provisions contained in S.B. 221 become Ohio law before the end of 2008.

9. On May 2, 2008, Duke filed a letter in the PUCO docket relating to the
development of the Company’s standard service offer (03-93-EL-MER, et al.) and its

recent merger-related docket (05-732-EL-MER, et al.}), as well as in FERC



Docket EC08-78. That letter stated that Duke “will not transfer its generating assets
without Commission approval.”

10.  On May 6, 2008, Duke amended its FERC Application, stating that “Duke
Energy Ohio commits that it will not consummate the Transaction without seeking PUCO
approval required under law.” Duke Amendment to Application at 1. Duke also stated
that it did “not waive any legal rights.” Id.

11.  The Duke filing at FERC has raised concerns that actions outside of Ohio
may be taken that could cause debate and/or litigation regarding the right of Duke to
transfer ownership of generating plants to other entities after 2008, including affiliates of
Duke. The Commission’s Protest in FERC Docket EC08-78 filed on May 9, 2008
reflects those concerns, stating that [i]f the FERC were to anthorize the transfer of these
assets before the end of th[e] [PUCO’s] process, it would greatly complicate the efforts of
the Ohio Commission to fulfill its duties under the new state statute.” PUCO Protest at 3.
Complicating matters, Duke has not submitted an application to amend its current PUCO-
approved corporate separation plan.

12.  The concerns raised by the Duke filings should be directly addressed by
the PUCO on the earliest possible date to make clear that Duke may not sell or transfer
ownership of any generating assets without first obtaining Commission approval. Duke’s
corporate separation plan should be amended to directly address the matter of the
Company’s continued ownership of its generating facilitics unless otherwise approved by

the PUCO.



WHEREFORE, the QCC respectfully requests that the Commission find that the
OCC’s Application is reasonable, and that the Commission issue an order that directs
Duke to immediately file an amended corporate separation plan stating that Duke cannot
sell or transfer any generating unit to another entity unless it receives specific, additional
authority from the Commission.

The OCC also respectfully requests that the Commission inform FERC in Docket
No. ECO08B-78 that Ohio law regarding the ability of utilities to transfer ownership of
generating assets has changed and that the Commission has required the amendment of
Duke’s corporate separation plan to bar Duke from selling or transferring any generating
unit to another entity (including Duke’s affiliated companies) unless Duke obtains
specific, additional authority from the Commission.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CON ERS’ COUNSEL

)

mall, Counsel of Record
Assistant Conlsumers’ Counsel

10 W. Broad Street, Suite 1800
Columbus, OH 43215

(614) 664-8574 (T)

{614) 664-9475 (F)
small@occ.state.oh.us




A courtesy copy of the forcgoing Application was provided to the below-named

counsel for parties in PUCO Case No. 03-93-EL-ATA, et al.

Michael D. Dortch

Kravitz, Brown & Dortch, LLC
65 E. State St., Ste. 200
Columbus, OH 43215

Samuel C. Randazzo

Daniel Neilsen

Joseph Clark

McNees, Wallace & Nurick, LLC
21 East State Street

Columbus, OH 43215

Michael L. Kurtz

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 2110
Cincinnati, OH 45202

Dane Stinson

Bailey Cavalien, LLC

One Columbus

10 W. Broad St., Suite 2100
Columbus, OH 43215

David F. Boehm

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 2110
Cincinnati, OH 45202

Craig G. Goodman

National Energy Marketers Assoc.
3333 K Street NW, Suite 110
Washington, DC 20007

Paul Colbert

Rocco D’ Ascenzo

Duke Energy-Ohio

139 East Fourth St., P.O. Box 960
Cincinnati, OH 45201

Duane . Luckey

Thomas W. McNamee
Assistant Attorney Generals
Public Utilities Section

180 East Broad Street, 9th Floor
Columbus, OH 43215

Thomas J. O’Brien
Sally Bloomfield
Brcker & Eckler, LLP
100 South Third Street
Columbus, OH 43215

M. Howard Petricoff

Vorys, Sater, Seymour & Pease
P.O. Box 1008

Columbus, OH 43216-1008

Craig I. Smith
Formica Corporation
2824 Coventry Rd.
Cleveland, OH 44120

Mary W. Chnisiensen

Christensen, Christensen, Donchatz,
Kettlewell & Owens

100 E. Campus View Blvd., Ste. 360
Columbus, OH 43235



Barth E. Royer

Bell, Royer & Sanders Co., LPA
33 South Grant Ave.

Columbus, OH 43215

Richard Sites

Ohio Hospital Association
155 E. Broad St., 15th Floor
Columbus, OH 43215

Colleen Mooney

Ohio Partners For Affordable Energy
P.O. Box 1793

Findlay, OH 45839-1793

Theodore J. Schneider

Murdock, Goldenberg, Schneider & Groh
35 E. Seventh St., Ste. 600

Cincinnati, OH 45202

Arthur E. Korkosz

First Energy Solutions Corp.
76 South Main Street
Akron, OH 44308



