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l. INTRODUCTION
On January 30, 2008, the Public Utilities Commission of Chio (‘Commission®)
issued an Opinion and Order in these contested proceedings after “...considering the

application, the testimony, [and] all other evidence of record ...."" The resolution of the

! Opinion and Order at 1 (January 30, 2008) (hereinafter referred to as the “January 30 Order”).



contested issues adopted by the January 30 Order was the same resolution that the
parties representing a diverse range of interests recommended unanimously in a
Stipulation and Recommendation (“Stipulation”). The Stipulation was submitted during
the hearing on January 17, 2008.2

On February 29, 2008, Ormet Primary Aluminum Corporation (*Ormet”) filed an
untimely Motion to Intervene, an untimely Memorandum in Support, a Motion for
Admission FPro Hac Vice of its counsel in Washington, D.C., and an improper
Application for Rehearing.
. ARGUMENT

A. Ormet has not met the Commission'é standards for late intervention
or for leave to file an application for rehearing.

Section 4903.221, Revised Code, and Section 4901-1-11, Ohic Administrative
Code, establish certain criteria for timely intervention in Commission proceedings.
Additionally, Section 4903.221, Revised Code, permits the Commission to allow
untimely interventions for “good cause shown.”  Section 4901-1-11(F), OChio
Administrative Code, states that an untimely intervention request “...will be granted only
under extraordinary circumstances.”

Ormet does not allege or describe any extraordinary circumstances in iis
untimely intervention request, and accordingly, Ormet’s intervention request cannot be
considered or granted by the Commission and Ormet's rehearing request must
therefore be rejected. Even if the Commission were to ignore the requirement in-its

rules and apply a “good cause” standard to Ormet's intervention request, Ormet’s

% Transcript for January 17, 2008 Hearing, Jaint Exhibit 1.
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intervention request cannot be considered or granted by the Commission and Ormet's
rehearing request must therefore be rejected.

The only reason that Ormet provides as ‘good cause” for why the Commission
might, in its discretion, grant Ormet's untimely intervention request rests upon an
incorrect factual foundation. Ormet's sole reason is tied to its assertion that the
Stipulation introduced an issue and potential outcome that were, in effect, new to the
proceedings. Ormet goes on to claim that it did not have notice of this potential
outcome [recovery of certain costs through the transmission cost recovery rider
("TCRR") mechanism rather than the generation cost recovery mechanism (“GCRR")
mechanism] pnor to the Stipulation being adopted by the Commission.

The January 30 Order describes the history of the Commission's consideration of
PJM Interconnection’s (“PJM”) new method for allocating transmission line losses,
approved by the Federal Energy Regulatory Commission (“FERC"}) in Docket No. ELO6-
55 on May 1, 2006, and notes that inclusion of this category of costs in the TCRR was
one of the options identified by AEP-Ohio.®> The January 30 Order further discusses this
subject at pages 8 and 9, citing the testimony of AEP-Ohio’s witnesses.* It was the
Application and the prepared testimony submitted by AEP-Chic's withesses, not the
Stipulation, that identified the potential use of the TCRR to recover the net cost of

marginal losses.® Ormet's assertion that “[p]rior to the issuance of the order approving

* January 30 Order at 5-6.
‘id at 8, 9.

® See Application at 3-4; Direct Testimony of David M. Roush at 8 ["The Companies do not propose o
collect these costs through the Companies’ Transmission Cast Recovery Riders (TCRR). However,
should the Commission view these costs as more appropriately included in the Companies’ TCRR ..."].
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the 2008 Stipulation in this docket, Ormet had no reason to believe that its interests
would be impacted by the prmeeding"B is, based on the record evidence, incorrect.

Ormet’s price for generation supply is fixed at $43 per megawatt hour (“MWh")
pursuant to the arrangement approved by the Commission in Case No.
05-1057-EL-CSS.” The same arrangement calls for Ormet to pay transmission charges
in accordance with the applicable tarifis. The January 30 Order does not change
Ormet’s obligations under its current arrangement. To the extent the January 30 Order
results in a potential overstatement of the so-called market price that is used to
measure the “cost’ of Ormet's generation supply and the residua! amount of such
supply cost that is absorbed by way of a regulatory liability amortization or by other
customers as part of AEP-Ohio’s discretionary generation price increases (which Ormet
does not pay), Ommet has no standing to complain about this overstatement. If there is
such an overstatement, it is AEP-Ohio’s tariff customers, not Ormet, that are affecied by
the overstatement. In any event, the Commission need not disturb the
January 30 Order in these proceedings to address any overstatement of the so-called
market price. If a correction is in order, the Commission should take this question up as
part of Case No. 07-1317-EL-UNC.

Finally, FERC’s adoption of marginal losses sets the stage for electric prices that
over-recover the actual cost of line losses thereby necessitating a reconciliation process
that may or may not ultimately result in a matching of actual costs and revenues. Like

FERC's other pricing conventions, FERC's directive to set rates based on marginal loss

* Memorandum in Support of Ormet Primary Aluminum Corporation’s Application for Rehearing at 10.

" In the Matter of the Complaint of Ormet Primary Aluminum Corporation and Ormet Aluminum Milf
Products Corporation v. South Central Power Company and Ohio Power Company, Case No. 08-1057-
EL-CS38, Supplemental Opinion and Crder {November 8, 2006).
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factors adds unnecessary upward pressure to the delivered price of electricity in Ohio

and elsewhere. The Industrial Energy Users-Ohio (“IEU-Chio”) urges Ormet to join

IEU-Ohio and other customers and customer groups in overturning FERC's unfortunate
and unfounded electric price escalating policies and practices.

B. The Commission has no evidentiary basis upon which to base the

relief requested by Ormet and is prohibited from taking into evidence

the contract and affidavits submitted by Ormet inasmuch as those
documents could have been offered at the original hearing.

Section 4903.09, Revised Code, commands that “a complete recard of all of the
proceedings shall be made, including a transcript of all testimony and of all exhibits, and
the commission shall file, with the records of such cases, findings of fact and written
opinions setting forth the reasons prompting the decisions arrived at, based upon said
findings of fact.” Ormet bases its entire argument on the provisions of its contract with
AEP and the affidavits it filed with the Application for Rehearing and Motion to
Intervene. However, neither the contract nor the affidavits have been properly admitted
into the record of this case and it is improper to file them at this juncture. |IEU-Ohio
opposes the admission of the contract and the affidavits. Further, if the Commission
grants rehearing, it must specify the scope and purpose of the additional evidence (if
any) that will be taken and is prohibited from taking any evidence that, with reasonable
diligence, could have been offered in the original hearing.? Ormet does not seek to
infroduce any evidence that could not have been procured with reasonable diligence
and offered in the original hearing. For these reasons, IEU-Ohio urges the Commission
to find that it is legally barred from considering the contract and affidavits and deny

Ormet's Application for Rehearing and Motion to Intervene.

¥ Section 4903.10, Revised Code.
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lll.  CONCLUSION

For the reasons described above, IEU-Ohio urges the Commission to deny

Ormet's request for leave to file an Application for Rehearing as well as its Motion to

Intervene.
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