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OPPOSITION TO MOTION TO INTERVENE AND MOTION TO AMYXND
TARIFES OIL IN THE ALTERNATIVE, MOTION FOR HEARING BY TUE
OFFICE O THE OH10 CONSUMER’S COUNSEL

I INTRODUCTION

The OCC has moved (o intervene in tus matter involving DP&L's application to
approve @ market-based standby service LT provigion, Wiule possible, itis tughly
unlikkely the this tan T will impactressdential cuglomers. For that reason, the nalure and
extent of OCC s interest in the outcome of this applicabion is so small that OCCs molton
(o intervene should be dented - Fuethier, the OC s objections 10 the proposed tarffare
unfounded. First, the QCC's el that the proposed tanff violales the Commnssion’s
Maich 28, 2007 because it does nol take imte aceount the climination of' the forced oulage
rate component (EFORdY is tncorreel because the Commission docs nat require ihe rale
oflering fo lake EFORG fnto account. The OCC also assorts that DP&L's proposcd
market-based standby service L1 requives that standby customers qualily as qualifying
Cacitities ("GFs™) us a basis to support tls motions. The proposcd tarilT never cven
mentions Qlis. The OCC seeks arigid delimtion of “administrative fees” i the twilf] yel
the tact(F s designed o maintwn Aexibility in order 1o keep those (ces is bow as possible

by mcluding the fees in the individual Service Agreements wineh will be signed by
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customers actually lakong scrvice undor the propased tartdT, Finadly, the OCC objects Lo
DP&L's inclusion of the Environmental investment Rider (“I3IR™) as a camponent of (he
market-based standhy service rule, yol DP&L included that clement to comply with the
Commission’s diccctive m the RSS case, Cuse No. 5-276, m wihich the Commission
ordered that the EIR be included as a component of all rates with the exception of those
customers taking generation from Competiive Retanl Eleetric Service providers, The
OCC's motion should be denied.
1. FACTS

On March 28, 2007 the Commission issucd a Finding and Order m which it
directed, among other things, that cach OQhio clectne distribution atility ("EOLPY offer o
narkel-based rale for cuslomers owning distributed generation (“DGYY cquipment in
addinion (o its rales currently iv the tariff. Specifically, the Order provides, w pertinent
part, as follows: “StafT indicated il believes cach ulilily should ofter a market-basel rate
for DG in addition (o its rates that arc currently in its tari(f "

Jn ovder to comply with the provisions of the Qrder, on December 21, 2007,
DP&L Nifed 1ts Application for Approval of s proposced markel-based standby taniT. As
part of sls apphcation, DP&L also soughl 1o remove its current cogencration tari (T sheel.
[EL-Ohio tinely moved to intarvene, and raised its concerin tat DP& scemed 1o be
“discontioming the eurrent fixed price standby scrvice,” rather than adding markot-based

service to existing fixed-price rales ' Notably, IEU-Ohio does nol oppose the propose
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markel-bascd standby serviee tant(Tisel T DP&L has fled its response o (EU-Ohio,
explaining that (he existing standby service vales will continue to be offered. The GCC
(e 1ts mrofton {o mtervene 1 which i has ehjected 1o aspects of the markel-bused
standby tarift. For the reasons cﬁplzu.twd patat by point betow, the GCC's ubjections wre
anfounded.

Hr.  ARGUMENT

A, The OCC’s Maotion To Infervene Should Be Denied.

OCC should not be permiticd to mtervene in this procecdiog because the Larilf
provisions involved m DP&L's apphication have very Little i any onpacl on the tuterests
of residential customers, R.C. 4903 221{B) providus, in perlinenl part, as follows:

Any other person who may be adversely alfecled by @ public utifitics commyission

procceding may ntervene in sueh proceeding, provided:  That the commigsion, in

raling upon applications o iervenc i its proceedings, shall consider the
following criteria

(1) The natire and extent of the prospective intervenor's milerest;

(2) The lewal position advanced by the prospective mtervenor and its probable
relation Lo the merits of the case;

(3) Whether the intervention by the prospective tervenor will unduly
prolong or delay the proceedings;

(4) Whether the prospective intervenor will significantly contribute 1o fufl

development and equitable resolution of the factual issves.

Uhe QCC represents the mterest of residential utility customers in Ohio.” The cuslamers
who will must tikely be impacted by the stindby service anfT provisions arc conuuercial

and sodustrial users. Speetlically, the proposcd tariff provides:

Motion (o [utervene and Malion to Ameed Tan(fy o, in the Alleinative, Muotion lon Hleaviop by
the OHTice of the Ohio Consomers” Counscl, Febumy 1, 2008, at 1.

o
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APPLICABLE:

Available (o any customer who has signed an Tnferconncelion Agreement,
meels the reguirements contained w Tariff Sheet DAS[ Interconnection
Scrvace|, and has power production facilities that normally supply the
Customer’s entire load.”

While its theoratieally possible for a residential customer (o mect this criferi, s «
remote possibility al best and the number of residential customers with the capability
would be nviniscule. When considering e first Inctor set Torth above - the nalure and
the extent of (he prospective mtervenar's mierest i is elear (hat the nature and certantly
extent of the QCCs lerest in the oweome of this case is small. Since the impact, il
any, on the QCC's consbtuency by the struciwe of DP&LLs market-bascd slandby
service LarifT would be quite sialt or non-cxistent all together, it follows that the OCC
will not contribute 1o the Tull development and cquitable resolution of the factual issucs 1
the case purswant io the fourlh faclor o consider in deciding whetber to grani the OCC's
motion to intervene. Finally, again, o hight of the minor intercst of the OCC in this tanfl,
the OCCs presence will ondy delay the proceedings, as its intervention witl resudl
additional discovery which will lend fittle to the outcomie o' the case. The OCC's mation

(o intervene should be demsed.

RB. QCCs Motion To Amend The Taritts Or In The Alternative Muoiign
For Hearing Should Be Denied.

OCC Mrst agues thal DP&L (wiled to meet ns burden of proaf showing the
standby seovice (arifl is Just and ecasonable. OCC hases its argument on an unsupported

asswnption that the proposed tifTon s face appears unjust and unrcasonable. It ihen

Eiophasis added.
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cites 10 a provision contained i R.C. 490918, which requires a hewrmy i which DP&I.
would carry the burden of proof of presenting evidence showny the that the pmpp:scd
tariff is just and ccasonable. First ol atl, DP&L has [iled an appheation o approve
vevisions 1o 118 tari(T which are just and reasonable because the revisions are hemp made
pursuant to aml in complrance with the Comniission’s order direeling DP&], o lils
revised Lari 1 provisions complying with the findings set forth m the arder.® As an
additional factor, hawever, what QCC ignores, is thal helore the heasog provision and
resulting burden of prool provisions contained in R.C. 490918 are ever trigpered, (he
Commission nust Grst {ind that the tariff appears Grom {he lace of the application to he
unjust and unrcasonahle.” The Conmission has made na such finding here. The OCC's
argrimicnl that DP&L sontchow laded to meel i burden ol proof al a hearing thal docs not
need Ly occur unless and until triveered by a specific Commussion finding should be
rejected.

C. DP&Y,s Proposcd Standby Serviee Tariff Complics With The

PUCO’s Order in Case No. 058-1500-K1-COLL
The QCC first complaing that DP&L"s market-based stawdby service rate does nol

fuke info account the climination of the forced oulage rate component {EFOR) in the

- Tn the Matter of the Commission’s response to Provisions of the Federal Encigy P'obicy Act ol

2005 Regardmg New Meedng, Smarl Mctering and Dewand Response, Conencralinn and Power
Pradvcuon Purchase and Sale Requirements, and huercomcchon , Case No, 05.1500-EL-COL Mareh 28,
2007 order, at 13

’ The relevant porien ol R C 4909 14 provides:

H it appears lo the comansyian Hal Hie proposals in he application may be enjust or

heanng by sending wetlen totice of the date set for the heacng (o the public uibity aod publishung
nntice of the hearmg onc tinke i a newspaper of gencral cireulaton m cach county m the seivice
arca affeeted by the appheation: A such hearg, the burden of praof to show that the proposals
the apphestion are just and reasonable shall be upon the pubhic vty (limphasis added).
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wholesale rate of PIM Interconnection LLC, The QC'C then compares DE&T.’s proposed
Lari{T with the proposed tari [T fifcd by American Electiic Power (“AEP™) The GCC
nwkes the Teap in losie (hat because ARP included Uns element in its filing, by not
mcluding the EFORA mits filing, DP&L’s tarilT thercfore fails w comply with the
Commission’s arder in Case No. 05-1500-EL-COL

The fact is thal (he Comnussian's ovder contained ny set Tormula lor developing a
market-based stand service rpte. The EDU’s were given (he authority (o slructare their
individual rates as cach best saw (il The Commission id not order thal all EDU's
include the EFORA element in their charges for standby service. Bach utility was piven
the tatittidde 1o Gridor its rate based upon circwmstances wigue Lo (he individual BRI
Indeed, stis notable that the Induslriial Encryy Users-Ohio (“IEU-Ohie™), whose

conshituency has a significant interest in the market-based standby serviee tant (1), hax nol

opposed any aspect of the substantive content of the proposcd market-hased standby tarni (T

provision itscll - including the Tack of EFORJ clement. DP&Ls structure ol ils markel
based standby service rate fully complics with the Comnussion’s order (i Case No. (05-
1500-EL-COL

Next, the QCC curiously asser(s that DP&Es proposed wiarkot-based standby
service fari T requires that standby customurs qualify as qualifying facifities ("QFs”)
purstant  the Public Utiblics Regulatory Policics Act of 1978 (“PURPA™). This is jus
meorreet. Nowhere m DP&Ls proposed tunfl wre Qs even mentioned. OCC’s request
that DP&L amend its tartfl o climate ceferences o QFs 1s unpecesswry and should be

rejectedd,

O

@ u7/00y



L VLI L7 LUV0 LUB 19.99  FAA g008/00Y

The QC'C nex( claims that DP&L must deline whal 1t means by “admiumstative
(ees™ i the proposed Ll The cost ol wlununistrative fees” is dependent upon
customer parbapation in the market-based standby service tantlT, and consequently is
indecrminate untel such time as customers begin enfering into Service Agreepients as
described in Ure proposced Gacill, The admmistritive fees will be speaificd in the Service
Agreemcats, The custemers entering into Service Agrecments ander the market-bascd
standby serviee tarillare sophisticated customers who anderstand that the admimistrative
cosly will vary bascd upon customer pavucipation, and permitting lexibidity i the
adminisirative costs clement will help keep those custs as low as possible. Onee again,
IEU-Ohio. a party with a substantial interest in the Lt has nat opposcd this agpeet off
the proposcd tanifT.

Finably, the OCC takes 1ssue with (he incluston of the Environmental nvesiment
Ridar ("[HR™) as a component of the markel-basad standby service rate. The
Commission in Case No, 05-276 (“RSS case”) ovderad that the IR he ineluded as a
comiponent ol all rates wilh ihe cxcephion of those customors faking generation from
Competitive Retn] Rlectric Serviee (“CRES™) pmw'dcrs." Customers taking standhy
service pursuant (o the proposcd markel-based standby scevice taa (M wall by definition not
be reeciving generation seevice from CRES providers; conscquently DP&L’s inclusion ol
the BIR in this markel-bascd standby Griff rate is appropriate and in compliance with the

Cammission's Order m he RSS case.

! in the Matler of the Apphcation of The BDaytan Pewer and Light Company for the Creation ol'a

Rate Statilrzabivn Sureharge Ruker and Distobihon Rate Tneeense, Case Na. 08-276-E1-ALR, Degemba
28, 2008 Opunon and Lrder, al 9
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iv. CONCLUSION
Far the foregomy reasons, OCCs Motion (o Intervenc and Molion (o Amend
Tari{fs or, m the Alternative, Motion for Hearing should be denied in its entirety.

Regpeetfully subpuiled,
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