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T H P : P U B L I C U T I M T I I C S COMIVI ISSION o r OHIO 

In Ihc Mv\t(t.'.v ol (Uc Applici^tiou of The ) Ca.sc No. 07-1 302-1 :L-ATA 

Dfiylmi Povvcr and Ijf^lit Compnny P'or ) 
Approval of it.s Proposed Market- ) 
Unscd S^i^ulhy TariflSheet. ) 

) o 

TillC DAYION POWKR AND ITCHT COMPANY\S MKfVIORANniJiVl IN 
OPPOSITION TO MOTION TO INTRRVICNE AND MOTION TO AMKND 

TAiuri'S OR, IN riii: ALTERNAI rvic, M O I I O N F O R MEARINC; BYTHI ' : 

OKMCR OK IMF OHIO CONSUMER'S COUNSEL 
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L jNTRODUCrnON 

T)ie ()(X- h;is moved lo inlcrvunc in this maLtcc involvinii DPc^L'y ap|.-)licalion to 

approve a iiiar.kci-liascd slandhy .service l;n-i Cf provision. While po.ssibic, il is (uglily 

unlikely ihc thi.s tanffwill impact rcsidcnlial ciu^lomeis. hor thai reason, the naUice and 

cxlenl orOCX'!'s mlercsl in ihe outcome oflliis applicaiion KS SO small that OCC's motion 

lo intervene should he denied Further, the 0('C-'s objcction.s lo the proposed laiircaie 

uiiroimdcd. I'iisl, Ihe OCC '̂s clami that the piopose-d lariffviolate.s the C'ommissioi '̂s 

March 28, 2007 because il does not lake mk) account the elimination oflhc forced outage 

rate component (Lih'ORd) i5> inconecl because the Commission does not rctiuiie the rate 

orCcring lo lake BFORd into account. The OC'C- also as.Serls that DlV^L's propo.sed 

market-based slandby service laiiIT require.'̂  that slandhy customers ciualiCy as qualifying 

faeihlics ("O'-'̂ -s") îs a basis lo sup])0)'l ds motions. Tiie proposed tari IT never even 

mention.̂  Qi's. The OCX' seek.-̂  a rigid defniition of "adniimslrative fees" in the larilT, yel 

the tariff IS designed to niainlain ncxihility in onier to keep those fees as lovv as possible 

by inchiding Ihe Ices in the indivitiual Service Au,recmcnts winch will be signed by 

ThiB i ^ t o c e r t i f y t h a t t h e ;uTi-cven rrynir--H-o<- - - ^ =in 
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customos actunlly taking scivicc under the proposed lariff. I'inally, Ihe OCX- objccls to 

D '̂̂ S:L's inclusion ofthe linvnonmciUai hivcslment J îdcr ("EIR") as a component oflhc 

maiket-bascd slandhy service rate, yel DPc'JiL Jnchulod ihat clement to comply with the 

Commission's directive m the RSS ease, Ca.sc No, 05-276, m which the Commission 

ordered that the EIR be included as a component ofall rates witJi the cxccplion of those 

customers (aknig gcnciation IVom C'ompelilive Retail iilectric Service providci's. The 

OCC!'s n^olion sboukl be denied. 

IL I ' A C T S 

On March 28, 2007 the ('oinmission issued a finding and Oixlev m which it 

diiccled, among olJicr things, that each Ohio eleelrie distribution utility ("I''f)lj") offer ;i 

market-based rate for customers owning distributed generation ("DO") equipmcnl in 

addilion to ils rales euirenlly in [ho [ai'lff. Speeilieally, the Order provides, m ]Krtinenl 

part, as follows: "Staff indicated it believes each utility should offer a market-based rate 

for D(; in ;Ki<!ition lo its latc^ that are currently in its tariff" '̂ 

In order to compiy with the provisions ofthe Order, on December 21, 2007, 

DP&L lllcd its Applicatioji tor Approval of its proposed market-based slandby tariff. As 

pari of its application, DPc^L [ilso sought to remove its current eogeneration tari IT sheet. 

IFT.l-Ohio imiely moved lo mlervene, and raised its eoneern that [)P&L seemed to he 

"diseontiiuiing the current fixed price standby service," rather than adding market-based 

service to existing fixed-price lales." NolabJy. fEU-Ohio docs not oppose the propose 

1(1, 
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market-based standby service tariff iiself D ! \ ^ L has died its response iti IL-tJ-Ohio, 

explaining ihal ihe existing slandby service rates wi l l conlinue lo be olTered. 'fhe OCX'.' 

filed us iDolion lo intervene in which it has objected to aspects of tlie nuii'kcLbased 

standby tiinff. For the reasons explained point by point below, the 0 C X " N ubieelioUvS are 

unfounded. 

I I I . A R C U M E N I 

A. The OCC's Mo l ion To IiHcrvcne Should Be Denied. 

OCC! should not be ])ermilled to intervene in this pioeeeding because the tarilT 

])rovisions involved m DPt^L's application have very l i l l le i f any impact on the interests 

of residential customers. RX'. 4903.221(B) provides, in pertinent part, as follows: 

Any other person who may be adversely affecied by a public utihties commission 

proceetJing may iniervene in such pi'oeeeding, provitled: Thai tiie eommission, in 

ruling upon applicalions to inleivcne m its proceedings, shall consider the 

fol lowing criteria: 

(1) Tiie nature and cxlenl oJ'lhejirospeclive inlervenoi's interest; 

(2) The legal position advanced by ibe prospective mteivcnor and its probable 

relation lo the merits of the ease; 

(3) Whether the intervention by the prospective intervenor wi l l unduly 

prolong or delay the proceedings; 

(4) Whelher the firospeetive intervenor wi l l significantly contribute to full 

development :[\K\ equitable resolution of the factual issues. 

The OCX^ repj-csenis the interest of residential ut i l i ly eu.stomcrs in Ohio.' The customers 

who wil l nn)Sl hkcly be inipactcd by Ihc slandby service tariffprovisions are commercial 

and inthistrial users. Speeilieally, the proposed lai'iff provides: 

Motion (n Inlcrvcnc iiiul Mnlion (o Amend T:iiilTx or, in ilic AUtnuilivc, Moiioii (oi Hearing by 
ihc Office oflhc Ohid C.'uiisiHi)i.M\' C'oimsul. fcbiuiiiy I, 200 î, oi 1. 
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APPLICABLE: 

Available to any eustomcr who has signed an hilereonneelion Agreement, 
meets the requirements contained in Tariff Sheet l)35[hitereonnection 
Scrv]ce|, nnd hns power pi oduction lacilities that normally .supply the 
Cii^tomor'.s entire load. 

While il IS Ibeorelically possible (or a residential eustomcr to meet this erileria, d is a 

roniole possibility at best and tlie number of residential customers with the eapabilily 

would be miniscule. When consitiering the first factor set forth above the naluic and 

the extent ofthe prospective mteivcnor's inteiesf il is clear Ihal the naliirc and cerlainly 

cxlenl ofthe OCC'\s mlercst in the ouleoine of this ease is small. Since the impact, if 

any, on the OCX"'s eonstilueney by the stiuclure of DPt^L's niai'kel-bascd standby 

service tariff woLild be quite small or non-cxistcnt all together, it follows that the OCX! 

will not contribute lo the full development and ec]uitable resolution ofthe faelual issues in 

the case pursuant to tlic fourth faelor lo consider in deciding wlielber to grant Ihc OCX''s 

motion to intervene, Finally, again, in light ofthe minor interest of IJie OCX* m [his lariff, 

the OCX"s presence will only delay the proceedings, as its intervention will result in 

additional discovery which will lend tittle lo tiie outeonie ofthe case. The OCX '̂s molion 

to intervene should be denied. 

IL OCC\s Motion To Amend riic T:n ills Or In The Alternative Mution 
For Hearing Sluuikl Be Denied. 

OCC Inst agues ihat DP&L failed lo meet us burden of proof showing the 

slandby service tariff is just and rcasonabie. OC'C bases ils argument on an unsupported 

assumption that the proposed larifTon its face appears unjust and um'easonablc. It then 

l-nil>h;i^i.S i\tl(lc(l. 
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cites to a provision conlained m R Ĉ  4909,18, which requires a hearing in which DP&L 

would carry tbc burden of proof of presenting evidence showing the that the pro])o.sed 

tariff is just and reasonable. First ofall, DP&L has filed an application to apjii'ovc 

revisions to ils tanff which aic just and reasonable because the revisions are bemg made 

pursuant to and in com|ihancc with the Comnnssion's order diieeling DP&L lo Itle 

I'cvised tariffprovisions complying with the Ihidings set forth m the order/' As an 

additional factor, however, wliat OCX' ignores, is liial before the hearing provision and 

resulting burden of proof provisions conlained m R.C. 4900.18 are ever triggered, the 

Commission must first find that the lariff appears from the face ofthe application to he 

unjusi and unreasonable.^ Tlie C-ommission has made no such finding here. The OCXVs 

argumcfil that DP&L somehow /ailed (o mccl u burden of proofal. a hearing IIKI! does not 

need lo occur unless and until triggered by a specific C!ommis.sion fmding should be 

rejected. 

C. DPi^LN Proposed Standby Service Tariff Complies With The 
PUC:0\s Order in Ca.sc No. 05-1500-ELCOI. 

Tlie OCX.' first complains Ihal DP&IVs market-based slandby service rale does not 

lake into account the elimination ofthe forced outage rate component (H('ORd) ui the 

In (he M;iUcr uf (he C'ominis.siuirs rc.sixtnsc (ti Pnivision^i uf llic k'cdcijl hncigy Policy Ati nt 
2003 Roi4;ir(ling Nci Mclciinj;, SniLivl Mclcriiig iitu! ncmuiKl Kcsj^unso, C:oi;cnctal!on and Power 
Proclocuon Puicha.'^e iiiul Siilc Rccjiiiicincnl.s, ,tnd InkMconnccUon , C.isc No. O.S-lS(K). f-t.-fOI. Miuch 2S, 
2007 oidci, ill 1."̂  

' The iclcviUii poilitin nl'K C. 4^00.18 piovidcs: 

Ii' if .,}{iiiC'.)\s i(j thi: cnmnnssun) (li;>f flic i);'0))ov:il.v in l]n- .l|>i>li(';i(Joii ny.]y ho inijirvt f>r 
imrc^()inU>lc. llic cDninii.K.sioii shall scl HK' mailer for lieiirinti imd ^h;ill gi^c iioucc of .Mich 
healing hy iiCiKhn '̂, wnUon nu\ice oflhc date .set fur ihc hcaiin[; In (he public uuhly and publi.shin;'. 
nnliee of llie lioarin;/. one lin\e iii ii nowspapci- of ^^eneiiit circuhiljon in each cuunly m ihc .soi vice 
aica affecied by ihc apphealion AI .such bcaiing, the burden of pi oof (o Nhowlliai ihc pioposals in 
llie appliciuioii aiC pisl aiul leason.iblc shah he upon ihc pubhc uuhly (hmphasis added). 
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wholesale rale of P.IM hilereonneelion LLC^ The OCX- then compares DP&L's proposed 

tariff with the ])roposcd tariff tiled by American Electric Power ( " A H P " ) The OCX' 

makes the leap in logio that because AFP inehidcd tins elcnicnt in its filing, by not 

including Iho LPOKd m its filing, DP&L's tan IT therefore fails lo comply wiUi the 

C.'ommission's order in C'ase No. ()5-150(LLL-COI. 

The fact is that the Commissi^m's order containetl no set formula for developing a 

market-based stand service rale The LDU*s were given the authority lo siruciure their 

indivulual rales as each bcsl saw fjl. The C-ommission did not ordei" thai all h'Dl.rs 

include Ihe EFORd clcmeiU m their charges for standby service. Each utility was given 

(he hilfludc lo tailor ils rale based upon circumslanecs unique lo (he indivichial HDU. 

Indeed, it is notable Dial the Industrial Ruevgy Users-Ohio CILU-Ohio"), whose 

eonsliluciicy has a significant interest in the market-based standby service tariff, has not 

opposed any aspect ofthe substantive content ofthe proposed niarkel-based standby tariff 

provision itself including the lack of EFORd clement, DP&L's structure of its maiket 

based Standby service rate fully ctmiplies vvuh Ihe Contmission's order in C'ase No. 05-

LSOO-HL-COl. 

Next, the 0(X.." curiously asserts thai f)P&L's projiosed market-based standby 

service lariffreciuivcs that standby customers qualify as qualifying faeihtie.s ("Qf's") 

pursuant to the Public Utilities Regulatory Policies Act of 1978 ("PURPA"). This is jusi 

incorrect. Nowhere in DP&L's proposed tariff are QFs even mentioned. 0CX-*s request 

that PP&L amend its lariff lo clrmmale icfd'cnccs to QFs is unnecessary and sliould he 

rejected. 
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The OCX" ncxi claims that DP&L must define what it means hy "administrative 

fees" in the proposed tariff The cost of "administiative fees" is dependent Lipon 

customer participation in the nn\rkcl-bascd standby service larifT, IWKI conse(]uenily is 

iiidelerminatc until such lime a.s cu.stoiners begin entering into Serviee Agreemeni.s as 

described m the proposed tarilT. The administrative fees will be speeifictl in the Sei'vicc 

Agreements. The customers entering into Service Agrccmcnls under Ihe market-based 

standby service tariff aie .sophisticated customers who understand that the administrative 

costs will vary based upon customer pariicipatioiu c\\\i\ permitting llcxibility in the 

administralive costs element will help keep those costs as low as jiossible. Once again, 

lEU-Oluo. a party with a substantial m.lerest in tlie tariff, has not opix)se(.l this aspect of 

the proposed tariff 

I'inally. the OCX! lakes issue wuh the inclusion of llie Lnvironmenlal Invcshnont 

Ruler ("lilR") as a component oflhc market-based standby service rale. 'The 

C'ommission in C'asc No, 05-276 ("RSS case") ordered that the EIR be included a.s a 

component ofall rates with the cxccplion of those customers taking generation from 

C'ompetitJvc RcLti) Electric Service ("(-RES") providers.^ Customers taking slandby 

service pursuant lo the proposed market-based standby service lariff will by definition not 

he receiving genciation service from CRES providers; eonscqueiUiy DP&L's inclusion of 

the EIR in Ibis markel-based standby lariff rate is appropriate and in compliance with the 

Commission's Order in the RSS case. 

In the Milder uf ihc Ajipliealiun of ' fhe Daylun Power and l.ighl Company lor Ihc C'rcalton ofa 
Kale Slabdi/aliun SvirchaiKC Rider and LisUihiUion Kale Incicnse, Case No. ().'i-27f>'Id.-AIt<, Dccemhci 
2N.200.'̂  Dpimon and Uulcr, al 'h 
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IV. CONCLUSION 

For the foregoing reasons, OCC's Motion to Inlcrvcnc and Motion to Amend 

Tariffs or, m the Altcinative, Motion for Hearing should be denied in its entirely-

Reaped fuUy subinUled, 

- -.J I /} A / " " ' ' -
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