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CONFIDENTIAL - Hixon Testimony Case No 03-93-EL-ATA 

for electric generation has not fiUly developed in the CG&E territory, tlie 

Commission finds it advisable that CG&E file a rate stabilization plan as part of 

these proceedings, for tlie Commission's consideration," ^ The Commission's 

interest in departing from the post-MDP pricing rules in favor of a CG&E RSP 

proposal should also be re-examined iu light ofthe side agreements that were 

connected with CG&E's RSP proposals. 

10 

n 
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On numerous occasions, beginning with the post-MDP pricing for the Dayton 

Power and Light Company,'̂ ^ the Commission has stated that its test ofgeneration 

pricing is made in light ofthe PUCO's view that the competitive market has not 

developed sufficiently. When the Commission requested CG&E to file an RSP 

plan, it referred to Commission decisions in DP&L and FirstEnergy cases, and 

repeated similar language in CG&E's Post-MDP Service Case by stating: "The 

Commission has established three goals that may be met by an RSP, where CRES 

[i.e. competitive retail electric service] markets have not fully developed by the 

end of a utility's MDP: (1) rate certainty for consumers, (2) fmancizd stabiHty for 

the utility, and (3) the further development of competitive markets."'̂ ^ In this 

Post-MDP Remand ease, the testimony of OCC witness Neil Talbot principally 

Entry at 5 (Deceinber 9, 2004). 

DP&L RSP Case No. 02-2779-EL-ATA (September 2, 2003). 

Order al 15 (Septcinber 29, 2004). 

-60. 
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1 addresses the first two ofthe listed goals, while in this testimony 1 will principally 

2 address the third goal - market development. 
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In CG&E's Post-MDP Service Case, the Commission concluded that, with its 

modifications to the May 2004 Stipulation, "the stipulation is reasonably likely to 

enliance the development ofthe retail market for generation in CG&E*s 

territory."^^ Jn its November 2004 Entry on Rehearing the PUCO stated that *'ihe 

Commission finds that the modifications ofthe opinion and order suggested by 

CG&E . . . will further encourage the development of die competitive markets'*^^ 

However, neither decision was based upon knowledge and analysis of the side 

agreements and their likely impact upon development ofthe competitive market 

in CG&E's service territory. 

14 Q60, WHAT ARE YOUR CONCERNS REGARDING THE IMPACT THE SIDE 

15 AGREEMENTS WOULD HAVE AND/OR HAVE HAD ONTHE 

16 DEVELOPMENT OF THE COMPETITIVE MARKET? 

17 A60. 

18 

19 

20 

21 

Order at 19 (September 29, 2004). 

Entry on Rehearing at 14 (November 23, 2004). 
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The Commission has previously recognizee 
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The Post-MDP Order features such a statement regarding the desirability 

of greater bypassibility in Duke Energy's charges 09 

The potential that the side agreements would cause many Customer Parties to be 

non-shoppers has seemed to have materialized. Switching rates have plmrmieted 

in areas served by Duke Energy Ohio since approval of post-MDP generation 

pricing in the Post-MDP Service Case. At the time the Post-MDP Service Case 

came to hearing in May 2004, the switching rates for commercial, industrial, and 

residential customers were 22.04,19.70, and 4.91 pcrcent.̂ ^ As of December 31, 

Order at 19 (Septendier 29, 2004). The Concurring Opinion of Chainnan Alan R. Schriber emphasizes 
that changes to Duke Energy's proposed Stiptilatiou were made fo help commercial and small industrial 
customers shop. 

"̂ ' Tr. Vol. II at 133 (CG&E Witness Stevie) (May 20, 2004). 
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2006 the Electric Choice Sales switching rates listed on the PUCO's web site had 

fallen to 8.40, 0.3(3, and 2.32 percent, respectively. The Commission's hope at the 

end ofthe Post-MDP Service Case proceedings for the development of 

competitive options for customers has not materialized,'**' 

9 

10 
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19 

While DE-Ohio may argue that the companies involved are separate DE-Ohio 

affiliates, it does appears that CG&E and its parent company at that time, 

Cinergy Corp., viewed CG&E's RSP and the CRS and side agreements as 

interrelated. Attached to my testimony is a January 28, 2005 e-mail & o m f l | 

had been 

E.g., Order at 19. 

Attacliment 23. 
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Chief Financial Officer of the Re.euiated Busmess Unit and this e-mail 

As an example of how the CG&E RSP and the side 

agreements were considered to be related,) 

Thus, the Commission should also consider the DE-Ohio affiliated companies' 

interrelationships, as illustrated by activities related in the side agreements, in 

light ofthe Commission's rules that arc designed to foster competitive equality. 

These rules also provide the Commission the ability to investigate and address 

64 
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1 anticompetitive concerns raised due to the interrelationship among affiliated 

2 companies. There are numerous examples of this in the Commission's rules: 

3 • hi OAC 4901:1 -20-16(A), the Commission adopted a rule "so a 

4 ^ competitive advantage is not gained solely because of corporate 

5 affiUation. This rule should create competitive equahty, preventing unfair 

6 ^ competitive advantage and prohibiting the abuse of market power." 

7 • I n OAC 4901:1-20-16P), the Commission's rule prohibits "cross-

8 subsidies between an electric utility and its affiliates.,.." 

9 • In OAC 4901:1-20-16(G)(1)(c), the Commission's rule requires that 

10 "Electric utilities and their affiliates that provide services to custoiners 

11 witiiin the electric utility's service territory shall function independently 

12 of each other...." 

IS • hi OAC 4901:1 -20-16(G)(4)(e), the Commission's rule requh-es "The 

14 electric utility shall not tie (nor allow an affiliate to tie) or otherwise 

15 condition the provision ofthe electric utility's regulated services, 

16 discounts, rebates, fee waivers, or any other waivers ofthe electric 

17 utility's ordinary terms and conditions of service, including but not 

18 limited to tariff provisions, to the taking of any goods Euid/or sevices 

19 from the electric utility's affiliates." 

20 • In OAC 4901:l-20-16(G)(4)(f), the Commission's rule requires that "The 

21 electric utility shall ensure effective competition in the provision of retail 

22 electric service by avoiding anticompetitive subsidies flowing from a 

23 noncompetitive retail electric service lo a competitive retail electric 

-65 
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1 service or to a product or service other than retail electric service, and 

2 vice versa." 

3 • In OAC 4901:1 -20-16(G)(4)(h), the Commission requires that 

4 "Employees ofthe electric utility or persons representing the electhc 

5 utility shall not indicate a preference for an affiliated supplier." 

6 • In OAC 4901:1-20-16(G)(4)0), the Commission's rule requires that 

7 "Shared representatives or shared employees ofthe electric utility and 

8 affiliated competitive supplier shall clearly disclose upon whose behalf 

9 their representations to the pubhc are being made." 

10 

11 In addition to these requirements, the PUCO Staff has the authority to examine 

12 the records ofthe utility and its affiliates and they "may investigate such electric 

13 utility and/or affiliate operations and the interrelationship of those operations." 

14 (OAC 4901: l-20-l6(I)(l) and (2)). At the conclusion of my testimony I make a 

15 recommendation with regard to these Commission rules and the side agreemeaits 

16 related to this case. 

17 

18 Q6L DO YOU HAVE OTHER OBSERVATIONS REGARDING THE EFFECT 

19 THAT THE DEALINGS BETWEEN PARTIES HAVE HAD ON THE 

20 COMPETITIVE MARKET? 

21 A61. Yes. While investigating the side agreements, the OCC obtained copies of two 

22 letter notifications attached to my testimony*'^ from Q ^ ^ H CG&E regarding 

Attachment 24. 
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(According 

t o f l H I H H h c submitted the second letter at the request of CG&E to clarify 

the first notice) Pursuant to the terms ofthe Stipulation, terms that were not 

modified by either the September 2004 Order or any subsequent entry on 

rehearing, a non-residential customer could avoid paying the RSC if the customer 

"enter[ed] [into] a contract with a credit worthy [sic] CRES provider to provide 

firm generation service through December 31, 2008" and providing CG&E with 

notification by a certain date that an alternative competitive retail electric suppher 

would provide the servict 

CG&E was in a dispute with a CRES provider in early 2005 regarding claims that 

CG&E demanded customers to submit a long and intimidating agreement before 

they were permitted to bypass the provider of last resort charges. A Commission 

Entry, dated February 9,2005, agreed that CG&E should be able to ask shopping 

customers to sign an agreement, but rejected the needlessly long form that CG&E 

required.'̂ ^ The situation withJMBBnotifications follows the overall 

approach taken by CG&E in the Post-MDP Service Case; 

Entry al 2 (Febmary 9, 2005). 
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C. REGULATORY PROBLEMS 

8 Q62. IN EVALUA TING DUKE ENERGY OHIO'S PROPOSED POST-MDP 

9 GENERA TION PRICING, WHA T REGULA TOR Y CONCERNS SHOULD 

10 THE COMMISSION CONSIDER THAT ARE RAISED BY THE SIDE 

11 AGREEMENTS? 

12 A62. The overall Post-MDP generation pricing plans proposed by Duke Energy in the 

13 Post-MDP Service Case - when tlie effect ofthe side agreements is properly 

considered -- are discriminatory in favor of a relatively small number of large 

users of electricity. Anti-discrimination and rate setting in a public process is a 

major theme in the regulation of utilities. Upon the advice of counsel, an anti

discrimination statute (R.C. 4905.35 and 4928.14(A)) reflects tliis theme in 

19 

20 

21 

Ohio's regulation ofgeneration pricing for electricity. 106 

68-
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D. EXCLUSION OF PARTIES AND CUSTOMER CLASSES 

FROM NEGOTIATONS 

15 Q63. Ĵ 'HA T CONCERNS ABOUT THE SIDE A GREEMENTS' RELA TIONSHIP 

16 TO THE PROCESS THAT LED TO THE STIPULATION SHOULD THE 

17 COMMISSON CONSIDER IN EVALUATING DE- OHIO'S POST-MDP 

18 GENERATION PRICING? 

19 A63. The negotiating process which led to the May 2004 Stipulation m the Post-MDP 

20 Service Case was deficient, which resulted in a distorted presentation to the 

21 Commission regarding the support for Duke Energy's proposals. 9 B m 

22 

R,C. 4928.37 

-69 
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The statement on the record regarding separate negotiations at the time ofthe 

hearing in the Post-MDP Service Case was made by Staff Witness Cahaan that 

the "Staff encouraged the company to meet individually with each ofthe parties 

in the case to work out their individual problems."^^^ However, that statement 

was accompanied by an assurance from Staff Witness Cahaan that "[a]ll parties to 

the case were notified and were invited to participate in the settlement 

discussions."'̂ ^ The Conunission apparently relied upon this representation, 

stating in its September 29, 2004 Order that "[tjhere is no evidence that all parties 

were not invited to participate iu settlement discussion. As a matter of fact, 

testimony at the hearing indicates that all parties participated in negotiating 

StaffExl\Ibit2 [Supplemeiital Testimony filed May 24,2004) at L2. 

I(W 
Id all . 

-70 
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sessions . . . . 
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20 

The PUCO's November 23, 2004 Entry on Rehearing also noted the support Duke 

Energy Ohio's Alternative Proposal fromi 

' '" Order at 13 (September 29, 2004). 

^" Entry on Rehearing at 59 (Novenfcer 23, 2004). 
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'Whistle blower" 

statements by John Deeds - fonnerly an employee of a DE-Ohio affiliated 

company who performed functions for CRS and who has characterized the CRS 
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5 

6 

7 

8 

9 

10 

Option agreements as ''sham transactions" in a wrongful termination action in 

federal court — alerted the OCC to the existence of additional side agreements that 

maintahied suppoi 

The OCC and other parties were 

excluded from discussions that resulted from CG&E'j 

;G&E never faced the pubhc test of its 

proposals that should exist in proceedings before the Commission. 

VI. CONCLUSION 

11 Q64. WHA TDO YOU RECOMMEND AS THE RESULT OF YOUR 

12 EXAMINA TION AND ANAL YSIS REGARDING THIS CASE? 

13 A64. I recommend the prohibition ofthe discriminatory treatment and anticompetitive 

14 activities that accompanied Duke Energy Ohio's RSP proposals, as adopted and 

i 5 modified by the Commission, j 

16 

17 

IS 

19 

20 

21 

22 

23 

I also recommend the Commission require its Stafr(or an auditor hired by the Staff 

at DE-Ohio's expense) to promptly investigate the interrelationships between DE-

73-
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Ohio and its affihates, including activities related to the side agreements in this 

case, as provided for in OAC 4901:1-20-16(I)(1) and (2). Earlier in my testimony 1 

listed some ofthe requirements ofthe PUCO's corporate separation rules (among 

other requirements) that should be at least part of the subject of the investigation. 

Part of Staff s investigation should be a review and audit ofthe transactions among 

DE-Ohio affiliates related to the side agreements in this case,. 

'he results of this investigation should be presented to 

the Commission in a hearing. Any needed modifications to the rate stabilization 

plan, and to the operations of DE-Ohio and its affiliates, should be implemented by 

the Commission. 

Finally, the Commission should adopt a post-MDP generation pricing plan for 

DE-Ohio based upon the recommendations of OCC witness consultant Neil 

Talbot 

19 Q65, DOES THIS CONCLUDE YOUR TESTIMONY AT THIS TIME? 

20 A65. Yes. However, I reserve the right to incorporate new information that may 

21 subsequently become available. 

22 
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MR. SMALL: We have marked Exhibits 

C and D and they are before the deponent. 

Q. We will be running through these 

agreements, and we may be able to do this 

without reference to the documents in front of 

you . Tho 

agreement 

point 

part 

And I 

and j 

to 

se documents include a g ^ ^ ^ K ^ K 

between CG&E and H|[H^H|V-

MR. SMALL: This is probably a good 

mark this part of the transcript. 

MR. U m i P Yes. Let's put this 

of the transcript under seal, please. 

think you misspoke. You meant CRS. 

Q. 

ast 

comments. 

companies 

companies 

MR. SMALL: No, I didn't. 

I have a J j ^ H B agreement between. 

to be more precise ^ ^ ^ h . H H H | ^ H P 

the agreement is between the Cinergy 

, I believe. Cinergy operating 

is the reference, ^^^ i H ^ H H r ^^^ 

ARMSTRONG & CKEY, I N C . , Co lumbus , Ohio ( 6 1 4 ) 2 2 4 - 9 4 8 1 
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that I bel 

Do you see 

A. 

ieve is on the 

that? 

I see it say 

very top of 

s seller and 

Ex 

it 

Cinergy Services, Inc. as agent for and 

behalf of 

and PSI En 

Companies. 

Q. 

Operating 

A. 

Q. 

a question 

the Cincinnati Gas & Electric 

ergy, collectively Cinergy 

That was my 

Companies. 

Op 

11 
hiibit A. 

says 

on 

Company 

srating 

reference. Cinergy 

Yes. That is the seller 

This is kind 

•s 

of background. 

to go behind the scenes here 

a second agreement which 

It's in th 

is dated ^ M 

is packet. Exhibit A, it's 

Performance Assurance Agreement. Do 

in front o 

A. 

Q. 

these are 

agreement 

agreement 

right? 

A. 

Q-

f you? 

Yes. 

And then I have a third < 

in time order. 

in Exhibit A. 

between ^jgmm^m 

Yes. 

Okay. Sorry 

• 
ca 

yoi 

name . 

I have 

I have 

^fagain. 

lied 

a have it 

agreement. 

which is the very last 

And that is 

^BV '̂ '̂̂ vH 

about this. 

an 

m 

w 

. All 

e haven't 

ARMSTRONG & OKEY, I N C . , Colurr.bus, Oh io (614) 224-!:f4«l 
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24 

12 
exactly gotten to my question. There is another 

set of agreements in another point 

be apparent 

first three 

J/. It will be apparent, 

in time in 

it will soon 

why we have just gone through those 

agreements. 

In Exhibit A there is also ^ f / f / g 

| m § agreement. Do you have that? 

it says, th 

2 of 11. 

A. 

Q. 

the Cinergy 

similar to 

date on it. 

provisions. 

appearance, 

A. 

Q. 

agreement. 

sre are no page numbers, 

Yes. I have that-

At the top 

but it says 

All right. And that is again with 

Operating Companies. It's very 

agreement 1 only it has a different 

I am sure it has different 

but similar in formate 

Yes. 

and 

Okay. Now, there is another 

it's in Exhibit A again. 

first amendment to the Performance 

Agreement. 

Exhibit A. 

A. 

Q. 

and it is a 

Assurance 

That is the third agreement in 

And that says 2 of 9 at the top. 

Yes. I see it. 

So, that is similar to Exhibit 2 

ARMSTRONG 5c OKEY, Ii^lC. , Columbus , Ohio ( 6 1 4 ) 2 2 4 - 9 4 81 



13 
being the Performance Assurance Agreement. 

A. It's actually an amendment to the 

3 other Performance Assurance Agreement. 

4 Q. H e r e i s t h e question. Is there a 

5 third agreement similar to the Exhibit 3, but 

6 different in the time frame between 

and^l^HJIP? In the flljHHUy period? 

8 A. There is probably not another 

9 agreement, but what there may be, we would have 

10 to check, there is an additional schedule or an 

11 addendum to this base agreement to add 

12 additional accounts to the basic contract. 

13 Q. You are referring to the — 

14 A. The Energy Service Agreement between 

16 Q. The one that is dated 

17 A- I am looking at the Energy Service 

18 Agreement dated m B ^ ^ H J j ^ H H B I H B unless there 

19 is a date in the back. 

20 Q. Y e s , t h e r e i s . It was signedi 

21 m H ^ B V That is where my date comes from. 

22 A. Okay. 

2 3 Q. B u t , t h a t i s t h e a g r e e m e n t i n 

24 E x h i b i t A a n d y o u a r e s a y i n g t h a t t h e l i s t o f 

ARMSTRONG it CKEY, I N C . , C o l u m b u s , Ohio ( 6 1 4 ) 2 2 4 - 9 4 3 1 



14 
1 accounts, there may be an amendment? 

2 A. There have been several amendments 

3 over the years on this as we add and delete 

4 accounts to the base agreement. So, I think we 

5 are up to about 9 or 10 through this week 

6 because 

7 Q. Amendments to the schedule? 

8 A. Yes. There is a schedule A to this 

9 agreement that lists accounts that are covered. 

10 And it * s only that schedule that usually gets 

11 amended when we are adding and deleting 

12 accounts. 

13 Q. But there aren't any other 

14 provisions in that, just a change in the 

15 exhibit? 

16 A. To my knowledge there are no other 

17 provisions except that. But I would have to 

18 check on that for you. 

19 Q. Okay. All right. I just wanted to 

20 be clear about what ^gj^^^^^^nts ̂ U J j J H has. A.ll 

21 right. I would like to direct your attention to 

22 Exhibit B. And that is an agreement dated in 

23 the back, the last page, there are Bates stamps 

2 4 on this document 117 3 through 1179. And if you 

ARMSTRONG & OKEY, i n c . , Columbus, Ohio (614)224-9461 
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could turn 

date of ^ 

1174 it sa 

A. 

Q. 

• • • V 

15 
to Bates stamp 1179 you will see a 

m ^ H p and earlier in the document on 

ys ^ m . '̂̂^ A^Hji^lHI^HV 
Yes. 

Bates stamp 1179 that shows J U P 

signature. Was this agreement ever 

executed by^^^^H^? 

A. 

Q. 

document. 

the first 

about midw 

basically 

date of flj 

Sales LLC 

sentence c 

A. 

Q. 

A. 

subsidiary 

I believe it was, yes. 

Okay. Remaining within that 

turning to page Bates stamp 1174, and 

paragraph after the whereas. It's 

ay through the page. That paragraph 

identifies the parties and has the 

l ^ ^ m U m H p Who is Cinergy Retail 

that is mentioned in the first 

f that paragraph? 

Who are they? 

Yes. 

To my knowledge it is an operating 

of the large electric holding company 

that I know as Cinergy that is responsible for 

transactio 

rnore about 

Q-

ns such as this. I don't know much 

them than that. 

Do you know what the status is of 
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24 

Cinergy Retail Sales or its 

the status 

of this ag 

ability to 

the State 

A. 

question a 

A. 

time I can 

Q. 

certified 

A. 

Q. 

certified 

A. 

Q. 

of Cinergy Resale 

16 
successor? What 

Sales at the time 

reement was with respect to its 

transact business 

of Ohio? 

I am sorry. Can 

gain? 

MR. SMALL: Can 

{QUESTION READ) 

in electricity in 

you say the 

^e have it read? 

If I knew what the status was at the 

't recall it now. 

Do you know whether they were a 

retail electric service provider? 

I can't recall. 

You are familiar with the term 

retail electric supplier? 

Yes-

Okay. One other 

have put in the instructions 

particular 

trouble es 

distinguis 

close when 

them out 1 

thing that I should 

In this 

case we are having a little bit of 

pecially with the 

hing CRES from CRS 

we say them. So 

ike that so we can 

record in 

because they are so 

I have been spelling 

distinguish. And 
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if you wou 

tremendous 

A. 

Q. 

You don't 

A. 

Q. 

Id do the same that would 

ly in clarifying things. 

Okay. 

Sorry. I lost my chain 

17 
help 

of thought. 

know whether they were certified? 

If I knew then I don't 

Okay. Do you know anyt 

their current status as being certi 

the Public 

A. 

Q. 

regarding 

Utilities Commission? 

No-

And would your response 

their status as registere 

recall. 

hing about 

fied before 

be the same 

d with Duke 

Energy Ohio, formerly known as Cincinnati Gas & 

Electric? 

A. 

Q. 

previous a 

Exhibit A. 

Yes. My answer would b 

All right. Turning to 

greements for a second. 

And we had a little bit 

exchange concerning who the parties 

first agreement executed ||^H||||^H| 

first one. agreement on Exhibit A. 

noted Cinergy Operating Companies. 

that? 

A. Yes. 

e the same. 

these 

I am on 

of an 

were to the 

••• very 

And you 

Do you see 

• 
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Q. 

Cincinnati 

A. 

Q. 

agreement 

again j 

Operat 

again. 

packet 

it's J 

letter 

H 
ing 

Do 

A. 

Q. 

a 1 

WM 
tha 

A. 

Q. 

18 
And you understand that to be 

Gas & Electric and PSI; correct? 

That is what it says there, yes. 

Okay. And agreement 2, I call it 

2, it's the second one in this packet. 

W^^KKKKm ^nd again it says Cinergy 

Company and refers to CG&E and PSI 

you agree? 

Yes. I see that . 

Okay. And an agreement in the 

ittle bit, we looked at this earlier. 

I^HB again it's that confirmation 

t says 2 of 11 at the top. 

Yes. 

And that also says the seller is 

Cinergy Operating Companies which is a reference 

to CG&E an 

A. 

Q. 

that which 

Assurance, 

Assurance 

top . 

d PSI again? 

Yes. 

And finally the document just before 

we identified as the Performance 

or Amendment to the Performance 

Agreement, it has 2 of 9 at the very 

Do you see that? 

A. I see that. 
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i Q . 

Companies 

PSI; is th 

1 '̂• 

1 paragraph. 

Q. 

1 that were 

agreement 

Again 

which i s 

19 
you have Cinergy Operating 

> a reference again to CG&E and 

at correct? 

Yes. 

Okay. 

entered 

that is 

Cinergy Operating 

why ^i'^Jd 

finally as 

Cinergy Re 

suggestion 

That is in the first 

With all these agreements 

into earlier than the 

shown in Exhibit B with the 

Companies, being CG&E and PSI, 

U P P enter into discussions and 

you see 

tail Sal 

I will 

was it 

execute an agreement with 

es? 

clarify the question. Whose 

that you engage in a business 

transaction with Cinergy Retail Sales as opposed 

to the Cinergy Operating Companies which seems 

to be the 

A. 

between th 

have been 

subject of your previous agreements? 

That would have been resolved 

e lawyers as regards to what would 

the appropriate entities with whom to 

1 contract to serve 

agreements 

Q. 

A. 

. 

the purposes of these 

So you weren't part of that process? 

I was part of the process, but I 
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2 0 
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accepted th 

counsel as 

Q. 

e advice and recommendation 

to the parties involved. 

When you are mentioning 

you referring to fl^^^|HV 

A. 

counsel, ye 

Q. 

would have 

20 
of 

counsel are 

W K / ^ B K M ^ould have been 

s . 

And do you know who the 

our 

counsel 

been for the other side of 

the transaction? Would it ^ ^ ^ ^ ^ H 

executed th 

A. 

e agreement? 

I don't believe ^ ^ ^ l ^ m 

the Performance Assurance Agreement. 

Q. 

Exhibit B. 

A. 

Q. 

the earlier 

I hope we are clear. I 

No wonder. I am in the 

• 
• 
am 

^HH who 

^^executed 

on 

wrong one. 

I was directing your attention to 

agreements just because th 

Cinergy Operating Companies. But now 

Exhibit B. is^flHHp. 
stated it was executed ^Y H m ^ 

executed by 

i -̂

Q. 

A. 

as 

^ ^ ^ m m P a t some point? 

Yes. 

by^HBi^mm^ 
Yes. 

ey said 

I am on 

you 

It was 
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Q. 

involved 

A. 

Q. 

21 
And so I suggested ^^^ ^ m ^ H H | V 

in this? 

Yes, he was. 

Okay. Anyone else on the other side 

of the transaction that you can recall being 

involved? 

A. 

^ Q-

the recor 

A. 

[ represent 

companies 

they were 

• Q . 

I believe i ^ H j U ^ H V ^ ^ ^ involved. 

Anyone else? 

fl|HP^^mmy Excuse Just 

d I believe that is E-R, not O-R. 

flHUmmP Off the record. 

(DISCUSSION OFF THE RECORD) 

It seems like there were other 

atives involved for the Cinergy 

, but I cannot recall specifically who 

• 

Was flHH^^HV involved? President 

1 of Cincinnati Gas & Electric? 

A. 

Q. 

A. 

somewhere 

at which 

^ • • • v 
Yes. 

I remember ̂ ^ ^ ^ ^ H H V b e i n g involved 

along this process, but I can't recall 

time, and which of these agreements he 

ARMSTRONG & OKEY, I N C . , Co lumbus , Ohio ( 6 1 4 ) 2 2 4 - 9 4 31 



1 was involved in. But I remember him being at 

2 meetings, 

3 Q, When you are speaking about these 

4 agreements are you mentioning the agreements 

5 with the Cinergy Operating Companies or the 

6 agreements with Cinergy Retail Sales? 

7 A . I am referring to the agreements 

8 that we have marked as Exhibit B, C and D. 

9 Q. Do you remember a ̂ ^^^^^^^^^^p who 

10 worked for 

11 A. Yes. I remember^^^^^^^Hand I 

12 remember him being involved. 

13 Q. In the — 

14 A. Now that you refreshed my 

15 recollection-

16 Q. In the Exhibits B, C and D? 

17 A. Yes. 

18 Q. Do you recall a 

19 A. I do not recall 

20 Q. And do you recall a 

21 l ^ H M 
2 2 A . I d o n o t r e c a l l 

2 3 Q . Now, y o u h a v e b e e n m e n t i o n i n g w h o 

2 4 y o u r e m e m b e r b e i n g i n v o l v e d i n t h e p r o c e s s . 

ARMSTRONG & OKEY, I N C . , Colu inbus , Ohio ( 6 1 4 ) 2 2 4 - 9 4 81 



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 
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23 
Were you involved in negotiating these 

agreements B, C and D? 

A. Yes. 

Q, When did the, we have looked at 

this being dated t h e f l ^ m [ | | m y when did 

the — do you first recall discussions regarding 

this agreement? That would be flm[|f. 

A. Yes. It would have been sometime 

before that. It would have been a point in time 

after the initial rate stabilization filing was 

made. At some point subsequent to that. But, I 

can't recall when. 

Q. There were two major filings in the 

rate stabilization case which is the 03-93 case 

that 1 announced at the beginning of this 

deposition. The first was a -- what the company 

refers to as competitive market option in 

January 2003. And then it came forth with a 

second plan on January 2004 which is generally 

thought of as being the rate stabilization 

proposal. When you say after the proposal. 

after which one of those proposals? 

A. I am referring to the later. The 

one in January 2004 which is known as rate 

ARMSTRONG & OKEY, INC. , Co lumbus , Ohio ( 6 1 4 ) 2 2 4 - 9 4 31 



24 
1 stabilization proposal. 

2 Q. And you don't recall what part of 

3 the year? 

4 A- No. 

5 Q. Between January and July? 

6 A. Yes. 

7 Q. Now, this agreement, for present 

8 purposes I am remaining on Exhibit B, Bates 

9 stamp 1177, refers to, in paragraph B, refers 

10 to -- states "JJIJHjM shall support the 

11 H I B stipulation and recommendation" and so 

12 forth. Do you see that? 

13 A. Yes. 

14 Q. ^ ^ ' ^ ^ K K t m ^-^^^ that stipulation? 

15 A. I believe we did. I have to, 

16 subject to check, but I believe we did. 

17 Q. Now, you are familiar with the 

18 contents of this agreement; is that correct? 

19 A. Yes. 

2 0 Q. Okay. Do you consider this an 

21 agreement for service by Cinergy Retail Services 

22 to the 

2 3 A- I have to say, yes, because it 

2 4 addresses terms and conditions that are relevant 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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to the sale and provision of electricity that^B| 

So, I have to say yes. 

Q. Is the provision of that energy 

though from Cinergy Resale Services? 

A. Cinergy Resale Services in this case 

is the wholesale supplier of the electricity 

that is purchased ^Y fljjjJI^HHH and in turn 

is the retail supplier of the electricity 

to ^^*" 

Q. All right. I would like to go 

through the maj or provisions of this . And I am 

at page Bates stamp 1175. You are already 

there. Paragraph 1. Paragraph 1, am I correct 

that this is basically organized as paragraph 1 

is for ̂ H ^ ^ paragraph 2 is ^ ' ^ ^ ^ H H ^ I P ' ^^ 

forth and so on? The paragraphs have to do with 

different time periods? 

A. At least the first three paragraphs 

have to do with different time periods. 

Q- Okay. Let's start with paragraph 1, 

and that is for the periodBBBl; correct? 

A. Yes. 

Q- A l l r i g h t . Now, i t p r o v i d e s f o r — 

w e l l , t h e r e i s a s t a t e m e n t h e r e t h a t "i 
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Do you 

see that? About midway in the paragraph? 

A. I see that. 

Q. 

A. 

Q. What I have been calling Duke Energy 

Ohio, formerly Cincinnati Gas & Electric 

Company? 

A. Yes. 

Q. Okay. 

A. Formerly know as the Cincinnati Gas 

and Electric Company then. The names have 

changed so many times, but they are certainly 

currently known as Duke Energy Ohio. 

Q. All right. 

that is something that was part of the 

Duke Energy? It's awkward because of the names 

as you mentioned. I am going to refer to the 

company, the company that provides distribution 

service and so forth as Duke Energy Ohio, but 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-94 81 
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you should understand that I mean and its 

predecessor company which in this time period 

was not called Duke Energy Ohio. Do you 

understand that? 

A. I understand. 

Q. Okay. I believe it was Cincinnati 

Gas & Electric, but I will just call it Duke 

Energy Ohio. 

A. Okay. 

Q. That was part of the Duke Energy 

Ohio proposal, or that 

A . Y e s . 

Q. O k a y . 

A. May I c o n d i t i o n t h a t ? 

Q. A l l r i g h t . 

A. And I d o n ' t know a t w h i c h t i m e i t 

h a p p e n e d , b u t I know a l o t o f t h o s e - -

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-94 81 
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Q. Right. And with that response, I 

hope it was clear in my earlier question, the 

statement here is not the 

A. I understand, yes. 

Q. Okay. Now, right below that it 

states that, middle of the paragraph again, 

"Cinergy 

Do you see that? 

A. Yes. 

Q, And you understand that to be. 

A . Y e s 

Q. Why u n d e r t h i s a g r e e m e n t w a s 
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At the time 

And based on the fact we were in a 

Given the contractual situation 

between the parties, all the parties involved, 

and given the fact that we had a strained 

relationship with 

So, this is the way that 

the parties worked out the arrangement to 
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satisfy our concerns. 

Q. I want to make sure that I 

understood the word that you used. Did you use 

the word strained? 

A. Yes. 

Q. I wanted to distinguish it from 

strange. It was strained? 

A. Strained. S-T-R-A-I-N-E-D. 

Q. Okay. 

A. We already established my ability to 

spell. 

Q. I wanted to find out a little bit 

more about that. Since 

A. They are currently known as 

And for the State of 

Ohio and this system the answer is yes. 

Q. So they started 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-948i 
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A. To this day, yes. 

Q. This agreement, paragraph 1, again 

refers '̂̂  ̂ ^ ^ ^ | ^H|^|^HH|||^HHH||H^^ the 

used in the agreement, by Cinergy, which I 

believe is a reference to Cinergy Retail Sales, 

or any affiliate thereof. Do you see that? 

A. Yes. 

A. Well, I couldn't 

Q. Let's go down to paragraph 2 which 

relates to, I am still on Bates stamp 1175 in 

the agreement, paragraph 2 refers to matters in 

is that correct? 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9431 
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A. Yes. 

Q. Now, about midway in paragraph 2 it 

refers to a situation where 

Do you see that? 

A. Yes. 

Q. Is that what you were referring to 

earlier as 

A. Can I have that read back, please? 

{QUESTION READ) 

A. Yes. 

Q. Now, the 

that are found in that paragraph, is that a 

reference -- I am going to take you back to 

Exhibit A, very first page of it, and 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 



Do you see that in Exhibit A? 

A. Yes. 

Q. Is that the reference that is being 

made on Exhibit B, Bates stamp 1175? 

A. Yes. 

Q. So this is saying that 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I don't know about the term 

Q. And back on Exhibit A, this 

is also mentioned on 

the second page of Exhibit A under term. Do you 

see the references to 

A. Yes. 

Q. U n d e r t h a t r e f e r e n c e i n E x h i b i t A, 

ARMSTRONG & OKEY, INC-., Columbus, Ohio (614)224-9431 
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that is 

IS 

that correct? 

A. That is correct. 

Q. In paragraph 2, Bates stamp 1175 of 

Exh-ibit B, under this provisian 

A. I am sorry. You will have to read 

that question again. 

(QUESTION READ) 

A. Yes- This arrangement, and you have 

to read paragraph 2 in conjunction with 

paragraph 4, 

Q. So we have gone from a situation 

under the confirmation letter agreement in 

where the Cinergy Operating 

Companies 

ARMSTRONG fee OKEY, INC., Columbus, Ohio (614)224-948 
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A. I don't know if entitled is the 

proper word. But, as a result of this agreement 

that is marked as Exhibit B 

Q. And that is where I get a little bit 

confused. Because the Cinergy Operating 

Companies, and you referenced paragraph 4, Bates 

stamp 1176, the Cinergy Operating Companies are 

defined in Exhibit A as Cincinnati Gas & 

Electric Company and PSI Energy, Inc. But this 

agreement. Exhibit B, is not with either of 

those entities. 

Why is paragraph 4 which refers to 

Cinergy Operating Companies, exercising,, that 

being CG&E and PSI, why is that an agreement 

between H I ^ ^ H and CRS? 

A. I think one must evaluate that in 

terms of the Performance Assurance Agreement as 

well as additional information that I have to 

get some help on, but the Exhibit A was the 

arrangements that existed in 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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when this happened. It seems to me 

Q. Referring to Exhibit A? 

A. Referring to Exhibit A, this was I 

think 

I think we are 

missing some information, Mr. Small, that may 

help piece that together. 

Q. Then --

A. But that is my answer. 

Q. From that response and from an 

earlier about a ^ ^ ^ l H H H ^ H H H ^ B do you 

believe that the contracting parties here, which 

is Cinergy Retail Sales, 

A. That would have been our 

understanding at the time we entered into the 

agreement. 
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Q. And from that also that CRS was 

actually the 
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A. I guess I don't know the answer to 

that. I would have to get some verification. I 

can't answer that question right now. 

Q. I guess what I am questioning is 

A. It seems like a logical conclusion. 

Q. Now, there is also, I am going back 

to Bates stamp 1175, Exhibit B, there is another 

provision in paragraph 2 that refers to, I will 

quote 

Do you see that? 

A. Yes. 

Q. That would be even a better deal for 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-94 81 
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38 

A. Yes. 

Q. All right. At the bottom of that 

page, remaining in paragraph 2, there is another 

reference to 

Do you see that? 

A. Yes. 

Q. That is the same provision we saw up 

in paragraph 1; correct? 

A. I believe it is. 

Q. This provision then, going over on 

page 4 which is Bates stamp 1176, refers to 

Does that again reflect 
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A. Yes. 

Q, If you could go to page Bates stamp 

117 6. And paragraph 3 of this relates to the 

time period H H B is that correct? 

A. I believe t t ^ / K ^ ^ ^ thereafter, yes. 

Q. I am looking at the 5th line of that 

paragraph. And it's the first appearance that I 

can find of a 

Do you see that? 

A. Yes. 

Q. Do you know why that was part of 

this agreement? 

A. I believe during those discussions 

that ^ ^ 

MR. SMALL; Could I have that 

re-read? 

(ANSWER READ) 

Q. So you believe that they were a 

A. That is my recollection 

ARMSTRONG S. CKEY, INC., Columbus, Ohio (614)224-9431 
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Q. I also see the 

in paragraph 3 that we previously 

mentioned. My question is 

in paragraph 1, 2 and 3. 

A. I don't believe this agreement ever 

went into effect. So I have to say the answer 

is no. 

Q. Paragraph 8 of this agreement, 

Bates stamp 1177, refers to 

Hf^^^^HHHHUJj^^^^^HHHHIp - DO you 

that? 

A. Yes. 

Q. How did 

A. Subject to verification, but I 

believe this is the case. 

ARMSTRONG S OKEY, INC., ColumiDus, Ohio (614)224-9481 
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Q. Was the genesis of this agreement, 

which we have been referring to as Exhibit B, 

the genesis of the discussion and the eventual 

execution of the agreement 

A. I have difficulty with the term 

genesis 

Q. Do you recall this agreement. 

Exhibit B, ever being discussed with the Staff 

of the Public Utilities Commission or anyone 

else at the Public Utilities Commission of Ohio? 

A. I have no knowledge of it being 

discussed with the Staff at the Commission. 

Q. Or anyone else at the Commission? 

A. I am not aware of any such 

conversations. 

Q. Or discussions with any of the other 

ARMSTRONG & OKEY, INC., Colurobus, Ohio (614)224-9461 
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parties to the 03-93 case? 

A. I am not aware of any, and I would 

be surprised if there were any. 

Q. Turn to Bates stamp 1174. The last 

paragraph of this agreement states that it is to 

remain confidential among the parties, Do you 

see that? 

A. Yes. 

Q. Is that the reason why you would be 

surprised if it was discussed with the other 

parties? 

A. Yes. That would be part if it. 

Q. And why was this document to remain 

confidential? 

A. 

Q. Turn to the page Bates stamp 1177 

and. paragraph 11 which goes over into page Bates 

stamp 117 8. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 



43 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 4 

A. The initial order? 

Q. Any order. 

A. After the initial order in 

Q. Okay, I will ask that question. 

The September 2004 Public Utilities Commission 

order in the 03-93 consolidated cases. 

Q. On page Bates stamp 1178 there is a 

paragraph E which refers 

you see that? 

A. Paragraph B as in boy? 

Q. B as in boy, yes. 

A. Yes. I see that. 

Q-
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A. I don't remember that express 

statement being made. 

Q. And is that a fulfillment of the 

provisions below paragraph C on 1178, 

A. I believe that is correct. 

MR. SMALL: Okay. Let's go off 

the record for a second. 

(DISCUSSION OFF THE RECORD) 

(RECESS TAKEN) 

Q. All right. If you could turn to 

what I have labeled as Exhibit C. That 

agreement. 

^ H | H H H | | B Did you want to clarify 

your last answer? 

THE WITNESS: If I might. 

Q. All right. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 



45 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. One thing I wanted to clarify in our 

conversation. 

Q. Okay. 

A. And I don't believe that --

But, 

I didn't want to convey the wrong 

image of that. The wrong information there. 

Q. All right. Exhibit C which is Bates 

stamp 1180, 1187. It bears a date of 

m the final page executed by 

and ^^^^__,,,„^ 

Going t o B a t e s s t amp 1 1 8 1 , a g a i n 

t h i s a g r e e m e n t i s an a g r e e m e n t b e t w e e n 

and C i n e r g y R e t a i l S a l e s ; i s t h a t c o r r e c t ? 

ARMSTRONG & CKEY, INC, Coluirbius, Ohio (614)224-9481 
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A. 

Q. 

party bein 

discussion 

a, as you 

promised i 

Exhibit B? 

A. 

Q. 

the^Hjj^H 

46 
That is correct. 

And the reason for the contracting 

g Cinergy Retail Sales, or your 

being from Cinergy Retail Sales, was 

say, a continuation of the discussion 

n the agreement that is shown on 

Correct-

Earlier I asked who was involved in 

1-- in the discussions having to do 

with Exhibit B. Are your responses as far as 

who was involved in the discussions that led to 

Exhibit C, 

frame? 

A. 

different. 

Q. 

A. 

different, any different in this time 

I don't believe they would be any 

And that is --

recall ^m^gj^mmmm^ ^^^ I ^ U H j j H V * 

I would have a strong suspicion that ^ ^ H m U J I p 

was involved. flm[||||||||H|may or may not have 

been invol ved in this specific document. I 

cannot recall all those. 

Q-

or all of 

He was involved in either B, C, D, 

them? 
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don' 

The 

did 

A. 

Q. 

A. 

t have 

names 

47 
Or all of them in some capacity. 

All right. 

There may have been others. I just 

recollection of specific people. 

you had mentioned I did not have — 

not generate any recollection on my part. 

Q. 

connect? 

reca 

I do 

rate 

A. 

11 ifj 

n't th 

work 

believe he 

Q. 

Cincinnati 

have 

What 

rega 

a re 

real 

was 

been 

mmmiijiimip Does 

know H^HI^IIilHV ̂^̂  
HH^^^^^HBKwas part of this or not. 

ink so ^^^^^s^flJiJJlJmBHV^^^^ ^^^ 

for Duke Energy of Ohio. And I don't 

would have been involved. 

l ^ ^ m H ^ ^ was the President of 

Gas & Electric Company, now what we 

referring to as Duke Energy Ohio. 

connection did you place with him with 

rd to 

A. 

Cinergy Retail Sales? 

I don't know if I would have placed 

lationship with Cinergy Retail Sales or not. 

Q. Well, the gist of my question is 

ly related to your previous response that 

||Ufl?ouldn"t be involved because this 

a -- this was not a negotiation with Duke 

ARMSTRONG i OKEY, INC. , Colu.mbus, O h i o ( 6 1 4 ) 2 2 4-94 81 
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48 
Energy Ohio. But, my question is wouldn't that 

also be the same ^J-thflH|^H^|yas well? 

A. Perhaps I should clarify. I 

c o n s i d e r ^ ^ ^ l ^ m i l V somebody with whom one 

would engage in technical rate work, the 

numbers, the rate designs, the things that were 

in the proposal. We weren't, to my 

recollection, negotiating those, discussing 

those matters in the context of this agreement. 

That would have been part of the rate 

stabilization proceedings in general i f ^ / t l m 

^ ^ I ^ ^ I P were involved. 

I don't know in addition to being 

President of what we are calling Duke Energy 

Ohio, which he was an officer in any other 

companies. I don't know that, if there was that 

relationship or not. I don't recall us 

particularly clarifying why ̂ ^ H H ^ p might have 

been in the room other than we do business with 

the Cinergy organization in several states and 

pay them a lot of money each year. I thinkjj^^ 

m H H K A r a s partly there as in a customer service 

representative capacity. 

Q. Do you recall when the mentioned 

ARMSTRONG & OKEY, I N C . , Co lumbus , Ohio ( 6 1 4 ) 2 2 4 - 9 4 8 1 
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discussions that took place that resulted in the 

execution of Exhibit B, do you know when those 

discussions took place? 

A. I do not have specific dates in 

mind. It would have been a combination of 

telephone conversations, e-mails, and probably 

face^to-face meetings. But, I don't have 

specific dates in my mind. 

Q, Would it have occurred immediately 

after the --

A. Immediately suggests to me within a 

matter of days. I don't know it was a matter of 

days, but it was in time sequence sometime 

thereafter which would have put it in| 

Excuse me. Two 

questions ago you asked about Exhibit B and 

maybe I am confused — 

MR. SMALL: Yes. I think I did err 

in that regard. 

Q. My question had to do with Exhibit C 

which is a document executed on or dated 

So if I asked you that question. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9431 



0 
1 to clarify this, I was asking about Exhibit C. 

2 A. And my answers were made with 

3 Exhibit C in mind. 

4 Q. So in the fl|^H|HH^|Mtime frame? 

5 A. Yes. 

6 Q. All right. 

I ^ H m m ^ l V Thank 

8 Q. Again, any discussions with Staff or 

9 anyone else at the PUCO concerning the document 

10 that is labeled Exhibit C? 

11 A . I had no such discussions, no. 

12 Q. Do you know of any discussions that 

13 took place regarding these arrangements shown in 

14 Exhibit C with any party to the 03-93 rate 

15 stabilization case? 

16 A. I don't believe there would have 

17 been any discussions with other parties, no. 

18 Q. Again this would be a confidential 

19 document known only to the ^ ^ H | | | B and for lack 

2 0 of a better term Cinergy companies. Is that 

21 y o u r u n d e r s t a n d i n g ? 

22 A. T h a t i s c o r r e c t . I t w o u l d h a v e b e e n 

23 C i n e r g y R e t a i l S a l e s . 

24 Q . GO t o p a g e B a t e s s t a m p e d 1 1 8 2 . A n d 

ARMSTRONG & OKEY, I N C . , Columbus , Ohio { 6 1 4 ) 2 2 4 - 9 4 81 
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in a similar fashion I am going to work through 

the paragraphs here. Paragraph 1 deals with the 

period ̂ H|[|P correct? 

A. That is correct. 

Q. All right - Now midway in this 

paragraph it states that 

And then it states and 

Do you see that ? 

A. I t was in keeping wi th t h e p a r t i e s ' 

Q. Well , i s i t your u n d e r s t a n d i n g t h a t 
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A. I am aware that there is 

A. I believe that's right, Whatever 

the name is. It has to do with 

A. I don't know if it's in the — ^ p 

But, that is 

subj ect to check. I know that it is in publicly 

available form that one can view and access. 

Q. By publicly available you mean at 

the Public Utilities Commission? 

A. Yes. 

Q. And t h a t w o u l d b e t h e s o u r c e t h a t 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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A. That is correct. 

Q. I guess the part of it that I am 

trying to understand is that 

A. Based on my recollection it wasn't 

so much about the technical aspects of 

It had to do with the 

Q. So it's not so much 

ARMSTRONG 5c OKEY, INC., Columbus, Ohio (614)224-9481 
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^^^^^^^^^^^^^^^^^^^^^^^^ Is that 

the concept? 

A. I am speaking from 

perspective. That is correct. 

Q. And from m m m p perspective it was 

important to have something that was verifiable 

that you are relying upon for this agreement? 

A. Sure. That is correct, yes. 

Q. Now, 

correct? 

A. I believe that is correct. 

Q. And was it your understanding that 

A. Yes. And to which we have to 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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yes . 

Q, Now, following through on that, 

looking lower down in that paragraph is a 

statement that "Cinergy or any affiliate thereof 

Do you 

see that? 

A. Yes. 

Q. And then there is some new 

terminology we haven't seen before, RSC and IMF. 

A. Yes. We talked about when we were 

talking about document B, the first agreement, 

our concern about 

ARMSTRONG s OKEY, INC., Columbus, Ohio (614)224-9481 
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Q. So as I understand your response it 

wasn't so much --

Q. Now I am going to turn to page Bates 

stamp 1184, and paragraph 5. This is perhaps 

refreshing your memory. It says 

And also paragraph 10 says ' 

With that to refresh your 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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memory is it reasonable, or is it your 

understanding that the charges that we have been 

referring to are 

A. I believe they were part of the 

well, give me a moment to think. I have, 

subject to check, I believe that 

But they — I know they arose at 

the time. They were the terms that were being 

used and discussed-

Q. Now, 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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Q. How, how does that arrangement work? 

I would have to check 

Q. Some Cinergy affiliate? 

A. Cinergy affiliate. 

Q. And who submitted those 

Do you know the person that you were 

transacting business with? 

A . I don't know who 

Q, D i d ^ ^ ^ ^ ^ ^ l b v e r h a v e a n y d i s p u t e s o r 

p r o b l e m s r e g a r d i n g t h o s e 
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A. No. Once we got the supporting 

documentation and 

Q. In that process of verification 

A- I have to check, Mr. Small. I would 

presume, but I have to check. 

Q. I am a little bit unclear as to 

A. I don't recall. 

Q. And the reason I am asking is 

I am 

looking in paragraph 1, Bates stamp 1128, of 

to know 

ARMSTRONG & CKEY, INC., Columbus, Ohio (614)224-9431 
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Q. Your response though seems to omit 

A. Y e s . 

Q. And y o u r r e s p o n s e d i d n ' t m e n t i o n 
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61 

So there is a quarterly system that developed 

here? 

Q. If you would turn in Exhibit C, 

paragraph 10, there is reference to 

It states ^^^^^^^^^^^^^^^^ 

Do y o u s e e t h a t ? 
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I would have to verify. Or if 

there was 

Q. Some action at the Public Utilities 

Commission? 

A. Some appropriate action at the 

Public Utilities Commission. 

Q. Is it fair to say that the agreement 

that we have labeled as Exhibit C is 

A. I am not sure what all that meant 

But what I would tell you is that 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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Q. If you would turn to page Bates 

stamp 1185. Actually it's paragraph 11 which is 

1184 and carries over to page 1185. It states 

..." I don't want to continue to read that 

paragraph. But, what does that mean? 

It may have that sound to you 

A. That is correct. 

Q. What does paragraph 11 mean? 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-94 81 
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A. ^ ^ ^ ^ ^ p was very concerned based on 

what was going on 

Q. Weren't you already — didn't 

already have a contract with 

A. It is our actual arrangement, but we 

were erring on the side of being conservative 

and putting provisions in whenever we could. 
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whenever possible, j ust to add to our 

documentation to that effect. 

Q. Was there notification to Duke 

Energy Ohio regarding ̂ ^^^^^^Hcontract with 

as well? 

A. Can I have that read back, please? 

(QUESTION READ) 

A. Duke Energy Ohio was aware of that 

agreement already because we were a market 

participant. I can't recall any sort of 

reaffirming of the arrangement because it was 

ongoing, 

MR. SMALL: Could you re-read that 

answer? 

(ANSWER READ) 

Q, You mentioned in your response Duke 

Energy Ohio. Is your response that Duke Energy 

Ohio knows which customers are already switched? 

Is that the concept? 

A. It's my understanding they keep 

those records because they need to know what 

charges to assess to market customers -

Q. And in addition to that 
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They knew that as 

well; is that correct? 

A. They being — 

Q. A Cinergy affiliate. I didn't 

specify which one. 

A. Well, the Cinergy affiliate 

If that is what your question 

I S 

Q. 

A. To the best of my knowledge, yes. 

Q. Take you back to the document Bates 

Stamped 1182. It's within this package. Exhibit 

C. Here there is reference to 

Do you•see that? 

A. Yes. 

Q. And i n t h e p a r a g r a p h t h a t we j u s t 

v i s i t e d , p a r a g r a p h 1 1 , i t r e f e r s t o 
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Do you see that? 

A. Yes. 

Q. There is a difference of one year. 

today? 

A. 

Q. 

A. 

Q. 

No. 

Is there an agreement to that effect 

No. 

Your agreement with 

correct? 

A. T h a t i s c o r r e c t . 

Q. T u r n i n g i n E x h i b i t C t o p a r a g r a p h 

1 3 , w h i c h a l s o h a s s u b - p a r a g r a p h s A, B a n d C. B 

i n p a r t i c u l a r , s u b p a r t B o f p a r a g r a p h 13 r e f e r s 

t o — 
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A, B as in boy? 

Q. B as in boy, 03-93, and the 

Do you see that? 

A. Yes. 

Q. Did that happen? Did Cinergy Retail 

Sales provide any indication or notice to 

s o 

A. I d o n ' t r e c a l l o n e . I d o n ' t b e l i e v e 

A. I d o n ' t b e l i e v e i t was 

ARMSTRONG & OKEY, INC., Coiumbus, Ohio (614)224-9481 
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69 

Q. And we are going to get to the 

superseding of this agreement in just a little 

bit. 

A. To my knowledge they were. 

Q. Let's move to Exhibit D, which is an 

agreement dated on the last page, the agreement 

is Bates stamp 1188 to 1195. And on the last 

page 1195 it's dated 

Are you familiar with this agreement? 

A. Yes. 

Q. And is the execution of this 

agreement. Exhibit D to this deposition, the 

document that you referred to previously as a 

superseding agreement? 

A. I believe it is. Yes. 

Q. So the provisions in Exhibit C were 

followed by the parties until execution of what 

ARMSTRONG & CKEY, INC., CcluiraDus, Ohio (614)224-9481 
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we have marked as Exhibit D in 

that correct? 

A. To the best of knowledge, yes. 

Q. What caused the parties to re-exam 

their agreement and enter into the agreement 

listed as Exhibit D? 

A. Knowing that intervening one-year 

period, my recollection there were probably a 

number of different things going on. 

I don't 

know what else may have been going on at that 

time , 

Q. If you could direct your attention 

to paragraph 8, Bates stamp 1192, I think this 

is more confirmation than anything. There are 

two proceedings at the Public Utilities 

Commission that are mentioned there or — 

actually there are three case numbers, but one 
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A. Paragraph 11? 

Q. I am in paragraph 8. 

A. Okay. 

Q. But I believe it's also mentioned in 

paragraph 11. 

A. Okay 

Q. Are these the major events that 

transpired that caused the new negotiation to 

take place? 

A. For me it was. For 

Q. And going back one more time to 

Exhibit C, 1185, the bottom of the page there is 

a reference to 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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MR. SMALL: Let's go off the record 

for just a moment. 

(DISCUSSION OFF THE RECORD) 

(RECESS TAKEN) 

(EXHIBIT MARKED FOR PURPOSES OF 

IDENTIFICATION) 

Q, Let's go back on the record. 

During the break, fl||H|[||mi ^ have had marked 

Exhibit E which is two letters, one dated 

and another one dated 

And they have the designation 

that you are the responsible party for the 

document. Do you recall these documents? 

A. Yes, I do. 

Q. What are these documents? 

A. Pursuant to I believe terms of 

ARMSTRONG & CKEY, INC., Columbus, Ohio (614)224-94 81 
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the -~ what we are calling Duke Energy Ohio 

tariff had to issue a notice to the utility and 

A. Right. And this refreshes my 

recollection from before that pursuant to the 

applicable terms of the utility tariff we had to 

issue that notice - And I believe it applied to 

We had to issue this 

letter to the utility to 

Q. What is the purpose of the 

letter? It seems to provide additional 

information to t h e ^ ^ | H H | H | H V letter. 

A. Yes. If I recall correctly when I 

believe fll^^^^H^Bor someone in his office 

called me about this and there was something 

about the letter that I wrote that wasn't clear 

ARMSTRONG & CKEY, INC., Columbus, Ohio (614)224-9481 
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Q. You are referring to the 

letter? 

A. Yes. I am sorry. The 

letter. I believe there might have been an 

attachment that went with it. And I didn't 

adequately put all of the accounts on there. 

And so I had to issue the • • • • M letter just 

I would ha.'VB to check my 

records on that, but I believe that is what was 

going on at the time. 

Q. And who is 

A. I believe 

Q. Did you have any other dealings with 

A. No, other than this exchange over 

these few days. I don't believe I had before or 

since. 

Q. All right. You can set that 

aside. I wanted to go back for a moment to 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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Exhibit C. It's the agreement dated 

A. Yes. 

Q. Bates stamp 1184, and paragraph 4 at 

the top. 

A. I don't have knowledge of the 

specific provisions. 

Q. Okay. And this is a term that is 

new to -- at least it wasn't in the earlier 

agreement from approximately • • M ^ H M M Did you 

have discussions with the company or with the 

counter party 

A. I believe we did as part of this 

overall document, and separately as we are 

looking at the various PUCO documents being 

filed and discussions taking place in that case 

I think we were aware of it in that case 

independently. 

Q. 

ARMSTRONG ^ OKEY, INC., Columbus, Ohio (614)224-948 
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But, that is how I consider it 

What I consider it to be. 

Q. Okay. And this states that 

Do you see that? 

A. Yes, 

A. I have to check, Mr. Small, but 

Q. Would those have been on the overall 

spreadsheets that where being exchanged, or 

the documentation. I think you referred to it 

as backup material for the 

.̂ VRMSTRONG .& OKEY, INC., Columbus, Ohio (614)224-9431 
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•- you mentioned earlier 

that the paragraphs 1, 2 and 3 pertain to 

particular periods. Paragraph 4, is it your 

understanding that 

A. It would have been applicable to all 

periods of time, 

(End of the confidential portion of 

the deposition) 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 
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State of Ohio 

County of 
SS: 

I, •illHHIII^^Iv ^^ hereby certify that 

I have read the foregoing transcript of my 

deposition given on February 21, 2007; that 

together with the correction page attached 

hereto noting changes in form or substance, if 

any, it is true and correct. 

I do hereby certify that the foregoing 

transcript of the deposition of J ^ H ^ I ^ I H ^ V ^^^ 

submitted to the witness for reading and 

signing; that after he had stated to the 

undersigned Notary Public that he had read and 

examined his deposition, he signed the same in 

my presence on the , day of , 

2007 . 

Notary Public 

My cormnission e x p i r e s 
, 2 0 

.RMSTRONG & OKEY, INC., Columbus, Ohio (614)224-9481 



so 
1 CERTIFICATE 

State of Ohio 
2 SS 

County of Franklin 
3 

I, Michael O. Spencer, Notary Public in 
4 and for the State of Ohio, duly commissioned arid 

:ualified, certify that the within named 
5 l^^^^fp was by me duly sworn or affirmed t^ 

testify to the whole truth in the cause 
6 aforesaid; that the testimony was taken down by 

me in stenotypy in the presence of said witness, 
7 afterwards transcribed upon a computer; that the 

foregoing is a true and correct transcript of 
the testimony given by said witness taken at the 
time and place in the foregoing caption 

9 specified 
I certify that I am not a relative, 

10 employee, or attorney of any of the parties 
hereto, or of any attorney or counsel employed 

11 by the parties, or financially interested in the 
action 

12 IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed my seal of office at 

13 Columbus, Ohio, on this 23rd day of February, 
2007 

15 Michael O, Spenper, Notary Public 
in and for the State of Ohio and 

16 Registered Professional Reporter 

17 My commission expires 
July 28, 2008 

18 

19 

20 

21 

22 

23 

24 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614)224-94 81 
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CONFmMA.TrON LETTER AGREE^«ENT FOR A TRANSACTION 
UNTJERTHE CINERGY OPERATING COMPANIES 

MARKET-BASED POWER SALES TARIFF - MB 

SERVICE SCHEDULE A; MARKET-BASED POWER 

^oge 

This Coafirrnation Letter A^eemcnt and the Service Asreement for Power Betweet 
and Cmergy Operating Companies dated as ol 

let tfte "AgTcemcntn cqnt^nsthe mutoal and respective understandings betweeji 
\6 Ihe Cinergy Operating Compa/iies 

.inerg>" or 'Seller^ regax<ting tfte specific terms and conditions of scn'ice and ilje 
characteristics for the sale of Market-Based Power, ptirsuarii to Service Schedule A ofthe 
Cinergy Operating Companies FERC Elearic Market-Based Pov.«r Sales Tariff, Origipal 
Volume No. 7 ("Cinergy MB tarifD. 

The following are the Pricing Terms and Conditions of Service for the Transaction.' 

Cinergy Services, Inc., ̂  agent for and on behalfof The Cincirmati 
Gas 4t Electric Company ("CG&E'*) and PSI Energy, Inc. 
(collectively, ''Cinerey Operating Companies'*). 

Seller: 

Buyer: 
Product: irm iincrgy with Liquidated Damages for each of ihe 24 hours for 

each day provided during the term of this agreement. The Product is 
further defined by hourly load shape limitations described below in 
the Load Shape Provision, 

The Maximum Hourly Quantity in any hour during each year ofthe 
term wiJi be as follows: 
Year Msxfmaro Hourly Quantify 
2005 27 MW 
2002 2SMW 
2003 29 MW 
2004 30 MW 
2005 31 MW 
2006 32 MWj 
2007 33 

•'**Buyer is currenil^ confirmmg its forecasted retail load 
obligation. As sucl 

(Juamity: 
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Transmission; 

Load Shape 
Provision: 

eivc the wholesale poNwer delivered by Cinergy pursuant to this 
Agreement in a manner consistent ^ith ^c mutual undersu 
expressed above-

:iTnit cmergy to Audit the meter dataror^Hipand other 
applicable records as necessary to ensure compliance with this 
provision^ Suchmfil^^^nj^mlkajjk records shall be preserved 
and retained h y m ^ g j / f ^ / f / g g f o x the duration ofthe 
contract term. 

Any conflicts between this Confinnaiion Letter Agreement, the Service Agreement, and 
the Cinergy MB tariff shall be resolved in favor of the Conftrmaiion Letter Agreement, 
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Please confirm your agreement with the transaction terms and conditions set forth in this 
Confirmation Letter by executing five (5) copies of this letter and returning them by the 
end of this business day to the undersigned Cinei^y representative at Cinergy Services. 
Inc., 7200 industrial Road, Florence, Kentucky 41042. 

Company: Cinergy Services, Jnc, 
As Agtm for and on Behadf of 
The Cincinnati Gas & Electric 
Company & PSI Energy, Inc.^ 

seph W, Toussaini 
: Vice President 
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ATTACHMENT A 

"Into Cinargy" Product and Detivery Mechanism 

"inio Cinergy" is a bilateral transaction for the sale or purchase of electrical energy. Energy is traded tn 
the forn^ of physical Megawatt-hours scheduled between counterparties according to specific demand 
periods'. Performance in Into Cinergy transactions is secured by liquidated dannages 

t Delivery 

a Delivery is made into the receiving control area's transmission system. Seller's daily option of 
interface; or by procuring energy generated from 9 source withio the receiving control area. 

b. The receiving control area rn Into O'nergy deiiverfes is defmed as the high voltage transmission 
system operated by Cinergy Corp., vk^ich otherwise can be ̂ ferredlne Cinergy Transmission System, 

c, The Cmergy Transmission System contains eleven (11) txirder interf3ces. These interfaces 
include: CtN/AEP. CiN/NlPS. CIN/OVEC, CiN/EKPC. CtN/KU. ClN^SlGE. CIN/ClPS, CiN/lP&L. 
CiN/LGAE. CmfOPL ClN^E. 

d- In the case of interfaces internal to the Cinergy Transmission System, there are several entities 
that own or control generation inside the recewing control area, which can be used »n futfitiment of Setter's 
'Into Cinergy" delfvery obligations. A partial lis! ofthese entities includes Cmergy. Indiana Municipal 
Power Agency ( IMPA) . Wabash Valley Power Assodation (WVPAl. City of Hamilton (OH), City of 
Logensport flW) and Purdue University. 

II. Seller's Obligations: 

The Seller is required to deliver fmancialfy firm energy into the receiving control area's 
ssion system at any interface designated by the Seller. Seder's designation of Interface 
dalhr 

b The avaiiabiVity to the Buyer of transmission service on the receiving comroi ai^a's iransmissjon 
system at a particular interface shall serve as a precondition of Seller's designalion of delivery point. The 
Seller places no restrictions on the Buyer regarding the quality of transmission service to be used ir̂  the 
t^ansactlon^ 

c. The determinatior^ of transmission service availabiiiiy for the Suyer is made through Buyer's 
confjoned transmission request recorded on the receiving control area's Open Access Same TJrrie 
Infom^ation System (OAS(S), or by the regional Iransmlssion gnoupflndependent System Operator 
(hereafter referred to as an (SO), Buyer's transmission request for day ahead sche<^u'ing of energy must 
be submitted to the responsible transmission agency at the earliest time for the recerpt of such schedules 
after ihe 12:00 P W. Eastem Prevailing Time declaration of schedules. 

d. Tr\& Seller is not released from his delivery obligation lo the Buyer, if the Buyer is unable to obtain 
transmission service on Ihe receiving control area's transmission system. Should trgnsmisston service 

' T h * product descflpiioft tor ene^sy 'n into Cmargy irtnsjcUons is "Firm wKh LrQuiosied OamB^ez.". 

' Thcrr u r i cHcumsiitnccs wwr« BMyi?r's ute 0* non-rirm transmission serfict sdht^K ihe stanOartJ of iVofttnisakon ovoiljt>iiity. tout 
cat) result-n rick 10 Ihe Buyer ihati^ beyond rr>e scooc oTScrier'e Fespon:iit)iiiiifi£in *rnto'l'?n£3CliDnv(T«e Ml e) 
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not be dvatiabie to the Buyer at the Seller's designated interface, ihe Seller shad be required to maKe one 
of Ihe following designaiions lo ine Buyer: (i). an aliemaie interface for which Iransmlssion service is 
available to |he Buyer, or (2). a generation source inside the recen/ing conlro! area for which transmtssion 
service is available to the Buyer (see Id). 

e. The Seller Is responsible for securing any transmission servlcs or interface capadly required lo 
deliver financially firm energy from the generating source into the receiving control areas transmission 
system. 

f Seller's obligation to deliver energy to the Buyer Is not relieved because of; (1). insufficient 
Available Transfer Capadty (ATC) between the receiving conirol area and adjacent control areas, (2), 
transmission service curtailments at Seller's designated interface. (3). Setter's toss of transmission 
service, or (4), Setter's toss of generation source. In the event Seller is un^le )o deliver energy to the 
Buyer. Seller shsU designate an alternate inierfece or source of generation inside Ihe receiving control 
area by which Seller's delivery obligation can be satisfied. This provision is applicable lo day ahead and 
same day transactions, 

g. Seller is resPonsit>le for any additional transfftission purchases incurred Dy Ihe Buyer in 
connection wfth Seller's failure lo deliver energy et Setter's pTev>ogs interface de&ign3tion{s). Should this 
circumstance occur. Seller is obligated to compensate for Buyer's incremental transmission costs, and/or 
assocated congcslion charges as a result of Seller's change in Buyer's point of receipt', 'n the case Of 
sarne-aay curtailments. Seller is responsible for the lesser of. (i). Buyer's hourly non-firm tfansmission 
syslerri purchases over the duration of Ihe curtailment or (2), Seller's hourly Iransmissiofi-costs incurred 
from thedelivery of energy to Buyer's point of delivery, which by rnutualagreemeni can include any 
transmission purchases outside of Ihe ret^iving control area. For d^-ahead transactions. Seller is 
responsible for all additionaf receiving control area transmission purchases, attributed to Seller's change 
in Buyers interface designationfs). 

h EjccepI for the conditions referenced in llg. tfie Seller is no: responsible for transmission service 
inside Ihe receiving control area's transmission system. The Seller's delivery obligation to the Buyer is 
iimiied to the transfer of energy to the Buyer a| Ihe Seller's designated inlerface. Seller's responsibility 
does not extend beyond the Buyer's point of receipt. 

III. Buyer's obfigations: 

a The Buyer has the obligation to receive lindncialiy Urm energy at the interface designated by tt>e 
Seller 

0 Should no transmission service be available to ihe Buyer at a particular interface designated by 
Ihe Seller, the Buyer can require the Seuer to n^ke delivery to another ir t̂erface. Seller's option of Buyer's 
receipl point (Refer lo Seller's obligations, sections I'b and He). 

c. The standan:̂  of availability of transmission setvice to the Buyer at Seller's designated interface is 
applicable to both firm and non-fimi transmission service No requirement is made on the Buyer to select 
firm iransmission service over non-firm service. However, following designation of interface tiy the Seller. 

^ \i\ the case of Cinergy. cOf^tsif&t\ char^M refpr lo came dffy flenersiion r«^^{}aieh costs cftmed by ihr uniniOfltf«<f $chetfuifn$ of 
&uyer> enftî y on C^nerg/'s 500 MW tnter-Comoany (ITC) ifansmfision lie line. Tnis condHion would be dw* lo SsHoTr Z3me day 
cha>̂ U« m Buytr 1 pofrtt of r e » ^ from 9t^ Sf<I« of tl»« CtBe*gy Tran»m«Siafl System lo ihe oiher. Tfte Cinergy Trantmr:&>on 
Syaiem tj iniirconnected lo cooifol areas on ih« Ea&t sld« in OhiO, nnH coniroi areas cm fft» Wvsi sjde in Indiana 

P(*9c2 ot 3 
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Buyer's dectsjon to purchase and utilize non-firm transmission service can carry singular consequential 
nsk for the Buyer*. 

d. Und®- mutual agreement, the Seiier can mitigate the effect of Buyer's consequential risk by 
moving the inlerface designation for the Buyer. Should such an accommodation be made by the Seller, 
the Buyer is responsible for 311 costs associated with re-routing Seller's energy to the Buyer's point of 
receipt including Seller's incremental transmission costs. 

IV. Performance 

Counterparty performance in "Into Ctr>ergy transactions for energy is excused only by event of force 
majeure. 

V. Seller's Non-Peifofmance 

9. If the Seller fails to deliver energy, the Seller shall be liable to Xhe Buyer for Buyer's reasonsOly-
incurred finandai cost of replacing the energy the Seller failed fo deliver. 

vt. Buyer's Non-Performance 

3, if the Buyer fails to take delivery of the energy, the Buyer shall beiiabteto the Seller for Seller's 
reasonabty-incurred linenctal loss in connection with Seller's efforts to resell the energy that the Buyer 
failed to take, 

Vli. Scl ieduHng o f Energy 

Daily prescheduled by 1200 PM Eastern Prevailing Ttme. one business day ahead excluding NERC 
holidays. 

" Conscauflnllat itek caused by tn« ^ u y V c d»eitioft toobum non-Dnn l;ansrri«9>on aervtcc can t>» inuttisil«ct by two «ar9nnot«fi: 

(t) Despite the avattab^lty of fnm iransmjasion servie* at the lime of S«tl»r'fi tntMfoo! des^nstton. tht Suyef ^ 6 ^ e s 10 oureh^M 
non.rirm transrnission seotica thiough Ciner^ foi a d«tive7 ofatigAtlon dftwnstneam. A tlne^oading piobt im d e v e k ^ outside of 
Zi»9tgy. and the Buyers use of non-Tifm u^nsmijstor^ servica through Cineigy OHUKS the irgnsnr^isaton piovrdei in 9 controt s i « i 
^dracent lo Cineryy 10 cuftii l lh« 8uy«f's transfns^ion seMct at 9 Cincigy Sycl«m b ^ « r inlerf^oe. Evan thougn the Buyer had 
9ir?nge6 h r (irm trancmjssion tiofn the Dn^rgy Bordei to the Q<M of deltveiy dowistrsam, the reason for ih» Buyer's curtaflmeflt is 
attfibuied to the a^My of transmission sorwice used in Cinergy, tn this exampfe l**e SeUi's delivery obligation b m»1. The Buyer 
hjs available ttansmisston and i& sbtc lo bring ths Setter's energy into Ctneigy Seler's choice <}' interface h«$ no effect on 
Buyers consequentietiosc, 

(?) Th6 Buyef h.is obtained non-fifTrr ti3rt(;nis3ion sendee for a next day engigy iianssction. nut declines to upgrade to rmm 
tt3n::niis::ion cenrice when notiflod by lh» Ctnergy Trensmlsston System of cuftattm«nts to hotdi^s of non>flrm ttan«mission. due to 
inc<^as«d sates of Hrm lninsm*sstan p iod i^s . AlUioMgh the Buyei is gninted the ngiti 01 r i ^ i iiKu$«t to upgrade to Drm hsnsmijMitfn 
before i thjTTi party rs aloiwed to puft^dse rum. the Buyer chooses not to chsn j^ ihe gu«tiiy of Ma ti^nsm'sslon, on &te assumption 
th j l ' M SeKoi is roquited lo change Interface designation uni»r such cifcumStdncei tn tht^ instance l)w Se^itt 't dfttivery CGti&d^n 
f J met Thtt Seltsi is undei no obtlgotion to designee Anothei tntorface ot jo re-suooty the Suyei. 
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PERFORMANCE ASSURANCE AGREEMENT 

This Performance Assurance A 
# 

nd Cinergy 
Services, Inc.» a. Delaware corporation, aaing on behalfof ind as agent for The Cincinnati Gas 
& Eleccric Company ("CGficE"), an Ohio corporation and PSI Energy, Inc., an Indiana 
corporation, (e^dx a 'Cinergy Operating Company") and collectively, ("Cinergy*). 

' W H E R E A S ^ m H U P is a Ceniiied Supplier eligible to supply electricity pur^iant 
to various Ohio utility Customer Choice Programs, including that of CG&E; and 

^ H E U E A S r ^ H ^ l ^ a s approached Ciner] 
procure vholesale energy from Cinergy in order ro mee 
to^l^BpurstJant to CG&E*s Customer Choice Program; 

ire to 
obligations 

W H E R E A S , i m P H H a n d Cinergy desire to enterjinto a cenain Confirmation 
Letter Agreement of even date herewjdi wbereby the Cinergy Operaring C ^ 

I, as more fuIJy described in the 
JonETmation Letter Agreement, pursuant to the "Cinergy Operating Companies Market 

Based Power Sales Tariff FERC Electric Tanfi" Original Volume 7" (the **Con&macion Letter 
Agreement"), under the terms and conditions of the Confirmation Letter Agreement; and 

WHEREAS. Cinergy's viJhngness to enter into the Confirmation Letter Agreement 
•tt-if^i^J^MMKand assume the associated Commodity risk is predicated upon the fag that 

WHEREAS, Cinergy's willingness to offe 
Confirmation Letter Agreement is predicated, in part, 

he price specified in the 

WHEREAS, Cmergy is unwilling to enter into the Confirmation Letter Agreement 
unless 

NOW THEREFORE, in consideration of, an^yi^nducgfnen^or . rhe Cinergy 
entermg mto the Coniirmation Letter A g r e e m e n t , H | | | ^ | H H | ^ ^ ^ H P h e r e b y covenant 
and agree as follows: 



f v" 

i. Performance Assurances. 

w 

(b) 

agree w h Gnergjr p) 
Qviaons of the retail supp^ to 

agreernent becwci 
respea to energy pi 
Agreement {ixid for which pertonnance u not excused in accordance with the terms 
thereof), fu) not to amend or modify th J H H H B I e c a i l i amgnenc in a manner 
chat will modij^rygj^av either die a m R ^ S R 5 e ^ c h a i « | ^ B | is required to 
purchase ^ ' ' ^ ' v H H B " * ^ rtspect to the Confmnado^Ser Agreem^OT 
d i ^ n n s and conamonniiereof, and (lit) not to terminate or repudiate ^ ^ H V 

• ^ ^ • R e c a i l Agreement In breach or default thereof (irsduding widiout litxutauon, 
t n r a i ^ any rejecdon^orsim^rtcgjigiliQ^^l^iUgreement in a bankruptcy 
proceeding involvin] 

relinquishes or otherwise forfeits its rirfot^upf^ To the extent cha _^^_____ 
retail electric service general^, as referenced above, and specifically to| 
becomes bankrupt or insolvent, or otherwise tenninates its business operations such 
that it is unable to continue perfomiance under the Confiimation Letter Agrecmeit, 
or otherwise fails to perform any of its ofaligadonyjnder the Confirmation Letter 
Agreement so as; to ciiese^nEvem of Default, | ^ | H a g r e e s to guarantee payment 
of ail monies owed. b ^ j | H H H B t o Cinergy unoertne Coniimuidon Leccer 
Agreement as cvidcnceaoy^^xertain Guaranty of even date here«ath m«ie by 

• • H b r the beneEt of Cinergy Services, Inc., as agent for and on b^aif of The 
^n f f lRd Gas Sc Electric Compaziy and PSI Energy, Inc.; provided, hcrwever, that 

gich moniei to the extent a Replacement RctaS '^ro^diN 
J ri^bcs and obligations under the Confirmation Letter 

Agr«nicht, ihe Guaranty shall survive any succession of retail provider. 

fagree to provide Cinergy with Kcess to alj 
meter data during liic term oi the Confirmation Letter Agreement. 

energy 

Norftritiistanding any of the provisions contained in this Agreement, none of the 
parties hereto shall be liable to the other for any indirect, special, incidental or 
consequential damages with respea to any claim arising hereunder or under the 
obli^tions pursuant to the Confirmation Letter Agreement. 
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2. Term. This Agreement shall temunatc on the last day of the term specified in the 
Confirmation Letter Agreement. 

'̂ Notices . (a) All notices and other communications about thb Agreement must be in 
writing, must be given by facsimile, hand delivery or overnight cwirier service and must be 
addressed or directed to the respective panics as follows: 

IftoCinergr.to: 

Cinergy Services, Inc. 
The Cincinnati Gas fic Electric Company 
PSI Energy Inc. 
c/o Cinergy Corp. 
139 East Fourth Streei 
Cincinnati, Ohio 45202 



t 

Notices are effeaive when actually received by the pany to which itey are given, as 
evidenced by facsimile transmission report, wykten acknowledgment or affidavit of hand delivery or 
courier receipt. 

4-
chai: 

Representations and 'Warrandes. The parries represent and warrant as of the date hereof 

(a) Thty are duly organized, validly existing and in good standing ondtr ^ laws of the 
jurisdiaion of their incorporation and have fijdl power and 1^^ right to execute and deliver this 
Agreement and to pcrfoim the provisions of this Agreement on their part to b« performed; 

(b) the execution, delivery and performance of this Agreement have been and remam 
duly authorized by all necessary corporate action and do not contravene any provision of its 
certificate of incorporation or by-laws or any law, regulation or contraccual rescncdon binding on 
them or their iissets\ 

(c) subject to all necessary r^ularory approval̂  all consents, authorizadons, approvals, 
registrauons and declarations required of the due execution, delivery and perfomiance of this 
Agreement have been obtained from or, as they esse may be, filed with die relevant governmental 
authorities having jurisdiction and remain in full force and effect, and aO conditions thereof have 
been duly complied with and no other action by, and no notice to or filing with, any governmental 
authority having jurisdicrion is required of such execution, delivery or performance; 

(d) this Agreement consocuces the legal, valid and binding obligation of the pairiei 
hereto enforceable again^ them in accordance with its terms, except »s enforcement hereof mxy be 
limited by applicable bankrapicy, Insolvency, reorganization or other sinularlaws a£Fecring the 
enforcement of creditors* ri^cs general^ or by general equity principles; 

(e) that, to the best of their kno^edge, at the time of the execurion and delivery of this 
Agreement, nothing (whether financial condition or other condition) exists that would impair the 
obliprions and liabilities ofthe parties hereunder; 

5. Choice of l ay . This Agreement shaD be governed by, and construed in accordance with 
the laws of ihc State of Ohio. 

6. Assignment. This Agreemene shall be binding upon the parties, their respective successors 
and assigns, and shaD inure to the benefit of the ponies, and their respective successors and assig;ns. 
The parties may not assign this Agreement or delegate irs duties hereunder without the expnsss prior 
wrinen consent of the other parties. 



Isjy 

7. Amendments, No lenti or provision of this Agreement shall be amended, modified, altered, 
waived, or suppdeincnted exc^t in a writing signed by the pardes hereto. 

8. Miscellaneous, (a) This Agreemene is the entire and only agreemem between the parties 
with respea to the subjea matter b»eof arising out of the Confizmarion Letter Agreemene AH 
represenutions, warranties, agreements, or undenakings heretofore or contemporaneously made, 
which are not set forth herein, are superseded hereby, (b) The secrion he^ings contained in this 
Agreement are used for convenience of reference only and not to limit or modify die substance of 
this Agreement. 



'02/*12/2004 12 22 rK% 6l42250B7ft CDHSTELLATIDN NE»EMER6V a 003/009 

IN WITNESS WHEREOF, the Parties have caused this Performaflce Assurance Agreement to 
be executed in rheir respective corporate names and by their duly authorized representative as 
of the date first above written. 

CINERGY SERVICES, INC. 
As Agent for and on Behalf ok 
The Cincinnati Gas Sc Electric Company 
PSI Energy, Inc. 

iXlIfiH^JkicilA^d^ 
scph W. Toussaint 

Vice President 

jp-



FIRST AMBNDKBNT TO 

Ijus Hftt AmeaAweftt to •&€ ?«fannince Aaautance 

coipooooo^ tctiBf en tiettttf of icd at agent ftrTltt unefruati 0 » A 
Company ( X G ' ^ ? * *° ^ ^ ^ cotpoiaiiao and PSI BocEgyi Inc^ aa Xodiua. etepocaiioa. (nek % 
'Kiamff Opamkit Cotapmsf^ and fiddUeitvelf. rCoei^gr)-

Ag^eeaen^ dixad u 0 
tgpead to tttume ctttaB obl^jpnom (MtocxibKl 
Onatsj^a tfitltagnats » pfonde-^mleMSe coMSf 10. 
Inc^ pmsuptttp tfit Cnnfmrnfron Letter Aareaoiai. 

snd 

tatties » t b e Perihnpaace Ajwwmca 
vHcCESftJ 

cgTttftCVinfiffnaidon Letter 

IQtD n tfae^^^BCan£nnat£an Let Con&matxQQ Letter Onogy. 

3. TbBAmtndcncncabaUbes&cihtM 

fXhc remainder olthfl piqpii «ntBiiwe*i%^ bJtc« 
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Executed w of ih« di^ ftod yov iSeR Mt fbcdi above. 

ONSAQY SS^TICBS^ INC 
Aa Agent fo flod on 3eluiUro£ 

psr; 

cc VAes-dk-rt-i 
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No, of P a g g ^ ^ ^ ^ ^ ^ 
Name: ^^^^^^^^^^^^V 
Customei^^^^^^^^^^^^V 
F a x : f l ^ ^ ^ ^ ^ ^ [ 
P h o n e ^ ^ ^ ^ ^ ^ ^ B 

Daxe-m 
Name" 
Compan̂  
FaxM 
Phone: J 

CDNnRMATlOK LETTER AGRXEMEm* FOR A TRANSACTION 
UNDER THE CINERGY OPERATING COMPANIES 

MAJRKET-BASED POWER SALES TARIFF - MB 

SERVICE SCHEDULE A: MARKET-BASED POWER 

BusConfirrnation Letter Agreement and the Service Agreement forPowe^erweenJH 
j ^ m U H H I I p n d Cinergy Operating Companies dat̂ d as o ^ f l j J l H H V 
TtogecheTth^^l^ement^O contains the mutual and respective uiSSstanom^^ctween 

id the Cinergy Operating 
.ompames ("unergy" or îKuer jregaramg UiT^ectfic terms and conditions of service 

and the characteristics for the sale of Market-Based Power, pursuant to Sendee Schediale 
A of the Cinergy Operating Companies FERC Electric Market-Based Power Sales Tariff, 
Original Volume No. 7 (*'Cinergy MB tariff^, 

Tlie following arc the Pricing Terms and Conditions of Service for ihe Transaction: 

Cinergy Services, Inc., as agent for and on behalf of The Cincinnati 
Gas A Electric Company ffCO&E") and PSI Energy, Inc. 
collectively, "Cinergy Opctaling Companies"y 

Firm Energy with Liquidated Damages for each of the 24 hours for 
each day provided during the term of this agreement. The Product is 
further defined by hourly load shape limitations described below tn 
the Load Shape Provision. 

uantity in any hour during ihc Term of the The Maximum 
contract will bei 

If the Buyer's megawatt hour consumption exceeds the Maximum 
Hourly Quantity stated above in any 
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• 

j Delivery Point: 

Tenn: 

Price: 
Scheduling; 

Transmission: 

Load Shape 
Provision: 

Into Cinergy, Seller's Daily Choice. (See Attachment A for further 
definitionl 
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• 

,s such^^l^^^Vagrees to receive 
wholesale power delivered by Cinergy piwsuant to this Agreement m 
a manner consistent with the mutual understanding expressed above. 

permit Cinergy to audit the meter data f o r ^ ^ ^ ^ ^ ^ ^ ^ ^ K n d 
other applicable records as necessary <o enSS^o3pt5iK^5ih this 
provision. Such meter dat^n^gpUc&blcrccord^haL^^^ 
preserved retained b y | ^ H ^ | H ^ H | | H ^ ^ ^ ^ ^ ^ H f for 
the durauon of the contracMenr^luSKoaltionan^^mont^ after 
the termination ofthe Term. 

Any conflicts between this Confirmation Letter Agreement, the Service Agreement, and 
the Cinergy MB tariff shall be resolved in favor of the Confirmation Letter Agreement. 
Please confirm your agreement with tl)c transaction tenns and conditions set forth in this 
Confirmation Letter by executing five (5) copies of this letter and returning them by the 
snd of this business day to the undersigned Cinergy representative at Cinergy Services, 
Inc., 7200 Industrial Road, Florence, Kentucky 41042. 

Customer: Company: Cinergy Services, Inc. 
As Agent for and on 

The Cincinnati 
Comi 

Date Signed 

fcutive Vice President 

Date Signed: 



ENERGY SERVICE AGREEMENT 

if), effecave^ofi 
rc^es ts^^^^B&lectnc UisSi^tlaa uoniinizy 

proviomg^eiectncicy oismouDon sendees under the saioRSaaras and with tbe same reliability 
otherwise requured by law and reguiation, and authoriies the EDO to proceed with emoUznent (^. and supply of 
electrjkty to. the AccountCs) (is defined in SectioD 6 of this Agreement), and for which the Parties have agreed co as 
foUov&is: 

1. 
r C K ^ " ) on its behalf and 
set foiih on Schedule A and pursua 
tbe foJlowing services for the Account(s): 
anciliuy services; and imbalance services. 

'authorizes I ^ ^ H ^ P to serve as Certified Retail Elecixic Supplier 
exclusive ixanageH^^i^^tc^jlfti ienient Ktrvices fordie Acc<Nitit($) 

tenns of this Agreement J H ^ | p ^ ^ arrange and be responsible for 
the pn^itremenc of electne^^SMming cooniinatiffii; transmission a&d 

iUtborizes M B H P t o act* as it deents necsssary, from dme to 
time tf> provide such services f o r t h e A c c o u n t ( s ) ^ | ^ | P e s i g n a t ^ | | H l i i V ^° ̂ ^ ̂ ^ ^ ^ ^ other eneqy 5upplieT<s) 
as an authnmed recipient o f f B l V c^ t̂ient and histcoical energy billing and usage data. f H H N ^ ^ ^ ^ ^ 
respos^ibility for payment o^wyeidsting amounts owed to EDC The limited agency dumbSTabove shall be 
iitevc^able and exclusive for the teimof tl» Agreement Puither, such limited agency shall not create or result in the 
impowion of any other dudes °f | H H 9 ^ ° i H B P mcluding any duties. wbk:b toay otherwise arise by operadcm 
c l̂avfit 

2. ^<?£RGY PRICE SCHEDULE. H ^ w i l l P̂ L? J j H H V for Use capacity, emrgy, forecasting, scbedsUing, 
billing, transmission and ancillary services (excluding enS^^mbSance service) provided under the Agreement terms 
in accordance with the attached Schedule A The resulting fljHiyimce of aU services slall. excqx as odterwise 
expressly stared in this Agr^mcnC, include nU costs associated witfa the provision of services b>|fl^HIBppi2r$uast to 
this A^greement. includng but not limited to assessments, trnd/ac charges relating to the se rv!ce^!^3ed toj 
under this Agreement. 

3, '^ERM. The term will commence cm the fust day of the EDC billing cycle, beginidag oa or about tbe Switch 
Date(s^ for the Accatax(s) listed on Sdsedule A; provided, however^ that commencement of service is dependent upcai 
umel^JenroUment and acceptance of the Account(s) by the EDO and will end u p o i i | [ | m k i e t e r reading of the H>C 
biUinf cycle concluding OD or after the date specified in Schedule A as to each such Account(a). 

4. ^INVOICING AND PAYMENT, fcvoices will be issued 
billing cycle. Subject to applicable law and regulation, and unless 
ft singk bill for each of the Account(s) for amcMmts d u ^ H H I | 
direct- all payments related to electricity services wi tho^^^e^ i r 
served under ibis Agreement t o f ^ ^ ^ ^ P . and shall immediately n< 

accordifif to 
agreed in wfl 

ira of 

ormal naonthly 
provide 

this Agreement m i l ^ h a l l 
land as to each ofthe Account(s) 

of any dispute with the amountt 
biIled.^HB^piall pay any unais^teo'partiQn of the invoices. Any sums billed and not received b̂  
within 
per month 

I) calendar days of invoice may be assessed a late payment charge of cms nxid one*balf peicent (1.2%) 

5. DEFINITIOI^ TERMS AND NOTICE. Capitalized tenns shall have tttf meanings pmvided in this 
Agree^nt and as stated in the accos^anying General Tenns and Coodidons tncocpocsted hemn by r^sresce. All 
notices, requests or approvals required hotsunder shall be in writing and shall be deemed given when received AU sucb 
notices shall be delivered personally or by facsimile to the ^dresses provided below. 

6. ENROLLMENT OF ACCOUNT(5)« flBP^^^^^BHHP^ provide service under tfae terms of this 
Agreement to the Account($) identified on Schedule A and accepted by the EDC for enrollment C*Account(s)*') on the 
respective Switi:h Date(5) idcncilSed on Schedule A. 
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CUSTOMER 
toll-free at 

s^ i ce disrup 

rOMER SERVICE. ^ B i 

iiioWflnnoHowBgwiepnoni 

!may request tnformatioD regarding its invoice or services by 
^agrees to contact its EDC in tfae event of an emergency, power 
lonenumberr 

S. ' ' A L T E R A T I O N S . The Eennfi and conditions pi^rnnted on this Agreement, including the Gaierai Terms and 
Conditions and Schedule A. may not be altered or modified and any u^ition, modi&adoa or alteruicn cl»ieto Shall be 
void and without effect. This A g r e e ^ r a ^ h ^ ^ ^ d ^ ^ ^ ^ u t effect unless an Energy Price Schedule has been 
executed b ) J ^ B r and provided a f i m ^ l ^ ^ ^ ^ ^ y c o n e s p o a d i n g to this Agreement and tlwj 
Reference stated below. 

9. MISCEIXA>nEOj?S.^^^Paflirnis that it has read this Agitsement in its entirety and that it agrees to purchase 
services fromflH^l^subject to the terms and conditions cmtained herein. This Agrecmeztf has bees dralted by 
both parties an^ccordingly shall not be constmed against either party as drafter. 

Address: 

Attention: 
Telephone: 
Facsimile: 

Address: 

Attention: 
Facsimile: 
Dayume Teiephonef 
Evenii^ Tei^ilume; 

AgntnwntteNotVdid 
UrdouExseulMl by 



DEFINITIONS AND GENERAL TERMS AND CONDITIONS 

ans the Party to this Agreement that controls the electricity purchases for the Account(5) identified on 
iuTe A 

f ~ 
' H S D C m e a n s ^ ^ ^ H electric distribution con^any, the public utility cootroUing tbe distribudon system required for 
reliable jeltveryoiele^city to tbe AccountCs). 

"Energy Charge" means the cents per kilowatt-hour Bnttgy Price identified on Schedule A as to each of the Accoimt(s) 
which amount includes assessments relattng to the services provided to Kroger under this Agreement 

''Energy Price Schedule" means the Schedule A incorporated as part of this Agreennnt and providing an Expintion 
Date. AccountCs), Switch Datefs). applicable Energy Price* applicable Transmission and Aacillaiy Services cost 
NewEnergy Reference Number identified on this A^eement a NewEnergy Contract Nund)er corresponding to this 
Agreement, and such other informationias may be required by NewEnergy diereon. 

: l > ; ! 
' • • • ! • I 

"Force|Vlajettrc*' means an event that is not within the reasonable contrd of the Party claimmg suspensicm C*C::iaimiBg 
Party*0.^and that by the exercise of due diligence, the Qaiming Party is unable to overcome or obtain or cause to be 
obtained a sd^stitute performance theiefor and dull not be deemed a breach or d^ault under this AssteewsQt Force 
Majeurd,includes hut is not limited to acts of Ood, accident, strike, storm, fire, war, flood, earthquake, civil disturbance, 
sabotap; facility failure, breakage of ei^pmeat or machinery, curttibnent of supply by or as a result of t3c» EDC. 
declai^on of emergency by the ISO. regulatory, administrative, or legisljaive action, or action or restraint by coifft order 
or governmental authority; provided, however, Force Majeure is not 'mttmdcd to apply to a change in markat prices or the 
supply of electric power and energy not arising from an event identified herein. 

'^SO" meam Independent System Operator or cKher mtity ippruved by the Federal Energy Regulatory CommissiDn as 
adminisjimng transmission reliability and control, providing a recognized power exchange or qpeiating an open market 
wh(des!£e energy exchange. 

- ^ « P a r t y 4 s ) " means [vidually or coDectiveiy. 

"SwitclfDa 
requested 
subject to 

[>ate |^h | l^^be 

h J ^ s acceptance 

date of first delivery of electricity to the AccountCs) listed on Schedule A Switdt ttetes axe 
the dme an account is enrolled on EDC*s delivery sendee lariJBf. arc assigned by EDC, and arc 

acceptance u»l enrollment of Account(s). 

T I J 'Payment and Billing Cycle. Each invoice for amounts due under this Agreement shaO be due and payable by 
M ^ ^ V o n the date of such without o f t o or reduction of any kind. flH^V shall pay any undisputed portion at that lime, 
^ ^ K j iffompt written notice of its dispute regarding any un^u^^nioiL Any sums bUled and not received by 
| H H I B within twenty (20) ralnnrisr days of invoice shall be automatically assessed a kte payment chgge of one and 
^ ^ W ^ ^ T c e n t (1.5%) per month. In the event that tfae EDC is unable to procure timely meter zevlsJ 
entiiied^to billMJflMbased on estimated billing parameters ondl such time as accuratt meter reads c a n f ^ K S R S T If 
during mt comffinnis agreenmit it is determined that any meters, or method of obtaining or processing meter data has or 
have b S ^ incorrect J H H H B s entitled to adjust bills back to the latter of, the point in time in which the ecror(s} first 
occurred' or the peri^ffloweflS- in the EDC's Distribution Tariff. 

T1.2 Electricity Procurement. This Agreement including Schedule A shall remain in fuH force and effect ttooughout 
the temr of this Agreement Title to electricity provided under this Agreement sbUl pass t n ^ M H H V tof l j j JBat 
the intersecdon of the EDC*s transmission amil distribution system provided however t h a t f l ^ ^ ^ ^ V s K l l p ^ ^ e all 
necessary distribution losses; provided, however, thacflBHshall not be deeaiiied to be in co^c^^^osscssioo of such 
electricity prior to delivery to or by the EDC. 

Energy Profile and Aflnfanum/Maximmn Use Limitattons. The Parties agree thaii 



T2.1 Adjustments to Schedule A Costs. Any changes ô ^ | ^ m | | ^ p cost resulting &om interpretation or 
implemeaitation of current or foturygjptory, itgulatory, or environmental action, being beyond the ccmtrol of̂  
shall be^directly passed oa toj 

rmurytatut 

T2.2 U ^ g ^ Q d Account Infonnat ion.H^^cknowledges that t h e f l H H H p O s t of JEIectricity Services is based 
u p o n • ( ^ F ^ i i s t O T ^ o m h l y usage and metered rate of consumptio^^alraccountCs) identified on Schedule A. 

M I n o d i y ^ ^ ^ ^ B y o f any material variance in usage a n t y m P a g r e e s to bear any actual, incremental, {and 
Teasona&lB charges resulting from any variance in JHHpmon thJy usag^^lectricity or metered rate of consiunptiok of 
more t ^ ten percent (10%) as compared to hisCOTica^sage (weather adjusted) or as a result of inaccurate in^iitnajdon 
regardiri|; the AccDunt(s) as reflected on Schedule A. 

T13 OcoiUtion of Uabidty. The UabiUty o f ^ f H / f snd iu affUiioes for any and all claims arising fiom or xelsting to 
this Ai^eement, including any causes of action magency, extract, tcrt or strict liability, shall not excead the amount of 

fwMTgy charge ander its lajgest monthly invoice during the T«m. Notwithsnmding any tKhcr provision of this 
^ment, in no event ^ ^ A j H B V ^ its affiliates be hable for any conseqiiential exen^lary, special, imddenta] or 

punitive damages, including, ^mouuimitation, lost oppottunitiet or lost profits; provided, however, that for puiposss of 
this Agteement and not by way of ^ i i^^don, j |PHHPiycos ts and expenses related to arranging and looviding electric 
power ^ energy for the Account(s) shall be J S m ^ d S w t damages. It is the intent of the parties elat the IhnitMrinn herem 
inxposdj on remedies and the measure of Fomedies be widxout regard "to the c»ise, or cames related thereto, including the 
negligence of any party, whether such negligence be sole Joint, or concunent, OT active or passive. To the ettent that any 
damag^ required to be pdd hereunder are liquidated, d^ paities acknowledge that danages axe difficult or impossible to 

I deteancniĵ e, othenvise obeiinii^ an adequate remedy is hiconvenient, axul hquidated damages constitute a reasonable 
f aptMX3xi£hadon of the harm or loss. 

T3.I Independent Contractor and CRES C e r t m c a t i o t t , A H m P s and will perform as an indep(»ui«it contractor 
under this Agreement Except as otherwise provided i i ^ i ^ J S i e m , neither Farty has the authority to execute 
documehts that purport to bind the other and nothmg herem shall be construed to constitute a joint venture, fiduciary 
relationship, partnership or other joint undertakxng.fl| |[ | | |[Pls certified as a CRES by Use PubUc Utilides Conmiission 
of Ohio as may be required to perform the services identified in this Agreement and will mainain such certification in 
good standingt and will provide and maintain, consistent with applicable law and regulatioD, any bonds or other security 
required thereby. 

T -
T3J2 InlfomMtion and ConfidcntiaUfy. m / K j ^ f i o E y unmediately tmrnsate this Agnxraent or suspend service ibr 

n n o o c o ^ l ^ g y d g this Section, All tcima of this Agreement are cCTafideatial and shall not he diaclosed by 
ithout • l i B I F p r i o r written consent, except as required by law. A H H A shall keei :^ |HH^ormadon 

ttial in iccoidance vwth applicable law and regulation snd not d i s c S ^ u c h infbmation wi 
consent, except as required by law. 

T 3 3 Force Majeure* Nwwithstanding any other provision of this Agreement, if either Party is unable to cany out any 
obligadon under this Agreement (other than an obligation to pay money) due to Force Majeure, this Agreement shall 
remain in effect but such obligation shall be suspended for die period necessary as a result df the Force Majeure, provided 
chat (i) the non-performing Party gives die other Party pronpt written notice describing the particuhwe of the Ikrcc 
Majeuns, including but not limited to the nature, date, and expected duration of the; (ii) the suspension of performance is 
of no grtatra scope and of no longer durauon than is required l^ the Force Majeure; and (iii) the non-peifonnlng Party 
uses commercially reasonable efloits to remedy its inability to perform. 

«, 
tT3.4 Ehfire Agreonent This Agreeraent, including its C^eial Tenss and Conditions and the corresponding Schedule 
A embodies ths entice agreement and understanding of the Parties, supersede all pric^ agreements and understandings of 
the Parties related to the subject matter hereof, and may not be contradicted by evidence of any prior or contemporaneous 
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oral or written agreement Receipt .of a 
purposes under this Agreement and 
this Agreement shall be valid or giverTc 

le copy o f ^ ^ ^ ^ n i g n a t u r e shall be considered an original for all 
to provid^t^andwritten signanue upon request No ajmendment co 

unless executed by both Parties. 

T3*5 Governing Law and Arbitration. The vftjidity, performance, and construction of this Agre«nent shall be govemed 
and interpreted in accordance with the laws of the State of Ohio. Any controversy or ctaini arising from Or relating to this 
Agreement shall be settled m accordance with the express terms of this Agreement by arbitradon in Cincinnati, Ohio, in 
accordance with the rules of the American Arbitration Association, and judgment upon ihe award rendered by the 
arbitratpr(s) may be entered in any court havmg jurisdiction thereof. No arbitrator shall have the authority to limit, 
cxpandfOr mherwjse modify the tenns of this Agreenoent and each party iirevocably waives any claim thereto. 

T3.6 Third P a r t j g J ^ services provided byj 
Parties h e r e t ^ f i | ^ H | i s represented by an agent or 
Agreenli^t,^^^KnaIl be fully responsible for ani 
broker, and snainnaemnify. defend and holdl 
ageru dir broker arising from or relating to this Agreement s AiueeuienL 

pursuant to this Agreement are for the exclusive braefic ofthe 
kcr in connecticm with ihe procuremmt or perfonnaiice of this 
conunission or other compensation owing any such agent OT 

hanntess fiom any and all claims for cosqunsatiaa of any such 

T3*7 V^vcr, Assfgnoient, and Severability, No waiver in the requirements of this Agreement shall oomr based on a 
failure of either Party to provide notice of any default or other requirement under this Agreement and fuhae to object to 
any default shall not operate or be construed u a waiver of any fiimre default, whether Hke or di£fetDnt in c h a r a ^ ^ 
NeitheT'Party shall assign this Agreement withoiu die prior wricies consent of the other Pany; provided, however, fl|||| 
hereby consents to the assignment of this Agreement, ccmsistmt with applicable law and regulatjoc to any commonly 
conCFotfed subsidiary or sffiUate ° ^ f l | ^ B ^ ^ | Provided finther, in the event of flj^^^HM default and/or widubawal 
from providing service pursuant toWHWj^ythis AgreemenC^M^^^BshallTO^ffl^nderlyiiag wholesale simply 
contract t o f ^ / t ^ ^ ^ f ^ ^ ^ / / f / f l / l / ^ ^ / ^ f f T ^ ^ ^ ^ S e n i shall be binding upce the Parties snd sB 
permitted aSIgnoSRtn^Tucccssors-in-intcrcst of the Pardes. If any portion of this Agreement, or applicuion thereof 
to any person or circumstance, shall be held legally invalid, the remaining portion(s) of this Agreement shall not be 
affected and shall be valid and enforced to the fullest extent permined by taw or equity. 

J T 3 . S Termiiuition or Cancellation. Notwithstanding any other provision of this AgreemeiU, i f ^ ^ J J f a i l s to make any 
non-ctmtested payment within thirty (30) days of tiie date specified for such p a y m e n t ^ H H H l S y . after providbg 

^ ^ • • l o t less than five (5) da^^ prior written notice of such default, cancel this A g ^ S S ^ ^ o the AccoumCs), and, 
iP^n3cmg such action and notice t o f l l H ^ nu3ve service for any of the Account(s) to the EDC's then applicable 
Standard Offer Tariff Service. Should m^^l^eemeitf be tenxnnated or cancelled, M i l l agrees that it shall remit fill] 
payment, without offset or reduction of any kind, within fourteen (14) days of a fiSHnvoice date, plus 
charges a n d | | ^ H H | M p coUection expenses. Notwithstanding any other term of this Agreement, 
remedies at l ^ ^ ^ n ^ ^ t y shall survive the Texts of this Agreement 

- n s DISCLAIMER, 

rAND ITS 
AND 

MEROffANTABn-rry OR 

ACKNOWLEDCiES AND AGREES IHAT NO WARRANTY, DUTY. OR 
IMPLIED. OR STATUTORY. IS OIVEN OR INTENDED TO ARISE AS TO 

r m S AOtEEMBNT EXCEPT AS OTHERWISB EXPRESSLY 
SPECIFICALLY DISCLAIMS ANY WARRANTY OF 

ICULAR PURPOSE OR USE. 

T4.0 Contingency This Agre<»nent is contingent on the execution of a similar supply agreement, which, 
expects to close on or about the same time as this Agreement. 



E n e i ^ 
Expiration Date 



•Account has been resut>mme<l. Switch Date Is Approximate. 



Maxuniun MW Deniand The initial MW Demand fa this agiecnient shall be 

the term of ti: 

imission Charges will add to the above stated Capacity and Energy prices an amount for Finn 
Network Transmission consistent with the then applicable EDC Cinergy Network Transmission charge as stated in 
tha EDC's FERC approved O A T T ^ ^ ^ ^ 
Ancillary Services Charges J f H H V ^ ^ add to the above stated Opacity and Energy prices an amount 
fOT AncilUry Services (cxchrdin^n^^obalance Service), consistent with the then current applicable EDC 
AncilhirySCTvicescharges as slated in EDC's FERC approved OATT. 
^^^^^ flfllBIV^^ iafiate the above stated Capacity and Energy prices by a percentage consistem with tbe 
then appSHeEDCLoss factor as seated in EDC's FERC approved OATT. 

• This Schedule A is subject lo and coixlitioned upon the tenns of tfae^^^MB^Energy Service Agreement 
("Agreement") containing t h e m m ^ ^ e f e r e n c e Number listed below and is not valid beyond 2.00 p.m^ BPT 
on the Expiration Date. 
• Any alteration, additios, 0[ modification of the pnqirinred teams upon diis Schedule A shall be void and 
withoni any effect , 
- flHtam^^l provide a ̂ ^BBIpContract Number upon receipt ofthe following hy 2KX) p.EQ. EPT on 
theixpirati^^atevia fm '''''''' ' ' ' B B B B B B B B B B B B B B j J ^ ^ B B y 
Agreement containing t h t ^ B B B ^ p R d ^ e ^ ^ u m ^ S ^ c S u S o y B B P ^ (2]mi[mi|^ignature on 
this Schedule A. 

I request; 
spedfiedln 

By: 

By: 

provide service for tbe AccountCs) stated on this Schedule A under the Terms and Conditions 
Agreement corresponding to thqHHH^Mb^srmce Number iderdified beiow: 

Date: 

Reference Number 
tract Numb^ 
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Agreement 

on M H H H I B V a 
for a tj-ansaction under the Cinergy Operating Companies 

market-based power sales tariff was entered into between| 

I P and the Cinergy Operating Companies to supply firm energy to fulfill 

the retail power requirements of certain of th 

ocated in the service territory of The 

Cincinnati Gas & Electric Compan; 

WHEREAS, on H ^ ^ i m ^ ^ ^ ^ V > ^ Performance Assurance 

Agreement was entered into between 

and Cinergy Services, Inc. whereby certain performance a s su rances were 

^ y t t / l / f l / / / / l / / / / l l f l / / / K / ^ ^ o Cinergy Services, 

WHEREAS, o^flHlHV' ^f lHHHHHHBHi^^^ 
a transaction under the Cinergy Operating Companies marke t -based 

power sales tariff was entered into l^^^^^n flJUmmilH îXid the 

Cinergy Operating Companies to supply firm energy to fulfill the retail 

power requirements of the 

WHEREAS, the Performance Assurance Agreement was amended 

effective] 

WHEREAS, the competitive retail electric market in Ohio h a s not 

developed as envisioned when the Electric Transition Plan of The 

1173 
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Cincinnati Gas 6E Electric Company {"CG&E") in Case No. 99-165S-El^ 

ETP was approved by the PUCO; 

WHEREAS, on January 26, 2004. CG&E filed an Electric 

Reliability and Rate Stabilization Plan at the request of the Commission 

in order to further the transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Operating 

Companies for ultimate sale ^ o f j / j / f f / f l f t / i provided for firm power* 

a n d to p e r m i t f l j ^ H t o be fairly charged for reserve margin a n d other 

costs associated with the provision of competitive retail electric service a s 

contained in the proposed Electric Reliability and Rate Stabilization Plan, 

and for other consideration, this new Agreement has been entered into. 

This Agreement is between Cinergy Retail Sales, LLC {^Cinerg/"), 

a n d | [ m H [ i m i | H H p effective t h i ^ H H H H H H | | | | f | p It 

t he intent ol the Parties to this Agreement to bind Cinergy ^ ^ d J U B ^ ^ 

the terms and conditions set forth herein. The following Agreement may 

not be amended except by the written Agreement of the Parties. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of th i s Agreement's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the Party before such court or administrative 

agency shall immediately notify the other Party. The Parties shall defend 

(CM 194:1 
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the confidentiality of this Agreement. The Parties shall not circulate the 

Agreement, or its existence, to any employee, agent, or assignee of the 

Party unless such employee, agent, or assignee has a need to know for 

the purpose of cfTcctuating the Agreement, 

The Parties, for good consideration, agree to the following te rms 

and conditions: 

2. Effective H H H H i H H i > ^^^ ending | 
U H § shall c o n t i n u c t o purchase competitive retail electric 
service from flH|H|||H i ^ non-Cinergy aililiated competitive 
retail electric servtce provider, under b o t l ^ h ^ ^ ^ ^ 

^ i j r i n E _ ^ ^ ^ ^ ^ ^ ^ ^ s h a l l pay 

approved by the Public Utilities doinmissior^oj 
iro's in Case No. 03-93-EL-ATA and Cinergy or 

of the Public Utilities Commission of Ohio's order in Case No^ 
03-93-EL-ATA- Cinen 

Beginnmg _ 
Cinergy or any affiliate thereof shall conuntu< 
wholesale power 

proviaer. including a Cmergy aJiiliate, and wnolesale firm power 
will be provided by C i n c r ^ a ^ h ^ s a m ^ p r i c c ^ e r m s a n d 

forth i^fljj^^^^^^^^^^PIHI^Ip ^̂  
Cinergy affiliate is i lin n ii i ^ ^ B U B ^ ^ P lln ii Mu I iin i f y 
CRES will provide generation at retail at the prices set to^tlwn 

plus transmission costs. fllH 
"shall pav to The Cincinnati Gas & Electric Company the 

approved by the Public 

(C-CW l<3«-> 
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Utilities Commission of Ohio in Case No. 99-i6S8-EL-ETP, 
Cinergy or any affiliate thereof shall 

^ paid to The Cincirmati Gas & 
Electric Company. Cinergy or any affiliate thereof 

_ No later t han 6 0 
days after an order is issued in Case No. 03-93-EL-ATA or 

^December 31 , 2004 (whichever comes firs^ * " " " ^ ^ ^ ^ " * ' ™ 

jnay purchase for both its 
^̂  ^___^__ fcompetitive retail electric 
service irom any competitive retail electric service provider, 

.including Cinergy, a t the market rate quoted by such providers! 

The Cincinnati Gas Se Electric 

{CO^J-^'l 
r - ^ 
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5. 

6. 

If, prior t 
accounts in inc 
territory which 

Kroger adds additional load or 
Cincinnati Gas fit Electric Company's certified 

pay The Cincinnati Gas & Electric Company's 
transmission and distribution rates as approved by the Public 
Utilities Commission of Ohio. 

8. 

10. 

11 

Cinergy or any affiliate thereof will comply with all regulatory 
requirements necessary to create an affiliated competitive retail 
electric service provider to offer competitive retail electric service 

as contemplated by this Agreement-

Stipulation and 
lectric Company 

For the | ^ ^ ^ ^ ^ ^ H | H H | H i H H I I ^ H V ^^® Agreement 
c o n s t i t u U ^ ^ P P B I I ^ o n S a c ^ w i t l ^ a ^ r e d i t w o r t h y ORES to 
provide firm generation service for its ftJ^apacity^nergy a n d 
transmission requirements through flHHHIimp ^>^^ 
satisfies the requirements of t n ^ ^ Stiptiiation ani 
Recommendation in Case No. 03-93-EL-ATA that thei 

Nothiixg in this Agreement modifies or limits any set t lement 
agreement reached by the Parties or their agents in Case No. 
99-1658-EL-ETP, 

If an order in Case No. 03-93-EL-ATA is issued which is 
acceptable to CG8&E but which renders invalid or inej 
provision of this Agreement 

(CO* 19^:) 
1177 
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This Agreement terminates afterj 'or as follows: 

All notices, demands, and statements to be given heretmder shall be 

given in writing to the Parties at the addresses appearing herein below 

a n d will be effective upon actual receipt; 

To Customers: 

jC04194:1 1 t J >L 
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All notices, demands, and s ta tements to be given he reunder shall be 

given in writing to the Parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To Customers: 

or such other address as is provided in writing by the recipient from time 

to time, Pa3mients shall be made in a commercially practicable m a n n e r 

such as by check, ACH or wire transfer to the account designated by the 

payee from time to time. 

Cinergy a n d m ^ ^ l ^ ^ l defend, indemnify, and hold harmless the 

non-breaching Party from any and all claims by third Parties regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with the performance of th is AgreemenL 

This Agreement is for the exclusive benefit of the Part ies and may 

not be assigned without the written consent ofthe non-assigning Party. 

This Agreement shall be govemed by and construed in accordance 

(004194:1 1 iRR 
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To Cinergy: 

Cinergy 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to the account 

designated by the payee from time to time. 

Cinergy a n c j f m p shall defend, indemnify, and hold hsirmless the 

non-breaching Party from any and all claims by third Parties regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the Parties and may 

not be assigned without the written consent of the non-assigning Party. 

This Agreement shall be govemed by and construed in accordance 

vrith the laws of the State of Ohio. 

Entered into on this! 

On behalf of Cinergy On Behalf ofl 

{C04194:) 
1179 
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Agreement 

WHEREAS, on 

Agreement for a transaction under the Cinergy Operating Companies 

market-based power sales tariff was entered into between 

H H a n d the Cinergy Operating Companies to supply firm energy to fulfill 

the retail power requirements of certain of the 

located in the service territory of The 

Cincinnati Gas & Electric Company ^ I H ^ ^ ^ H H H V 

WHEREAS, on | ^ H | | | | | | ^ H H | H V ^ Performance Assurance 

Agreement was entered into between 

and Cinergy Services. Inc. whereby certsiin performance assurances were 

provided b y ^ B B | H B ^ ^ f l B ^ H H B | | ^ M t o Cinergy Services, 

on Ijljlllljjjjjjiy a • • • • • | H 

a transaction under the Cinergy Operating Companies market-based 

power sales tariff was entered into between flU^^Hv ^^^ ^^^ 

Cinergy Operating Companies to supply firm energy to fulfill the retail 

power requirements of the 

WHEREAS, the Performance Assurance Agreement was amended 

effective, 

WHEREAS, the competitive retail electric market in Ohio has not 

developed as envisioned when the Electric Transition Plan of The 

1 i R ( \ 
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Cincinnati Gas a Electric Company {"CGfifrE") in Case No. 99-1658-EL-

ETP was approved by the PUCO; 

WHEREAS, on January 26, 2004, CGStE filed an Electric 

Reliability and Rate Stabilization Plan at the request of the Commission 

in order to further the transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Operating 

Companies for ultimate sale to m J U m V P ^ ^ ^ ^ ^ ^ ^ ^^^ ^^^^ power, 

and to permii 

This Agreement is t>etween Cinergy Retail Sales, LLC {"Cinergy^), 

and m ^ ^ ^ H J I U H J I ^ ^ ^ H H effective 

This Agreement replaces and supersedes the terms and conditions 

of the Agreement dated flHIIHjBr between ^ [ H V and Cinergy 

(Parties). It is the intent of the Parties to this Agreement to bind Cinergy 

a n d ^ H H | t o the terms and conditions set forth herein. The following 

Agreement may not be amended except by the written Agreement of the 

Par tie s-

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this Agreement's 

1004194 ) 1181 



CONFIDENTIAL PROPRIETARY 
TRADESECRET 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the Party before such court or administrative 

agency shall immediately notify the other Party. The Parties shall defend 

the confidentiality of this Agreement. The Parties shall not circulate the 

Agreement, or its existence, to any employee, agent, or assignee of the 

Party unless such employee, agent, or assignee has a need to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following terms 

and conditions: 

Effective l | H | i m i | | [ | | i ^"^ ending H J U P ^ H B H m V 
M | M f shall continue to purchase competitive retail el 
service from 

Beginning H ^ B H H H ^ V through 
Cinergy or any affiliate thereof shall continue to be the 
wholesale power supplier to 

»r-A^ 1 O l * - 4 ^ 0 0 
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_ including a Cinergy affiliate, and wholesale firm power 
will be provided by Cinergy at the 

3. 

iC0^194-) 
R"̂  
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4. 

CG&E's POLR charge is expected to consist of these 
components: I) RSC; 2) AAC; 3) IMF; and 4) System Reliability 
Tracker (SRT). 

7. 

8. 

9. 

If, prior to 
accounts in The Cincinnati Gas & Eli 
territory which 

adds additional load or 

This agreement has no application to CG&E's tmnsmiss ion and 
distribution rates as approved by the PUCO. 

Cinergy or any affiliate thereof will comply with all regulatory 
requirements necessary 

10. 

11 

;C04|94 ! 1 \ R A 
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12. 

13. 

Nothing in this Agreement modifies or limits any se t t lement 
agreement reached by the Parties or their agen t s in Case No. 
99-1658-EL-ETP. 

If an order in Case No. 03-93-EL-ATA 
acceptable to CG&E but which renders] 

This Agreement terminates afterl 'or a s follows: 

(C04194 } 
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with the laws of the State of Ohio. 

Entered into on this 

On behalf of Cinergy On Behalf ofi 

|C04 194 8 1 ' or? 
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Agreement 

WHEREAS, on 

Agreement for a transaction under the Cinergy Operating Companies 

market-based power sales tariff was entered into between 

H ^ n d the Cinergy Operating Companies to supply firm energy to fulfill 

the retail power requirements of certain of t h e f l ^ ^ ^ H H [ ^ ^ ^ ^ H | ^ ^ H i 

^ ^ ^ ^ ^ * rof The 

Cincinnati Gas & Electric C o m p a n y H I H j B H j H H M ' 

WHEREAS, on | ^ H H H | H I I I I ^ H K ^ Performance Assurance 

Agreement was entered into between 

and Cinergy Services, Inc. whereby certain performance assurances were 

provided l ^ y j ^ ^ l ^ l ^ H ^ ^ l ^ m J l J j J H V ^ ^ Cinergy Services, 

a transaction under the Cinergy Operating Companies market-based 

power sales tariff was entered into between fl|iH|||||H||[f ^nd the 

Cinergy Operating Companies to supply firm energy to fulfill the retail 

power requirements of th< 

WHEREAS, the Performance Assurance Agreement was amended 

effective! 

WHEREAS, the competitive retail electric market in Ohio has not 

developed as envisioned when the Electric Transition Plan of The 

l i S S 
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Cincinnati Gas & Electric Company ("CG&E") in Case No. 99-1658-EL-

ETP was approved by the Public Utilities Commission of Ohio ("PUCO"); 

WHEREAS, on January 26, 2004. CG&E filed an Electric 

Reliability and Rate Stabilization Plan at the request of the Commission 

in order to further the transition to a competitive market; 

WHEREAS, ihe power sales agreements by the Cinergy Operating 

Companies for ultimate sale to H J ^ H m ^ provided for firm power, 

and to permit 

This Agreement is between Cinergy Retail Sales, LLC ("Cinergy"). 

and ̂ m ^ m m H i v ̂^̂̂^̂̂^̂̂  
This Agreement replaces and supersedes the terms and conditions of the 

Agreement dated H I H I ^ H H I ^ B t between ^ H B i ^^^ Cinergy 

(Parties). It is the intent of the Pardes to this Agreement to bind Cinergy 

a n d f l ^ H to the terms and conditions set forth herein. The following 

Agreement may not be amended except by the written Agreement of the 

Parties. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this Agreement's 

!Cn4l94: 1189 
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confidentiality comes before a court or administrative agency of 

competent jurisdiction the Party before such court or administrative 

agency shall immediately notify the other Party. The Parties shall defend 

the confidentiality of this Agreement. The Parties shall not circulate the 

Agreement, or its existence, to any employee, agent, or assignee of the 

Party unless such employee, agent, or assignee has a need to know for 

the purpose of eiTectuating the Agreement. 

The Parties, for good consideration, ^ r e e to the following terms 

and conditions: 

1. Effective | ^ ^ B ^ I H H I V > and ending 
J d B s h a l l _ c ^ t i n u e to purchase competitive retail electric 
service from! 

Beginning J H H U ^ H H J j j ^ ^ V through 
Cinergy or any affiliate thereof shall continue to be the 
wholesale power 

{C04194 J 3 1130 
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7. 

8. 

9. 

10. 

11 
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This Agreement has no application to CG&E's transmission and 
distribution rates as approved by the PUCO. 

Cinergy or any affiliate thereof will comply with all re; 
lirements necess; ^ ^ ^ — , ^ ^ ^ ^ ^ ^ ^ ^ 

latoi 

Nothing in this Agreement modifies or limits any settlement 
agreement reached by the Parties or their agents in Case No. 
99'1658-EL-ETR 

if orders in CG& E's pending electric distribution rate case 
PUCO Case No. 05-59-EL-AIR and its two pending cases with 
the PUCO surrounding the proposed Cinergy/Duke merger, 
Case No. 05-732-EL-MER and Case No. OS-ysS-EL-AAM are 
issued which are acceptable to CG&E but which render 

(C04I94 1 1 G O 
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or as follows: 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the Parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

{C04194-I 1133 
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or such other address as is provided in writing by the recipient from time 

to time- Payments shall be made in a commercially practicable manner 

such as by check, ACH or wire transfer to the account designated by the 

payee from time to time. 

Cinergy a n d j p H m h a l l defend, indemnify, and hold harmless the 

non-breaching Party from any and all claims by third Parties regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with the performance of this Agreement 

This Agreement is for the exclusive benefit of the Parties and may 

not be assigned without the written consent of the non-assigning Party. 

This Agreement shall be governed by and construed in accordance 

with the laws of the State of Ohio. 

(CO^lO-^ 1194 
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On behalf of Ciner 

IC04 194 1 l iS5 



^ ^ 

!incmnali Gas & Electric Company 
139 East fourth Street 
Cincinnati, Ohio 45202 

Re: Notice o f ^ ^ ^ ^ f / j ^ ^ f n i e n t to Stay with or Switch to a CRES Pursuant to Paragraph 25 
of the PUCO^nt^rTRehearing in Case No. 03-093'EL^ATA, et a i 

Dear 

Pursuant to instructions provided by CG&E C o u n s e l ^ ^ ^ ^ B ^ ^ ^ ^ n d Ordering Paragraph 25 
ofthe PUCO's Entry on Rehearing in the above-captioned proceeding, 
hereby notifies CG&E that it intends to a) keep ils current "Choice" account^ with a CRES 
provider and b) enroll additional acc( 

mhlHetier is a list ofthe accounts applicable to groups (a) and (b) above. The Group 
(b) account numbers are prioritized in the sequence that^^^^nvouJd like them placed in the 
queue. 

CG&E may disregard this notice. 

Please send all confirmations and correspondence reg^ding this matter to my attention at the 
address and number lisied above, or via e-mail al 

On behalf 0 

Sincerely, 

thank you for your prompt attention to this correspondence. 



rrv'OnCMTiai LNI-iUtiili/ i u 

AUachment 
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The Cincinnati Gas & tlectnc Company 
139 East Fourth Street 
Cincinnati, Ohio 45202 

Re: Addenda to Notice ̂ ^ ^ ^ | ^ | H H P i i c ^ ^ ^̂  Ŝ ŷ ^i^^ ^̂  Switch to a CRES Pursuant lo 
Paragraph 25 ofthe PUC(JsEmryo^ehe^ing in Case Na 03'093-EL-ATA, ei al 

DearJ 

:n addition to the Notice issued by Letter dated 
notify C 

Please send all confirmations and correspondence Regarding this matter to my attention at the 
address and number listed above, or via e-mail at 

On behalf ofl 

Sincerely, 

[I ihanJc you for your prompt attention to this correspondence. 
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State cf Ohio 

County of _ M ^ M n T ^ V 
1 , 

SS : 

do hereby certify that 

I have read the fox-egoing transcript o f my 

deposition given on February 21, 2 0 0 1 ; that 

together with the correction page attached 

hereto noting changes in form or substance, if 

any, it is true and correct. 

I do hereby certify that the foregoing 

transcript of" the deposition of 

submitted to the witness for reading and 

signing; that after he had stated to the 

undersigned Notary Public that he had read and 

examined his deposition, he signed the same in 

my presence on the day of , 

2007. 

Notary Publxc 

My commission expires 
,20 

ARMSTRCMG & OKEY, I N C . , Cclumbus , Ohio (61"^} 22'1-948 
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of the operating compan 

Company. 

A. 

could not 

work for 

Q» 

Sure- As a 

only do work 

Dther parts of 

All right. 

mark as Exhibit 2. 

Q. 

15 

y Cincinnati Gas & Electric 

Cinergy Services employee I 

for CG&E, but I could also do 

the company. 

I have an exhibit I*d like to 

(EXHIBIT MARKED FOR IDENTIFICATION,) 

If you would, turn to Exhibit 2 which is 

an agreement between Cinergy Retail Sales, LLC and a 

number of 

the first 

industrial customers that are mentioned in 

paragraph. This is, for record purposes, 

Bates stamped 327 throu* 

document before? 

the first 

I may note 

paragraph f l 

give you a time period. 

this part 

with it? 

record. 

MR- DORTCH: 

of the record 

MR. SMALL: 

(Discussion 

MR. SMALL; 

gh 333. Have you seen this 

It states — also states in 

HIHHHHiHHHIl so to 

Jeff, are we going to place 

under seal, or where do we go 

Yeah, let's go off the 

held off the record.) 

Let's go back on the record. 
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MR, DORTCH: Pursuant to agreement of the 

parties the —- at least most likely the remaining 

portion of this deposition transcript will be placed 

under seal with each party reserving rights regarding 

that designation to a later date. 

MR. SMALLr And we can mark a future 

portion of this unsealed, but I also would agree that 

probably the rest of this transcript will be marked 

as protected-

(CONFIDENTIAL PORTION EXCERPTED,) 
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Q. Back to the question. Have you seen this 

document? 

A. I don't believe I have. 

Q. Were you aware that -- even having not 

seen the document, were you aware that an affiliate 

of Cincinnati Gas & Electric had reached an agreement 

the fl|^^^^^^^^H||||H|K that are 

the first paragraph of this document in this time 

frame? 

A. Yes, 

Q. And how did you become aware of that 

agreement? 

A. There may have been -- there may have 

been e-mails. There may have been hallway 

conversations. But I was aware that -- and I 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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1 referred to them as option agreements, that one of 

2 our affiliates had reached agreement with a number of 

•••^^•^^••^^HH^H on 

4 Q. I have to say that weWe been through a 

5 number of depositions and this is not what we've been 

6 describing as an option agreement. Can you tell me 

7 why you would call this an option agreement? 

8 MR. DORTCH; Objection. Jeff, he's 

9 already testified he's never seen the agreement 

10 before. 

11 MR. SMALL; He's stated that he's 

12 familiar that there was an agreement. 

13 Q, And the question is why did you refer to 

14 it as an option agreement? 

15 A. Probably because that was the way it was 

16 described to me, 

17 Q. Okay. And we're talking about agreements 

18 in the||S0^M^ time frame? 

19 A. No, notMIBHI^^^. Is this 

feBHHH 

21 Q. This is m^flHJI^that'5 what it states 

22 in the first paragraph of Exhibit 2. 

23 A. Okay, Okay. 

24 MR. DORTCH: Mr. F i c k e r I ' m g o i n g t o 
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ask - - if we're going to pursue questions based 

this document, I'm going to ask you to take the 

to read the document. 

THE WITNESS; Sure. 

MR. SMALL: Let's go off the record 

second. 

18 

on 

time 

for a 

(Discussion held off the record.) 

MR. SMALL: Let's go back on the record. 

Q. You've had a chance to look at the 

document. Is this the agreement that you referred to 

earlier as setting up an option agreement? 

A. No. There were agreements earlier, I 

thought this was a later agreement, but there were 

agreements earlier which I was familiar with, in 

2004. 

Q. Earlier than the Exhibit 2 with these 

particular customers-

A. Let me just be clear. I was familiar 

with agreements in this time frame with these \ 

companies, and I believe'this to be the agreement 

that I'm familiar with. 

* Q. Okay. Do you '•i'ecognize the companies 

mentioned in the first paragraph of this Exhibit 2 as 

the members of thM^^^^^^^^^^^^^B which was a 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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19 

party to the 03-93 case — strike that for a second. 

Mr. Ficke, you're familiar with the 03-93 

case that is on remand from the Supreme Court; is 

that correct? 

A. Is that the rate stabilization plan case? 

Q. That's the commonly used phrase for it, 

yes . 

A. Yes. 

Q. Are you familiar from that case with the 

intervention of the, 

A. Yes. 

Q. And do you recognize the entities stated 

in the first paragraph of Exhibit 2 as members of the 

A. Yes. 

Q. You can set that aside. I'm going to 

mark Exhibit 3. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. If you'd turn to Exhibit 3, this listing 

shows -- there's a certain pattern to this. This 

shows a number of — a list of a number of documents 

and I'd direct your attention to the column that says 

"Date." Party 1 there is Cinergy Retail Sales. 

Similar to the party that we saw on Exhibit 2, Party 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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2 is some ether entity such aSi 

was also listed on Exhibit 3 -- I'm sorry, 

it's a little bit further down, was listed as one of 

the ^^R members, and it has sort of a pattern of an 

agreement around 

and ihen it goes on to a different second party. 

Now I'm going to ask you to look at the 

May agreements so, for instance, the very first line 

is I ^ ^ ^ ^ ^ H ^ ^ H p between 

and then skipping down a few lines it says 

agreement, CRS and^^^^^|0. Do you see the 

pattern that I'm --

A. Uh-huh. 

Q. You stated that you hadn't seen but were 

familiar with an agreement such as or that you were 

familiar with -- you knew about the agreement on 

Exhibit 2. Were you also aware cf these other 

agreements with the stated parties in the^HI|^ime 

frame that are shown on Exhibit 3? 

A. Yes. 

Q. With all of them, that would bel 

Depends what you mean by "familiar with." 

ARMSTRONG 5= OKEY, INC., Columbus, Ohio (614) 224-9481 
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None of those names surprise m^. I don't beA'ieve 

I've read every agreement with every company, but 

none of the names on there surprise me. 

Q. You were aware that agreements with these 

companies had taken place. 

A. Sure-

Q. In this time frame. 

A. Sure. 

Q. Okay. You can set that|aside. We'll 

mark Exhibit 4 . 
i 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. Now, Exhibit 4 is an e-mail, actually two 

e-mails, and it shows on a ̂ ^ ^ H H H H B R r ^t the 

very top, an e-mail from 

Do you see that? 

A. Uh-huh. 

Q. And it shows you as being copied on that 

e-mail. 

A. Uh-huh. 

Q. And this, you're certainly welcome to 

read it over, but this deals with the^^^v or̂  

and it says, subject line: 

Do you 

see that? 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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A. Yes. 

Q. Were you informed about a process of 

reaching agreement with the 

in this time frame? 

A. Can you say that again? Informed about 

what? 

MR. SMALL: Let's have it reread. 

(Question read.) 

A. What confused me, about a process of 

reaching agreeraent. 

Q. All right. 

A. No, I didn't -- I was not informed of 

what process was going to be used to reach agreement 

if that's what you're asking. 

• Q. Were you aware that there were settlement 

talks that were being conducted with the 

A. Actually, there were settlement talks 

being conducted with a lot of parties including Ohio 

Consumers' Counsel, 

and these were public meetings that we called in 

Columbus. We brought all the parties together and 

inquired as to whether any parties were interested in 

settlement, and as a result, you know, that process 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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proceeded and we ultim.ately did enter into a 

settlement agreement with a lot of the parties. 

But it was done| in the Commission offices 

with all parties' awareness and, for the most part, 

all parties' attendance. 

Q. Do you know what the reference is in both 

of these e-mails to the new item 5? 

A. No. 

Q. Down in the second e-mail, the one 

from -- by the way, do you know who 

is? 

A. I know the name, 

Q. Is he with the 

A. I don't know that he's with the, 

|, but I do recognize the name 

Q. Where do you recognize the name from? 

A. I probably heard it before. 

Q. Do you know 

A. I recognize the name. Don't think I've 

met either one of thfe two, although I may have been 

in large meetings with them. 

Q. Do you recognize him as associated with 

the 

I wouldn't -- I couldn't without this 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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I couldn' 

mentioned 

I couldn' 

it doesn' 

I would h 

Q. 

24 

t have told you that. If you would have 

the name and asked me who they worked for. 

t have told you, but seeing this in context 

t surprise me that they're with the flBr but 

ave had to have something to jog my memory. 

In your previous response, and I go back 

to the second portion of this, it's actually a second 

e-mail, the ^ ^ H U H V ' ^^ states "Note that 

number 5 

one of ou 

breaker." 

A. 

Q. 

that appe 

CG&E. Is 

was added this afternoon at the behest of 

r members, but it will not be a deal 

Do you see that? 

Yes. 

Do you believe this was part of the --

ars to be a statement between the ̂ ^ H and 

this part of the public process of 

negotiating? 

A. 

here. I 

Q. 

that you 

I have no idea what they're talking about 

can't characterize it. 

It is part of the settlement discussions 

mentioned, though. Wouldn't you agree? 

Even without knowing what No. 5 was. 

coming up 

I don't recall this whole No. 5 issue 

I don't recall what it was. I don't 

recall how it was resolved. I just don't remember 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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the substance of it. It doesn't look to be very 

important. 

Q. All right. I'm going to mark Exhibit 5. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. Exhibit 5 is 

it's an agreement between Cinergy Retail Sales, 

oftentimes abbreviated CRS, and, as it states, ( / / / / § 

dated around f / K j ^ K / t ^ ^ / j ^ ^ K f Have you 

seen this document before? 

A. I'm sure that I've seen it. 

Q. Now turning to what's marked as Bates 

stamp 349. Throughout this deposition I will tend to 

use these numbers rather than the numbers on the 

documents, 349 is at the bottom right. 

A. That's fine. 

Q. 

Do you see that? 

A. Yes. 

Q. Were you aware of this agreement of the 

A. Yes 

ARMSTRONG & OKEY, I N C . , C o l u m b u s , O h i o ( 6 1 4 ) 2 2 4 - 9 4 8 1 
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Q. When did you become aware of that? 

A. Would have been in the time frame of this 

agreement, so it would be in 

Q. And how did that come to your attention? 

A. By reading the document I suppose. 

Q. And how did you come by the document? 

A. I don't recall the delivery method. 

Q. Were agreements of this type that dealt 

with support of the stipulation in 03-93 routinely 

brought to your attention? Would you have seen those 

types of documents in this time frame? 

A. In this time frame, sure. 

Q. So there were other agreements that you 

sawf not j ust this 

agreement. 

A. Much like those that you showed me in 

your Exhibit-No. 3, 

Q. Did you see what ' s marked as Exhibit 5 or 

drafts of it before this agreement was executed? 

A. I may have. 
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Q. And were those negotiations that resulted 

in the agreements such as that shown on Exhibit 5, 

were those part of a public process that involved all 

the parties to the 03-93 case? >. 

A. No. 

Q. I'm going to mark Exhibit 6. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. Let's set Exhibit 6 aside for a second. 

If you could pick up Exhibit 2. Do you have that? 

A. Uh-huh. 

Q. Okay. You may want to find a more 

comfortable position, I'mgoing to ask a few 

questions about Exhibit 2 again. 

I'd like to direct your attention to what 

is numbered as Bates stamped 330, section 5 which 

states that 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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A. 

Q. 

28 

When were you informed of a provision 

^HHHIHHIIilHHHHHHII^I^^^II^HBiH^r 

I don't recall. 

You were a witness in the Cincinnati 

Gas ŝ  Electric distribution rate case; is that 

correct? 

A. 

Q. 

I see. 

A. 

being on 

Q. 

A. 

submitted 

Q. 

prefiled 

A. 

Q. 

A. 

times I d 

testify. 

Q. 

That case was settled. 

Not really the question- I asked -- oh, 

I'm thinking out loud. I don't recall 

the stand. 

I see. 

I have to go back and think whether I 

testimony. I believe -- I think I did. 

I understand. So you filed -- you had 

testimony but did not take the stand. 

I believe that's right. 

Okay. 

Sometimes I do testify in cases, other 

on't. I believe in that one my plan was to 

And were you aware that there were 

commitments made in agreemients such as that shown in 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Exhibit 2 regarding the manner 

A. I think I was generally aware of it, and 

something to that effect. Is this really 

any -- does it really cause us any problem? Is it 

something that we were going to do anyway? And I 

believe that that was the case. It wasn't something 

that was binding us in any way because it was what we 

were going to do in any event. 

Q. So do you believe that CG&E fulfilled 

the, for lack of a better word, dictates of that 

paragraph 5? 

A. I don't think that this could dictate 

what we did or didn't do. My belief is that this is 

how we were approaching the case in any event. 

Q. All right. Really my question is did the 

provisions of paragraph 5, did that actually come to 

pass? 

A. I don't know. 

Q. Who in the CG&E and affiliated companies 

negotiated these agreements? 

A. There were a number of lawyers involved. 

RMSTRONG & OKEY, INC., Coiumbus, Ohio (614) 224-9481 
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There were representatives from Cinergy Retail Sales 

that were involved, 

Q. And who would that be? 

^ A. 

Q. That would be a person who's listed a s 

the contact person in the Commission's docketing? 

A. That could be. 

Q. 

A. That's it 

Q. And that was with the negotiations, 

A. Either with the -- and it depends how you 

define "negotiations." I mean, there's a lot of 

preparation for negotiations which a lot of people 

are involved in. They aren't all involved in sitting 

across the table if that's how you're defining 

"negotiations." I was more defining people that were 

involved with the process. 
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second. 

Q. Okay. 

MR. SMALL: Let's go off the record for a 

[Discussion held off the record.) 

MR. SMALL: Back on the record. 

Q. Back to Exhibivt 2, ̂ age Bates stamped 330 

which you have in front of you. 

Do you 

see that? 

A. Uh-huh. Yest 

Q. What corporate entity 

That would be Cincinnati 

Gas & Electric Company; is that correct? 

A, I'm not sure. 

Q. Are you familiar with the minimum stay 

requirements? 

A. Generally. Generally. 

Q. Okay. 

ARMSTRONG & OKEY, I N C . . C o l u m b u s , O h i o ( 6 1 4 ) 2 2 4 - 9 4 8 1 
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A. Yes. 

Q. So it would be 

Ido you agree? 

A. I assume so. I don't know. And I don't 

recall this provision to be honest with you. 

Q. And just to wrap things up, when you say 

not familiar with this provision, not familiar with 

that provision in this agreement or in any other 

agreement? Or are you familiar with that kind of 

agreement in some other agreement? 

A. No, I'm not -- I don't recall being 

familiar with this portion of this docum.ent and what 

the ramifications were of it. I just don't recall 

it . 

Q. You don't recall any -- just to make 

sure, ^ 

Q. At any time. 

A. I don't recall that, no. 

Q. Now if you could move down to paragraph 

10 which goes between page Bates stamped 330 and 331, 

and it refers to an order being issued in 03-93, and 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Do you see 

remember that this is an 

time frame. 

the 03-93 case? 

A. We submitted it for rehearing, so I would 

say it was found to be not acceptable. 

Q. Were there communications between --j 

A. Our filing for rehearing was public. 

Q. So are you saying that the communications 

within your own organization would depend on people 

being aware of filings at the PUCO? 

A. I don't recall specifically informing 

Cinergy Retail Sales. I do believe that they knew it 

since the filing was a public filing. 

Q. And I believe you also said that the same 

legal people who represented Cincinnati Gas 5 

Electric also represented CRS; is that correct? You 

mientioned H H ^ ^ H H V just a few moments ago. 

A. Sure, they work for a number of different 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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affiliates.. 

Q. So if the same people were informed --

were involved, CRS would just know that fact; is that 

correct ? 

MR. DORTCH: Objection. Go ahead and 

â nswer if you can. 

A. I don't know. I mean, I believe what 

you're saying, but just because one person knows it 

I'm not sure that I can say with certainty that 

somebody else does. 

Q. Now, that paragraph refers to, and I'm 

over here on Bates stamp 331 

Do you see that? 

A. Right. 

Q. Are you aware of a process of -- and I 

get the word fll^^^^^^in this instance, it says a -• 

^ ^ ^ ^ ^ re the last three 

words of that paragraph. 

A. No. 

Q. Is your response meant to state that you 

were unaware of any negotiations with the members of 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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the ̂ ^^^^^^^I^^^^^^Baf ter 

A. No. 

Q. Okay, All right. I f l understand that 

response, you are aware that there were additional 

negotiations with the members of the 

A. Yeah. Back to your Exhibit 3, those 

agreements are after this time frame, and I was aware 

of those agreements. 

Q. Okay. And are you saying that those 

were -- the agreements that were after the May time 

frame and that are shown on Exhibit 3 did not result 

from the provision on paragraph 10? 

A. I don't believe that they did. 

Q. You stated that you were not aware of --

MR. SMALL: Let's go off the record, 

(Discussion held off the record.) 

MR. SMALL: Let's go back on the record. 

Q. A little while ago you mentioned who were 

several individuals that were involved in negotiating 

agreements between CRS and other parties in the May 

time frame. Was there a CG&E representative involved 

in that process considering all the provisions in 

this, for instance. Exhibit 5 that relate to 

ARMSTRONG S OKEY, INC., Columbus, Ohio (614) 224-9481 
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Cincinnati Gas & Electric Company? 

A. 

Q. 

were invc 

I was involved in it. 

Okay. Anybody else besides you 

Ived in the negotiations of these 

agreements; is that correct? 

A. I was involved in preparations 

information, reviewing information, those s 

things in 

Corp- I 

i in the ne 

I employee. 

i the coal 

employees 

36 

? You 

of 

orts of 

my role as a vice president of Cinergy 

guess if you're asking for someone involved 

gotiations who is exclusively a CG&E 

you know like maybe some of the workers on 

pile at some of the stations, they 

, they only work for a CG&E plant. 

think there was anybody involved in the neg 

that was 

Q. 

like that. 

So the only people who would be 

•re CG&E 

I don't 

otiations 

in some 

way connected with CG&E would be you as President and 

also lega 1 counsel that represented more th 

corporation. 

A. 

Services 

affiliate 

Yeah, and there were a number o 

folks that did work for a number o 

s. And Legal is a good example of 

being Cinergy Services and doing work for a 

different affiliates. 

an one 

f Cinergy 

f the 

that. 

number of 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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A. I don't know what their classification 

is, but I would not be surprised if they were Cinergy 

Services employees. 

Q. Were you referring to anybody besides 

that group of Cinergy Services, Inc. employees that 

would have been involved in the process of 

negotiating those agreements? 

A. I'm sorry, was I referring to? 

MR. SMALL: Let's have it reread. 

(Record read.) 

A. No, although I just -- I don't mean for 

that to be an exhaustive list. I didn't want you to 

think that I had exhausted the list of people that 

would have been involved from time to time. 

Q. Those are the people you could think of. 

A. Off the top of my head, yeah. 

Q. Okay. I want to mark 6. 

MR. DORTCH: You marked Exhibit 6. 

Q, Okay, then I'll return to Exhibit 6. 

A. Done with Exhibit 2? 

0. Yes. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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New, Exhibit 6 I may have mentioned is 

Bates stamped 320 to 326 and, again, involves Cinergy 

3 Retail Sales and a group of corporations that I think 

4 we just recently saw, the same corporations as shown 

5 on the top of MB||^|H|B This agreement is in the 

^•••••••flBHMHBl^^BHM^^ Have you seen 

document before? 

8 A. I believe that I've probably seen it, 

9 yes . 

10 Q. And when did you first see this document? 

11 A. Around the time frame that is referenced 

12 in the first paragraph; 

13 Q. Okay. Would you turn to Exhibit 3 again, 

14 that was the list of agreements? And you'll note the 

15 pattern that I mentioned earlier, there are 

16 agreements in the J H | ^ ^ ^ m i H | | and then below them 

17 oftentimes there is something listed in the 

13 fllBitaBft' ^'^ ^^^ ^^^ ^^^ ̂ H^^^^Bagreements, for 

19 instance the second line --

2 0 A. Yes. 

21 Q. -- and the fifth line? Did you see other 

22 agreemients in the Hl^lHHill^^BHBMb similar to that 

23 which is shown on Exhibit 6? 

2 4 A. Yes. 
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Q. And are the ones that are shown on 

Exhibit 3 for the ̂ j^^^^^K time frame, have you seen 

those documents? 

A. I can't say that I've seen every one of 

them. 

Q. Are you generally familiar with those 

documents ? 

A. Generally familiar, yeah. 

Q. And you're generally familiar in the same 

way that you're generally familiar with Exhibit 6? 

A. Yes. 

Q. I mentioned, that Exhibit 2 and Exhibit 6 

have the same parties. 

23 

24 

MR. DORTCH: Objection. There's about 

three questions there, Jeff. 

MR. SMALL: Let's have it read back. 

MR. DORTCH: Okay. 

CQueSition read. ) 

Q. I think that's one question. Forget 

about the superseded part, but the real question is 

RMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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I didn't connect it to that specific term 

that you were referring to. I guess I was involved 

at a higher level. I didn't connect it to that term. 

Q. So at a high level the, as you mentioned. 

IS 

that --

A. Yes. 

Q. Okay. Who was involved in negotiating 

those agreements in the 

A. I would say it was primarily -- these 

organizations were represented by counsel. We had a 

number of attorneys that were involved in dealing 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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with those. And as I mentioned before, there were a 

lot of folks internally that had their eyes on the 

pros, cons, and other impacts associated with 

entering into these agreements. 

Q. Would they generally be the same 

individuals that you identified earlie 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

extent that 

Sure. 

Are you familiar with a 

Yeah. 

Was he involved in this process? 

• • I helped - -

T h a t ' s ^ ^ ^ ^ ^ ^ ^ ^ ^ 

"2 To the 

was involved, was on 

his staff and was involved, sure. 

Q. And you mentioned that you were, at least 

in background terms, were involved in the ^ / H f f 

agreements; was that also your involvement in the 

agreements? I. think you --

A. I would say it was similar, yeah. 

Q. Okay. I'm going to mark Exhibit 7. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

MR. SMALL: Let's go off the record for a 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



42 

second 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(Discussion held off the record.) 

MR. SMALL: Let's go back on the record. 

Mr. Ficke,; 

seen this document before? 

A. I'm sure that I have. 

Q. And did you see it in generally the time 

frame that's indicated in the first paragraph? 

A. Yes. 

Q. I'll point out that this document has two 

different dates on it, it s a y s H ^ H ^ ^ B ^ I H B ^^ 

the last page anc^A||^fl|H^HB^^ ^^^ front page, 

but they're close in time. When you answered that 

you saw it in this general time frame, you saw it 

generally in the 

A. Yes. 

Q. Now, I direct your attention to page 

number Bates stamped 355, paragraph 9 on that page. 

It goes over to 356. That paragraph refers to the 

Do you see that? 
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A. Yes. 

Q. And are you familiar with the 

application? And on the next page it refers to 

application for rehearing in case No. 03-93? do you 

see that? 

A. Yes, it's the application for rehearing I 

referred to before. 

Q. That would be in the November, roughly 

the J H H B t f H i i ^ ^ time frame? 

A. That's right. 

Q. Were there discussions with tĥ  

iregarding the application for rehearing 

submitted by the Cincinnati Gas & Electric Company? 

A. I'm not — I'm not aware of any. That 

doesn't mean it didn't happen. 

Q. 

A. Sure. -̂  

Q. And how were those parties approached? 

Let me go back a step. 

You do recognize the 

|was a party to the 03-93 case 

A. Sure. 
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Q. 

A. 

have been 

44 

^BBBHHHjHBHHMii^b 

I don't recall specifically. It could 

, you know^ by meeting, could have been by 

e-mail, could have been by letter. I don't know how. 

Q. 

described 

parties a 

this appl 

A. 

series of 

original 

Q. 

A. 

Q. 

A. 

Were there any meetings such as you 

earlier of large meetings with a number of 

t the Public Utilities Commission concerning 

ication for rehearing? 

That's a good question. I recall the 

meetings in the May time frame with our 

settlement discussions with --

Stipulation. 

-- the parties. 

Stipulation. 

I just don't recall whether that carried 

on into the application for rehearing document or 

whether t hat was all done in hearings and, you know, 

formal proceedings. I just don't remember. 

Q. 

tmmmm 
approxima 

referring 

Were you involved in discussions with the 

teiy this time frame, and the time frame I'm 

to is approximately the time of the 
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application for rehearing in the 0 3-93 case? 

A. Sure. Generally involved, yeah. 

Q. Who did you have discussions with? 

A. Could have -- I mean, I don't recall 

specifically because things were moving very quickly 

at that point in time, how many of the discussions 

that 1 participated in or not, but could have been 

any of the parties. 

Q. And would those have involved individual 

meetings wit.h the parties, not just group meetings? 

A. Sure. 

Q. All right. Let's mark Exhibit 3. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. Mr. Ficke, I've marked Exhibit 8 which is 

a e-mail dated and it promises 

an attachment which I believe is attached as the 

remainder of Exhibit 3, and it's ^ ^ ^ ^ ^ H j H H H B t o d B 

•••|^B^BB^^^H|HIHn|HHH| and you as a 

person who is CC'd on it. Do you recall seeing this 

e-mail? 

A. I don't recall seeing it, but I'm sure I 

saw it. 

Q. And did you look over the agreement at 

that time? 
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A. I would doubt it. 

Q. Were you familiar with an exchange of 

drafts between -- generally between individuals in 

the Cinergy-affiliated companies and t h e ^ H B V 

during this period? 

A. I was generally aware that it was going 

on, y e s-

Q. Here we have on the CC list -- we 

mentioned 

You're CC'd on it 

appears on this; can you tell me what his role was in 

this process? 

A. 

Q. And in that capacity he was assigned a 

task as a witness in the 03-93 case; is that correct? 

A. I'm sure that he was. 

Q. Do you know what his role was in 

negotiations of agreements with parties at this 

particular point in time? 

A. I should have mentioned him in that group 

of names that I mentioned before, so either preparing 

information, attending meetings, problem solving, any 
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of those functions it would have b een typical for 

to participate in. 

Q. What is the Rates department that you 

said that he was part of? What is their 

responsibility? 

A. Generally for Cinergy operating companies 

including 

participating in the prosecution of rate increases, 

fuel and purchased power increases, as well as 

keeping tariffs up to date, responding to customer 

questions, assisting the Cinergy Corp. financial area 

with budgets and forecasting, financial projections. 

Q. The -- I'm sorry, I didn't mean to cut 

you off. 

A. That's fine. 

Q. The tariffs that you just mentioned 

include the CG&E tariffs? 

5_ A. CG&E as well as other regulated companies 

like the ones that I mentioned. 

Q. Do you know ^ J ^ ^ ^ ^ m H I i B ^ ^ today? 

Is he with the ccm^pany? 

A. He's actually in the building I believe. 

Q. All right. Do you know what his position 
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A. I don't know. It is likely that he is a 

consultant. I'm relatively certain that he is a 

consultant as opposed to din employee. 

Q. That's really what I was getting at. I 

understood that he left the direct employment of the 

Duke-affiliated companies. You believe that to be 

the case? 

A. And I believe he left at the end of the 

year 

Q. I'm going to mark Exhibit 9. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

MR. SMALL: Let's go off the record for a 

second 

(Discussion held off the record.) 

MR. SMALL: Let's go back on the record. 

Q. Mr. Ficke, you have Exhibit 9 before you? 

A. Yes. 

Q. Do you recall seeing this — this is, 

again, an e-mail dated Hili||^H|IHI^Br' ^^ ^^^ 

you copied on it. Do you recall seeing this e-mail? 

A. I don't recall seeingit, but I'm sure 

that I did. 

Q. And you were generally copied on -~ and 
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let's look at the document a little bit. This has 

bubbles on it, bubble comments on revisions for the 

agreement between Cinergy Retail Sales and the 

hospitals. Do you recall seeing versions of changes 

in the documents such as this? 

A. I don't recall seeing it, but I'm sure 

that I did. 

Q. All right, let's move to -- you can put 

that aside. I'm going to mark Exhibit 10. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. This e-mail and attached agreement is 

dated flHHHBHH^' ^^^ also has you and by 

now a familiar group of people copied on it. Do you 

recall seeing this communication and version of the 

agreement? 

A. I don't recall seeing it, but I'm sure 

that I did. 

Q. You generally saw the transactions such 

as this going back and forth? 

A. I generally saw e-mails that appeared in 

my e-mail in box. 

Q. Okay. You can set that aside. 

MR. SMALL: Mark this Exhibit 11. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 
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Q. And, again, another e-m̂ ail close in time. 

If I asked you the questions 

regarding Exhibit 11 that I asked about Exhibit 10, 

would your answers be the same? 

A. Yes. 

Q. Were you generally informed, such as 

we've seen on Exhibits 9, 10, and 11 where you were 

copied on versions, were you also copied on other 

exchanges of documents involving the other agreements 

that we saw in Exhibit 3 in this time frame, the 

reements? 

A. Sure. As Cinergy Retail Sales was 

evaluating the terms of those agreements, I would 

periodically be copied on those e-mails. 

Q. All right. I'm going to go back to 

Exhibit 6, that's an agreement between Cinergy Retail 

Sales and a number of corporations that we've 

identified as being members of the 

and this is the l|^H|^^^HHHMtime frame. 

If you could turn to what has 

24 

Do you see that? 

A. Yes. 
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Do you see that? 

A. Yes. 

Q. Were you familiar with this term and its 

negotiation as part of this agreeraent in the 

time frarae? 

A. I was familiar with this term. I've seen 

it before. 

Q. Okay. When did you become familiar with 

that term? 

A. Probably through discussions or e-mails 

or circulation of documents, I don't recall which. 

Q. 

A. When this issue came up, and once again 

I 'm not sure exactly how it came up, but I do recall 

being involved in conversations about 

24 , and independent of this agreeraent 
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A. I don't recall who. 

Q. Would 

A. Could be. 

Q. -- normally be involved in --

A. Normally would have been involved, sure. 

And maybe somebody on his staff, I just don't recall 

Q. All right. If you would refer to the 

page — ' — — 

paragraph has to do with^ 

Are 
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A. No-

Q. Do you recall any discussion about the 

n this agreement at the time 

when it was entered into? 

A. 

Q. Are you familiar with a proceeding before 

the Public Utilities Commission 

A. I'm aware of that. 

Q. Did you have a role in that proceeding? 

A. No. I never -- it never became of 

importance to me to the extent that I would even h a v e 

to become familiar with the issues surrounding 

I generally knew it was an issue and 

somebody was concerned about it. But it never became 

so important that I spent any time reading anything 

about it or asking anybody any questions about it. 
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All riaht. 
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T 1 
-t i 

12 
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1 

19 

20 

ând that refers to an order in case 

03-93 

Q. 

to 

MR. SMALL: Let's go off the record. 

(Discussion held off the record.) 

MR. SMALL: Let's go back on the record. 

Before we took a short break I referred 

it 

refers to an order in 03-93 which is acceptable to 

CG&E. Do you see that? 

A. Right. Yes. 

Q. Now, this is in the November time frame. 

The order that would have been issued would have been 

an entry on rehearing; is that your understanding of 

the situation? 

A. Yes. 

Q. 
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A. No, it wasn't acceptable because they — 

2 i "they" the Commission -- in their order changed some 

3 of the terms. 

4 Q. If the order in 03-93 was not acceptable 

5 to CG&E, why didn't CG&E submit a s e c o n d application 

6 for rehearing? 

7 A. Otherthanwe viewed the pros and the 

8 cons and the timing that it would take to do it and 

9 thfe likely results. I mean it's all the hirmal 

10 things that you would consider when you decide 

11 whether cr not to file something. I'm not sure I 

12 remember -- I mean, I'm not sure I remember exactly 

13 what was en the board in terms of the pros and the 

14 c o n s , but it's a normal process that any company 

15 would go through to decide whether or not they'd take 

16 a particular action. 

17 Q. Okay. So the company decided to go 

18 forward with the order in this time frame, the 

^ ^ ^ • • • • | ^ ^ ^ i M M | H H ^ H V rather than submit an 

20 application for rehearing? 

21 A. Specifically I believe we filed tariffs 

22 and put rates into effect. New rates into effect. I 

23 mean this is ^^^^^l^and the new rates went into 

24 effect for 
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Q. This paragraph, similar to the one we saw 

earlier in ^ ^ ^ ^ ^ ^ ^ ^ 

do you see that as the last three 

words of paragraph 12? 

A. Right. 

Q. Were you aware that 

M||^MHMBM||HBM|M^ngaged in by the parties to this 

agreement following the Commission's order in 03-93? 

A. No. Personally, my belief was that 

these -- this agreement was voided as a result of the 

Commission's order. That was what I felt happened. 

Q. Okay. I don't think you've really 

connected with my question 

MR. SMALL: Let's go off the record. 

(Discussion held off the record.) 
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(Luncheon recess taken.) 
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