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BRIEF OF

OHIO PARTNERS FOR AFFORDABLE ENERGY

Ohio Partners for Affordable Energy ("OPAE™), an intervenor in the above-
captioned case, hereby submits this brief to the Public Utilities Commission of Ohio
("Commission”) concerning the application filed by Duke Energy Ohio, Inc. (‘Duke”) to
adjust and set the annually adjusted component ("AAC") of its market-based standard
service offer. Duke filed this application on September 4, 2007 to establish the 2008
AAC. At the hearing, Duke's Attachment WDW-2, Schedule 1, was introduced into
evidence. The total revenue requirement for the AAC is $111,381,755, which figure
includes a return on $353,702,043 of environmental plant construction work in
progress ("CWIP"). The Commission found in /n the Matter of the Application of Duke
Energy Ohio, Inc., fo Adjust and Set the Annually Adjusted Component of its Market-
Based Standard Service Offer, Case No. 06-1085-EL-UNC, Opinion and Order
{(November 20, 2007), that its previous approval of the AAC was based on Duke's
calculations, which showed CWIP as a factor in the AAC, with no reference to
percentage compietion. The Commission also found that, in the present market
environment, ratemaking standards, such as the limitation on earning a return on

CWIP, are not dispositive of the outcome in this proceeding. Therefore, the
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Commission found that the stage of completion of CWIP should not, under these
specific circumstances, be a bar to Duke’s earning a return on CWIP. Id. at 24. This
Commission finding was contrary to the recommendation of the management/
performance auditor that a return on CWIP be excluded from the AAC. In the Matter
of the Application of Duke Energy Ohio, Inc., to Adjust and Sef the Annually Adjusted
Componenti of its Markei-Based Standard Service Offer, Case No. 06-1085-EL-UNC,
Commission-Ordered Ex. 1 at [-9,

The inclusion of a return on CWIP results in unreasonable AAC charges. First, a
return on CWIP would not traditionally have been allowed in ratemaking proceedings. A
revenue requirement determined through a traditional regulatory cost calculation would
require that any CWIP be at least 75% complete before the Commission would consider
allowing a return on it. Duke has not demonstrated that the CWIP portion cf the
environmental compliance net plant is or will be at least 75% complete {or any other
percentage) during the time that the AAC is being collected.

Second, under a traditional regulatory paradigm, Duke might propose allowing a
return on CWIP that customers would pay up front during plant construction. After
construction is complete, the customers have a claim that the return on CWIP will
provide lower capital costs at a future date when the plant is in service. The current
regulatory paradigm does not provide any assurance of lower capital costs for
customers at a future date.

The Commission may believe that the traditional regulatory treatment does not
apply in the present “market” environment. In fact, the ACC itself would have no place

in the market. Duke attempts to determine a market price for standard service



generation simply by seeking cost-based recovery similar to the traditional methodology
for the treatment of CWIP, but without any limitation regarding the percentage of
completion for additions to environmental plant and without any assurance of lower
capital costs in the future. Duke is seeking the best of both worlds: cost recovery using
traditional revenue requirement methodology (such as CWIP) instead of a market
approach, but disregard for traditional ratemaking rules governing cost recovery such as
those that governed CWIP. In a market envircnment, CWIP would not be earned at all.
A return on the plant would not oceur until the plant is fully operational. Thus, in a
market environment, CWIP is inappropriate. In a cost-based recovery methodology,
such as the one actually in effect here, limitations on a return on CWIP are sound
regulatory principles and practices.

Under the circumstances of an application requesting recovery of a typically
regulated concept such as CWIP, it is obvious that traditional regulatory practices can
and should be used to ensure reasonable standard service offer rates, which must be
filed pursuant to R.C. §4909.18 and conform to a just and reasonable standard. CWIP
should be removed from the "Return on Environmental Plant” calculation in Duke's filing
for purposes of setting a reasonable AAC charge in conformance with the just and
reasonable standards of R.C, §4909.18.

There is no "market environment” for electric generation to serve Ohio’s
residential and small commercial customers. Retail competition is non-existent for
these customers in Duke’s service area. Therefore, any determination of a rider
amount or overall generation price must necessarily involve a proxy for a market price,

which is a cost-based standard service offer. There is no reason why traditional



regulatory standards for CWIP should not apply; in fact, standards must be applied in

order for the AAC to meet the just and reasonable standard required by R.C. §4809.18

for standard service offers.

Respectfully submitted,
”ﬁ Coopr ﬂ/m.zqq/

Colleen L. Mooney

David C. Rinebolt

Ohio Partners for Affordable Energy

231 West Lima Street

P.O. Box 1793

Findlay, OH 45839-1793

419-425-8860 — Phone

419-425-8862 — FAX

e-mail: DRineboli@aol.com
cmocneyZ2@columbus.rr.com

CERTIFICATE OF SERVICE

[ hereby certify that a copy of this Brief was served electronically upon the parties

of record identified below on this 21st day of December 2007.

Colleen L. Mooney
Counsel for Ohio Partners for Affordable Energy

PARTIES

Paul Colbert

Cincinnati Gas & Electrlc Company
139 E. Fourth St. 25" Floor

Atrium I Building

Cincinnati, Ohio 45201-0960
paul.colbert@duke-energy.com
anita.schafer@duke-energy.com
rocco.d’ascenzo@duke-energy.com

Jeffrey Small

Office of the Consumers’' Counsel
10 W. Broad Street, 18" Floor
Columbus, Chic 43215
small@occ.state.oh.us

Daniel J. Neilsen

McNees, Wallace & Nurick
21 East State Street
Columbus, Ohic 43215
dneilsen@mwncmh.com

Michael Kurtz

Boehm, Kurtz & Lowry

36 E. Seventh St. Ste. 1510
Cincinnati, Ohio 45202
mkurtz@bkllawfirm.com



mailto:DRinebolt@aol.com
mailto:cmoonev2@columbus.rr.com
mailto:paul.colbert@duke-enerqv.com
mailto:ascenzo@duke-energv.com
mailto:small@occ.state.oh.us
mailto:mkurtz@bkllawflrm.com

Thomas McNamee

Attorney General's Office

Public Utiiities Commission Section
180 E. Broad Street, 9" Floor
Columbus, Chic 43215-3793

Thomas.McNamee@puc.state.oh.us

Howard Petricoff

Vorys, Sater, Seymour & Pease
52 East Gay Street

Columbus, Ohic 43216-1008
mhpetricofi@cssp.com

Mary W. Christensen

100 E. Campus View Blvd. Ste. 360
Columbus, Ohio 43235
Mchristensen@Columbuslaw.org

Barth Royer

Bell, Royer & Sanders
33 South Grant Avenue
Columbus, Ohio 43215
broyer@brscolaw.com

Craig Goodman

National Energy Marketers

3333 K Street NW, Suite 110
Washington, DC 20007
cgoodman@enegrgymarketers. com

David Boehm

Boehm, Kurtz & Lowry

36 E. Seventh St. Ste. 1510
Cincinnati, Ohio 45202
dboehm@bkilaw.com

Michae! Dortch

Kravitz, Brown & Dorich
145 E. Rich Street
Columbus, Chic 43215
mdorich@kravitzlle.com

Rick Sites

Ohio Hospital Association

155 E. Broad Street, 15" Floor
Columbus, Ohio 43215-3620
www.ohanet.org

Thomas J. O’'Brien
Bricker & Eckler

100 South Third Street
Columbus, Ohio 43215
tobrien@bricker.com

Shawn Leyden

PSEG Energy Resources
80 Park Plaza, 19" Fi.
Newark, NJ 07102
shawn.leyden@pseg.com

Arthur E. Korkosz

FirstEnergy Solutions

76 South Main Street

Akron, Ohio 44308
KorkoszA@FirstEnergyCorp.com

Noel M. Morgan

215 East Ninth Street, Ste. 200
Cincinnati, Ohio 45202
nmorgan@lascinti.org

Dane Stinson, Bailey Cavalieri

10 W. Broad Street, Suite 2100
Columbus, Ohio 43215
dane.stinson@baileycavalieri.com

Theodore Schneider

Murdock, Goldenberg, Schneider

700 Walnut Street, Ste. 400
Cincinnati, Ohio 45202
tschneider@masglaw.com

Deonald Marshalt

4465 Bridgetown Road, Ste. 1
Cincinnati, Ohio 45211
eagleenergy@fuse.net



mailto:Thomas.McNamee@puc.state.oh.us
mailto:dbQehm@bkllaw.com
mailto:Mchristensen@Columbuslaw.org
mailto:broyer@brscolaw.com
mailto:cgoodman@enerqvmarketers.com
mailto:KorkoszA@FirstEneravCorp.com
mailto:nmorqan@lascinti.Qrg
mailto:dane.stinson@bailevcavalieri.cQm
mailto:mdortch@kravitzllc.cQm
http://www.ohanet.orq
mailto:tobrien@bricker.cQm
mailto:shawn.levden@pseq.com
mailto:tschneider@mgsglaw.com
mailto:eagleenergv@fuse.net

