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L INTRODUCTION <o

Pursuant to Rule 4901-1-35 of the Ohio Administrative Code, the Ohio Marke
Group' submits this Memorandum Contra to the Applications for Rehearing of Duke
Energy Ohio (“Duke”) and Industrial Energy Users - Ohio {(“IEU-Ohio”). The OMG
submits that the Commission's Order on Remand is reasonable, lawful and supported by
the evidence and that the Commission should deny both Applications for Rehearing.

IL. ARGUMENT
A. The Commission's Order on Remand does not violate Section 4928.14,
Revised Code by depriving customers of having a Provider of Last Resort

Service; rather the Order on Remand creates two levels of Provider of Last
Resort service each of which is priced in a manner consistent with the statute.

' The Ohio Marketers’ Group consists of competitive retail electric service providers (“CRES”) who are
both certificated by the Commission and active in Ohio. The Ohio Marketers’ Group consists of
Canstellation NewEnergy, Inc., Strategic Energy, LLC and Integrys Energy Services. Prior to the remand
of the Rate Stabilization plan by the Ohio Supreme Court, MidAmerican Energy Company was an active
méember of the Ohio Marketers’ Group and was certificated as a competitive retail electric service provider.
Since thatime MigdApgrisuLhep solddin Qhiq pRerinn dud s uppdud i CRBE catificate.
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At pages 9 through 15 of its Application for Rehearing, Duke argues that the
Commuission's Order on Remand deprives non-residential retail customers who are
purchasing competitive retail electric service under a contract with a term past 2008 and
who have pledged not to return to standard service under the prices offered under Duke's
MBSSO rate Provider of Last Resort (“POLR”) service, further that doing such violates
Section 4928.14, Revised Code. This argument is factually flawed as the Order on
Remand not only establishes a POLR for such customers, it also provides a choice of two
POLRs. Similarly, the argument is legally deficient in that it cites no authority which
would prohibit the Commission requiring two POLR service and pricing options.

Senate Bill 3* divided electric service into competitive retail electric service and
non competitive retail electric service. Competitive retail electric services included
generation’ and other service items subsequently identified as competitive by the
Commission. Duke as an electric distribution utility has a franchised monopoly to supply
the non competitive electric service in its service area which is priced to the retail
customers using cost of service principles’. Section 4928.14 (A), Revised Code also
requites that Duke, as an electric distribution utility, provide a default, bundled
competitive electric service for those customers who do not purchase competitive electric
services on their own. The bundled competitive and non competitive service offering is
called the standard service offer. Section 4928.14(A) specifies that the default generation
being supplied as part of the standard service be priced at market rates.

After its market development period, an electric
distribution utility in this state shall provide consumers, on

? Now codified as Chapter 4928 Revised Code

* Section 4928.03, Revised Code also see the definition of competitive retail electric service Section
4928.01 (A)4 which references division (B)

* See Section 4909.18, Revised Code



a comparable and non-discriminatory basis within its
certified territory, a market-based standard service offer of

all competitive retail electric services necessary to maintain
essential electric service to consumers, including a firm
supply of electric generation service. Such offer shall be
filed with the public utilities commission under section
4909.18 of the Revised Code. (Emphasis added)’

As noted in division (A) of Section 4928.14, Revised Code quoted above; when an
electric distribution utility is supplying the competitive retail electric service they receive
a market based price for such generation, and that such an offering has to be comparable
and non discriminatory. The Commission recognized the mechanics of pricing default
supplied competitive retail electric service and thus found in the Order on Reman(i that
“We are tasked, under Chapter 4928 of the Revised Code, with approving generation
charges that are market-based and consistent with the state policy as set forth in this
chapter”®. The Commission then reviewed the POLR service as per the Application for
non residential customers and correctly concluded that the proposed POLR had two
competitive services — generation and a future price limitation option. So the Order on
Remand split the POLR service and allowed customers to elect either a POLR service in
which the price limitations were in place as called for in the Application’, in which case
the retail customer paid the IMF, RSC and AAC charges; or the customer could agree
that it would contract with a CRES so that it would return to standard service through the
Rate Stabilization Period, but if the retail customer did return it would pay a market price

for generation as established by the regional transmission organization’s markets.

> Section 4928.14 (A), Revised Code

® Order on Remand October 24, 2007 p. 36

" Under the MBSSO pricing option if 2 customer returned from purchasing generation to the MBSSO they
would pay the price which in effect was being held constant at the pre Senate Bill 3 cost of generation plus
approved Increases for fuel, capacity, and environment compliance costs.




Duke’s argument that the Order on Remand “deprived” retail customers of POLR
service is a mischaracterization of the Order. All retail customers, if they cease
purchasing generation from a CRES, will have access to default generation provided by
Duke as called for by Section 4928.14(A) Revised Code. The difference is what the
returning retail customer who has not paid the IMF, ACC and RSC charges will have to
pay Duke for such power. A more accurate description of the Order on Remand is that it
creates a POLR options for non residential customers. Given the fact that Section
4928.14(A), Revised Code requires that the POLR be comparable and non discriminatory
the Commission was well within its authority to require a POLR service that does not
constitute a forced purchase of generation from specific units or supply contracts owned
by Duke. Further, Section 4928.02, Revised Code states that State Policy favors
establishing supply options for retail customers. Section 4928.14, Revised Code which
establishes that standard service offer be comparable and non discriminatory and have
generation priced at market, also provides for the utility to file the standard service offer
with the Commission. The intent of the General Assembly is clear, not only will standard
service offer have the criteria, but the Commission which has general supervisory
authority over electric distribution utilities® will enforce and maintain the statutory
standards. The Commission has done so in the Order on Remand and Duke has not met
its burden of showing otherwise.

B. The Commission properly found that the Infrastructure Mainienance

Fund ("IMF") charge shounld be avoidable by a non-residential customer

who agrees that it will remain off Duke’s service and that it will not avail
itself of Duke's POLR service.

8 Sections 4905.05 and .06 Revised Code



In its Application for Rehearing, Duke Energy Ohio takes issue \lwith the
Commission's Order on Remand which makes the IMF avoidable for non-residential
switched load that agrees to remain off Duke's MBSSO price through 2008 even though
such customers may return to Duke at the monthly average hourly locational marginal
price (LMP) price. The LMP price is established by an open market run by the Midwest
Independent System Operator (“MISO™). Further, Duke objects to the fact that by
enabling switched load to avoid paying the IMF, the Commission's Order on Remand
conflicts with the statutory policy because it requires Duke to subsidize the competitive
retail electric service market,

At page 35 of its Order on Remand, the Commission recognized that Duke
witness Steffen stated that the IMF was a non-cost based charge -- that is the way it
proposed to calculate an acceptable dollar figure to compensate Duke for the first call
dedication of generating assets and the opportunity costs of not simply selling its
generation into the market at potentially higher prices. (Duke Rem. Ex. 3, at 26.)
Section 4928.03, Revised Code clearly establishes that generation is a competitive retail
service. So if the IMF is to compensate Duke for generation assets it must be avoidable if
the retail customer is not taking the generation.

The Order on Remand also noted that Mr. Steffen, Duke’s chief witness on the
IMF charge testified that:

The IMF is not tied directly to a specific cost out-of-pocket
expense and is not a pass through of actual tracked costs. It
1s a component of the formula for calculating the total
market price [Duke] is offering and is willing to accept in
order to supply consumers and to support its POLR risks

and obligations." (Duke Rem. Ex. 3, at 25.) Order on
Remand, at 35-36.




Thus, by Duke’s own witness’ testimony the record 1s clear that the IMF 1s not a
discrete expense for providing wire service, or being able to provide market based
generation — the IMF is merely a price component of the market rate Duke has
determines would compensate it for providing generation. Given those facts, the
Commission properly found that the IMF c¢harge should be avoidable where a non-
residential customer agrees that if they return to standard service they will pay the market
price at that time without a price reservation. Similarly, those retail customers that want
a price reservation may have such if they voluntary agree to pay the IMF and other
charges in order to reserve a right to return at the MBSSQ rate.

No facts in the record support Duke’s assertion that by making the IMF avoidable
it subsidies the competitive electric service market. CRES offer generation at a price to
retail customers. Those who wish may purchase such generation, those that do not will
defauit to the standard service. Under the Order on Remand, customers who purchase
CRES generation may then elect to either pay the IMF, ACC and RSC charges are
reserve the right to return at the MBSSOQ rate, or not pay the those fees and come back at
the higher of MBSSO or the purchase price of the MISO market. The only
discrimination in the system is the fact that the retail customer who returns to Standard
Service and is supplied generation by Duke purchased from the MISO market may have
to actually pay Duke more than the MISO price if Duke’s MBSSO price happens to be
above the MISO price.

C. In furtherance of the goal of promoting competition and not allowing

shoppers to pay for certain categories of expenses twice, the Commission

properly found that environmental compliance, tax, and homeland security
costs should be avoidable and not part of a POLR charge.



In its Application for Rehearing at pages 9-10, Duke objects to the Commission
amending its POLR charge to make the RSC and AAC avoidable by switched load.
Duke cites pages 34-35 of the Order on Remand.

In its Order on Remand, the Commission cited the record and provided a basis as
to why environmental compliance, tax, and security costs should not be part of the POLR
charge. The Constellation witnesses explained that these costs are generation related
costs as they are incurred by CRES providers who also must comply with environmental
requirements. As a result, if environmental compliance costs were included in the POLR
charge, shoppers would be paying for such expenses twice. In addition, the Commission
cited the DP&L rate stabilization plan case where the Supreme Court did not disagree
with the Commission’s conclusion that in the furtherance of the goal of promoting
competition, the environmental investment rider should be avoidable by shopping
customers. See pages 34-35 of the Order on Remand. Thus, the Commission has a
rational basis and record support for making environmental compliance, tax, and
homeland security costs avoidable and not part of the POLR charge. Duke's ground for
Rehearing should be rejected.

D. The Commission properly found that the May 19, 2004 Stipulation
continued in existence.

At pages 5-11 of its November 21, 2007 Application for Rehearing, IEU-Ohio
argues that the Commission erred in finding that the Stipulation remained in effect
subsequent to the September 29, 2004 Opinion and Order and the November 23, 2004
Entry on Rehearing. There has been nothing new raised by the IEU-Okhio in its

Application for Rehearing that was not addressed by the Commission.



At page 22 of its Order on Remand, the Commission noted that the Supreme
Court of Ohio recognized that the Stipulation included a provision that allowed any
signatory party to withdraw and void the rate-stabilization plan should the Commission
reject or modify any part of the Stipulation. The Court also noted that none of the
signatory parties exercised the option to void the agreement despite significant

modifications made by the commission to the original Stipulation, See Ohio Consumers'

v. Pub. Util. Com, 111 Ohio St. 3d 300 at paragraph 46. Any argument that the
Stipulation was terminated is inconsistent with the Supreme Court's remand.

The Commission itself noted in its November 23, 2004 Entry of Rehearing
affirmed the existence of the Stipulation in one of its ordering paragraphs ordering that
"the Stipulation be approved, to the extent and subject to the modifications and
clarifications set forth in the September 29, 2004 Opinion and Order in these
proceedings, as further modified by the Entry on Rehearing."”

The Commission reasonably and lawfully determined that the May 19, 2004
Stipulation is still in existence. IEU-Ohio's first ground for rehearing must be denied.
E. The Commission properly admitted certain side agreements.

At pages 11-13 of its Application for Rehearing, IEU-Ohio alleges that the
Commission erred in admitting all side agreements inasmuch as the prejudicial effect
outweighs the probative value and that such admission was a needless presentation of
cumulative evidence. This ground should be rejected.

Contrary to IEU-Ohio's argument, the Commission did not admit all side
agreements. At page 26 of its Order on Remand, the Commission stated "Therefore, any

agreements that documented renegotiations of side agreements that had been entered into



prior to the issuance of the Opinion and Order are deemed urrelevant to this proceeding
and form no part of the basis of our opinion.” Thus, not all of the agreements were
admuitted.

With respect to those agreements that were admitted, the Commission was merely
following the mandate of the Court. The Court stated that the existence of side
agreements between Duke and the signatory parties entered into around the time of the
Stipulation could be relevant to insuring the integrity and openness of the negotiation

process. See page 26 of the Order on Remand quoting Ohio Consumers' Counsel v. Pub.

Util. Com., 111 Ohio St. 3d 300 at paragraph 85. The Commission followed the Court's
Instruction and reviewed those side agreements. The Commission noted that certain of
the parties to the Stipulation had signed side agreements that required them to support the
Stipulation. See Order on Remand at 27. Given the Supreme Court's concern about the
integrity and openness of the negotiation process, the Comrnission needed to review
those agreements and admit them into evidence to support its ultimate decision that the
existence of such side agreements raise serious doubts about the integrity and openness of
the negotiation process related to the Stipulation. Without having these agreements in the
record, the Commission could not make the finding that it did. The side agreements that
were admitted into evidence were properly received pursuant to the Court's directive.
This ground for rehearing must be rejected.
III.  Conclusion

Neither Duke Energy Ohio nor IEU-Chio have raised any new arguments in

support of their Applications for Rehearing that were not previously considered. The



Commission's Order on Remand is reasonable, lawful, and supported by the evidence.
Duke Energy Ohio's and TEU-Ohio's Applications for Rehearing should be denied.

Respectfully submitted,

M. Howard Petricoff

Stephen M. Howard

YORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008

Tel:  (614) 464-5414

Fax: (614) 719-4904

E-mail: mhpetricoff@vorys.com

Attorneys for The Qhio Marketers Group
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