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MOTION TO INTERVENE AND PROTEST 
BY 

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL 

The Office of the Ohio Consumers' Counsel ("OCC"), on behalf of the residential 

utility consumers, moves the Public Utilities Commission of Ohio ("PUCO" or 

"Commission") to grant the OCC's intervention in the above-captioned case.' The 

application ("Application") was filed by the Dayton Power & Light Company ("DP&L" 

or "Company") on September 28,2007. DP&L seeks authority to discount rates in an 

unspecified amount for certain commercial customers, and correspondingly to defer the 

lost revenues on its books for later collection fi-om other customers (such as residential 

customers) in future rate cases. 

The reasons for granting the OCC's motion are further set forth in the attached 

Memorandum in Support. This pleading also contains the OCC's protest that states the 

reasons that the Application cannot be approved according to Ohio law and should not be 

approved as a matter of policy. 

^ This motion is supported by R.C. Chapter 4911, R.C. 4903.221, Ohio Adm. Code 4901-1-11 and 4901-1-
12. 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of the ) 
Dayton Power and Light Company for ) Case No. 07-1079-EL-ATA 
Approval of Its Proposed Economic ) 
Development Rider. ) 

MEMORANDUM IN SUPPORT AND PROTEST 

L INTRODUCTION 

The OCC moves to intervene in the above-captioned docket in order to represent 

the interests of the approximately 450,000 residential electric customers of DP&L. In the 

Application, DP&L requests both approval of tariffs that would provide rate reductions to 

a certain commercial customers and approval of deferral accounting authority that will 

permit DP&L to record on its books an unspecified amount in uncollected revenues. The 

Company will seek to collect these deferrals through future rate proceedings that will 

involve rate-setting for residential customers.^ 

The commercial customers that are the subject of DP&L's proposed tariff are 

those who would occupy a large commercial space following a vacancy of no less than 

twelve months and who take generation service from the Company.^ DP&L proposes to 

not levy half of the distribution demand charges against such customers for a maximum 

period of twenty-four months.*^ The proposed deferrals, which DP&L plans to collect in a 

^ Application, Exhibit C-1 ("Coiiq)any will seek to recover deferred amounts through future rate 
proceedings"). 

^ Application, Exhibit A, Original Sheet No. D37, Page 1 of 2. 



later rate case, would accumulate the amounts not collected fi^om the commercial 

customers. 

DP&L's proposal is illegal and its approval would be bad public policy. If the 

PUCO accepts DP&L's proposal to discount the rates of select commercial customers, 

the PUCO should at a minimum prohibit the Company fi*om fimding the discounts with 

collections from other customers.^ 

IL ARGUMENT 

A. Intervention 

The OCC moves to intervene under its legislative authority to represent residential 

utility consumers in Ohio, pursuant to R.C. Chapter 4911. R.C. 4903.221 provides, in 

part, that any person "who may be adversely affected" by a PUCO proceeding is entitled 

to seek intervention in that proceeding. The interests of Ohio's residential consumers 

may be "adversely affected" by this case, especially if the consumers are unrepresented in 

a proceeding that permits the accumulation of deferrals that the Company will attempt to 

collect fi"om residential customers. Thus, this element of the intervention standard in R.C. 

4903.221 is satisfied. 

R.C. 4903.221(B) requires the Commission to consider the following criteria in 

ruling on motions to intervene: 

(1) The nature and extent of the prospective intervenor's interest; 

(2) The legal position advanced by the prospective intervenor and its 
probable relation to the merits of the case; 

^ Any approval of the DP&L proposal, original or as modified by PUCO directive, should also contain a 
Commission statement that disclaims "state action" for the purpose of applying antitrust laws. See, e.g., In 
re SBC/ATATMerger, Case No. 05-269-TP-ACO, Order (November 4, 2005); In re Verizon/MCI Merger, 
Case No. 05-497-TP-ACO. Order (November 29, 2005). 



(3) Whether the intervention by the prospective intervenor will imduly 
prolong or delay the proceeding; and 

(4) Whether the prospective intervenor will significantly contribute to 
the full development and equitable resolution of the factual issues. 

First, the nature and extent of OCC's interest lies in ensuring that DP&L's 

residential customers are not charged distribution rates and charges that are unjust and 

unreasonable at any point in time. Such unjust and unreasonable rates would result if 

residential customers are charged, at any point in time, as the result of the deferrals that 

the Company proposes to accumulate. This interest is different than that of any other 

party, and is especially different than that of the utility whose advocacy includes the 

financial interest of the Company's stockholders. 

Second, the OCC's advocacy for consumers will include advancing the position 

that residential distribution rates should be no more than what is reasonable and 

permissible under Ohio law. As more fully explored in the next portion of this pleading, 

the Company's proposals violate Ohio law and Commission policy, and should be 

rejected. The OCC's position is therefore directly related to the merits of this case that is 

pending before the PUCO. 

Third, the OCC's intervention will not unduly prolong or delay the proceeding. 

The OCC, with its longstanding expertise and experience in PUCO proceedings, will duly 

allow for the efficient processing of the case with consideration of the public interest. 

Fourth, the OCC's intervention will significantly contribute to the full development 

and equitable resolution of the factual issues. In the event the Commission entertains the 

Company's Application, the OCC will develop and present its legal case against the 

Application. The OCC will obtain and develop information that the PUCO should consider 

for lawfiilly and equitably deciding the case in the public interest. 



The OCC also satisfies the intervention criteria in the Ohio Administrative Code, 

which are subordinate to the criteria that the OCC satisfies in the Ohio Revised Code. To 

intervene, a party should have a "real and substantial interest" according to Ohio Adm. 

Code 4901-1-11(A)(2). As the residential utility consiuner advocate, the OCC has a real 

and substantial interest in this case where the outcome could have an effect on the 

distribution rates paid by residential customers. 

hi addition, the OCC meets the criteria of Ohio Adm. Code 4901-1-1 l(B)(l)-(4). 

These criteria mirror the statutory criteria in R.C. 4903.221(B) that the OCC has aheady 

addressed, and that the OCC satisfies. 

Ohio Adm. Code 4901-1-11(B)(5) states that the Commission shall consider the 

"extent to which the person's interest is represented by existing parties." While the OCC 

does not concede the lawfulness of this criterion, the OCC satisfies this criterion because 

the OCC has been uniquely designated as the statutory representative of the interests of 

Ohio's residential utility consumers.̂  That interest is different fi:om, and not represented 

by, any other entity in Ohio. 

Moreover, the Supreme Court of Ohio recently confirmed the OCC's right to 

intervene in PUCO proceedings, in ruling on an appeal in which the OCC claimed the 

PUCO erred by denying its intervention. The Court found that the PUCO abused its 

discretion in denying the OCC's intervention and that the OCC should have been granted 

intervention.̂  

The OCC meets the criteria set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-

11, and the precedent established by the Supreme Court of Ohio for intervention. On 

*R.C. Chapter 4911. 

^ Ohio Consumers' Counsel v. Public Util. Comm., 111 Ohio St3d 384, 2006-Ohio-5853, Tf 18-20. 



behalf of DP&L's residential consumers, the Commission should grant the OCC's 

Motion to Intervene. 

B. Protest: The Application Violates Ohio Law And Is Bad 
Public Policy. 

1. At hearing, DP&L bears the burden of proof. 

DP&L bears the burden of proof to gain approval for the proposed tariffs. R.C. 

4909.18 provides that, in the circumstance where a proposal "may be unjust or 

unreasonable, the commission shall set the matter for hearing" and "the burden of proof 

to show that the proposals in the application are just and reasonable shall be upon the 

public utility." OCC does not bear any burden of proof in this case. 

As demonstrated below, DP&L's proposed tariff is discriminatory, predatory, 

fails to recognize the separation of its distribution and generation fimctions, is bad public 

policy, and should therefore be rejected. In the event there is any doubt remaining after a 

review of the Application on its face, the matter should be set for hearing at which DP&L 

would bear the burden of proof 

The Application itself does not support the proposed deferral, and any collection 

of such a deferral from distribution customers is unjust and unreasonable. 

2. DP&L's proposed tariffis discriminatory, in violation 
of Ohio law. 

DP&L's Application proposes to discount rates in favor of select owners of 

vacant commercial buildings in the Dayton area. The Company seeks to discriminate 

against the rest of the Company's customer base, and seeks authority for deferrals by 

which DP&L apparently intends to increase its charges to its larger base of customers. 

DP&L's proposal is discriminatory, and should be rejected. 



DP&L's proposed tariff revision violates both R.C. 4905.33 and R.C. 4905.35 by 

providing reduced charges to a select few ehgible customers. R.C. 4905.33(A) states: 

No public utility shall directly or indirectly, or by any special rate, 
rebate, drawback, or other device or method, charge, demand, 
collect, or receive from any person, firm, or corporation a greater 
or lesser compensation for any services rendered, or to be 
rendered, except as provided in Chapters 4901., 4903., 4905., 
4907., 4909., 4921., and 4923. of the Revised Code, than it 
charges, demands, collects, or receives fi*om any other person, 
firm, or corporation ybr doing a like and contemporaneous service 
under substantially the same circumstances and conditions} 

R.C. 4905.35 prohibits the Company fi:om giving "undue or unreasonable preference or 

advantage to any ... corporation ...." Specifically with regard to the electric industry, it 

is the policy of the State of Ohio to "[ejnsure the availability to consumers . . . 

nondiscriminatory retail electric service." Furthermore, the Commission's corporate 

separation mles provide that an "electric utility shall provide comparable access to 

products and services . . . and . . . shall be prohibited fi*om unduly discriminating in the 

offering of its products and/or services."^^ 

The Company proposes to provide discounts to only certain distribution 

customers, discriminating against other commercial customers whose distribution service 

characteristics are the same as those favored by DP&L. The Company also proposes to 

discriminate between identically situated distribution customers, favoring only those 

customers whose premises have been vacant and who take generation service from 

Emphasis added. 

^ R.C. 4928.02(A) (enq^hasis added). 

*̂̂  Ohio Adm. Code 4901:l-20-16(G)(4)(i) ("Code of Conduct"), 



DP&L.̂ ^ The proposed tariffs are therefore discriminatory, in violation of R.C. 4905.33, 

4905.35,4928.02(A), and the corporate separation requirements contained in the 

Commission's rules. 

The Commission has rejected discriminatory marketing programs similar to the 

one proposed by DP&L based on the violation of R.C. 4905.33 and R.C. 4905.35. hi a 

case involving Ameritech, the Commission stated that "[a] classification of customer 

[that] bears no rational relationship to current rate justifications or any other 

nondiscriminatory segmentation of customers of a monopoly service, [sic] must be 

considered the granting of an undue preference or advantage... ."̂ ^ In the Ameritech 

case, the Commission held that Ameritech — as a monopoly provider of residential local 

telephone service ~ could not offer rebates (i.e. "AmeriChecks") for Ameritech telephone 

service through its cable television affiliate. The Commission ordered Ameritech to 

cease the promotion because the AmeriChecks were considered "the granting of an undue 

preference or advantage by Ameritech Ohio to customers of its [cable company] 

affiliate...."^^ 

In DP&L's proposal in the instant case, a customer must receive generation 

service firom DP&L to be ehgible for the distribution demand charge discount. The 

granting of a preference to certain distribution customers based upon their use of 

competitive generation service provided by DP&L is comparable to the promotion 

offered by Ameritech that the Commission rejected. The Application should be rejected, 

" Application, Exhibit A, Original Sheet No. D37, Page 1 of 2. 

n In re Complaint of the Ohio Cable Telecommunications Association, Case No, 97-654-TP-CSS, Finding 
and Order at 4-5 (July 21, 1997). 

' ' Id. 



and the Commission should reject the accumulation of any deferrals that could be used to 

increase residential rates. 

3. DP&L's proposed tariffis predatory and 
anticompetitive, in violation of Ohio law. 

DP&L is a provider of generation services, and seeks the Commission's 

assistance to further a predatory scheme to prevent competition as such a provider of 

generation services. R.C. 4933.05(B) provides: "No public utility shall furnish free 

service or service for less than actual cost for the purpose of destroying competition." 

Pursuant to Ohio statutes, the enforcement of that division of R.C. 4933.05(B) against 

DP&L as a generation provider remains as applicable today as it did before the enactment 

of R.C. Chapter 4928 regarding the provision of generation service to customers. ̂ "̂  

DP&L seeks to leverage its statutory monopoly over distribution service to 

improperly and illegally extend that monopoly to competitive generation service. The 

Company proposes to provide distribution service to certain customers for less than the 

cost of that service, as that cost was presented to the PUCO in previous rate-setting 

proceedings to support the existing distribution rates. DP&L's proposed requirement that 

rate reductions for distribution services be tied to the provision of generation services by 

DP&L is anticompetitive and illegal.^^ 

The most obvious apphcation of the prohibitions against predatory behavior 

contained in R.C. 4933.05(B) is the prohibition against the fiimishing of generation 

'"* R.C. 4928.05 states that "competitive retail electric service supplied by an electric utility . . . shall not be 
subject to the supervision and regulation . . . by the public utilities commission under Chapters 4901. to 
4909., 4933., 4935., and 4963. of the Revised Code, except section 4905.10, division (B) of 4905.33, and 
sections 4905.35 " Emphasis added. 

'̂  The PUCO previously stated that it was "concerned by the impact [of a DP&L proposal]... on 
competition" in a recent case. In re DP&L Generation Surcharge Casey Case No. 05-276-EL-AIR, Order 
at 9 (December 28, 2005). The PUCO should not ignore the cumulative effect on competition of the 
Company's proposals. 



service for less than the cost of providing that generation service. However, the statute is 

not hmited by its terms to that situation. As long as DP&L operates without full 

structural separation between its distribution and generation functions, its discriminatory 

proposal to tie distribution service discounts to buying DP&L's generation service is also 

predatory in fiirtherance of complete dominance of the market for generation service. 

Residential customers are interested in the development of a competitive market for 

generation service that provides these customers with supply options. Such development 

is inhibited by DP&L's predatory proposal, which is illegal and should be rejected. 

4. DP&L's proposed tariff fails to respect the separation 
of distribution and generation functions, in violation of 
Ohio law. 

DP&L proposes to tie generation and distribution services that were unbundled 

and rendered distinct under electric restructuring legislation. The Supreme Coiut of Ohio 

has stated: 

With the advent of customer choice of a generator of electricity 
under S.B. 3, it became necessary for electric utilities to imbundle 
the three service components and their own components, so that 
customers could evaluate offers from competitive generators. 
Unbundling of the service components also ensured that an electric 
utility would not subsidize the competitive generation portion of its 
business by allocating generation expenses to the regulated 
distribution service provided by the utility. Conversely, it ensures 
that distribution service could not subsidize the generation portion 
of the business. In short, each service component was required to 
stand on its own. 

DP&L's proposed tariff ignores the requirement that distribution and generation services 

be distinct. 

^̂  Migden-Ostrander v. Pub. Util Comm., 102 Ohio St. 3d 451, 452-453 (August 11, 2004) (emphasis 
added). 



The Customer must receive generation service under DP&L's applicable standard 

generation service tariff to be eligible for the distribution demand charge discount 

proposed in the Apphcation.^^ As explained by the Supreme Court of Ohio, tying 

together the provision of distribution and generation is illegal regardless of whether 

DP&L explains this combination as distribution service supporting the provision of its 

generation service or vice versus. ̂ ^ As explained by the Court, "eacA service component 

[is] required to stand on its own." 

5. DP&L's proposed tariff is bad policy. 

The deferral request violates the Commission's recognized policies, absent a 

demonstration of exigent circumstances. Even under circumstances where the 

Commission has authority to grant accounting authority for deferrals, which are not 

presented in this case due to the illegality of the proposed tariffs, the Commission has 

stated that deferrals will only be considered in situations where the applicant 

demonstrates both an exigent circumstance and good reason for the deferrals. In a case 

that involved deferrals proposed by the FirstEnergy companies, for instance, the 

Commission stated: 

Although the granting of such deferral authority is within the 
discretion of the Commission, we beheve that to approve such a 
measure requires that we find there to be both exigent 
circimistances and good reason demonstrated before such amounts 
should be treated differently firom ordinary expenses.^^ 

^̂  Application, Exhibit A, Original Sheet No. D37, Page 1 of 2. 

^̂  As recently stated by the Supreme Court of Ohio, both circumstances violate Ohio law as stated in R.C. 
4928.02(G). ElyriaFoundry V. Pub. Util Comm., 114 Ohio St. 3d 305, 314-315, 2007 Ohio4164 at W ? -

'̂  Migden-Ostrander at 453 (emphasis added). 

^̂  In re FirstEnergy Generation Charge Adjustment Rider, Case No. 05-704-EL-ATA, Finding and Order 
at 17-18 (January 4, 2006). 

10 



DP&L has not demonstrated any need for its proposed deferral, let alone "exigent 

circumstances." 

DP&L has not provided any basis to support its position that other distribution 

customers should subsidize the owners of buildings who have failed to successfully 

market their facilities. Other customers, especially residential customers, cannot lawfully 

be expected to finance a windfall for the building owners and DP&L, and fiuther 

DP&L's proposed tying arrangement between its distribution service and generation 

service. The Company proposes open-ended deferrals whose price tag for residential 

consumers is unspecified. The Company's proposal does not allege exigent 

circumstances and does not present any reason for a departure fi"om normal regulatory 

accounting practices. The proposal should be rejected on legal grounds, but also as a 

violation of Commission policy. 

III. CONCLUSION 

As set forth herein, the OCC satisfies the criteria set forth in R.C. 4903.221 and 

the Commission's rules for intervention. Therefore, on behalf of DP&L's approximately 

450,000 residential electric customers, the OCC respectfully requests that the 

Commission grant the OCC's Motion to Intervene. The OCC's participation will 

contribute to a just resolution of the serious issues involved in this proceeding and will 

not cause undue delay. 

Also as set forth herein, the Application should be rejected on both legal and 

policy grounds. DP&L's proposed tariffis discriminatory and predatory, and would 

result in illegal subsidies. The Application violates the statutory separation of 

11 



distribution and generation functions by proposing a tying arrangement whereby a 

customer would be required to take generation service fi^om DP&L in order to receive a 

distribution discount. DP&L does not demonstrate the need for such a program and does 

not explain any exigent circumstances that might support the Company's proposal. 

DP&L's proposal is illegal and its approval would be bad public policy. The Application 

should be rejected on both grounds. 

Respectfiilly submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

Jeffrey L.^mall, raimsel of Record 
Cjregory J. B<iulos/ 
Office of the Ohio Consumer's Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
Telephone: 614-466-8574 
Fax: 614-466-9475 
E-mail small@Qcc.state.oh.us 

poulos@occ.state.oh.us 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing The 

Office of the Ohio Consumers' Counsel's Motion to Intervene and Protest has been 

served upon the below-stated counsel, via regular U.S. Mail, postage prepaid, this 5* day 

of November, 2007. 

Grego: 
Assis 

'OUJOS 

;onsumers' Counsel 

SERVICE LIST 

Duane Luckey, Esq. 
Attorney General's Office 
Public Utilities Section 
180 East Broad Street, 9̂*̂  Floor 
Columbus, OH 43215 

Judi L. Sobecki 
Dayton Power & Light 
1065 Woodman Drive 
Dayton, OH 45432 

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
P.O. Box 1793 
Findlay, OH 45839-1793 
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