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Respondent United Telephone Company of Ohio, d/b/a Embarq (“Embarq™), respectfully
submits its Reply Memorandum in Support of Embarq’s Motion to Dismiss AT&T’s Complaint.

INTRODUCTION

In its opening memorandum, Embarqg demonstrated that the parties’ dispute in this case
does not implicate this Commission’s regulatory oversight over public utilities. Resolution of
this dispute turns squarely and exclusively on whether AT&T complied with its obligations
under the plain terms of the parties’ February 1, 1996 contract (the “Subcontractor Agreement™).
The Subcontractor Agreement was never filed with the Commission, and it is no longer in effect.
This dispute does not implicate this Commission’s ratemaking expertise, nor does it implicate
any concerns the Commission might have had in other cases regarding public utility service
quality. This is a simple dispute over the interpretation of an unfiled, expired contract.

AT&T’s response concedes, as it must, that its complaint “does contain numerous
allegations concerning the appropriate interpretationf] of the parties” Subcontractor Agreement,”
and that “certain of the counts in [AT&T’s] [c]omplaint are couched in terms of breach of
contract[.]” (AT&T’s Mem. Contra, at 2, 12.) However, AT&T asks this Commission to ignore
the true nature of its complaint by arguing that this dispute really is about “tariff services and
rates.” (/d., at 1.) AT&T’s arguments should be rejected for several reasons.

First, this case is not a dispute about “tariff services and rates.” It is undisputed that
AT&T and Embarq agreed to prices in the Subcontractor Agreement that differed from
Embarq’s tariffed rates for the same services, and the parties agreed that the contracted-for rates
would remain in place for ten years. It also is undisputed that AT&T and Embarq agreed in the
Subcontractor Agreement that “[i]ln the event of any conflict, inconsistency or incongruity

between this Agreement and [Embarg’s] tariff(s), this Agreement shall govern and control.”



(Ex. 1 to Embarqg’s Mem., ff 3(b), 5(b)) (emphasis added). The express terms of the
Subcontractor Agreement -- terms which AT&T asks the Commission to ignore -- make plain
that the parties’ dispute here is not a dispute over Embarq’s tariffs.

M, AT&T’s reliance on AT&T Ohio v. The Dayton Power & Light Co., Case No.
06-1509-EL-CSS (Ohio Pub. Utils. Comm’n March 28, 2007) (“DP&L”) is misplaced. AT&T
hangs its hat almost entirely on the DP&I decision, describing it as “dispositive” in AT&T"s
favor, and claiming that the Commission in DP&L “took jurisdiction over precisely the same
types of claims that [AT&T s} [clomplaint raises in this case.” (AT&T’s Mem. Contra, at 3, 11.)

Contrary to AT&T’s misreading, DP&L is readily distinguishable from this case. Unlike
this case, DP&L involved a dispute that directly implicated not only the Commission’s statutory
ratemaking responsibility, but also its need to ensure consistent utility service quality. Indeed, as
described below, the DP&L decision actually underscores why an assertion of Commission
jurisdiction, while entirely appropriate in the DP&L matter, is not appropriate here.

Third, as Embarq showed in its opening memorandum, the Subcontractor Agreement was
an agreement to provide the State of Ohio with services at reduced rates under R.C. § 4905.34.
Thus, even if the parties’ dispute over the Subcontractor Agreement implicated the
Commission’s regulatory oversight over public utilities (which it does not), R.C. § 4905.34
makes clear that the Subcontractor Agreement was not subject to the requirements of Chapter
4905. AT&T’s attempts to “dispute” Embarq’s showing that the Subcontractor Agreement is
subject to R.C. § 4905.34 are utterly without basis or record support and s;hould be rejected.

At bottom, AT&T’s complaint seeks to involve this Commission in a dispute over an
unfiled and expired contract that, unlike the contract at issue in DP&L, has nothing to do with

ratemaking, service quality, or any other issues requiring regulatory oversight. AT&T’s



complaint should be dismissed, and this dispute can and should be resolved by a court of
competent jurisdiction in Ohio.

ARGUMENT

L THE PARTIES’ DISPUTE DOES NOT IMPLICATE THE COMMISSION’S
REGULATORY OVERSIGHT UNDER CHAPTER 4905.

Embarq’s opening memorandum established that, in substance, AT&T’s complaint raises
issues of contract interpretation that do not implicate this Commission’s regulatory oversight
over public utilities. AT&T’s response does not dispute the controlling legal principles cited by
Embarq. For example, Embarq pointed out inlits opening memorandum that, under Ohio law,
the Commission “should look beyond the plaintiff’s characterization of its claim,” and instead
consider the substance of AT&T’s claim, in determining whether it has jurisdiction. (Embarq’s
Mem., at 9.) In response, AT&T acknowledges that “just because a complainant identifies a
cause of action in a particular manner does not necessarily mean that such a claim is or is not
within the exclusive jurisdiction of the Commission.” (AT&T’s Mem. Contra, at 12} (quotation
omitted). Thus, AT&T has acknowledged that the substarnce of its claim, not the mere fact that
AT&T purports to bring a claim under Chapter 4905, controls whether this Commission has
junsdiction.

Embarq also has pointed out that this Commission “has no power to determine legal
rights and liabilities with regard to contract rights or property rights, even though a public utility
is involved.” (Embarq’s Mem., at 7) (quoting Mkz. Research Servs. v. Pub. Utils. Comm'n, 517
N.E.2d 540, 544 (Ohio 1987)). AT&T again acknowledges this principle, but it claims that “the
crux” of its complaint implicates this Commission’s regulatory oversight under Chapter 4905.

(AT&T’s Mem. Contra, at 10-12.) AT&T is wrong for several reasons.



First, AT&T’s reliance on cases in which Ohio courts have affirmed Commission
jurisdiction over disputes, based on the unobjectionable proposition that the Commission has
exclusive jurisdiction over claims that public utilities violated a provision of Chapter 4903, is
misplaced. (/d, at 10-14.) AT&T ignores the fact that each and every one of these cases
involved a dispute that either implicated the Commission’s ratemaking power and/or oversight of
public utility service quality, or involved a contract that had been approved by the Commission.
State ex rel. HHluminating Co. v. Cupahoga County Court of Common Pleas, 776 N.E.2d 92, 97-
98 (Ohio 2002) (finding Commission jurisdiction proper because plaintiffs’ fraud claims were
entirely dependent on whether there were violations of public utilities laws); Hwll v. Columbia
Gas of Ohio, Inc., 850 N.E.2d 1190, 1195 (Ohio 2006) (finding Commission jurisdiction over
complaint that “involved an alleged breach of a contract by conduct that was ... expressly
approved by the PUCO”).] As described in more detail below, the Subcontractor Agreement
does not implicate any of these concerns, and it is undisputed that the Subcontractor Agreement
was not filed with or approved by the Conunission.

Second, AT&T’s overbroad jurisdictional theory cannot be reconciled with the Ohio

Supreme Court’s decision in Mt. Research Servs., Inc. v. PUCO, 517 N.E.2d 540 (Ohio 1987).

V' See also S.G. Foods, Inc. v. FirstEnergy Corp., Case Nos. 04-28-EL-CSS et al, ] 47 (Ohio Pub. Utils.
Comm’n March 7, 2006) (finding that “all of the claims arfo]se from complainants’ assertions that
respondents failed to provide appropriate service or facilities at the time of the blackout™); State ex
rel. Columbia Gas of Ohio, Inc. v. Henson, 810 N.E.2d 953, 957 (Ohio 2004) (holding that “the
substance of Prime Business’s claims involve Columbia Gas’s termination and restoration of natural-
gas service, These claims are manifestly service-related complaints, which are within the exclusive
jurisdiction of the commission.”); Ayers-Sterrett, Inc. v. Am. Telcomm. Sys., Inc., 833 N.E.2d 348,
352 (Ohio Ct. App. 2005) (finding that “[bloth claims [were] based on the manner in which ATS
began providing service to Ayers-Sterrett™); Higgens v. Columbia Gas of Ohio, Inc.,, 736 NE.2d 92,
93 (Ohio Ct. App. 2000} (involving a claim that the public utility “had wrongfully terminated the gas
service to [plaintiff’s] apartment building™); Milligan v. Ohio Beil Telephone Co., 383 N.E.2d 575,
577 (Ohio 1978) (holding that plaintiff could not bring action in civil court prior to secking relief at
the PUCQO where action was directly predicated on adjudication of plaintiffs’ complaint under R.C. §
4905.22).



Like this case, Marketing Research Services involved a dispute regarding a utility’s services and
charges under a contract, in which the plaintiff aitempted (like AT&T does here) to characterize
the utility’s conduct under the contract as a violation of R.C. § 4905.22. 517 N.E.2d at 540.
Notwithstanding the plaintiff’s characterization of its claim as alleging a violation of Chapter
4903, the Supreme Court affirmed dismissal based on the principle that the Commission “has no
power to determine legal rights and liabilities with regard to contract rights or property rights,
even though a public utility may be involved.” Id. at 544,

AT&T’s overbroad theory that any contractual dispute having anything to do with a
utility’s services or rates automatically triggers Commission jurisdiction cannot be reconciled
with the Supreme Court’s decision in Marketing Research Services.2 Rather, the touchstone for

whether a complaint properly invokes this Commission’s jurisdiction is whether, in_substance

the complaint cither implicates this Commission’s ratemaking authority and/or its oversight over
utility service quality, or involves a contract that has been filed with and approved by the
Commission. See, e.g., Senchisin v. Ameritech, No. 96-T-5539, 1997 WL 590151, *2 (Chio Ct.
App. Aug. 22, 1997) (finding that PUCO did not have jurisdiction over a breach of contract
claim where the complaint “does not involve a review of the quality of service rendered, does not

broach the subject of [defendant’s] tariffed rates and does not require the technical expertise of

2 AT&T tries to distinguish Marketing Research Services on the ground that certain of the services at
issue were interstate. (AT&T’s Mem. Contra, at 14} That ignores the fact that the Supreme Court
plainly found, as a separate _and_independent ground for dismissal, that the PUCO correctly
concluded that the claims were contractual in nature. 517 N.E.2d at 544. The holding in Marketing
Research Services also underscorcs that AT&T’s reliance on dicta from Hu/f that “[a] pure contract
case is one having nothing to do with the utility’s service or rates — such as perhaps a dispute between
a public utility and one of its employees or a dispute between a public utility and its uniform
supplier,” is misplaced. (AT&T’s Mem. Contra, at 11.) As discussed above, unlike this case, Hulf
involved a contract dispute that directly implicated the Commission’s regulatory oversight. Hull did
not purport to disagree with or overrule Marketing Research Services, and its citation to an example
of a contract that would not implicate the Commission’s jurisdiction cannot be read to exclude other
examples, such as the one presented in this case,



the PUCO™) (Exhibit 1); Village of McComb v. Suburban Nat. Gas Co., 619 N.E.2d 1109, 1112
(Ohio Ct. App. 1993); In the Matier of the Complaint of Lou Wenzowski v. Columbia Gas, Inc.,
Case No. 06-568-GA-CSS, 9 7-9 (Ohio Pub. Utils. Comm’n Sept. 27, 2006); In the Matter of
the Complaint of Anne Lishen v. Columbia Gas, Case No. 01-885-GA-CSS, §{ 6-7 (Ohio Pub.
Utils. Comm’n Nov. 20, 2001). AT&T’s complaint does none of these things.>

Third, any remaining doubt that this case does not implicate the Commission’s
Jurisdiction is dispelled by AT&T’s futile suggestion that, in the event the Commission agrees
with Embarg’s interpretation of the Subcontractor Agreement, the Commission can simply
“reform” the Subcontractor Agreement pursuant to the Commission’s authority under R.C. §
4905.31. (AT&T Mem. Contra, at 5, 7.) To be sure, R.C. § 4905.31 allows public utilities to
enter into “other financial device[s] that may be practicable or advantageous to the parties
interested,” and it makes such arrangements subject to “change, alteration, or modification” by
the Commission. R.C. § 4905.31(E). However, as Embarq pointed out in its opening
Memorandum, this provision applies only to contracts that have been “filed with and approved
by” the Commission. Jd. (See also Embarq’s Mem., at 11 n.1.) It is undisputed that the

Subcontractor Agreement was not filed with or approved by the Commission.* Thus, rather than

3 AT&T notably relegates to a footnote the “two-step™ approach adopted by the court in Ayers-Sterrett,
inc. v. Am. Telecomm. Sys., Inc., 833 N.E.2d 348 (Ohio Ct. App. 2005), and for good reason. Under
this approach, the party seeking to establish PUCO jurisdiction must show both that “the PUCO’s
administrative expertise is required to resolve the dispute” and that “the act complained of constitutes
a practice normally engaged in by the utility.” 7d. at 351. Under this approach, PUCO jurisdiction is
not appropriate “[i]f the answer to gither question is in the negative[.]” Id. (quotation omitted)
(emphasis added). This approach does not support an assertion of Commission jurisdiction here.
The Commission’s expertise plainly is not necessary, as nothing in this case requires the Commission
either to establish rates or otherwise pass on service quality issues. Again, this is a simple dispute
regarding the interpretation of a now-expired contract.

Moreover, as established in Embarq’s Motion to Dismiss and discussed further below, the
Subcontractor Agreement was a contract to provide the State with services at reduced rates. Under
R.C. § 4505.34, such contracts need not be filed and are not subject to the Commission’s oversight.



demonstrating that this Commission has the power to “reform” the Subcontractor Agreement to
fit AT&T’s liking, R.C. § 4905.31 merely underscores the fundamentally private, contractual
nature of the parties’ dispute regarding the Subcontractor Agreement.

1L THE DP&L DECISION DOES NOT SUPPORT AN ASSERTION OF
JURISDICTION OVER AT&T’S COMPLAINT.

AT&T’s response makes little attempt to hide its belief that the Commission’s decision to
assert jurisdiction in the DP&L matter compels it to assert jurisdiction in this case as well.
AT&T claims that the DP&L decision is “dispositive” in AT&T’s favor, that “the Commission
in DP&L rejected the same jurisdictional arguments Embarq makes in this case,” that DP&L
involved “precisely the same types of claims that [AT&T’s] [cJomplaint raises in this case,” and
that DP&L “compels rejection of Embarg’s arguments” in this case. (AT&T s Mem. Contra, at
3, 11, 12, 15} Contrary to AT&T’s claims, not only is DP&L not “dispositive” in AT&T’s
favor, there are several reasons why the Commission’s assertion of jurisdiction in that case
actually underscores why an assertion of jurisdiction would not be proper here.

First, DP&L involved an entirely different type of contract, and an entirely different
statutory scheme, both of which directly implicated the Commission’s ratemaking authority.
DP&L involved a dispute between AT&T and Dayton Power regarding a “joint use” contract.
Under this contract, the parties agreed to allow each other to attach lines and equipment to their
poles. Case No. 06-1509-EL-CSS at §4. Under the contract, if one party maintained more poles
than the other, the party with fewer poles would pay a “rental fee” to the party with more poles.
Id. If the parties were unable to reach agreement regarding the rate for the “rental fee,” the
contract provided that the fee would be set at “one half the then average total cost per pole of

providing and maintaining the standard joint poles.” Jd.



Cntically, the dispute in DP&L centered on the methodology Dayton Power used to
unilaterally calculate the “rental fee” it charged AT&T under the contract. /d. In other words,
DP&L involved a dispute between the parties regarding the proper methodology for calculating
the rates to be charged under the contract. By contrast, there is no dispute in this case regarding
the rates to be charged under the Subcontractor Agreement -- the rates are set forth in the
contract, and the contract squarely provides that those rates will be firm for ten years. (Ex. 1 to
Embarq’s Mem., § 3(b).)

In addition, the statutory provisions at issue in DP&L specifically direct the Commission
to set terms and conditions for the joint use of poles. Specifically, R.C. § 4905.51 provides that
“the commission shall direct that such use or joint use be permitted and prescribe reasonable
conditions_and compensation for such_joint_use” where “public convenience, welfare, and
necessity require such use or joint use and that it would not result in irreparable injury to the
owner....” R.C. § 4905.51 (emphasis added). There is no analogous statutory provision at issue
in this case that would authorize the Commission to set rates, terms and conditions for the
services pravided between Embarg and AT&T under the Subcontractor Agreement.

Second, DP&L involved a dispute which directly implicated the Commission’s oversight
of public utility service quality. In that case, Dayton Power had used the “rental fee” dispute as a
basis for “suspend[ing] AT&T’s right to attach to additional [Dayton Power] poles while
permitting AT&T Ohio to remain on existing poles.” Case No. 06-1509-EL-CSS at § 4. In other
words, as a result of the dispute in DP&L, one public utility was refusing to allow another public
utility to attach lines to its poles. This sort of dispute plainly (and urgently) implicated the
Commission’s ongoing supervision of public utility service quality. By contrast, this case does

not in any way implicate service quality issues. Indeed, the Subcontractor Agreement is no



longer in effect, so resolution of the parties” dispute in this case will have no impact on their
service in any way.

Third, DP&L involved a contract that was subjected to Commission approval under both
4905.31 and 4905.48, Revised Code. Id. at § 5. Again, it is undisputed that the Subcontractor
Agreement was neither filed with nor approved by the Commission.

Simply put, DP&L provides no support whatsoever for AT&T’s claim that the
Commission has jurisdiction in this case. DP&L provides an excellent illustration of the
principle that the Commission has jurisdiction to address disputes regarding a contract involving
public utilities when those disputes implicate the Commission’s ratemaking authority and/or its
oversight over service quality, and when the contract at issue has been filed with the
Commission. None of these factors is present in this case.

III. THE SUBCONTRACTOR AGREEMENT WAS AN AGREEMENT TO PROVIDE
SERVICES TO THE STATE OF OHIO AT REDUCED RATES.

Embarq showed in its opening memorandum that, even if the Commission otherwise
would have had jurisdiction over AT&T’s complaint (which it does not), the Subcontractor
Agreement was a contract to provide services to the State of Ohio at reduced rates. Under R.C. §
4905.34 and the Ohio Supreme Court’s decision in Ohio Edison Co. v. Pub. Utils. Comm’n, 678
N.E.2d 922 (Ohio 1997), such contracts are not subject to the requirements of Chapter 4905,
including review by this Commission. /d. at 926. As the Ohio Supreme Court held in Ohio
FEdison, “[o]nce the commission determines that the complaint pending before it involves an R.C.
4905.34 contract, the commission’s jurisdiction is at an end and the case must be dismissed.”
ld (emphasis added). AT&T raises several arguments in response, none of which has merit.

First, the Commuission should dismiss out-of-hand AT&T’s claim that R.C. § 4905.34

does not apply because the State of Ohio was not a direct party to the Subcontractor Agreement.



(AT&T’s Mem. Contra, at 16.) On its face, R.C. § 4905.34 applies to “[a]ll contracts and
agreements” to provide the State with services at a reduced rate. Nothing in R.C. § 4905.34
requires the State of Ohio to be a named party to a contract in order for the statute to apply. As
Embarq has shown, there can be no setious dispute that the purpose of the Subcontractor
Agreement was to provide services to the State of Ohio. (Embarg’s Mem., at 12.) Notably,
AT&T cites no authority in support of its restrictive reading of R.C. § 4905.34 on this point.
Second, AT&T’s suggestion that the Subcontractor Agreement *“does not govern the rates
for Embarq’s telecommunications services for the SOMACS project” also should be dismissed
out-of-hand. (AT&T’s Mem. Contra, at 16.) AT&T and Embarq expressly agreed that the
Subcontractor Agreement would “set forth their respective rights and obligations with respect to

the SOMACS Project.” (Ex. 1 to Embarq’s Mem., at 1) (emphasis added). They also made

clear that the specific pricing in the Subcontractor Agreement would remain in place for ten
years and that “[ijn the event of any conflict, inconsistency or incongruity between this

Agreement and [Embarq’s] tariff(s), this Agreement shall govern and contrel.” (Id., at Y 3(b),

5(b}) (emphasis added). AT&T’s claim that the Subcontractor Agreement did not control the
parties” obligations with respect to the services Embarq provided underscores the lengths to
which AT&T will go to try to avoid its freely-negotiated contractual commitments.

Third, AT&T’s claim that R.C. § 4905.34 does not apply because Embarq’s tariffed rates
eventually fell below the rates in the Subcontractor Agreement is a red herring that has no basis
in fact or law. (AT&T’s Mem. Contra, at 16.) As a factual matter, Embarq has established that,
at the time of contracting, the rates in the Subcontractor Agreement were lower than Embarq’s
tariffed rates for the same services, and that the intent of the Subcontractor Agreement was to

provide the State with services at reduced rates. (Ex. 2 to Embarq’s Mem.; Embarq’s Mem., at

10



12-13.) As a legal matter, Embarq has pointed out that “[i]t is black-letter law that, when
ascertaining a party’s intention under a contract, the relevant inquiry is what the party’s
intentions were at the time the contract was signed, not at some subsequent date.” (Embarq’s
Mem., at 13 n.2) (citing Pool v. Insignia Residential Group, 736 N.E.2d 507, 509 (Ohio Ct. App.
1999).) That Embarq’s tariffed rates subsequently decreased does not undermine the fact that the
Subcontractor Agreement was an agreement to provide services to the State at reduced rates.

Finally, AT&T’s claim that Embaryg is asking the Commission to “prejudge the issue” of
the applicability of R.C. § 4905.34 based on an insufficient “evidentiary record™ is meritless.
(AT&T’s Mem. Contra, at 16-17.) As noted above, the Ohio Supreme Court had made clear
that, when faced with a claim that a case involves a contract subject to R.C. § 4905.34, this
Commission has only “limited authority to determine the extent of its jurisdiction and whether a
complaint pending before it actually involves an R.C. 4905.34 contract.” Ohio Edison, 678
N.E.2d at 926.

As also noted above, Embarq provided evidentiary support for its motion, in the form of
an affidavit from Emily Binder, the Embarq business person most directly responsible for this
issue within Embarg. (Ex. 2 to Embarq’s Mem.) Ms. Binder’s affidavit demonstrates that the
rates set forth in the Subcontractor Agreement were, at the time the agreement was made, lower
in the aggregate than the prices for the same services in Embarqg’s tariffs. (/d., at § 5.) Her
affidavit further demonstrates that, even though Embarq’s tariffed rates subsequently decreased,
the purpose of the Subcontractor Agreement, at the time it was made, was to provide services to
the State of Ohio at reduced rates. (/d., at | 5-6.)

AT&T has had ample opportunity to submit its own evidence in opposition to Embarq’s

factual submissions, but it has chosen not to do so. Instead, AT&T simply asserts that it

11



“disputes the factual assertions that Embarq makes[.]” (AT&T’s Mem. Contra, at 16-17) Asa
matter of law, AT&T cannot defeat Embarq’s motion to dismiss for lack of jurisdiction based on
conclusory and unsupported assertions that it “disagrees with” or “disputes” facts that Emharq
affirmatively has established. See, e.g., Linkous v. Mayfield, No. CA1894, 1991 WL 100358, * 4
(Ohio Ct. App. June 4, 1991) (noting that “it has been consistently held that once the existence of
subject matter jurisdiction has been challenged, the burden of establishing it always rests on the
party asserting jurisdiction” and finding that plaintiff failed to establish jurisdiction where he
failed to “offer any evidence™) (Exhibit 2); see also Collins v. Hamilton County Dept. of Human
Servs., No. 01-AP-1194, 2002 WL 433671, *2 (Chio Ct. App. March 21, 2002) (Exhibit 3).

The Supreme Court has directed this Commission to determine as a threshold matter
whether R.C. § 4905.34 divests it of jurisdiction it otherwise would have. As a matter of law,
AT&T has had ample opportunity to present evidence disputing the evidentiary submissions
Embarq made with its motion to dismiss. See Shockey v. Fouty, 666 N.E.2d 304, 306 (Ohio Ct.
App. 1995) (noting that, when ruling on a motion to dismiss for lack of jurisdiction, the
Commission “is not confined to the allegations of the complaint and it may consider material
pertinent to [the motion] without converting the motion into one for summary judgment™).
Given that AT&T has chosen not to submit any such evidence, the Commission can and should

dismiss AT&T’s complaint based on the record already developed.

i2



CONCLUSION

For the reasons set forth above and in its Motion to Dismiss and Memorandum in

Support, Embarq respectfully requests that the Commission dismiss AT&T’s Complaint in its

entirety.

Dated: October 18, 2007 Respectfully submitted,

UNITED TELEPHONE COMPANY OF OHIO
D/B/A EMBARQ

By: O"“io‘r/ ﬁmﬂ%
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Westlaw,

Mot Reported in N.E.2d

Mot Reported in N.E.2d, 1997 WL 590151 (Ohio App. 11 Dist.)

(Cite as: Not Reported in N.E.2d)

C
Senchisin v. Ameritech
Ohio App. 11 Dist.,1997.
Only the Westlaw citation is currently available.
CHECK OHICO SUPREME COURT RULES FOR
REPORTING OF QPINIONS AND WEIGHT OF
LEGAL AUTHORITY.
Court of Appeals of Ohio, Eleventh District,
Trumbull County.
George H. SENCHISIN, Plaintiff-Appellee,
Y.
AMERITECH, Defendant-Appellant,
NO. 96-T-5539,

Aug. 22, 1997,

GEOQORGE H. SENCHISIN P.O. Box 371 Brookfield,
OH 44403 (Plaintiff-Appellee).

ATTY. THOMAS A. LINTON Room 1424 45
Erieview Plaza Cleveland, OH 44114 (For
Defendant- Appellant).

Judith A, CHRISTLEY, P.J., Robert A. NADER, J.,
William M. ONEILL, J.

NADER, I.

*1 On June 19, 1996, plaimiff-appeilee, George H.
Senchisin, filed a small claims complaint in the
Trumbull County Court, Eastern Division, alleging
that “Ameritech,” the registered trade name of the
Ohio Bell Telephone Company (“Ohio Bell”) billed
him for long distance telephone calls he did not
make, stating: “The telephone bill was sent 1o a
different address * * *[] so the telephone was used
for long distance calls that [were] not made by * * *
my wife or {me].” Counsel for Ohio Bell elaborated
on these allegations in a foomote to a brief filed later
with the trial court:

“According to plaintifl’s wife, the plaintiff is actually
disputing A.T. & T. lonp-distance charges which
appear on his bill pursuant to tarifl provisions which
allow long dislance carniers to enter into
arrangements for their billings to appear on bills of
local telephone companies such as Ohio Bell. Those
tariffs also presently allow local telephone companies
to discontinue service if the long distance charges are
not paid. The plaintiff believes that e disputed
amounts billed by AT. & T. were fraudulently
accrued by a third party who used the plaintiffs
former telephone number without his consem to
make long-distance calls. Ohio Bell is investipating
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these claims and will notify A.T. & T. to contact the
plaintiff if the calls were made from a location other
than the plaintiff's home.”

The trial courl set a hearing on the complaint for July
15, 1996, but counsel for Ohio Dell did not appear.
The court resct the matter for a default hearing on
July 29, 1996, but counsel for Ohio Bell again failed
to appear.  The court entered default judgment
against Ohio Bell on July 29, 1996.

The next day, counsel for Ohio Bell filed a motion to
dismiss the complaint for lack of subject-matter
jurisdiction. The trial court overruled the motion,
and Ohio Bell appealed, asserting one assignment of
error:

“The trial court erred to the prejudice of the
defendant-appellant in exercising jurisdiction over
plaintiff-appeliee’s claim that he was improperly
charged for telephone service.”

Counsel for Ohio Bell arpues that appellee Senchisin
has essentially asserted a complaint regarding the rate
which Ohio Bell has charged him. Under RC.
4905.26 complaints alleging that a “fare, charge, [or]
toll * * * charped, demanded, or exacted * * * is in
any respect unjust, unreasonable, * * * or in violation
of law” must be brought before the Public Utilities
Commission of Ohio (“PUCOQO™). Senchisin has not
filed a response brief,

The PUCO has exclusive jurisdiction over utility
cusiomer complaints related to rales or services of the
utility, KE.g., State ex rel. The Qhin Bell Telephone
Co. v. Court of Common Pleas of Cuvahoga Cty,
(1934), 128 Chio St. 553, 557, 192 N.E. 787. “The
purpose of providing PUCO with such jurisdiction is
that the resolution of such claims ‘is  best
accomplished by the commission with its expert staff
technicians familiar with the ulility commission
provisions.” *  Gayvheari v. Dayton Power & Light
Co._(1994). 98 Ohio App.3d 220, 228, 648 NE2d
72, quoting Kazmaier Supermarket, Inc. v, Toledo
Edison Co. (1991), 61 Ohio St3d 147, 153, 373

*2 However, “[1]he Public Utilities commission is in
no sense a court. It has no power to judicially
ascertain and determine legal rights and liabilities, or
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adjudicate controversies between parijes as to
contract rights or property rights.” New Bremen v.
Public Utilities Cormm. {1921), 103 Ohio St. 23, 30-
31, 132 NE. 162 The Supteme Cowrt has
consistenily held that the PUCO has no jurisdiction to
consider breach of contract claims, even though a
public utility may be involved. Id., Morketing
Research Services, Inc. v. Public Ulilities Comm.
(1987), 34 Chio §t.3d 52, 517 N.E.2d 540; Siaie ex
rel. Ohio Power Co. v. Harnishfeper (1980), 64 Chio
§1.2d 9, 412 M.E 2d 395; State ex rel. Davion Power
& Light Co. v. Riley (197 hio St.2d 168, 373
N.E.2d 385,

We disagree with Ohio Bell's contention thai the
instant action was really a complaint regarding its
rate. Senchisin did not ¢laim that Qhio Bell applied
the wrong rate to his calls, as was the allegation in
Kazmaier, supra, upon which Ohio Bell relies. Nor
did he claim that his bill was too high because of the
utility’s failure to make certain repairs, as was the
case in Cleveland Electric INuminating Co, v. Lake
Underground Storage Corp. (Sept. 30, 1993), Lake
App. No, 93-1.-039, unreported.  Senchisin also did
not claim that the utility charged him an amount in
excess of that which is permitted under its tariffs, as
essentially were the cases in Thomas v, Public
LUtilities Comm. (1986). 24 Ohio St3d 167, 493
N.E.2d 1328 and Dayton Street Transit Co. v. Davton
Power & Light Co. {(1937), 57 Ohio App. 299, 13
N.E.2d 823, upon which Ohio Bel! also relies.
Senchisin specifically claimed that Ohio Bell charged
him for making long-distance calls that he and his
wife did not actually make or authorize.

It has been said that the taniff consiitutes the service
contract between a telephone company and a member
of the general public who applics for telephone
service. Sonstegard v. Genergl Telephone Co.
(C.P.1969), 27 Ohio Misc. 112, 273 N.E.2d 151, 56
0.0.2d 342, 342, One of the fundamental features
of this scrvice agreement is that the phone company
may charge the customer only for services that he
actually ordered. If the phone company bills the
customer for services he never actually ordered 24 it
has breached the tariff contract.

INt. This case is distinguishable from
Weiler v. Ghio Bell Telephone Co. (Feb. 14,
1997}, Montpome A No. 15983
voreported, 1997 WI, 101929, where the
customer ordered that a second line be
installed in his bam. Sometime after
installation, the line went dead, For eights

years, Ohio Bell charged him for the second
line notwithstanding the fact that the
customer did not {and could not) uvse it
The customer sued in the court of common
pleas, alleging that the phope company's
“negligent and frandulent conduct™ in billing
him for a service line that was perpetually
out of order caused him mental anguish and
loss of business and otherwise violated his
right to “peace of mind and contentment of
his home and property.” The customer
asked for $150,000 in compensatory
damages and triple that amount in statutory
damages under R.C. 4905.61. Tt is unclear
whether the prayer for compensatory
damapes was intended to include the
$1,632.80 that he paid for the phonc line
over the eight year period. After a default
judgment was entered apainst Ohio Bell,
counsel appeared and filed a motion to
dismiss for lack of subject matter
jurisdiction.  The trial court granted the
motion, and the appeals court affirmed,
holding that the customer's allegations of
damages due 1o the phone line to his barn
being dead were in essence a “‘service”
complaint under R.C. 4905.26 and shouid
have been brought before the PUCQ.

The customer in Weiler actually ordered the
phone line, bui experienced problems with
his service. Here, Senchisin entered inf¢ an
arrangement with a long-distance carrier
whereby A.T. & T. would bill him for calls
he either made himself or authorized. The
simple allegation that he was wrongly billed
for calls he did not actually make does not
raise the same concerns with the phone
service as in Weiler, but with the phone
contract itself.

The sitwation becomes much more complex when the
dispute is over long-distance charges that the local
company bills to one of its customers on behalf of a
long-distance carrier. Generally, the same
confractual principles apply-that the customer may
only be billed for calls that he actually made or
authorized, and charging a customer for calls that he
did not actually make or authorize is, in ¢ssence, a
breach of the contract.  See Sonstegard, .s*uprcz.Em
The PUCO has no junsdiction over breach of
contract claims.  Senchisin's complaint raises very
simple issues, such as whether he actually placed or
guthorized a long-distance telephone call from a
given location on & given day, the resolution of which
does not involve a review of the quality of service

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.



Not Reported in N.E.2d

Page 3

Not Reported in N.E.2d, 1997 WL 590151 (Ohio App. 11 Dist.)

{Cite as: Not Reported in N.E.2d)

rendered, does not broach the subject of Ohio Bell's
tariffed rates and does not require the technical
expertise of the PUCQO.

FN2. In Sonstegard, supra, the customer
filed suit against the local telephone
company for failing to block wnauthorized
long-distance calls placed by the customer's
son from a military school in Kentucky. A
close reading of the case suggests that the
action sounded in contract. Judge Kessler,
of the Montgomery County Court of
Common Pleas, held a bench trial and issued
an opinion rendering judgment for the phone
company. The local phone ¢company had no
knowledge of the phone calls being placed
from a location in another state, which was
served by Southern Bell, to another
exchange serviced by a different division of
the then-monopolous Bell system. Further,
it was impossible for the defendant, General
Telephone Co., to require Southern Bell to
block calls from Sonstegand's son.

*3 Fortunately, whether the long-distance carmier
becomes a party to the existing contract between the
customer and the local phone company by virtue of
the tariff provisions whereby the local company (i)
grants the long-distance carrier access to its existing
telecommunications hardware, and (ii) agrees to act
as a collections agent, and whether the local phene
company is therefore a proper party defendant in an
action over improper long-distance charges, are
questions not before this court. These issues shounld
have been litigated below. The only question we
need answer is whether a court of law is the proper
forum for such an action. We conclude that it is.

The judgment is affirmed.

CHRISTLEY, P.I,, dissents with dissenting opinion.
O'NEILL, I., concurs.

CHRISTLEY, P.J.
1 respectfully dissent from the opinion of the majority

First, although not relevant to the merits of the
appeal, [ believe the following issue worthy of
discussion. In the instant matter, a small claim was
filed and served against appeliant. Appellant neither
filed a response nor made any appearance prior to the
trial scheduled by the court.™! Appellant also failed

to appear at the first bearing. A second nolice was
sent, and agein appellant failed to answer or appear,
The trial court entered a default judgment against
appellant as a result. Beyond several references by
the court to a defauit judgment, the limited record
does mot reflect whether the default was one
contemplated under Civ.R. 55(A) or was a defuult
only in the sense that appellant failed to appear for
trial. 1 perceive the distinction to be important. 2

FN]. This matter was heard direcily by a
judge and not a magistrate.

FN2, 1 do pot, however, see this as plain
error, thus, it can be waived.

In a small claim's action maintained under R.C
Chapter 1925, no answer is required as the defendant
can simply appear at trial to defend. However, if a
defendant fails to appear at trial, R.C.192505(A)
provides, without further direction, that a defoulr
judgment may be entered. R.C.1925.16 also provides
that “(e]xcept as inconsistent procedures are provided
in this chapter * * * ” the Rules of Civil Procedure
are applicable to small claims proceedings. Thus,
any silence on a procedural issue can be addressed by
the Rules. Here, the “silence™ is what procedure
must be used by the court in rendering the default
judgment referred to in the statute.

A comparison 10 what would occur to a “non-small
claim” action on the civil docket is helpful. In a
matter filed under the regular civil dockey a
defendant must appear in the action or answer or be
subject 10 default judgment under Civ,R, 55(A). In
that situation, the court can proceed, after proper
notice, to take evidence as to damages only. [t can
then render a default judgment. However, under
Civ.R. 55(A), when a defendani has wmade an
appearance or has answered in the matier, but then
fails to show up for the trial or hearing, the court
must procced with an ex parre firial by taking
evidence as to all issues. Only then can it determine
if the plaintiff has met its burden of proof as to the
merits. After assessing weight, credibility, ete., the
court can render the appropriate judgment, not a
default judgment. See Staff Notes, Civ.R. 53.

*4 The problem in applying Civ.R. 55(A) with a
small claim's matter is that if a defendant in a R.C.
Chapter 19235 action is #0? required to answer prior to
the hearing, he obviously cannot ever be in defauit in
the sense that default is contemplated by CivR.
55(A). This is because the rule specifically requires
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a failure of appearance or answer by the defendant in
order to set the default process in motion under the
rule.  Further, Civ.R. 55(A) requires that specific
notice be sent (o the defendant indicating that a
default judgment is being sought  As a result, Civ.R,
55(A) is inapplicable to a Chapter 1925 small claim's
matter, and, the reference to default in

R.C.1925.05(A) cannot be a Civ.R. 55(A) reference.

That being the case, the only other theory which is
harmonicus with both the rules and the statute is that
the defendant is in default only in the sense of not
showing up for trial.  Thus, as in the regular civil
docket, the trial court must proceed ex parte on the
nerits as explained earlier. See Staff Notes, Civ.R,
55. However, in the instant matter, subsequent Lo the
first hearing in which appellant failed to appear, the
trial court specifically notified appellant that it had
fourteen days to show cause why default judgment
should not be granted. The final judgment entry also
talks in terms of a defauir judgment. Normally if the
record is neutral on the issue and if there is an
absence of a tramscript andfor findings of fact and
conclusions of law, we would presume that the trial
court did the right thing and conducted an ex parte
proceeding on the ments and not a Civ.R. 55(A)
proceeding on damages only,  Unfortunately, the
instant record is not neutral, rather it is specifically to
the contrary, as it plainly designates that & defaui!
judgment was contemplated and granted. Thus, the
judgment is voidable. However, no objection was
raised and the appeal taken in this matter does not
address this issue.  Becaunse this was a voidable
rather than a void judgment, the issue is waived.

Next, turning to the merits of this appeal, appellant
raises some arguable reasons as o why there is a lack
of subject matter jurisdiction. However, the
determination of subject matier jurisdiction as
between PUCO and the Ohio courts is often highly
fact dependent. In the ingstant matter, there is no
record of any trial court proceedings before this court
which contains the necessary facts, The facts relied
upon to support appellant's elaim of a lack of subject
matter jurisdiction are only found in appellant's trial
and appellate briefs. Such claimed facts do not exist
as evidence when they are presented in that format.
Nevertheless, the majority opinion relies heavily on
these facts in reaching its conclusion that there was
0o subject mattet jurisdiction.

I contend that because of the lack of evidence in the
record, we do not know what the critical facts were.
However, 1 would agree that appellant has made an
adequate suggestion of a lack of subject matter

jurisdiction, That being the case, further
investigation was warranted and the trial court should
have held an evidentiary hearing to determine its own
jurisdiction. Despite the fact that the issue of subject
matter jurisdiction can be raised at any Isvel of the
proceeding, the trial court is the most logical place
for the issue to be resolved.

%5 Thus, contrary to the majority's opinion, I do not
believe that the record is sufficient for this court 1o
resolve the merits of the subject matter jurisdiction
issue.  As a result, 1 dissent with the majority's
decision which was based on the merits of the
jurisdictional determination.

My opinion would be to reverse and remand this
matter to the trial court in order for it to determine its
own jurisdiction by conducting an evidential hearing,
Accordingly, I dissent.

Chio App. 11 Dist.,1997.

Senchisin v. Ameritech

Not Reported in N.E.2d, 1997 WL 590151 (Qhio
App. 11 Dist.)

END OF DOCUMENT
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C
Linkous v, Mayfield
Ohio App.,1991,
Oaly the Westlaw citation is currently available.
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio, Fourth District, Scioto

County.
William LINKOUS, Plaintiff-Appellant,
v.
James L. MAYFIELD, Admr., Bureau of Workers'
Compensation, et al., Defendants- Appellees.
No. CA1894,

June 4, 1991,

James C. Avers, and Larrimer & Larrimer,
Columbus, for appellant.
Anthony J. Celebrezze, Ohio Attorney General, and
Sandra Becher, Assistant Attorney General,
Columbus, for appellees Mayfield and the Industrial
Commission of Ohio, ™

HARSHA, Judge.

*1 This is an appeal from judgments entered by the
Scioto County Court of Common Pleas dismissing
the complaint of William Linkous, plaintiff-appellant,
seeking additional workers' compensation for a
psychological condition, on the basis that the court
lacked subject wmatter jurisdiction and further
overruling his motion for 2 mistrial or a new trial,

Appellant assigns the following errors:
ASSIGNMENT OF ERROR NO. |

THE COURT ERRED AS A MATTER OF LAW
WHEN 1T CONSIDERED EVIDENCE
PRESENTED BY DEFENDANT-APPELLEE IN
SUPPORT OF HIS MOTION TO DISMISS
WITHOUT CERTIFICATION,
AUTHENTICATION OR CROSS-EXAMINATION.

ASSIGNMENT OF ERROR NO, 2
THE COURT ERRED AS A MATTER OF LAW

WHEN IT SUSTAINED A MOTION TO DISMISS
FOR LACK OF JURISDICTION BY
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DEFENDANT-APPELLEE WITHOUT
ALLOWING  PLAINTIFF-APFELLANT TO
FRESENT REBUTTAL EVIDENCE.

ASSIGNMENT OF ERRORNO. 3

THE COURT ERRED AS A MATTER OF LAW
WHEN [T TFOUND THAT  PLAINTIFF-
APPELLANT EKNEW OR SHOULD HAVE
KNOWN OF HIS INDUSTRIALLY CAUSED
PSYCHIATRIC CONDITION AT LEAST TWO
YEARS PRIOR TO HIS FILING A MOTION WITH
THE COMMISSION FOR AN ALLOWANCE OF
THE CONDITION.

ASSIGNMENT OF ERROR NC. 4

THE COURT ERRED AS A MATTER OF LAW
WHEN IT OVERRULED PLAINTIFF-
APPELLANT'S MOTION FOR A MISTRIAL OR
IN THE ALTERNATIVE MOTION FOR A NEW
TRIAL. '

On or about July 2, 1964, appeliant, while an
employee of Andrew Bihl & Sons, was injured
during the course of and arising out of his
employment. Appellant filed a workers'
compensation claim based upon the 1964 injury and
the Industrial Commission of Ohio allowed benefits
for the following condition::

Laceration of right lower leg below knee; deep
vencus damage with chronic venostasis, right leg.

On May 4, 1987, appellant filed an application
requesting workers' compensation for an additional
psychiatric/psychological condition which he claimed
10 have been caused by his 1964 leg injury. On
October 27, 1987, a district hearing officer for the
Bureau of Workers' Compensation denied appellant's
claim for additional benefits on the basis that there
was an insufficient causal connection between his leg
injury and his alleged psychological condition. The
Regional Board of Review affirmed the district
bearing officer's decision and the Industrial
Commission denied appellant's further appeal.
Appeltant then filed a tmely notice of appeal to the
trial court from the adverse administrative
determination, and on July 18, 1988, appellant filed a
complaint which essentially set forth the
aforementioned facts and prayed for the right to
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workers' compensation benefits for the alleged
psychological condition™2  Appellees admitted the
allegations concerning the prior adminisirative

proceedings.

Subsequently, a jury trial was held at which the
following pertinent evidence was introduced.
Appellant testified that he had completed six years of
school when he started working for Andrew Bihl &
Sons m the 1940's.  On July 2, 1964, he mjured his
right leg with a circular saw while working,
Sometime following his return to work, he left
Andrew Bihi & Sons because of a dispute with its
new aowners and since he could no longer do the hard
labor required.  Appellant eventually worked as a
truck driver for Phoenix Pie Company, until the
company closed in 1983, In 1984, appellant suffered
a light heart attack and received six months of
psychological counseling, Appellant testified that at
the time of his heart attack in 1984, he feli that the
atiack was caused by or brought on because of
anxiety and depression that he had been experiencing
because of his leg injury.  On ¢ross-cxamination of
appellant, the following exchange occurred:

*2 Q. And in 1984 when you were going through the
psychological counseling with the doctor at Shawnee
Hospital, did you tell the doctor then that that was the
cause of your anxicty and depression?

A. Ibelieve I did. I can't remember for sure.

Q. But in your mind at that time, in 1984, when you
were receiving the counseling, you felt that your
problems were directly caused by the accident in
1964, is that carreci?

A. Yes, ma'am.

When asked whether he felt depressed about his leg
condition and whether he suffered any psychological
problems  before 1934, appellant testified
affirmatively although he further noted that he was
“no doctor.”

Dr. David H. Proctor, appellant's ireating phvsician
since November 2, 1984, testified that appellant had
suffered from anxicty and depressicn since the first
time he had treated him and that appellant's anxiety
and depression were directly and causally related to
his 1984 leg injury. Dr. Proctor further testified that
he was aware (hat appellant had been admiited on
April 6, 1934, to the Portsmouth Receiving Hospital
for what appellant had thought was a heart attack and
that therc was nothing contained in that namative

Page 2

report indicating thal appellant had been depressed
about the condition of his right leg at the time of his
admission,

Following appeliant and Dr. Procior's testimony as
well as the introduction into evidence of a 1986
photograph of appellent's leg, appellant rested his
casge, and appellees moved to dismiss the case on the
basis that the trial court lacked subject matter
jurisdiction. Appellees based their motion to dismiss
on appellant's admission during cross-examination
that he knew in 1984 that his psychological problems
were caused by his 1964 accident, and that appellant
failed to file his additional psychological claim until
May 4, 1987. Appellant's counsel was afforded the
opportunity by the trial court io be heard on
appellees’ dismissal motion and he argued: (1) lack
of subject matter jurisdiction is am affirmative
defense upon which appellees had the burden of
proof.  (2) there was conflicting evidence about
whether appellant knew or shouwld have known in
1984 about his psychological condition and iis
commection to his leg injury; and (3} the date the
Industrial Commission received writien votice of
appellant's additional claim for hie psychological
condition might have been prior to the May 4, 1987
datc appcllant filed his claim, and only the
administrative file would include that information.
The trial court then ordered appellees’ counsel to get
the administrative file. After further argument and
following appellanl's counsel's stalement io the tral
court that he had “nothing further to add,” the trial
court granted appeliees’ motion 10 dismiss for lack of
subject matter jurisdiction. The trial court
subsequently overruled appellant's motion for a
misirial or in the aliernative, motion for a new irial.

Appellant's first assignment of error asserts that the
trial court erred when it considered evidence
presented by appellees in support of his motion to
dismiss without certification, authentication, or cross-
examination. Appeilant asserts that the mal couri's
viewing of the appellant's Industrial Commission
claim file without certification, authentication, or
cross-examination constituted error.

*3 } should be emphasized that appellant's counsel
initially referred to the administrative file in arguing
against appellees' dismissal motion. Furthermore,
appellant did pot object o the trial court's
consideration of the claim file in determining
appellees’ dismissal motion.  Finally, in appellant's
March 9, 1950 motion for & mistrial or, in the
altemative, motion for a new trial, the following is
stated:
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Defendant, without opening his case and out of the
hearing of the jury, produced the Commission file.
All parties and the Court bad an opportunity to view
the file. Technically, the file was never before the
Court, but Plaintiff has an objection of substance and
merit and will admit that the Commission’s first
notice was May 4, 1987

(Emphasis added).

A party is not permitted to take advantage of an error
which he himself invited or induced the trial court to
make. Center Ridge Ganley, Inc. v. Stinn (1987), 31
Ohio 8§t.3d 310, 313: Frank v, Yulcan Materigls Co,
(1988), 55 Ohio App.3d 153, 156, Moreover, the
general rule is that an appellate court will not
consider any etror which counsel for a party
complaining of the trial court's judgment could have
called but did not call to the trial court's attention at a
time when such error could have been avoided or
corrected by the trial court. State v. 198) Dodee Ram
Far (1988). 36 Ohio St.3d 168, 170. In the case at
bar, appellant's counsel advised the trial court that the
administrative  file was necessary for the
determination of the dismissal motion, and appellant
failed to object to the trial court's procedure in this
vegard.  Therefore, any error by the trial court in
viewing the Industrial Commission file was waived.

Appellant  additionally relies wupon Rustin v
Prudentigl Ins. Co. (1928), 27 Ohio App. 466, which
held that the trial court erred in considering evidence
introduced by the defendant after the plaintiff rested
his case in determining the defendant’'s motion for a
directed verdict.  In determining a motion for a
directed verdict, it is the duty of the trial court to
submit an essential issue to the jury when there is
sufficient evidence, if believed, relating to thal issue
to permit rcasonable minds o reach different
conclusions on that isswe; however, if all the
evidence relating to an essential issue is sufficient to
permit only a conclusion by rzasonable minds against
a party, after construing the evidence most favorable
10 that party, it is the duty of the trial conrt to instruct
a finding or direct a verdict on that issue against that
patty. Hzlmick v. Republican-Franklin Ins._Co.
{1988), 39 Ohio St.3d 71, 74-75; Q'Day v. Webh
1972), 29 Ohio St2d 215, 219-220; Civ.R.
S0(AX4). A directed verdict motion is made at trial
and decided on the evidence that has been admitted.
Joyee v. General Motors Corn. (1890), 49 Ohio St.3d
93, 95. In the context of a directed verdict motion,
the trial court cannot rely upon evidence that has not
been admitted at toal. Civ.R. S50(AX¥4); Rustin,

SUpra.

*4 Appellant essentially argues that by considering
the Indusirial Commission file, which had not been
introduced into evidence at frial, the irial court
committed reversible error, However, the motion in
the case at bar was not one for a directed verdict
pursuant to Civ.R. 50{A}4) but was a motion to
dismiss for lack of subject matter jerisdiction, see,
¢.p., discussion in appellants third assignment of
crror, infra.  In determining a motion to dismiss for
lack of subject matter jurisdiction, the court is not
restricted 1o the pleadings, but may review any
evidence, such as affidaviis and testimony, fo resolve
factual disputes conceming the existence of
jurisdiction to hear the action. 2A Moore's Federal
Practice (1985) 12-45-12-46, Para. 12.07[2.-1]); Cf,
alsa, American Greetings Corp. v, Cohnr_{6th
Cir.1988), 2839 F.2d 1164 Based upon the
foregoing, the tral courd arguably did not err in
considering the adminmistrative claim  file.
Furthermorsg, as previously noted, to the extent that
this constituted error, such ciror was waived by
appellant’s coumseFs actions. Appellant’s first
assignment of error is overruled.

Appellant's second assignment of crror asserts that
the trial court erred when it granted appellees' motion
to dismiss for lack of subject matter jurisdiction
without allowing appellant lo present “rebuttal”
evidence.  Appellant contends that: (1) lack of
subject matter jurisdiction is an affirmative defense
pursuant to Civ.R. 12(B}(1} which appelless had the
burden of proving; (2) appellees failed to introduce
any evidence to suppori the affirmative defense; and
{3) the trial court erred in failing to afford appellant
the opportunity to present rebuttal evidence on the
subject matter jurisdiction issue.

We initially note that appeliant's contention that lack
of subject mailer jurisdiction is an affirmative
defense is without merit since such defense is not
listed among those in Civ.R. 8 and it has been
consistently held that once the existence of subject
maiter jurisdiction has been challenged, the burden of
establishing it always rests on the party asserting
jurisdiction, See, 2A Moore's Federal Practice
(1985) 1246, Para. 12.07[2.-1}, analyzing the
analogous Fed R.Civ.P. 12(h)1). We will consider
appellant's second contention regarding appellees'
alleged failure to introduce evidence in the context of
appellant’s third assignment of error.

Appellant arpucs that the trial court erred in failing to
afford him the opportunity to present “rebuital”
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gvidence on the jurisdiction issue. Once lack of
jurisdiction is raised by a party, the party asserting
jurisdiction must be given an opportunity to be heard
before dismissal is ordered. 2A Moore's Federal
Practice (1985) 1245, Para, 12.07{2.-1]. In the case
at bar, appellant was afforded the opportunity to
arpue against the dismissal.  Moreover, at trial,
appellant's counsel did not offer any evidence even
though it was appellant's burden to establish that the
trial cowrt had jurisdiction over his claim for an
additional psychological condition. Instead,
appellant's counsel explicitly advised the trial court
that he had “nothing further to add.™  Therc is
nothing in the record of the wial 10 indicate that the
trial court precluded appellant from offering

evidence. Appellant's second assignment of error is
overruled.

*§ Appellant's third assignment of error asserts that
the trial court erred when it found that he knew or
should have known of his indusirially caunsed
psychiatric condition at least two years prior to his
filing a motion with the Industrial Commission for an
allowance of the condition. R.C, 4123.84 provides,
in pertinent part, as follows:

(&) In all cases of injury or death, claims for
compensaticn or benefits for the specific part or parts
of the body injured shall be forever barred unless,
within two years after the injury or death:

(1) Written notice of the specific part or paris of the
body claimed to have been injured has been made to
the industrial commission or ihe burean of workets'
compensation;

The commission has conlinuing jurisdiction as set
forth in section 4123.52 of the Revised Code over a
claim which meets the requirement of this section,
including jurisdiction to award compensation or
benefits for loss or impairment of bodily functions
developing in a part or parts of the body not specificd
pursuant to division (A)1) of this section, if the
commission finds that the loss or impairment of
bodily functions was due to and a result of or a
residual of the injury to one of the parts of the body
set forth in the written notice filed pursuant to
division (AX1) of this section.

R.C. 4123 .84 requires a claimant to file a motion for
an additional allowance within two years of the time
the claimant knew or should have known of the
additional condition. Clementi v. Wean United,_Inc.

{1988), 39 Ohio St.3d 342, syllabus; Edwards v, AT
& T Technologies, Inc. (1989), 42 Ohio St.3d 119
At first glance, R.C. 4123 84 appears 1o be in the
form of a statute of limitations. Indeed, it is inchaded
under the Revised Code heading “LIMITATION OF
ACTION.” Tt has been held that where the bar of the
statute of limitations is not presented as a defense
either by motion before pleading pursvant to CivR.
12(B), or affimatively in a responsive pleading
pursuant to Civ.R. 8{C), or by amendment made
under Civ.R. 15, then the defense is waived under
Civ.R. 12(H), and a motion raising the defense at tnal
is not timely made. Mills v. Whitehouse Trucking
Co. (1974), 40 Ohio Se.2d 53, syllabus, Hoover v,
Sumlin (1984), 12 Ohio St.3d 1; Spies v. Gibson
(1982), 8 Ohio App.3d 213,  Therefore, if R.C.
4123.84 is a slatte of limitations under the
circumstances of the case at bar, appellees argnably
waived such defense by waiting to raise il at trial,

Conversely, if failure of an employee to comply with
R.C, 4123.84 for so-called “flow-through” conditions
addresses subject matter jurisdiction, such dismissal
motion could be properly raised at anytime. Civ.R.
oz v. Eaton Corp. (1976), 48 Ohi
236, State, ex rel Lawrence Development Co. v.
Weir {1983), 11 Ohio App3d 96. R.C. 4123.52
provides as follows:

The jurisdiction of the industrial commission over
each case shall be continuing, and the commission
may make such modification or change with respect
thereto, as, in Iis opinion is justified. Nao
medification or change nor any finding or award in
respect of any claim shall be made ... unless written
natice of claim for the specific part or parts of the
body injured or disabled has been given as provided
in section 4123 .84... of the Revised Code.

*6 The essential requirement of R.C. 4123,84 and
4123 .52 is that an injured employes must give written
notice within two years of the specific part or parts of
the body he claims to have been injured. Mikoch v.
Sherwin- Wiliiams Co. (1588), 45 Chio App.3d 1.
These sections of the Revised Code appear 1o qualify
the right of the action for allowances of additional
conditions rather than merely provide a time
limitation on the remedy since it is the continuing
Jurisdiction of the Industrial Commission as well as
the jurisdiction of trial courts to hear the action de
novo that are limited. Cf, e.g., Taylor v. Black &
Decker Mfe. Co (1984), 21 Ohio_ App.3d 186;
Sechler v. Krouse {1978), 56 Ohio St2d 185; see,
also, Basics of Ohio Workers' Compensation Law
(1990), Ohio CLE Instifute, 4.7-8(B), describing R.C.
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4123 .84's requirement for additional condition claims
as an “‘element” of a compensable injury. Based
upon the foregoing, appellees' motion to dismiss wag
properly raised on the basis of lack of subject marttez
jurisdiction.

Contrary to appellant’s contention that no evidence
was introduced by appellees to support their
dismissal motion, we again emphasize that appellant
bore the burden of proving compliance with R.C.
4123.52 and 4123 .84 once appellees raised the issue.
Moare's Federal Practice, supra. Moreover, contrary
to appellant's argument that the trial court could not
have granted appellees’ motion io dismiss for lack of
subject matter jurisdiction where the evidence was
“conflicting” concerning appellant's knowledge about
causation, any factual dispute upon which the
existence of jurisdiction may twm is for the court
alone, and not a jury, to determine. 2A Moore's
Federal Practice (1985) 1249, Para. 12.07[2.-1}
Appellate review of such a factwal determination is
generally on a clearly erroneous basis. 7d.; Eaten v.
Dorchester Develgpment, Inc. {11ith Cir.19%2), 692
F.2d 727 (both treatise and case analyzing analogous
Fed.R.Civ.P, 12{b)(1).

In the instant case, appellant's own notice of appeal
as well as his counsel's admission in his March 9,
1960 motion for a mistrizl or, in the altemative,
metion for a new trial, that the Industrial
Commission’s first “written notice” of appellant's
claim of additional psychological conditions flowing
from his 1964 leg injury was his May 4, 1987
application for additional compensation.
Additionally, appellant explicitly testified at trial that
in 1984, he knew that his anxiety and depressiom
were causcd by his 1964 lep injury. Therefore, the
trial court had sufficient evidence before it to
conclude that it lacked subject matter jurisdiction in
that appellant had failed to comply with the
requirements of R.C. 4123.84° Clementi, supra.
Hence, we find that the trial court did not commit
error, let alone “clear” error, in granting appellees’
motion to dismiss. Appellant's third assignment of
error is overruled.

*7 Appellant's fourth assignment of error asserts that
the tral court erred in overruling his motion for a
mistrial or, in the allemative, motion for a new trial.
A motion for a misirial as well as a motion for a new
trial based other than upon legal error are committed
to the discretion of the trial court, and an appellate
court will not reverse the trial court's rulings on these
motions absent an abuse of discretion.  See, e.g.,

Krejei v. Halak (1936), 34 Ohio App.3d §; Swne v,

Page 5

Scott {1986), 26 Ohio St3d 92. 96. The term
“Abuse of discretion™ connotes more than an error of
law or judgment; it implies that the court's attitude is
unreasonable, arbiary, or  unconscionable,

Blakemore v. Blakemore {1983}, 5 Ohio St3d 217,
19.

Appellant incorporates his prior arguments under his
first three assignments of emor in support of his
fourth assignment of error.  For the rcasons sct forth
in our disposition of appellant's first three
assignments of error, the trial court did not abuse its
sound discretion in overruling appellant's motion for
a mistrial or, in the alternative, motion for a new trial.
Furthermore, we discern no emror of law committed
by the trial court in granting appellees' dismissal
motion.  Accordingly, for the foregoing reasons,
appellant's fourth assipnment of error is overruled,
and the judgment of the trial court is affirmed.

JUDGMENT AFFIRMED.

STEPHENSON, P.J., and STAPLETON, J., concur
in judgment and opinion.

Hon. WILLIAM B. STAPLETON, Judge of the
Brown County Court of Common Fleas sitting hy
assighment in the Fourth District Court of Appeals.

FN1. Appellee Andrew Bihl & Sons, the
employer of appellant when be suffered his
leg injury, did not file an appellate brief,

FN2. Appellant relies upon inferences drawn
from filed physician's depositions as well as
the 1984 Portsmouth Receiving Hespital
narrative summary io suggest that since
appellant did not complain of depression and
anxiety from his 1964 leg injury but merely
depression and anxiety associated with his
unemployment, he lacked the requisite
subjective or objective knowledge that his
additional psychological conditions were
caused by his 1964 leg injury in 1984,

Ohio App.,1991.

Linkous v. Mayfield

Not Reported in N.E.2d, 1991 WL 100358 {Ohio

App. 4 Dist.)
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Collins v. Hamilton County Dept. of Human Services
Ohic App. 10 Dist.,2002.
Only the Westlaw citation is currently available.
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.
Court of Appeals of Ohio, Tenth District, Franklin
County.
Terence COLLINS, Appellant-Appellee,
v,
HAMILTON COUNTY DEPARTMENT OF
HUMAN SERVICES, Appetlce-Appeltant.
No. 01AP-1194.

March 21, 2002,

Employee of county department of human services
appealed State Personnel Board of Review's (SPBR)
order that affirmed his termination, The Court of
Common Pleas, Franklin County, reversed.
Department appealed. The Court of Appeals, Bryant,
I, held that jurisdiction was lacking over employee's
appeal.

Judgment vacated and case remanded with
instructions.
West Headnotes

Officers and Public Employees 283 €72.41(1)

283 Officers and Public Employees
2831 Appointment, Qualification, and Tenure
2831(H) Proceedings for Removal, Suspension,
or Other Discipline
2831(F)3 Judicial Review
283k72.41 Decisions
Forum for Review

283k72.41(1) k. In General. Most

Reviewable;

Cited Cases

Court of Common Pleas lacked jurisdiction over
classified civil service employee's appeal of State
Personnel Board of Review's (SPBR) order that
affirmed his termination from county department of
human services, as employee did not file appeal in
county of his residence. B.C. & 124.34(A). (B).

Appeal from the Franklin County Court of Common
Pleas.

Newman & Meeks Co., L.P.A., and Robert B.

Page 1

Newman, for Terence Collins.
Michael K. Allen, Hamilton County Prosecuting

Attorney, and Kathleen H. Bailey, for Hamilton
County Department of Human Services.

QPINION

BRYANT, J.

*1 Appelles-appellant, Hamilton County Department
of Human Services (“HCDHS"), appeals from a
judgment of the Franklin County Court of Common
Pleas that reversed an order of the Siate Personnel
Board of Review (“SPBR"} affirming the termination
from employment of appellant-appeflee, Terence
Collins, and modified the discipline the SPBR
imposed. Because the common pleas court lacked
jurisdiction over Colling' appeal, we vacate the
judgment of the common pleas court.

Effective July 24, 1999, HCDHS, pursuant to former
R.C, 124.34, removed Collins from his supervisory
position with HCDHS due to alleged gross
misconduct, neglect of duty, failure of good behavicr,
ineficiency, immoral conduct, malfeasance and
nonfeasance, HCDHS alleged that during normal
working hours Collins accessed inappropriate
websites, including pommographic and sexually
explicit sites and horse racing sites, unrelated to his
job and in violation of HCDIIS policy. According to
HCDHS, Collins' access to the websiles was
excessive, not occasional or incidental.

Collins timely appealed to the SPBR. Following a
hearing, the hearing officer issued & report and
recommended that Collins' appeal be denied. Collins
filed objections to the report and recommendation. In
an order runc pre tunc, dated September 20, 2000,
the SPBR adopted the report and recommendation,
and affirmed Collins’' removal.

Collins timely appealed to the Franklin County Court
of Common Pleas. The common pleas court reversed
the SPBR's order affirming Collins' termination,
modified the sanction to sixty days without pay, and
ordered Colling to be reinstated after the sixtyday
period with all back pay and any other benefitz to
which Collins was entiled. HCDHS appeals, and
855igns two errors;

First Assignment of Error
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THE LOWER COURT LACKED SUBJECT
MATTER JURISDICTION TO CONSIDER
COLLINS' APPEALJ.]

Second Assignment of Error

THE LOWER COURT ERRED BY REVERSING
IN PART THE ORDER OF THE STATE
PERSONNEL BOARD OF REVIEW AND IN
MODIFYTNG THE DISCIPLINE IMFOSED
BECAUSE SAID ORDER 15 SUPFORTED BY
RELIABLE, PROBATIVE, AND SUBSTANTIAL
EVIDENCE AND IS IN ACCORDANCE WITH
LAW[]

HCDHS' first assignment of error asserts the common
pleas court lacked subject matter jurisdiction over
Collins' appeal. “Subject-matter jurisdiction of a
court cennctes the power 1o hear and decide a case
upon its merits, * ¥ * "Morrison v. Steiner (1972), 32
Qhio $t.2d 86, 87, 260 N.E 2d 841. See, also, Falmac
Industries, inc. v. Ecotech Mach., fne, (2000}, 137
Ohic  App3d 408, 411-412 738 NFE2d 8713
(“Subjeci matter jurisdiclion refers to the authority
that a court has to hear the particular claim brought to
it and 10 grant the relief requested™). If a court Jacks
subject matter jurisdiction and renders 2 judgment,
that judpment is void ab Initio. Patton v, Diemer
(1988). 35 Ohio 8t.3d 68, 518 N.E.2d 941, paragraph
three of the syllabus. Moreover, “[w]here a court has
no jurisdiction over the subject matter of an action or
an appeal, a challenge to jurisdiction on such ground
may effectively be made for the first time on appeal
in a reviewing court.”Jenkins v. Keller (1966), 6 Ohio
51.2d 122,123, 216 N.E 2d 379, paragraph five of the
syllabus. See, also, Civ.R. 12(H)(3) (“Whenever it
appears by suggestion of the parties or otherwise that
the court lacks jurisdiction of the subject matter, the
court shall dismiss the action”).

*2 R.C, 124.34 addresses the removal of an employee
in the classified service of a coumty. Former R.C.
124.34 provided that an employce who is removed
may appeal to the SPBR and may appeal the SPBR's
decision to the court of common pleas of the county
in which the employee resides. See former R.C.

124.34(A) and (B).

The Chio Supreme Court in Davis v. Bd, of Review
(1980), 64 Ohio St.2d 102, 413 N.E.2d §186, syllabus,
interpreted its earlier decision of fk re Termination of
Emplavment (1974). 4 i 07,321 NE.2d

603 and construed R.C. 11912 with 124.34. It held
that “[a] member of the classified civil service,
aggrieved by a decision of the State Personnel Board
of Review affirming his removal or reduction in pay
for disciplinary reasons, must bring his appeal, if at
all, in the Court of Common Pleas of the county of
his residence "HCDHS contends Collins resides in
Hamilton County, not Franklin County, making
Hamilton County the appropriate foram for an appesl
of the SPBR's decision.

“[IIt has been consistently held that once the
existence of subject matier jurisdiction has been
challenged, the burden of establishing it always rests
on the party asserting jurisdiction."Linkous v.
M, ne 4, 1991), Scioto App. No. CA1394
unreported. As the party who sought relief in
Franklin County Common Pleas Court, Collins had
the burden of establishing proper jurisdiciion.

The record does not support Collins' residence is in
Franklin County. Former Ohio Adm.Code 124.3-
O1(AY) 1) required that the notice of appeal 1o the
SPBR should include an appellant’s name, address,
and ielephone number. Here, in a written notice of
appeal to the SPBR dated July 28, 1999, Colling'
atlorney advised that "“Mr. Collins' address/phone
number is 2704 East Towers Drive # 203, Cincinnati,
OH 45238."See, also, Notice of Appeal to Franklin
County Court of Common Pleas (indicating in
handwritten notation that Collins’ address is “2704 E.
Towers Dr[.] Apt 203[,] Cincinnati, 45238”),
Because Collins is not a Franklin County resident,
Collins properly could not bave appealed the decision
of the SPBR to the common pleas court of Franklin
County.

We recognize that “[ojnce lack of jurisdiction is
raised by a party, the party asserting jurisdiction must
be given an opportunity to be heard before dismissal
is ardered.” Linkous, supra.Here, Collins responded to
HCDHS' jurisdictional contentions in his hrief.
Collins stated “[n]o motion to dismiss was made in
the trial court. The record is complete in this court.
There are no factual predicates in support of
Appellant's arguments relating to Appellee Mr.
Colling' residency. The record is silent as o his
residency of Mr. Collins' appeal to Frankdin County
or now, This courl cannot decide this issue based on
the speculation of counsel. The Appellant hes elected
not to raise this issue and has no factual basis in the
record for doing so now.”(Collins' Brief, 4.)

As noted, however, the record establishes Collins'
residency outside Franklin County, Because Colling
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does not dispute that fact, but instcad responds based
oh a misinterpretation of the record, his arguments
are not well-taken. By contrast, had Colling
responded with a basis for finding the requisite
jurisdiction in the Franklin County Common Pleas
Court, then a remand for a hearing on the issue
arguably may have been appropriate. In the absence
of any indication from Collins that he may have
resided in Franklin County, remanding the matter for
a hearing on the issge would be a wvain act
Accordingly, HCDHS' first assignment of error is
sustained. Moreover, becanse the Franklin County
Court of Common Pleas lacked subject matter
jurisdiction, rendering its judgment void ab initio,
HCDHS' second assignment of error is moot.

*3 Having sustained HCDHS' first assignment of
error, rendering moot its second assignment of error,
we vacate the judgment of the common pleas court
and remand this matter to the Franklin County
Common Pleas Court with instructions to dismiss the
case for lack of subject matter jurisdiction.

Judgment vacated and case remonded with
instructions.

LAZARUS and PETREE, JI., concur.

Ohio App. 10 Dist.,2002.

Collins v. Hamilion County Dept. of [luman Services
Not Reported in N.E.2d, 2002 WL 433671 (Ohio
App. 10 Dist.), 2002 -Ohio- 1325
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