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The Public Uriliries Commission of Qhio

RENEWAL APPLICATION FOR AGGREGATORS/POWER BROKERS

Please print or type all-required information. Identify all attachments with an exhibit label and
titte (Example: Exhibit A-10 Corporate Structure). - All attachments should bear the legal name
of the Applicant. Applicants should file completed applications and all related correspondence
with the Public Utilities Commission of Ohio, Docketing Division; 180 East Broad Street,

Columbus, Ohio 43215-3793,

A.  RENEWAL INFORMATION

Applicant’s legal name, address, telephone number, PUCO certificate number, and

A-l
web site address
Legal Name Volunteer Energy Services, Inc.
Address 790 Windmiller Drive, Pickerington, Ohio 43147
PUCO Certificate # and Date Certified 03-108 (1), September 11, 2003
Telephone # (800) 977-8374_ Web site address (if any)_www.volunteerenergy.com
A-2  List name, address, telephone number and web site address under which Applicant
will do business in Ohio
Legal Name Volunteer Energy Services, [nc.
Address 790 Windmiller Drive, Pickerington, Ohio 43147
Telephone # (800) 977-8374 Web site address (if any)_www.volunteerenergy.com_
A-3  List all names under which the applicant does business in North America r~
Volunteer Enerpgy Services, Inc. E:E
VESI - o
L <
- -
S, ——
s ~
A-4  Contact person for regulatory or emergency matters n -
\—j =
Nume Richard A. Curnntte. Sr. =
Title President (.a;

Business address 790 Windmiller Drive, Pickerington, Ohio 43147
Fax # (614) 328-2935

Telephone # (614) 328-2934
E-mail address (if any)_reurnutte@volunteerenergy.com

This 18 to certify that the imager appearing atre an

accurate and complete xreproduction of a case file
document delivered in the regular couise of /busi?asa.
LA Date Processed /D, / 9—-' 5_7

Techniciaxn
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A-3

A8

A9

A-10

B-1

B-2

Contact person for Commission Staff use in investigating customer complaints

Name Chris Munn

Title Account Manager

Business address 790 Windmiller Drive, Pickerington, Ohio 43147
Telephone # (614) 328-2945 Fax # (614) 328-2946
E-mail address {if any)_cmunn{@volunteerenergy.com

Applicant’s address and toll-free number for customer service and complaints

Customer Service address 790 Windmiller Drive, Pickerihgton, Ohiip 43147
Toll-free Telephone #_(800) 977-8374 Fax # (614) 856-3301
E-mai} address (if any)_cmunn@rvolunteerenergy.com

Applicant's federal employer identification nnmber # 31-1772693

Applicant’s form of ownership (check one)

[ Sole Proprietorship OPartnership
L] Limited Liability Partnership (LLP) OLimited Liability Company (LLC)
Corporation [0 Other

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED:

Exhibit A-9 "Principal Officers, Directors & Partners” provide the names, titles,

addresses and telephone numbers of the applicant’s principal officers, directors, partners,
or other similar officials.

Exhibit A-10 "Corporate Structure," provide a description of the applicant’s corporate
structure, including a graphical depiction of such structure, and a list of all affiliate and
subsidiary companies that supply retail or wholesale electricity or natural gas to.
customers and companies that aggregate customers in North America.

APPLICANT MANAGERIAL CAPABILITY AND EXPERIENCE

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED:

Exhibit B-1 “Jurisdictions of Operation,” provide a Ist of all jurisdictions in which
the applicant or any affiliated interest of the applicant is, at the date of filing the
application, certified, licensed, registered, or otherwise authorized to provide retail or
wholesale electric services including aggregation services. '

Exhibit B-2 "Experience & Plans," provide a description of the applicant’s experience
and plan for contracting with customers, providing contracted services, providing billing
statements, and responding to customer inquiries and complaints in accordance with
Commission rules adopted pursuant to Section 4928.10 of the Revised Code.



mailto:cmuan@volunteerenergy.com

B-3

B-4

B-S

C-2

C3

Exhibit B-3 "Disclosure of Liabilities and Investigations,” provide a description of all
existing, pending or past rulings, judgments, contingent liabilities, revocation of
authority, regulatory investigations, or any other matter that could adversely impact the
applicant’s financial or operational status or ability to provide the services it is seeking to
be certified to provide.

Disclose whether the applicant, a predecessor of the applicant, or any principal officer of
the applicant have ever been convicted or held liable Hir fraud or for violation of any
consumer protection or antitrust laws within the past five years.

No [ Yes

If yes, provide a separate attachment labeled as Exhibit B-4 "Disclosure of Copsumer
Protection_Violations” detailing such violation(s) and providing all relevant documents.

Disclose whether the applicant or a predecessor of the applicant has had any certification,
license; or application to provide retail or wholesale electric service including
aggregation service denied, curtailed, suspended, revoked, or cancelled within the past

two years,
HANo HYes

If yes, provide a separate attachment labeled as Exhibit_B-5 "Disclosure of
Certification Denial, Curtailment, Suspension, or Revocation” detailing such

action(s) and providing all relevant documents.

FINANCIAL CAPABILITY AND EXPERIENCE

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED:

Exhibit C-1 “Annual Reports,” provide the two most 1ecent Annual Reporis to -

Shareholders. If applicant does not have annual reports, the applicant should provide
similar information in Exhibit C-1 or indicate that Exhibit C-1 is not applicable and why.

Exhibit C-2 “SEC Filings,” provide the most recent 10-K/8-K Filings with the SEC. If
applicant does not have such filings, it may submit those of its parent company. If the
applicant does not have such filings, then the applicant may indicate in Exhibit C-2 that
the applicant is not required to file with the SEC and why.

Exhibit C-3 “Financial Statements,” provide copies of the applicant’s two most recent
years of audited financial statements (balance sheet, income statement, and cash flow
statement). If audited financial statements are not available, provide officer certified
financial statements. If the applicant has not been in business long enough to satisfy this
requirement, it shall file audited or officer certified financial statements covering the life
of the business.



C4

C.5

Cc6

Ca

C-8

C9

Exhibit C-4 “Financial An:ag_gements,” provide copies of the applicant’s financial
arrangements t© conduct CRES s a business activity (e.g. guarantees,  bank
commitments, coniractua l arrangements, credit agreements, ete.).

Exhibit C-5 “Forecasted Financial Statements,” provide two years of forecasted
financial statements (balance sheet, income statament, and cash flow statermnent) for the
applicant’s CRES aperation, along with a list of assumpnons, and the name, address, e-
mail address, and telephone number of the preparer.

Exhibit C-6 “Credit Rating,” provide a statement disclosing the applicant’s credit rating
as reported by two of the following organizations: Duff & Phelps, Dun and Bradstreet
Information Services, Fitch IBCA, Moody’s Investors Service, Standard & Poors, or a
similar organization. In instances where an applicant does not have its own credit ratings,
it may substitute the credit ratings of a parent or affiliate orgenization, provided the -
applicant submits a statement signed by a principal officer of the applicant’s parent or
affiliate organization that guarantees the obligations of the applicant.

Exhibit C-7 “Credit Report.” provide a copy of the applicant’s credit report from
Experion, Dun and Bradstreet or a similar organization.

Exhibit C-8 “Bankruptcy Information.” provide a list and description of any
reorganizations, protection from creditors or any other form of bankruptcy filings made
by the applicant, a parent or affiliate orgamzanon that gnarantees the obligatians of the
applicant or any officer of the applicant in the current year or within the two mast recent
years preceding the application.

Exhibit C-9 “Merger Information.” provide a statement describing any disselution or
merger or acqu:sxtxon of the applicant within the five most recent years preceding the

lugi o frsidt
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Signature of Appliﬂmt& Tifle
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Notary Public
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% & My Commission Expires 4
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AFFIDAVIT

State of Chio .
Plc}tei‘@ggon 3s.
: {Town)
County of Franklin :

Richard A Curnutte S? Alfflant, being duly swomn/affirmed according to law, deposes and says ﬂm:

Volimteer Ehergy Services,

He/She isthe Presidept {Dfflce of Affant) of (Namwtl ppiicant).

That hefshe is zuthorized to and does make this affidavit for said Applicant,

1

The Applicent herein, attests under penalty of false statement that all siatements made in the.
application for certification renewal are true gnd complste and that it will emend its application while
the application is pending if ony substantial changes oceur regarding the information provided in the

application.

The Applicant herein, attests it will timely flle an annua) report with the Public Litilitles Commission
of Chio of its intrastate gross receipts, gross eamings, and sales of kilowati-hours of electrivity
pursuant to Division (A} of Section 4905.10, Dmsnon (A} of Section 4911.18, and Division {F) of
Section 4928.06 of the Revised Code.

The Applicant herein, attests that it will Gmely pay any assesgments made pursuant to Sections
4505.10, 4911.18, or Division F of Section 4928.06 of the Revised Code,

The Applicant herein, attests that it will comply with all Public Utilities Commission of Ohlo rules or
orders as adopted pursuant to Chapter 4928 of the Revised Cade,

The Applicant herein, aitests that it will cooperate futly with the Publie Utititles Commission of Oflda,
and its Staff on any atility matier including the invesiigation of any consumer comgpleint regarding asy
service offered or provided by the Applicant.

The Applicant herein, atiests that it will fully comply with Section 4928.08 of the Revised Code
regarding consent to the jurisdiction of Ohlo Courts and the service of process.

The Applicant herein, attests that it will yse its best efforts to verify that any entity with whom it has o
comtractual relationship to purchese power is In compliance with alf applicable licensing requirements

of the Federal Energy Regulatory Commission and the Public Utilities Commission of Ohio.

10.

The Applicant herein, attests that it will comply with nll siate and/or federal rules and regulations
concerning consumer protection, the environment, and advertising/promotions.

The Appiicant herein, attests that it will cooperate fully with the Public Utilltles Commission of Ohls,
the electrio distribution companies, the regional transmission entitles, and other electric suppliers in the
event of an emergency condition that may jecpardize the safety and refiability of the electrie service in
aceardance wihh the emergency plans and other procedures as may be determined appropriste by the
Commission.

If applicable to the service(s) the Applicant will provide, the Applicant herein, attests that it will adhere
to the reliability standards of (1) the North Americen Electric Reliability Council (NERC), (2) the
appropriate regional rellability courcil{s), and (3) the Public Utilities Corumission of Ohio. {Only
applicable if pertains to the services the Applicant Is offering)



t1. The Applicant herein, mitests thet ft will inform the Commission of any material change lo the
informetion supplied in the renewel application within 30 days of such materfal change, including any

change in comiact persor for regulatory purposes or contect person for Staff use in investigating
- eustomer complalnts.

That the facts above set forth are true and correct 1o the best of hisfher knowledge, informotion, and belief and that
he/she expects said Applicant to be able 1o prove the same gt any hearing hereof.

VEML1 Lo ol [ i

Signature of Affiant & Title

Sworn and subf

{inis _ /D doyof_deyobet-, P07

Year

Mo Pl
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MSr commission expires on Z ?"'Z 77 @
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MARC C. RUNCK
Notary Public
";“a"g for the State of Ohjo
y Gommissin
i gg‘,,;':"p Aprit 28, E?IIUEBWBB




EXI-]]BIT A-9

PRINCIPAL OFFICERS, DIRECTORS & PARTNERS
(See Attached)



VOLUNTEER ENERGY SERVICES, INC.

Richard A. Cumutte, Sr.
Director, President and Treasurer
800 Cross Pointe Road

Suite D

Gahanna, OH 43230

P: 614/856-3128, ext. 224

F: 614/856-3301 -
Email: rcurnutte@veenergy.com

Clark Runck

Director, Vice President and Treasurer
800 Cross Pointe Road

Suite D '

" Gaherna, OH 43230

P: 614/856-3128, ext. 235
F: 614/856-3301
Email: crunck@veenergy.com

Richard A. Cumnutte, Jr.
Director and Secretary
800 Cross Pointe Road
Suite D

Gzhanna, OH 43230

P: 614/856-3128,

F: 614/856-3301

Email: rcurnuite@veenergy.com


mailto:rcuinutte@veenergy.com
mailto:rcumutte@veenergy.com

EXHIBIT A-10

ORPORATE STRUCTURE
(See Attached)



Volunteer Energy Servicss, Inc.

EXHIBIT A-12
Organizational Chart
Richard A. Cumutte, Sr. Administrative Assistant
President Open Position -

Joff Horslay Clark Runck Richard A. Curnutta, Jr. Jarry Smith

Gas Contro! & Supply Mgr. Chisf Flnancial Officar Sales ManagerfChannal Saies Energy Sarvices/Metering Mgr.
Brenda Hammons Fubiura Agcountant Mark Skagge

Gas Analyst - 15t Quarter 2008 Sales Reprosaniative

Open Positien
Tina Perkins George Cumutie
Gax Analyst Sales Representaiive
2nd Carter 2005

—_ng::u Ledesma

G Anelyst Cheistina WMann

Contract Adminlstrator

. -p‘



EXHIBIT B-1
JURISDICTION OF OPERATION

Volunteer Energy Services, Inc. is a Certified Retail Natural Gas Suppliér in Ohio.
(Certificate Number 02-022(1)). VESI also offers wholesale natural gas service in Kentucky,
Pennsylvania, Michigan and New York.




EXHIBIT B-2
EXPERIENCE & PLANS
(See Attached)



Experience

The major objectives of VESI’s natural gas and electric supply services program are to provide a
comprehensive package that contains supply and delivery seeurity at competitive rates, complete
administrative support and responsibility, and creative supply flexibility. VESI cumrently
provides natural gas supplies and emergy services to the commercial and industrial customers,
energy cooperatives, buyer’s clubs, municipal aggregations, and trade associations throughout
the Ohio market area. As a certified broker, VESI secks to expand the army of services it offers

1o its customers. VESIhastheexpertlsetommreanenergysupplyponfohotomeet
custnmer s individual needs.

VESI’s President, Rick Curmutte Sr., has over 20 years in the natural gas and energy services
industry dealing in the sales of natural gas {0 commercial and industrial customers. All of VESI
employees and officers were previously with Volunteer Energy Corporation and have a
combined 95 years of natural gas experience. Most of this experience was and is dedicated to
providing energy services to Ohio based customers. .

Electricity Products and Energy Services
(1)  UtilityAccounts.com — Energy Accounting

VESI can offer Utility Accounts/Utility Biil Payables Processing — Utility bills
(Gas and Electric) are received, processed and paid out of an escrow account
funded by customer. Funds are wire transferred to this account by the client ona
monthly basis or bi-weekly basis. Reporing can be provided manually,
electronically or via a protected web site, www.utilityaccounts.cont. lese visit
website for DEMO.

All invoices are scanned and available for review via the Internet. The goals of
the utility bill paysbles and processing program are to verify the integrity of
charges, process invoices in a timely fashion, gather information and store that in
a conrvenient fashion. ' '

Typical reports (available on-line for each account) include Cost Allocations,
Energy Usage, Budget Variance, and -Savings Reports. The goals of on-line
reporting are to provide participating customers with access to their raw utility -
data, access to many standardized reporis and allow for interactive generation of
custom reports.

_ VESI will collect natural gas and electric consumption/usage data to establish an

- cnergy database to identify potential gas transportation. and clectric wheeling
prospects. Data will also be used to target potential customers for Energy
Services Products.

(2)  Internet Metering (IMR)

22



3)

®

VESI alsc provides Intemet Meter Reading (IMR) Services designed spamﬁca]ly
to help you meet the challenges of a new deregulated and competitive
environment. IMR was created for dercguiation — an age where information
means power and opportunity, Armedmthﬂnenghtmformanunatﬂ:englﬂmne,
you have the power to cornpete.

VESI provides remote metezing (wireless and internet applicaﬁons) for tenant
submetering and re-billing services for landlords, developers and for internal plant
cost allocations. This includes meters, meter maintenance, meter reading and
customner invoicing. Please visit website www.iTelemetry.net.

Distributed Generation (DG)
The competitive retail electric market has increased the interest in- mew

technologies. VESI has parmered with Energy Co-Opportunity {(made up of over
300 electric coops nationwide) and is recoguized as an industry leader in DG.

- VESI/Energy Co-Opportunity (EC) can offer a wide variety of Distributed

generation Products. Please visit ECO’s website www.e-coop.ozg.

Tum-key microturbine installation and service contracts are mw available in
Ohio thiough this parh1ersh1p

Microturbines to Mid-Size Gas Turbines. Small furbines to generate
electricity or provide peak-shaving. They can run on 2 variety of fuels,
inchuding natural gas, propane and fuef oil. Sizes range from 25 KW to
100 KW.

Reciprocating Engines

Fuel Cells, Run on Hydrogen, which can be extracted fiom natural gas or
propane (not commercially available). Visit website at www. hpower.com

DG opportunities have a wide range of customers and applications

CHP Combine Heat & Power {co-generation)
Digester Gas

Landfill gas

Peak Shaving

Backup and Emergency Power

Hybrid Solutions

Visual Energy Window

Volunteer Energy Services, Inc. has dcve10ped a patenied product which pmwdes detailed power
quality analysis to its clients.

3
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Gas Supply Management Prograwy

VESI’s Gas Supply Management Program is custom tailored to the end-users needs, with service
levels, pricing, and fee structure negotiated to meet each customer’s specific requirements. In
order to meet the goal and objectives as stated, VESI recommends establishing the natural gas’
eneTEy management services for our customers as outlined below: -

Gas Supply and Sterage

For consideration of supply security and price protection, VESI evaluates internuptible, finm
transportation options and storage arrangements on the LIDC and upsiream pipelines for each
- customer facility receiving gas supply from VESL

VEST’s natural gas supply strategy is focused on purchases of firm supplies under spot and long
term arrangements directly from Ohio productmn areas, producers, supplemented with
economical Gulf Coast production from various production areas and interstate pipelines. VESI
currently owns and transports on Dominion Transmission and Columbia Gas Transmission
(TCO) using Firm Transportation Services (FTS) agreements and Storage Service Trangportation
(SST) agreements. VESI also has contracts from Firm Storage Service (FSS) on TCO.

Firm Transportation/Capatity Release

VESI assesses the availability of short term and long-term release of firm capacity rights on the
Interstate pipelines upstream of customer’s facilities for our customers. In addition to the
monitoring of all relevant EBB’s, VES] has established - trading telationships with other
marketers, LDC’s and pipelines which have yieided discounted firm transportation via: capaclty
releasc programs.

T 24



Renyuirement Estimates

VESI will prepare gas requirements forecasts and submit all necessary LDC and pipeline
nominations, VESI will develop forecasting procedures that will provide adequaie usage
estimates and updates necessary to meet actual demand for VESI customers and to comply with
pipeline and LDC balancing requirements as required.

Scheduling

VESI does all necessary pipeline and LDC scheduling, dispatching and nominating required to
deliver natural gas and to ensure that VESI cusiomers have full advantage of any upstream
pipeline discounts. VESI schedules and monitors daily, all flowing gas on upsiream pipelines.
VESI has full responsibility for arranging transportation to the city gate on a daily basis within
the balancing and banking tolerances permitted by the various gas companies. All expenses,
fees, fines, or costs associated with imbalances on both the interstate transmission system and the
local gas companies are paid by VESL _ ' ' .

Customized Customer Reports

In conjunction with the performance review meetings with customers, vatious reports wﬁl be
prepared for customer use. These reports can include: cost savings as compared to published
Index and/or LDC’s rates, consumption history, price projections for budgeting, etc. ‘

Invoicing

VESI will provide a monthly invoice to each customer in a timely fashion, with a usage
breakdown by accouni. Detailed information will be supplied regarding natural gas supplied and
the appropriate cost of those supplies as per the natural gas sales agreement with each customer.
VESI will reconcile volumetric consumption and transportation charges with the applicable
utility delivery statements. VESI will provide savings analysis on a monthly basis to each GTS
customer. : .

Castomer Complainis

VESI provides a toll free number for customers inquiries. VEST will respond to custormer
inquiries and complaints in accordance with Commission rules.

Pricing

For electric customers, VESI will seek to aggregate its existing customers and contract with a
CRES provider to obtain savings for these customers. In so doing, VESI will review. the
customer’s load and billing history to determine the best options.

For gas customers, VESI will present various pricing options. Practical consideration (such as
base load expectations, peak day usage, availability of spot gas, and transportation alternatives)

23



and commercial factors (a.ltmnauve fuels, winter pnce spikes, tariff costs, long term gas market
trends, ete.) will impact the pricing selection.

Price options VESI can provide now or in the future for customers are:

1. Fixed price on an established term

2. Fixed price with petiodic adjustments tied to market tracking mechanism

3. “Cost Plus” methodology

4. NYMEX related pricing

5. ‘Inﬂcxed pricing

6. Comhinations of all above
The primary objectives of VESI are to pi*ovidc reliable, cost effective commodity supp]ms am:l
services, to insure that customers receive direct benefits from all transport disc_mmts including
capacity release utilization, VESI plans to be a supply partner and to work with customers to
achieve savings, supply security, and competitive portfolio pricing that meets the customer’s

nﬂedsandexpectaftlons VESIdemrestobeIongt:mmm'gyparmmtheachmdevuy
customer for the provision of both gas and eleciricity.

- 26



EXHIBIT B-3
DISCLOSURE OF LIABILITIES AND INVESTIGATIONS

NONE



EXHIBIT C-1
ANNUAL REPORTS

Because VESI is not publicly traded on the stock exchange, no publicly available, published
annual report exists; however, on the following pages are relevant financial disclosures
made available to shareholders at least annually.



EXHIBIT C-2
- SEC FILINGS

Volunteer Energy Services, Inc. is not required to file with the Securities Exchange
Commussion (SEC) because it 1s not publicly traded.



EXHIBIT C-3

FINANCIAL STATEMENTS
(Under Seal)

SEE DOCUMENT FILED UNDER SEAL



EXHIBIT C-4

FINANCIAT ARRANGEMENTS
{See Attached)



_ EXECUTION COPY

REVOLVING CREDIT
AND
SECURITY AGREEMENT
NATIONAL CITY BUSINESS CREDIT, INC.
(AS LENDER, ADMINISTRATIVE AGENT AND AS COLLATERAL AGENT)
apd

' NATIONAL CITY BANK
(AS ISSUER)
and |
SUCH OTHER LENDERS WHICH ARE NOW OR HEREAFTER A PARTY HERETO
. | and -
VOLUNTEER ENERGY SERVICES, INC.
. (AS BORROWER)

Janusry 31, 2005

{HCBVES! CREDIT AGR- EXECUTION GOFY.DOC: 121
NCB-VES] Sredi Agr- Execatton axpy DOC
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REYOLVING CREDIT AND SECURITY AGREEMENT

: This Revolving Credit and Security Agreement (this “Agreement™), has been
executed and dated as of January 31, 2005, byandamongiheBonower(ashemnﬂﬁudeﬁned)
the financia] institutions which are now orwhchhemaﬁcrbecomﬂapartyhcmto(wkchvely
the "Lenders" and individually, a "Lender"), National City Business Credit, Inc, an Ohio
corporation ("NCBC"), as administrative agent and collateral agent for the Lenders and the
Issuer (as hereinafler defined) (NCBC, in such capacity, the "Agent"), and National City Bank, a
national banking association, as the Issuer,

IN CONSIDERATION of the mutial covenamtz and wndertakings herein
contained, the receipt and sufficiency ofwhmharehcmbyackuowledged.thCBonuwez,ihc
Lenders, the Agent and the Issuer hereby agree as follows:

L DEFINITIONS.

1.1 Accounting Terms.

AsusedmthsAg:e:ment,ﬂieNmﬂ:cOﬂmlnanDocummts,orany
certificate, report ot other document made or delivered pursuant to this Agreement, accounting
terms not defined in Section 1.2 or elsewhere in this Agrecment and accounting termes pardy
defined in Section 1.2 to the extent not defined shall have the respective meanings given to them
under GAAP; provided, however, whenever such accounting terms are used for the purposes of
determining compliance with financial covenents in this Agreement, such accounting terms shall
be defined in accordence with GAAP. All financial computations to be made wnder this .
Agreement shall, unless otherwise specifically provided herein, be made in accordance with
GAAP apphedonabasmcnnmstentmaﬂmatcmlmspwtsmﬂﬂheﬁnammlm
delivered to the Agent and the Lenders on or prior to the Closiog Dalr.

12 = General Terms,

For purposes of this Agreemnent, the following terms shall have the following
meanings: g
"Accountants” shall have the meaning set forth in Section 2.7.

"Administrative Questiormaire” shall mean an Administrative Quesnonnmre ina
form supplied by the Agent. )

- "Advances” shall mean and include the Revolving Advances and Leiters of

Credit. -
"Advance Rates” shall have the meaning set forth in Section 2.1(a) hereof.
"Affiliate" of any P&tson shall mean (a} any Person which, directly ar indirectly,

is in control of, is controlled by, or is under common control with such Person, or (b} any Person

who is a director or officer (i) of such Person, (ii) of any Subsidiary of such Person or (iii) of any
Person described in clause {(a) above. For purposes of this definition, contro! of a Person shall
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mean the power, direct or indirect, (x) to vote five percent (5%) or more of the securities having
ordinary voting power far the election of directors of such Person, or () to direct or cause the
direction ofthemanagcmentandpuhclcs of snch Persan whether by contract or otherwiss.

- "Agemt" sha]lhavethemeamngsetforthmthe;xeamble'mﬂmhgrmmnand
shall inciude its successors and assigns,

certified patural Gasrcmarkewr anda local d15t1buhon companyproﬂdmgfmﬂnlocal
distribution company’s transporting and the remarketer’s supplying, Gas 1o customers.

"Alternaie Base Rate" shall mean, for any day, amtcpcrequaltnme
higher of: (a) the rate of interest which is estsblished from time to time by National City Benk at
its principal office in Cleveland, Ohio as its “prime rate™ or “base rate” in effect, such rate to be
adjusted automatically, without notice, as of the opening of business on the effective date of any
change in such rate (it being agreed that: (i) such rate is not necessagily the lowest raie of interest
then available from National City Bank on fluctating rate loans md (i) such rate may be
established by National City Bank by public announcement or otherwise) snd (b) the Federal
Funds Effective Rate in effect on such day phus one half of one percent (50%).

. *Anti-Terrorisn Laws” shall mean any laws relating to femorism or money

laumdering, including Executive Onder No. 13224, the USA Patriot Act, the laws comprising or
implementing the Bank Secrecy Act, and the laws administered by the United States Treasory
Department's Office of Foreign Asset Control (as any of the foregoing laws may from time o
time be amended, renewed, extended, or replaced).

(2.5%) per enmum.
“Applicable LIBOR Rate Margin™ shall mean two and one half percent (2.5%)

per annum.

"Approved Fund® shall mean any Fund that is administered of maoaged by () a
Lender, (b)anAiﬁhatcofaLendm‘or(c)anmmyoranAﬁhatcofanmﬁtyﬂmtad:mmstmor

managmal.mder

“Assignment and Assamption” shaﬂmmmassngmnmtandasmphoneataed
into by a Lender and an Eligible Assignee (with the consent of any parly whose consent is
required by Section 16.3), and accepted by the Agent, i in substantizlly the form of Exhibit 16.3 16.3 or

any other form approved by the Agent.
"Authority” shall have the meaning set forth in Section 4.18(d) hereof.

“Base Contract for Sale and Purchase of Natural Ges” shall mean the Base
Contract for Sale and Purchase of Natural Gas (including the refated Genesal terms and
Conditions thercof) as promulgated by the North Ametican Energy Standards Board, Inc..
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"Blocked Account Agreements” shall mean, collectively, each of the Blocked
Account Agreements, in form and substance satisfactory to the Agent, endered into by the
Borrower, as applicable, the Agent and the applicable Lockbox Bank at which the applicable
Collection Account is located, together with all amendments, supplemeniz, modifications,
substitutions andreplacemutsﬂ]ﬂetn and thereof.

"Blocked Person” sha]]haveﬂmmnmgassxgnedtomhtammmiﬁ(b)
"Bnn‘nwer shall mean Volunteer Energy Services, Inc., anOhmunpmﬂtlon.

of the BGIIOW appropnaisly cm_nplatcd and in suhslanhaﬂy the form of Egm_ﬁ hexeto.

"Business Day” shall mean any day other than Saturday or Sunday or a legal
holiday on which commercial banks are authorized or required by law to be closed for business
in Cleveland, Ohio and, if the applicable Businzss Day relates to any Libor Rate Loans, such day
must also be a day on which dealings are carried on in the London interbenk mrarket.

"Capital Expenditures” shaﬂmmanyexpandmmmadeorhahhtymmed
which is, detexmined in sccordance with GAAP, treaied as a capitsl expenditure and not 2s an
expense item for the year in which it was made ox incurred, as the case may be. :

"Cash Concentration Acconnt” shall mean, with respect to the Borrowes, that

 certain commercial deposit account at National City Bapk, in the name of NCBC, designated as

"National City Business Credit, Inc. (as Agent for the benefit of the Lenders and the Issver)
Volunteer Energy Services, Inc. Cash Concentration Account”, which shall be: (a) maintained by
the Agent with Natianal City Bapk pursuant to a Deposit AocountAgremnt,wnhthalihty
by the Agent or National City Bank to pay interest thereon, (b) the funds within which shall be
the sole and exclusive property of the Agent for the pro rata benefit of the Lenders and (c) from
which account the Agent shall have the irrevocable and exclusive right to withdsaw funds until

"all of the Obligations are paid, performed, satisfied and enforced in full and the commitments of

the Lenders to make Advances hereunder and all Letters of Credit have terminated.
"CERCLA" shall mean the Comprehensive Envitopmental - Response,

Compensation and Liability Act of 1980, as amended, 42 U .S.C.-Sections 9601 et seq.

"Change of Control” shall mean (a) the occurrence of any event (whether in one
or more related transactions) which results in a transfer of control of the Borrower from Richard .
A. Curnutte, Sr.(a conversion of the Borrower 0 2 S Corp aspu-mmedhereunderwﬂlnot
constitate a Change of Control), (b) any merger or cansolidation of or with the Borrower in”
which. the Borrower is not the surviving party or {c) the sale (whether in one or more related
transactions) of all ot substantially all of the property or assets of the Borrower. For purposes of
this definition, "control™ shall mean the power, direct or indirect (x) to vote fifty percent (50%)
or more of the securities having ordinery voting power for the election of directors of the
Borrower or (y) to direct or cause the direction of the management and pohcles of the Borrower

by contract or othermse
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' -"Charges" shall mean all taxes charges, fees, imposts, levies or other
assessments, including, without imitation, all net income, gross income, gross receipts, sales,
use, ad valorem, value added, transfer, franchise, profits, invemory, capital stock, License,
withholding, payroll, employment, social security, unemployment, excise, severance, stamp,
occupation and property taxes, custom duties, fees, assessments, liens, claims and charges,
together with any imterest and any penalfies, additions to tax or additional amounts, imposed by
any taxing or other similar govermmental authority, domestic or foreign (including, without
imitation, the Pension Benefit Gueranty ' Corporation or any environmentel "agency of
stperfund), upon the Collateral, the Bomower or any other Loan Party.

"CIP Regulations" shall have the meaning assigned to such term in Section 14.11
bereof. . :

"Closing Daté" shall mean January 31, 2005 or such other date as may be agreed
ta by the partics hereto, ,

" “Closing Memorandum™ shall mean the closing memorandum in the form
attached hereto as Exhibit B.

"Cogde" shall mean the Internal Revenue Code of 1986, as amended from time #o
lime and the regulations promulgated thersunder. :

"Collateral" shaﬂmmnallofthemngiblcandmngihlcpméonalpopmymd :

assets of the Bomrower, whethetmwownedormsﬁﬂgorhmaﬂﬁmquﬁﬂdormmnganﬂ
wherever located including, without limitation::

(@) all Receivables;

®  all Equipment;
(¢}  all General Intangibles;
(@)  all Inventary:

(¢}  all Investment Property;

§3] .aﬂnghLuﬂeandmtm'cstmandto()ltsrcspechvegoodsandoﬂmr
pﬂsonalpmpertymcludmg,butnotlmutedto all merchandise retnrned or rejected by
Customers, relating to or securing any of the Receivables; (ii) all rights as a consigoor, a
consignes, an unpaid vendor, mechanic, artisan, or other lenor, including stoppage in transit,
setoff, detinue, replevin, reclamation and reparchase; (iii) all additional amounts due from any
Customer relating to the Receivables; (iv) other propesty, including warranty claims, relating to
any goods securing this Agreement, (v)a]lconuactnghts,nghtsafpaymentwmmmvebem

carned under a contract right, instruments (inchiding promissory notes), documents, chaitel paper -

{including electronic chattel paper), warchouse receipis, deposit accounts including, but not
limited to, the Blocked Accounts, letters of credit, and money; (vi) all commercial fort claims
{whether now existing or hereafter arising); (vii) if and when obtained, all real and personal
property of third parties in which a lien or secuntymtm‘esthasbemgrantedas security for the
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payment or enforcement omeawablu;, and (viii) any other goods or personal property, Jfﬂﬂ.‘"f;
m%chasecuntymtcresthﬂshmﬁarhmgamadmwnungtothemt, :

. (=) allledgersheets,leigacards,ﬂles,wm&spondmmds,bboksof
acoount, business papers, computer sofiware (owned by the Borrower or in which it has an
interest), computer programs, tapes, dmksandhclmen’mrelaungm(a), (b), c) (d), (e)or (t)Of :
this paragraph; and

(h}  all proceeds and products of (a), (b), (C), (@, (e), (D and (g) in whatever
form, including, tut not limited to: cash, deposit accounts (whether or not comprised solely of
progeeds), certificates of deposit, insurance proceeds (inchuding hazard, flood and credit
insurance), ncgotiable instruments and other instrumenis for the payment of money, chattel
Paper, security agreements, domnnen:s,emmmtdommnpmmds,wnd@mnatlmpmoeedsand
tort claim procesds.

"Q_@@_@gﬂ&m"shaﬂhm’cthcmﬁﬁngmfmmm&cﬁmkﬁfg)hmt
"Commitment Percentage” of any Lender shall mean the percentage set forth

~ below such Lender's name on the signature page hereof as same may be adjusted upon any

assignment by a Lender pursuant to Section 16.3 hereaf,

“Compliance Certificate™ shall mean the certificate executed by the Chief
Financial Officer of the Borrower pursuant to Section 9.7 or 9.8 substaniially in the form of
Exhibit C end otherwise safisfactory to the Agent.

"Consents” shall mean all filings and all Licenses, permits, consents, approvals,
authorizations, qualifications end orders of govermmental authotities and other third parties,
domestic or foreign, necessary to carry on any Loan Party’s business, including, without
limitation, any Consents required under all applicable federal, state or other applicable law.

"Contract Rete" shall mean, as of the date of determination, an interest rate per
annum equal to (a)theAhemachaseRatemthrespecttoDomesthateLoansand(b)thesum
of the Lihor Rate plus Applicable LIBOR Rate Margmmthrﬁpmmh'borkﬂclmns

"Controlied Group" shall meen all members of a controlled gramp of corporations
and all trades or businesses (whether or not incorporatex) under common control which, together -
with the Borrower or any of its Subsidiaries, are treated as a single employer undcr Section 414
of the Code

"Customer” shall mean and include theaccpuntdebtorwiﬂ:respwthuany'
Receivable and/or the prospective purchaser of goods, services or both with respect to any

- coniract or contract right, and/or any party who enters into or proposes to enfer into sny contract

or gther arrangement with the Borrower pursuant to which the Borrower is to deliver any

" personal property or perform any services.

- "Default" shall mean an event which, with the giving of notice or passage of time
or both, would constitute an Event of Defauit.
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"Defanlt Rate" shall bave the meaning set forth in Section 3.1{(d) bereof.

' "Defaulting Lepder” shall have the meaning set forth in Section 2.15(a) hersof;
"Depasit Accourt Agreement” shall have the meaning set forth in Section 4.15(g)
- "Dollar" and the sign "$" shall mean lawful moncy of the United States of

"Domestic Rate Loan" shall mean any Advance that beats interest based upon the

"Earnings Before Interest and Taxes" shall mean for any fiscal period the sum of
(1) net income (or loas) of Volunteer Energy Sexvices, Inc. snd its Subsidiaries on a consolidated
basis for such period (excluding extraordinary gaing), (ii) plus all interest expense of Vohmiser
Energy Services, Inc. and its Subsidiaries on a consolidated basis for such period and (iif) pluos 21l
charges aguinst or minus credits to income of Volunteer Energy Seavices, Inc. and its
Subsidiaries for federal, state and local taxes on a consolidated basis for such period.

"EBITDA" shall inean for any fiscal pedod the sum of (i) Earnings Before
Interest and Taxes for such period, (ii) plus depreciation cxpenses of Volunieer Energy Sexvices,
Inc. and its Subsidiaries detexmined on a consolidated basis for such period for federal; state and
loca) taxes, and (iii) plus amortization expenses of Volunteer Epergy Services, Inc. and its
. Subsidiaries on a consolidated basis for snch period.

“ECO” shall mean Energy Cooperative of Ohm a nnt-for-]_:mﬁt corporation
organized under the laws of the State of Ohio. .

" “ECO Gas Sales Aspreement” shall mean any agreement between the Bomower
and ECO providing for the Borrower’s sale of Gas to ECO. ,

“E_MMMMWWAM@M&
of January 31, 2005, executed by ECO in favor of the Bomower and gramting the Borrower a
security interest in the assets of ECO as security for the obligations of ECO to the Borrower.

. _ “Eligible Assipnee" shall mean any of the following Persons: (a) a Lender; (b) an

Affiliate of a Lepder; (¢) an Approved Fund; and (d) any other Person (other than a natural
person) appraved by (i) the Agent, (ii) in the case of any assignment of a commitment to make
Advances herevnder, the Issuer, and (i) unless an Event of Default or Default has occurred and
is continuing, the Borrower (each such approval not to be mweasonably withheld or delayedy;
© provided that, notwithstanding the foregoing, the term “Eligible Assignee” shail not include of

~ the Borrower's Affiliaies or Subsidiaries and; provided, further, that, potwithstanding the
foregoing, a Person shall only be an “Eligible Assignee™ if (i) such Person shall have complied
with the requirements of Section 163, 16.16 and 16.17, and (ii) the assignment to or
participation of such Person shall not constitute a “prohibited tansachnn (as defined in Section
406 of ERISA or Section 4975 of the Code}).
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“Eligible Inventory” shall mean and include with respect to the Bormrower,
Inventory of the Borrower, valued at the lower of cost or market vahie, determined on a first-in-
fixst-out basis, which: (i) consists of Gas, (if) has been delivered by the Bommower to a Local
Distribution Company pursuant to an Aggregation\Pooling Service Agreement, (iii) is in Gas
storage tanks or pipelines of sach Local Distribution Company or related pipelme transmitier
pending irzmsport to the Borrowers costomess, {tv) which is not, in the Ageni's opinion, obsolets,
slow moving or unmerchantable and (v) the Agent, in its sole and reasonable discretion, shall pot
deem ineligible Inventory, based on such comsiderations as the Agent may from time to time -
reasonably deem appropriate including, without limitation, whether the Inventory is subject 1o a
perfecied, first priority security interest in favor of the Agent and whether the Tnvertory
conforms to all standards imposed by any povernmental agency, division or department thereof -
whui:hasreglﬂamryamhontyoveramhgmdsortbcmeursaleﬂmmf In addition, no such
Inventory of the Borrower shall be Eligible Inventory if it:

(2)  isnot owned hy the Borrower free and clear of all Liens and rights of any
utherPcrsom (including the rights of surety that has issved a bond to assure the Bomrower's

. performance with respect to that Inventory), except the Liens in favor of the Agent, on behalf of

itself and the Lenders, and other Permitted Encimbrances (subject 1o reserves established by the
Agent in accordance with the terms of this Agreement);

(aa) is Inventory consisting of Gas being delivered to the Borrower pursuant to
a Bese Contract for Sale and Purchase of Natural (Gas which is not yet delivered to a designated
citygate of the applicable Local Distobution Compazy;

(d)  except for Invemiory comsisting of Gas which is being trangporied to
customers by a Local Distribution Compeny after delivery of such Gas to such Local
Distribution Company by the Borrower or which is being stored in Gas storage tanks or pipelines
of such Local Distribution Company or related pipeline transmitter prior. to such transport
mursvznt to an Aggregation\Pooling Service Agreement, (1) is not located on premises owned,
leased or rented by the Borrower and set forth in Schedule 4.5 (as such Schedule may be updated
from time to time), or (ii) is stored at a leased location, unless 4 reasonably satisfactory landlord
waiver has been delivered to the Agent, or reserves reasonably satisfactory to the Agent have
been established by the Agent with respect thereto or (iii)is stored with a bailee or
warehouseman vuless a reasonably satisfactory warebouseman waiver or a reasonably
satisfactory, acimowledged beilee letter has been received by the Agent or rescrves reasonably
satisfactory to the Agent have been established by the Agent with respect thereto, or (iv)is
located at a location owned by the Borrower that is subject to 2 mortgage in favor of a lender
other than the Agent unless a reasonably satisfactory mortgagee waiver has been delivered to the
Agent, or reserves reasonably satisfactory to the Agent have been established by the Agent with
respect thereto; _

(£)  except for Inventory consisting of Gas which is being transported o

customers by 2 Local Distribution Company after delivery of such Gas to such Local

Distribution Company by the Borrower or which is being stored in Gas storage tanks or pipelines
of such Local Distribntion Company or related pipeline transmitter of such Local Distribution.
Company prior to such transport pursuant to an Aggregation\Pooling Service Agreement, is in
transit unless such otherwise Eligible Inventory is (i) in transit from a domestic location owned
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by the Borrower or a domestic location identified on Schedule 8.1(t) (as such Schednle may be
vpdated {rom time to time) to a domestic location owned by the Borrower or a location identified
on Scheduie 8.1(1) (as such Schedule may be updated from time to time) or (1i) inventory for
which title has passed to the Borrower, which is insured to the full value thereof and with regpect
to which (A). all negotiable bills of lading shall be propery endorsed and in the Agents
possession and (B) &ll non-negotiable bills of lading shall be issued in the Agent's name;

(@ is covered by a negotiable document of title, vnless such document has
been delivered 1o the Agent with all necessary endorsements, free and clear of all Liens except
those in favor of the Agent and the Lenders;

(¢) is placed on consignment (or is being held pursvart %o a consignment
agreement); - .
H is excess, obsolete, unsalable, shopwom, seconds, damaged or unfit for
sale;
(%) consists of goods which have becn retumed by the Customer, excluding
goods retirned for reprocessing in the ordinary course of business;

(h)  consists of display items or packing or shipping materials, mamufacturing
supplies or replacement parts;

(i)  is not of a type held for sale in the ordinary course of the Borrower's
business; '

- ()  breaches any of the representations-or warranties pertaining to Inventory
of the Borrower set forth in this Agreement or in any of the Other Loan Documents;

()  [reserved)

()  consists of amy grusspmﬁtmarknupinmnnecﬁmwi(hthesalemd
distribution thereof to any division of the Bormower or to any Affiliate of the Borrower;

(m) = except for Inventory consisting of Gas which has been delivered by the
Bomrower to a Local Distribution Company pursuant to a Aggregation\Pooling Service
Agreement, consists of Hazardous Substances or goods that can be Irmspoﬂ:adorsoldanlymﬂl _
Heenses that are not readily available.

‘(n) except for Inventory consisting of Gas which has been delivered by the
Borrower to a Local Distribution Company pursuant to a Aggregation\Pooling Service
Agreement, is not covered bycasualtymsuranneasreqwxedbytemsof&:sAgmement
reasonably acceptable to the Agent;

{0}  was produced in violation of the Fair Labor Standards Act and subject to
ﬁlc “hot goods" provision contained in Title 29 U.8.C. Section 215(2}(1); or
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(p)  is not otherwise satisfactory to the Agent as determined in good faith by
the Agent in the exercise of its discreﬁbnmareasunable MANNET.

“Eligible Invoice™ shal} mean an invoice or othcr documentary mdmee
sahsfactorytotheAgcntnfb:ﬂmgsfwrﬁassoldbytheBommmdwhch_ (i) in the case of a

- sale of Gas by the Borrower to a Customer in connection with the Obio CHOICE program and

transported to such Customer by 2 Local Distribution Company purssant to an
Aggregation\Pooling Service Agreement, shall mean documentsry evidence consisting of the
internal “invoice” generated in connection with the Borrower’s receipt of a repart from such
Local Distribution Company reflecting the delivery of Gas to such Cusiomer, such report by
such Local Distribition Company and the Invoice sent by such Local Distribution Company on
behalf of the Borrower to such Customer and (if) in the case of a sale of Gas by the Borrower to
a Customer in connection with genersl trapsmission service of the Barrower, shall mean the
inveice sent to such Customer directly by the Borrower.

"Eligible Recejvables” shall mean and include with respect to the Bommower, each
Receivable consisting solely of Accounts of the Borrower arising in the ordinary conrse of snch
Borrower's business and which the Agent, in its scle and reasonable credit judgment, shall deem
to be an Eligible Receivable, based on such considerations as the Agent may from time 1o time
deem appropriate. A Receivable shall not be deemed eligible unless such Receivable is subject
to the Agent's first priority perfected security interest and no other Lien {other than Permitied
Encumbrances), and is evidenced by an Eligible Invoice satisfactory to the Agent. In addition,
no Receivable of the Borrower shall be an Eligible Receivable if:

(@  except for zales o ECO pursnant fo the ECO Gas Sales Agreement, it
arises out of a sale made by the Borrower to an Affiliate of the Borrower or o a Person
controlied by an Affiliate of the Borrower;

(b}  except for sales to ECO pursuant to the ECO Gas Sales Agmcmclrt, it is
due or unpaid more than sixty (60) days after the criginal due date or more ﬂlanmncty(%) days
after the original invoice date of the Eligible Invoice:

(bb)  with respect ip sales to ECQ pursuant io the ECO Gas Sales Agreement, it
is due or unpaid more than ninety (90) days after the original duedatzormoreﬂ:mmhxmd:ed
and twenty (120) days after the original invoics date of the Eligible Invoice

(¢) fifty percent (50%) or more of the Receivables from such Customer are
not deemed Eligible Receivables herennder;

(d)  any covenant, representation or warranty contained in this Agreanem: with
pect to such Receivable has been breached;

()  the Customer shall (i) apply for, suffer, or consent to the appointment of,
or the taking of possession by, a receiver, custodian, trustee or Kquidator of itself or of all or a
substantial part of its property or call a meeting of its creditors, (ii) edmit in writing its inability,
or be generally unable, to pay its debts as they become due or cease operations of its present
business, (iii} make a general assignment for the benefit of creditors, (iv) cormmence a voluntary
case under any stete or federal bankruptey laws (as now or hereafter in effect), (v) be adjudicated
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a bankfupt or insalvent, (vi) file a petition seeking to take advaniage of any ciher law providing

- for the relief of debtors, (vii) acquiesce to, or fail to bave dismissed, any petition which is filed
. against if in any involuntary case under such bankruptcy laws, or (vit) teke any action for the

purpose of effecting any of the foregoing;

4§} the sale is to a Costomer outside the continental United States of America
ox,toﬂaeeﬁ:tentaccepmbletotheAgent,Canada,unlastbzsaleasonle:therofcmd:t,guamﬂyur

. acceptance termns, in each case acceptable to the Agent in its soledlscmmu,

, (2) the sale 10 the Customer is on a bill-and-hold, guaranteed sﬂle; sitle-and-
return, sale on approval, consigninent or any other repurchase or return basis or is evidenced by
chatte] paper; _

(h)  the Agent believes, in its reasonsble credit judgment, that collection of
such Receivable is insecure or that such Receivable may not be paid by reason of the Customer's
financial mability to pay;

()  the Customer is the United States of Americy, any state or any depariment,
agency or instrumentality of any of them, vnless the Borrower assigns its right to payment of
such Receivable to the Agent pursnant to the Assigoment of Claims Act of 1940, as amended (31
U.S.C. Sub-Section 3727 et seq. and 41 U.S.C. Sub-Section 15 et seq.) or has otherwise
complied with other applicable laws and has complied with Section 6.4 hereof; '

{j).  the poods piving rise to such Receivable have not been shipped or
transported to the Customer or the services giving rise to sach Receiveble bave not been
performed by the Borrower or the Receivable otherwise does not represent a final sale;

x) emqptfarsalestoECOpursuantwlheECOGasSalesAgmmnmt,the
Receivables of the Customer exceed a credit lmm dctmmcd by the Agent, in its sole discretion,
to the extent such Receivables;

O the Receivable is subject to any offset, deduction, defense, dispute, or
counterclaim, or is owed by a Customer that i3 also a creditor or supplier of the Borrower {(but
only to the extent of the Borrower's obligations 1o such customer from fime to time) or the
mlmblemwntmgeni in amy respect or for any reason;

.(m} the Borrower has made amy agreement mth any Customa' fo: any.

- deduction therefrom, except for discounts or allowances made in the ordinary course of business

for prompt payment, all of which discounts or allowances are reﬂected in the calonlation of the
face value of each respective invoice related theteto:

(n) myreunn,rc]ccuonorreposscsmonufthcmetchandmehasomdor
the rendition of services has been disputed;

(0)  such Receivable is not payable to the Borrower; or
(p)  such Receivable is not otherwise sahsfactmy to ﬂlﬂ Agent as determined

in good faith by the Agent in the exercise of its discretion in a reasonable maTmer.
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-"Euvimnmental Complaint" shali have the meaning szt forth in Section 4.i8(d)
hereof. ‘ , | .

“Environmental Laws” shall mean all fedoral, state and local environmental, land
use, zoning, health, chemical use, safely apd sanitation laws, statates, ordinances and codes

relating to the protection of the emvironment and/or governing the use, storage, treatment, *

generation, transportation, processing, handling, production or disposal of Hazerdons Substances
and the rules, regulations, policies, gmdelmes interpretations, decisions, orders and directives of
federal, state and local governmentel egencies and authorities with respect thereto.

"@M@i"shaﬂmeanand inchide as tn 2 Person all of such Person's goods
(D_th@tthanlnv'cntory) whether now owned or hereafier acquired and wherever located including,
without limitation, all equipment, machinery, appacatus, vehicles, fitfings, forniture, fornishings,
fixtures, parts, accessories and all replacements and substihitions therefar or accessions thereto.

"ERISA" shell mean the Employee Retirement Income Security Act of 1974, 85

amended from time to time and the ruleg and regulations prommlgated thereunder.

"Eurocurrency Reserve Percentage” shall mean, for any Interest Parind'inrespect
of any Libor Rate Loan, as of any date of determination, the aggregnte of the then stated

maximpm reserve percentages (inchuding any marginal, special, emergency or sopplemental

reserves), expressed as a decimal, applicable to such Interest Period (if more than one such
percentage is applicable, the daily average of such percentages for thoss days in such Interest
Period during which any such percentages shall be so applicable) by the Board of Governors of
the Federal Reserve System, any successor thereto, or any other banking amhority; domestic or
foreign, to which the Agent or any Lender may be subject in respect to eurocurrency finding
(currently referred to as “Furocnrrency Liabilities™ in Regulation D of the Federal Reserve
Board) or in respect of any other category of lisbilities including deposits by reference to which
the interest rate on Libor Rate Loans is determined or any category of extension of credit or other
assefs that include the Libor Rate Loans. For purposes hereof, such reserve requirements shall
include, without limitation, those imposed inder Regulation D of the Federal Reserve Board and
the Libor Rate Loans shall be deemed o constitute Eurocamrency Liabilities subject to such

reserve requirements without benefit of credits for proration, exceptions or offsets which may be
available from time to time to the Agent under said Regulation D, .

Ten'onst Financing, effective September 24, 2001, as the same has been, or shall hcreaﬂm: be,
renewed, extended, amended or replaced.

“Existing Letters of Credit” means letiers of credit outstandmg on the Closing:
Date isswed by National City Bank which will continue to be oﬂstandnga.ﬁnr the Closing Date
and which will be secured hercunder. .

“Fee Letter” shall mean that certsin letter dated as of the date hereof fiom the

- Bomrower to the Agent with respect to certain fees payable in connection with this Agreement.

NCB-VES! CREDIT AGR- EXECUTION GONY.D0G; 12) . 11

- M"shﬂlmemﬁmomwofauyoﬁhcmmmﬁnﬂ:m'
AIHdEXhereoﬁ }

"Executive Order No. 13224" shall mean the Executive Order No. 13224 on



"Federal Funds Effective Rate” shall mean, for any day, the rate per annem
(rounded upwards, if necessary, to the nearest one hundredth of one percent (1/100th of 1%)
equal 1o the weighted average of the rates on ovemight federal funds transactions with members
of the Federal Reserve Sysiem arranged by federal funds brokers on such day, as published by -
the Federal Reserve Bank of New York on the Business Day next succeeding such day;
provided, however, that: (a) if the day for which such rate is to be determined is pot 2 Business
Day, the Federal Funds Rate for such day shall be such a rate on such tramsactions on the
immediately preceding Business Day as so published on the next sncceeding Business Day and
(b)if such rate is not so published for any Business Day, the Federal Funds Rate for such
Business Day shall be the average of quotations for such day on such transactions received by
- the Agent from three federal fands brokers of recognized standing selected by the Agent.

"Fixed Charge Caverage Ratin™ shall mean and include, with respect 1o any fiscal
penod, the ratio of (a) EBTTDA minus Capital Expenditures that were not specifically funded by
Indebtedness {other than a Revolving Advance) of Volunteer Energy Sd'vmes, Inc. and its
Subsidiaties on a consolidated basis with respect to such period, minus cash taxes paid
(including, if applicable, Subchapier 8 taxes) of Volunieer Energy Services, Inc. aod ifs

Subsidiaries on 2 consolidated basis with respect to such period to (b) Fixed Charges.

"Fixed Charpes” shall mean, with respect to any fiscal period, the swm of
(a) interest expense of Volunteer Energy Services, Inc. and its Subsidiaries on 2 consolidated
basis with respect to such period, plus (b) scheduled privcipal payments on Indebtedness of
‘Volunteer Energy Services, Inc. and its Subsidiaries on a consolidated basis with respect ko such
period, plus {c) dividends and distributions (other than Income Tax Distributions) of Vohmieer
Energy Services, Inc. and its Subsidiarics on a consolidated basis with respect to such period as
permitted by Section 7.7 hereof.

" "Formulz Amount” shall have the m;eanmg set forth in Section 2.1(a).

"Fiand" shall mean any Pm(othcrihananaﬂmlpﬂm)thahs(ormﬂbe)
engaged in making, purchasing, holdmgorothemnsemveshngmoommmal]oansmdsunﬂar.
exiensions of cmcht in the ordinary course of its business.

Q_A.A.E sha]lmeangenemuyacceptedacconnungmnmplwmﬂ:eUmtedStams
of America in effect from time to time.

“Gas” shall mean any mixture of hydrocarbons und poncombustible gases n a
' gasecusﬂﬁemnmsungprmmlyofmeﬂnmwmchtheBorowseﬂsmthemmrymmseof
its business pursuant to its Ohio Competitive Retail Natural Gas Supplier Certificate.

. "Geperal Intangibles”™ shall mean and include as to & Person all of such Person's
peneral intangibles, whether now owned or hereafter acquired including, without limitation, all
payment intangibles, choses in action, canses of action, corporate or other business records,
inventions, designs, patents, patent applications, equipment formulations, manufacturing
procedures, quality comtrol procedures, trademarks, service marks, trade secrets, goodwill,
copyrights, design rights, software, computer information, source codes, codes, records and
dates, registration, licenses, franchises, customer lists, tax refunds, tax refund claims, computer
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programs, all claims under guaranties, security interests or other security, held by or granted to
such Person to secure payment of any of the Receivables by a Customer (other than to the extent
covered by Receivables), all rights of indermification and all other intangible property of every
kind and natare (other than Receivables).

"Governmental Body” shall mean any nation or govemment, any siate or other
political subdivision thereof or any emtity exercising the legislative, judicial, regulatory or
administrative functions of or pertaining to a government.

"Guarantor” shall mean Richard A, Cumuite, Sr. and any other Person who may
hereﬁfbergumantmpaymmﬂorperfomanceofﬂmmﬂmleoranypmtoftheObh@nnsand
"Guarantors” shall mean collectively all such Persons.

"Guaranty" shall mean any guaranty of the Obligations of the Borrower executed
by & Guarantor in favor of the Agent for its benefit, the beoefit of the Issuer and for the ratable
benefit of the Lenders, together with all amendments, supplements, mudlﬁwnons! substitutions
and replacements thereto and thereof.

. “MMM” shall mesn 2 Receivable which constitutes o
Eligible Receivable and which is subject to an apreement with a Local Distribution Company, in
substance satisfactory to the Agent in its sole discretion, fully gusrantyimg the Customer paymeng
of such Receivable to the Borrower or agrecing unconditionally o purchase such Receivable
from the Borrower so long as: :

(a) the Local Distribution Company executing the agreement providing for such
guaranty or purchase has given all consents necessary to pexmit the assignment of a seeurity
nterest to the Agent in the Borrower’s rights under such agreement;

(b)  except for seles o ECO pursuant to the ECO Gas Sales Agreement, it is
. due or unpaid more than sixty (60) days afier the original due date or more than ninety (20) days
after the original inveice date of the Eligible Invoice; and

()  withrespect to sales to ECO pursnant to the ECO Gas Sales Apgreement, it
_ is dug orunpaid more than ninety (90) days after the original due date or more then one hundred
and twenty (120) days afier the original invoice date of the Eligible Invoice.

"Hazardous Discharge” shall have the meaning set forth in Section 4.18(d) hereof.

' "Haezardous Substance” shall mean, without limitation, any flammable explosives,
radon, radioactive materials, asbestos, wrea formaldehyde foam insulation, polychlorinated
biphenyls, petraleum and petrolenm products, methane, hazardous materials, Hazardous Wastes,
hazardons or Taxic Substances or related materials as defined in CERCLA, the Hazardous
© Materials Transportation Act, as amended (49 U.S.C. Sections 1801, et seq.), RCRA or any other
applicable Environmental Law and in the regulations adopted pursuant thereto. _

"Hazardous Wastes” shall mean all waste materials subject to regulation mder
CERCLA, RCRA or applicable state law, and any other applicable Federal and state laws now in
force or hereafter enacted relating to hazardous waste disposal.
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"Hedging Contracts” shall mean foreign exchange confracts, currency Swep
agreements, fitires contracts, inwrcstmf:pmmcﬁon agreements, interest rate fidnre agreements,
imterest rate swap agreements, Interest rate cap agrecments, interest rate collar agreements,
Ophmagreemenxsmauyofuersmﬂmhedgmgagrmmmormmgemmmethya
Person

_ "Hedging Obli 'ons" shall mean all liabilities of a Person' under Hedping
Contracts. ' - _

"Income Tax Distributions® shall have the meaning set forth m Section 7.7 hereof,

"Indebtedness" of a Person at a particular datc shall mean ail obligations of such
Person which in accordance with GAAP would be classified upon a balance sheet as liabilities
(except capital stock and surplus earned or otherwise) amd in any event, without limitation by
reason of enumeration, shall include afl Hedging Obligations, indebtedness, debt and other
similar monetary obligations of such Person whether direct or guaranteed, and all preminms, if
any, due at the required prepayment dates of such indebtedness, and all indebtedness secured by
a Lien on assets owned by such Person, whether or not such indebtedness actually shall have
been created, assumed or incurred by such Person. Any indebtedness of such Person resulting
from the acquisition by such Person of any assets subject to any Lien shall be deemed, for the
purposes hereof, o be 'the equivalent of the creafion, assumption and incurring of the
indebtedness secured thereby, whether or not actually so created, assumed or incarred. -

"Ine[igible Securify” sha]lmmnany'securitywhidhmaynotbeunderwrﬂtmm :
dealt in by member banks of the Federal Reserve System under Section 16 of the Banking Act of
1933 (12 U.S.C. Section 24, Scventh), as amended.

Interesthg shall meanthepenodpmmdadforany Libor Rate Loan pursuant
to Section 2.2(b) hereof.

: "Inventory” shall mean and include as to a Person 2ll of such Person's now owned
or hereafter acquired goods (including, in the case of the Borrower, Inventary consisting of Gas),
merchandisc and other personal property, wherever located, to be furnished under any
consignment arrangement, contract of service or held for sale or lease, all raw materials, work in
process, finished goods and materials and supplies of any kind, nature or description which are
or might be used or consumed in such Person's business or nsed in selling or furnishing such
goods, merchandise and other personal property, and all documents of. utle, bill of lading or other
documents representing them. .

"Inventory Advance Rate" shall have the meaning set forth in Section 2.1(&)('15)
hereof. ' A '

"Investment Property” shall mean and inctude as o a Person, all of such Person's
now owned or hereafter acquired securities (whether certificated or uncertificated), seourities
entitlements, sceurities aceounts, commodities contracts and commeodities accounts.

"Issugr" shall mean, with respect to any Letter of Credit, the isseer of such Letter
of Credit and shall be, with respect to any Letter of Credit hereunder, National City Bank, or
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cach other Lender that is requested by the Agent with the approval of the Bommower, and agrees
1o act as an Issuer, and each of their successors and assigns (and which may be replaced at the
sole discretion of the Agent).

' "Lender and "Lgnders” shall have the meaning ascribed 1o soch term in the
preamble to this Agreement and shall include each Person which becomes a transferee, successor
or assign of any Lender,

"Letter of Credit Application” shall have the meaning set forth in Section 2.9(a)
bereof. '

"Letter of Credit Fees" shall have the meaning set forth in Section 3.2 hereof.
"Letiers of Credit" shaﬂhavethcm&aningsctfor&linSecﬁonlshqu. |

“Libor Rate" shall mean, for any Interest Period with respect 1o a Libor Rate
Loan, the quotient (ronnded upwards, if necessary, io the nearest one sixteenth of one pexcent
(1/16th of 1%) of: (x) the per annum raie of interest, determined by the Agent in accordance with
its usual procedures (which determination shall be conclusive absent manifest error) as of
approximately 12:00 noon (London time) two (2) Business Days prior to the beginning of such
Interest Period pertaining to such Libor Rate Loan, as provided by Bloomberg’s or Reuters (or
any other similar company or scrvice that provides rate quotations comparable to those currently
provided by such companies as the rate in the London interbank market), as determined by the
Agent from time to time for purposes of providing quotations of inierest rates applicable to
deposits in Dollars or in the London imterbank market) as the rate in the London interbank
market for deposits in Dollars in immediatcly available funds with 2 maturity comparable 1o spch
Interest Period divided by (¥)a number equal to 1.00 minns the Eurocumrency Reserve
Percentage. In the event that such rate guotation is not available for any reason, then the rate (fox
purposes of clause (x) hereof) shall be the rate, determined by the Agent as of approximately
12:00 noon (London time) two (2) Business Days prior to the beginning of such Interest Period
pertaining to such Libor Rate Loan, 1o be the average (rounded upwands, if mecessary, to the
nearest one sixteenth of one percent (1/16th of 194)) of the per anmum rates at which deposits in
Dollars in immediately available funds in 2an amount comparable to such Libor borrowing and
with a maturity comparable to such Interest Period are offered to the prime banks by leading
banks in the London intarbank market. TheLibarRa:teshaHbaad;ustedmtamaucaHyonmdas
of the effective date of any change in the Eurocurrency Reserve Percentage.

"Libor Rate Loan shallmeananAdvmceatanytmethatbwrsiﬁcmsthamdm
the Libor Rate. - '

"Lien" shall mean amy mortgage, deed of trust, pledge, hypothecation,
assignment, security interest, lien (whether statutory or otherwise), Charge, claim or -
epcumbrance, or preference, priority or other security agreement or preferential srrangement
held or asserted in respect of any asset of any kind or natwre whatsoever including, withoot
lirmitation, any conditional sale or other title retention agreement, any lease having snbstantially
the same economic effect as any of the foregoing, and the filing of, or agrecment tp pive, any .
financing statement under the Uniform Commercial Code or comparablq law of any jurisdiction.
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"Loan Account” shall have the meaning set forth in Section 2.7 hereof.

: “Loan Party" or "Loan Partics” shall mean, singulardy or collectively, as the
context may require, the Borrower and each Subsidiary of the Borrower that exccuies this

“Loca] Distribution Company™ shall mean Cincinnati Gas and Electric Company,
. Columbia Gas of Ohio, Inc, Dominion East Ohio Gas Company, and Columbia Gas of
Pennsylvania, and any other focal gas distribution company acceptable to the A.gmt in its sole
_discretion.

"Lockbox™ shaﬂmeanapcstoﬂicebexmedbyandmﬂmnmcofﬂr:
Borrower as required by this Agreement and as to which only the applicable Lockbox Bank and

the Agent have access pursnant fo the requirements of this Agreement and which cen not be
clnsedbytheapphcableLockbuxBankvnﬂ]ouIthewnsmnofﬂleAgmmsumtmﬂm

applicable Blocked Account Agreement
“Lockbox Agreement® shall bave the mﬂanin_g set forth in Section 4.15(g) bereof.

"Lockbox Bank" shall mean National City Bank and,.for such pexiod as is
accepiable tn the Agent, any other financial institution acceptable to the Agent.

"Material Adverse Effect® shall mean a material adverse effect on: (a) the
financial condition, results of operations, business or prospects of the Bommower or any other
Loan Party, (b) the Borrower's ability 1o pay the Obligations in accordance with the terms
thereof, (c) the value of the Collateral, or the Agent's Liens on the Collaterel or, subject to
Permitted Encumbrances, the priority of any sech Lien or {d) the practical realization of the
- benefits of the Agent's and each Lender's nghts and remedies wnder this Agreement and the:
Other Loan Documents.

"Maximum Revolving Advence Amount” shall mean %

"Monthly Advances" shaﬂhaﬁeﬂlemmingsetforﬂlinSenﬁonS.l(a)hemoﬂ

"Multiemployer Plan" shall mesn a muthanployer plan" as defined in |
Sections 3(37) and 4001(3)(3) of ERISA.

"Natiopnal City Bank" shsall mean Natmnal Cnty Bank, a national banking
assomahon,andlts successors amd assipns.

‘ - "NCBC" shaﬂhaveﬂlemmmgsetfurthmthepmnblem this Agtwmemand
shall include its successors and assigns.

"Non—Consen@g !g_d_@ shal] have the meaumg set forth in Section 16.3(h)
hereof.
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"Note" shall mesn each Revolving Credit Note and "Notes" shall cullecuvely
mean el of the Rsvolvmg Credit Nates

. "Obligations" shall mean and inclede any and alfl loans, advances, debts,
liabilities, obligations, covenants and duties (absolirte, contingent, matured or unmatired) owing
by the Bomower to the Lenders, the Issuer or the Agent or to any other direct or indirect
subsidiary or affiliate of the Agent, the Issuer or any Lender of any kind or nature, present or
firare (inclhuding, without hmitation, any interest accruing thereon aftexr maturity, or afier the
filing of any petition in bankruptcy, or the commencement of any insolvency, reorganization or
like proceeding relating to the Borrower, whether or not a claim for post-filing or post-petition
interest is allowed in such proceeding), whether or not evidenced by any note, guaranty or other
instrument, whether arising onder any agreement, mstimment or document, (including, without
hmlmhomthlsAgwancntandtththmIanmumems)whdhﬁmnmﬁ}ﬂhepaymﬂEof
maney, whether ansing by reason of an extension of credit, opening of a letter of credit, loan,
equipment lease or guarantee, under amy Hedging Contract or in comnection with anmy cash
management or treasury administration sexvices or in any other manner, whether arising out of
overdrafts or deposit or other accounts or clectronic fimds transfers (whether through antomated
clearing houses or otherwise) or out of the Agent's, the Issuers or any Lenders non-receipt of or
inability to collect funds or otherwise not being made whole in connection with depository
transfer check or other similar arrangements, whether direct or indirect (incinding those acquired
by assignment or participation), absolute or contingent, joint or several, due or to become due,
now existing or hereafier arising, contractual or tortious, liquidated or unliquidated, regardless of
how such indebtedness or liabilities arise or by what agreement or instrument they may. be
evidenced or whether evidenced by any agreement or instnnnent, including, but not limited to,
any and all of the Borrower’s Obligations or liabilities under this Agreement, the Other Loan
Documents or under any other agresment between the- Agent, the Issuer or the Lenders and the
Borrower (and including obligations of the Borrower to National City Bank under the Existing
Letters of Credit} and any amendments, extensions, renswals or increases and sll costs and
expenses of the Agent, the Issuer and any Lender mewred in the documentation, negotiation,
modification, enforcement, colfection or otherwise in conpection with any of the foregoing,
including but not limited to, reasonable attorneys' fees and expenses and all obligations of the
Borrowe.rtnthcAgent,the]ssucrortheLmdm’stoparfonnamsorrcﬁgmﬁumtakmgany

actiom

"Other Loan Documents” shall mesn the Revolving Credit Notes, the
Questionnaire, the Fee Letter, the Letters of Credit, the Blocked Accouni Agreements, the
Waivers, any Guaranty, the ECO Security Agreement and any and ell other agreements,
instroments and documents, including, without limitation, guaraniies, pledges, powers of
" aftorney, consents, and all other writings hesetofore, now or hereafter executed by the Borrower
or other Person and/or delivered to the Agent, the Issmer or any Lender in respect of the
transactions contemplaied by this Agreement including thosc agreements, instruments and
documents specified in the Closing Memumdm

"Parent" of any Person shall mean a corporation or other entity owning, dn'acﬂy
or indirectly at least fifty percent (50%6) of the shares of stock or other ownership interests having
ordinary voting power to elect a majority of the directors of the Person, or other Pearsons
performing similar functions for any such Person. :
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"Participant® shall mean have the meaning set forth in Section 16.3(d).

"Payment Office™ shall mean initially 1965 East Sixth Strect, 4" Flooz, Cleveland,
Ohio 44114; thercaficr, such other office of the Agent, if any, which it may designate by notice
lo the Borrower and to each Lender o be the Payment Office.

- "PBGC" shall mean the Pension Benefit Guaranty Corporation.

"Permitted Encumbrances” shall mean (a)hensmﬁvorofﬂmA.gemtiorﬂ:e
benefit of the Agent and the Lenders; (b} Liens for taxes, assessments or other govenmmental
charges not delinguent or being contested in good faith and by appropriate proceedings and with
respect to which proper reserves have been taken in accordance with GAAP; provided, that, such
Liens shall have no effect on the priority of the Liens in favor of the Agent or the value of the
agsets in which the Agent has such a Lien and a stay of enforcement of any such Lien shall be in
effect; (c) deposits or pledges to secure obligations under worker's compensation, social security
or simiar laws, or under unemployment insurance or general lisbility or product liability
nsurance; {(d) deposits or pledges to secure bids, tenders, contracts (other than contracts for the
payment of money), leases, statuiory obligations, performance bonds, surety and appeal bonds
@nd other obligations of like nature arising in the ondinary course of business; (€) mechanics,
workers, materialmen's, warchousemen's, common carxiérs, landlord’s or other like Liens arising
in the ordinary course of business with respect to obligations which are not due or which are
being contested in good faith; (f) Liens placed upon equipment and real estate assets acquired to
secure a portion of the purchase price thereof, provided that (x) any such lien shall not encumber
any other property other than insurance and other proceeds of such equipment and real estate and
(y) the aggregate amount of Indebtedness secured by such Liens incorred as-a resnlt of such
purchases during any fiscal year shall not exceed the amount provided for in Section 7.6;
(g) zoming restrictions, easements, encroachments, rights of way, resinctions, leases, licenses,
restrictive covenants and other similar title exceptions or Liens affecting Real Property, none of
" which materially impairs the use of such Real Property or the value thereof, and none of which is
violated in any material respect by existing or supporting structures or land use; (h) attachment
and jedgment liens which do not constittte an Event of Default under Secton 10.6; (i) Liens
disclosed on Schedule 1.2 provided that the principal amount secored tlwteby is not hereafier
increased, and no additional assets become subject to such Lien. .

"Person” shall mean any inklividual, sole proprietorship, partnership, corporation,
business trust, joint stock company, trust, unincorporated organization, association, Limited
liability company, institution, public benefit corporation, joint venture, entity or govemnment
(whether federal, state, county, city, municipal or otherwise, mcludmg any iostrumentality,
division, agency, body or department thereof),

“Plan” shall mean any employee benefit plan within the meaning of Section 3(3)
. of ERISA, maintained for employees of the Borrower and any of its Subsidiaries or any member

of the Controlled Group or any such Plan to which the Bormower and any of its Subsidiaries or
any member of the Controlled Group is required to confribazte on behalf of any of its employees.

"Projections™ shall have the meaning set forth in Section 5.5(a) hercof. -
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"Questionnaire” shall mean the Documentation Information Questionnaire and
Perfection Certificate and the responses thereto provided by the Borrower and anmy of its
Subsidiaries and delivered to the Agent.

"Real Property” shall mean all real property, bothowncdandlmsed,cfthe

Borrower and any of its Subsidiarjes.

"Receivables” shall mean and inclnde, as to a Persom, &ll of such Person’s
accounts, contract rights, instrurents (including those evidencing indebtedness owed to such
Person by its Affiliates), documents, chattel paper (including electromic chatie]l paper), general
intangibles relating to accounts, drafts and acceptances, credit card receivables, and all other
forms of obligations owing to such Person arising ount of or in conmection with the sale or lease of
Inventory or the rendition of services (including, but not limited to, toiling artangements), afl
suppotting obligations, guarantees and other security therefor, whether secnred or unsecured,
now existing or hereafter created. '

"Recejvables Advance Rate™ shall have the mcauing set forth in Section 2.1(&)6)
hereof,

"Register” shall have the meaning set forlh in Section 16.3(¢) bereof,
"Regulations” shall have the meaning set forth in Section 16.16 heneof.
"Releages” shall have the meaning st forth in Section 5.7(c)i) hereof.

"Reportsble Event” shall mean a reportable event described in Section 4043(b) of
ERISA or the regulations promulgated therenmder. )

"Required Lenders” shall mean the Lenders holding at least fifty-one percent
(51%) of the Advances and, if no Advences are outstanding, shall mean the Lenders holding
ﬁfty—one percent (51%) of the Commitmem Percentapes. :

* "Revolving Advances” shall mean Advances made other than Letters of Credit.

"Revolving Credit Note" or "Revolving Credit Notes” shall mesn, singularly or
collectively, as the context may reguire, the promissory notes referred to in Section 2.1(a) hereof.

"Section 20 Subsidiary" shall meari the Subsidiary of the bank holding company - -
controlling NCBC, which Subsidiary has been granted authority by the Federal Reserve Board to
underwrite and deal in certain Ineligible Securities.

MSettlement Date" sha]l mean the Closing Date and thereafter Thursday of each
week unless such day is not a Business Day in which case it shall be the pext socceeding
Business Day.

“Stock Purchase Agreement™ means that certain Stock Redzmptmn Agreement,
dated as of Januwary 28, 2005, between the Borrower and the Stockholder providing for the
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- purchase of all of record and beneficial equity owpership of the Bomower held by the

Stockholder.
“Stackholder” mean Standard Energy Company, an Ohio carporation.

"Subchapter 8" shall mean subchapter S of the Code.

"Subsidiary™ shall mean, in respect of any Person that is not a natural Person, a
corporation or other business entity the shares copstituting a majority of the outstanding cepital
stock (or other form of ownership) or constituting 2 majority of the voting power in any eleciion
of directors (or shares constituting both majorities) of which are (or upon the exeyvise of any
outstanding warrants, options or other rights would be) owned directly or indirectly at the fime in
question by such Person or another suhsndmy of such Person or any combination of the

foregoing.
*Term" shall have the meaning set forth in Section 13.1 hereof.

"Termination Event” shall mean (i) a Reportable Event with respect o any Plan or
Multiemployer Plan; (i) the withdrawal of the Borrower or any of its Subsidiaries or any
member of the Controfied Group from & Plan during a plan year in which swh entity was a
"substantial employer" as defined in Section 4001{a)(2) of ERISA; (iii) the providing of notice of
intent to terminate a Plan in a distress termination desctibed in Section 4041(c) of ERISA;
(iv) the institution by the PBGC of proceedings to terminate a Plan or Multiemployer Plan;
(V) any event or condition {a) which might constitute grounds under Section 4042 of ERISA for-
the termination of, or the appointment of a trustee to administer, any Plan or Multiemplover Plan,
or (b) that may result in tenmination of a Multiemployer Plan pursvant to Section 4041A of

~ ERISA; or (vi) the partial or complete withdrawa! within the meaning of Sections 4203 and 4205

of ERISA, of the Borrower or any of jts Subsidiaries or any member of the Controlled Group
from a Multiemployer Plan,

"Toxic Substance” shallm&anandmchndemymatmalpresentonﬂlellsal
Property which has been shown to have significant adverse effect on humen health or which is
subject to regulation under the Toxic Substances Control Act {TSCA), 15 U.5.C. Sections 2601

et seq., applicable state law, or any other applicable Federal or state laws now in force or

hereafier enacted relating to toxic substances. "Toxic Substance” includes but is not lmited to
asbestos, polychlorinated biphenyls (PCBs) ard lead-based painis.

“Unbilled Eligible Receivable™ shall mean a Receivable which would otherwise
constitute an Eligible Receivable but for the fact that no Eligible Invoice exists with respsct to
such Receivable with respect to the zale giving rise the Receivable; provided, howevey that (i)
such Receivable shall be recorded at cost without mark-up until an Eligible Invoice exists, (ii) in
the case of a Receivable that would otherwise be a Guaranteed Eligible Receivables, such
RﬂccwablczsnotrmordcdasbﬂledmhlauEhgtbleInvmcccmstsauﬂ('m)sﬁchUnbﬂled
Eligible Receivable is evidenced by a daily delivery report furnished by the applicable pipeline
Transmitter,

"UCP" shall have the meaning set forth in Section 2.9(b) hereof.
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“Undrawn Availability® shall mean, at a parficular date, an amount equal 1o
(a) the lesser of (i) the Formula Amourtt or (i} the Maximum Revolving Advance Amount,
minus the aggregate amount of omistanding Letters of Credit, minus (b)the som of (x) the
ontstanding amount of Revolving Advances ples (¥)all amounts dve and owimg to the
Borrower’s trade creditors which are outstanding sixty (60) days or more beyond the due date
(without duplication with respect to any such amount deducted from the Formmla Amomf), plus
{z) fees and expenses for which the Borrower are liable herenmder but which have not been paid
orchargedtothsl,oonmmt :

"Uniform Commercial Code™ sha]lmmtheUmfo:mCommmnlCodeorothﬁr ;
similar law of the State of Ohio as in effect on the date of this Agreement apd as amended from
time to e,

"UUSA Patriot Act” shall the Uhniting and Sirengthening Ametica by
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, Public
Law 107-56, as the same has been, or shall hereafier be, renewed, exmndad,ammdbdor
replaced.

_"Et_ﬂ'ﬂ;" shall mean, collectively, any and a4l landlond's watvers,
warehouseman's waivers, creditor's waivers, mortgagee waivers and processing facility and
sxmﬂarbmlaeswawcrs,cxecutedanddehve:radmwnnemonmmﬂnsﬁxgmmmi,mﬁ)mmd
subsiance safisfactory to the Agent, together with all amendments, supplements, modifications,
substitations and replacements thereto and thereof,

"Website Posting” shall have the meaning set forth in Section 16.6 hereof.

"Week" shall mean the time period commencing with the apening of business on
a Wednesday and ending on the end of business the following Tuesday.

13 Uniform Commercial Code Terms.

AﬂtmmsusedheremanddeﬁnedmtheUmformCommﬂmalCodeasadnptadm
the State of Ohio from time to time shall have the meaning given therein unless otherwise
defined herein. To the extent the definition of any category or type of Collateral is expanded by -
any amendment, modification or revision fo the Uniform Commercial Code, such expended

. definition will apply automatically as of the date of such amendment, modification or revision.

14 Certain Matcrs of Construction.

The terms "herein”, "hereof™ and "hereunder” and other words of similar import
refmmﬂnsAgrecmmtasawhclcandnottoanyparnwhrsemOB, paragraph or subdivision.
Any pronoun used shall be deemed to cover all genders. 'Wherever appropriate in the context,
terms used herein in the singutar alsa include the ploral and vice versa. All references to statutes
and related regulations shall include any amendments of same and any successor statufcs and
regulations. Unless otherwise provided, all references to any instruments or agreements to which
the Agent is a party, including, withomt limifafion, references to any of the Other Loan
Documents, shall include any and all modifications or amendments thereto and any and all
extensions or renewals thercof.
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IL  ADVANCES, PAYMENTS.

2.1 Revolving Advances.

(a) Subject to the terms and conditions set forth in this Agreement ipcluding, withowt
limitation, Section 2.1(b}, each Lender, severally and not jointly, will make Revolving
Advances to the Bommower in aggregate amounts outstanding at emy time equal to such
Lender's Commitment Percentage of the lesser of () the Maxitnm Revolving Advance
Amount Iessﬂaeaggregancamonntofoutsmn&ngLeumomedn nr(y)anamnum

equal to the sum of:

® uptoﬂ:csninof:

(4)

03

©

Gi)  the lesser of
(A

®) -
one time, plus

(i)

ninety-percent (90%), smbject to the provisions of
Section 2.1(5) bereof, of Guaranteed Eligible Recsivables
phas

cighty-five percent (85%), subject to the provisions of
Section 2.1(b) bereof, of Eligible Receivables (without
duplication for Eligible Reccivables which are counted as
Guaranteed Eligible Receivables), plus

ﬂ:el&swuﬁ()()elghtyﬁwpm(ﬁ%), subject to the
provisions of Section2.1(b) hereof, of Unbilled Eligible
Receivables or

i the aggregate at any one time, plus

sevemty-five percent (73%) of the value of Eligible
Inventory, subject to the provisions of Section 2.1(b)
hereof, or

pin the aggregate at any

of the Borrower: minus

({iv)  the 2ggregate amount nfoutstmdmgLeﬂms of Credit, mirms

(v)  such reserves as the Agent may reasonably deem proper aund necessary
from time to time (incleding a reserve for the Existing Letters of Credit).

The rates derived form Section 2.1(2)(G}A), (B) and (C)() shatl be referred to
collectively as the Receivables Advance Rate. The raie derived from Sections
2.1(a)(i){A) shall be referred o collectively as the "Inventory Advance Rate".
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(8)

(b)

The Receivables Advance Rate and the Tnventory Advance Rate shall be referred
to as the "Advance Rates®. The smount derived from the sum of
Sections 2.1(a)(i) and (i) and 2.1(a)(iif) minus the sum of Section 2.1(a)(iv) and
(v) at any time and from time to time shall be refered 10 as the "Formmia
- Amouni”. In calculating the Formula Amount, the reduction for the aggregate
amount of cutstanding Letiers of Credit shall be decreased by the amount of aoy
monies in the cash collateral account pursuant {0 Secion 2.10(c) of this
Agreement.

Revolving Advances shall be evidenced by one or more secured promissory motes
(cellectively, the "Revolving Credit Note™) substantially in the form attached hersto as
Exhibit 2.1(3).

Discretionary Rights. Subject to Section 16.2(b)(vii), the Advance Rales may be
increased or decreased by the Agent at any time and from time to time in the exercise of
its reasonable discretion provided that, in the case of any decrease in Advance Rates, the
exmsenfsuchdmmehonshallbebaseduponﬂnmmmmocofmmmecbmgeam
circumstances, conditions, or contingencies relevaut to the Collateral, the Snamcial
condition, operations, prospects or creditworthiness of the Borrower or the Lenders’
rights and remedies hereunder ('but without duplication of amomnts declared incligible
pursuzant to the criteria described in the definitions of Eligible Inventory and Eligible
Accounis). The Borrower consemis 1o any such increases or decreases and acknowledges
that decreasing the Advance Rates or increasing the reserves may limit or restrict
Advances requested by the Borrower. Prior fo the occurrence of an Event of Defamlt, the
Agent shall use commercially reasonable efforts to notify the Bommower at least five (5)
Business Days prior to the effectiveness of any decrease in Advance Rates under this
Section, but shall not be liable for any failure to so notify the Borrower.

Procedure for Borrowing Advances.

The Borrowing may notify the Agent prior to 11:00 am. (Cleveland, Ohio time) on'a
Business Day of its request to incur, on that day, a Revolving Advance bereunder.
Shoﬂldanyamomtmqumadmbepmdasmmrmthmmder or as fees or other charges
under this Agreement or any other agreement with the Agent or the Lenders, or with
respect to any other Obligation, become due, same shall hedmedaraqmstfora
Revolving Advance as of the date such payment is due, in the amount required to pay in
full such interest, fee, charge or Obligation under this Agreement or any oth:ragreemem
with the A gent or the Lenders, and such request shall be imevoczble.

Notwithstanding the provisions of () above, in the event the Borrower desires to obtain a -
leorRatcLoan,tthomwershallnohfytheAgmtmwnungnoiaterthnn 11:00 am.

* (Cleveland, Ohio time) at Jeast three (3) Business Days' prior o the date of such proposed

borrowing, specifying (i) the date of the proposed borrowing (which shall be a Bosiness
Day), (i) the amount of such Revalving Advance to be borrowed, which amount shall be
n a minjmum amount of Five Hundred Thousand Deliars ($500,000) and in integral
multiples of One Hundred Thousand ($100,000) ihereafier, and (iii) the duration of the
first Interest Period. Interest Periods for Libor Rate Loans shall be for one (1), two (2), or
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{d)

©

three (3) months; provided, however if an Interest Period would end on a day that isnot a
Business Day, it shall end on the pext snccceding Business Day unless such day falls in
the next succeeding caledar month in which case the Inferest Period shall end on the
next preceding Business Day. No Libor Rate Loan shall be made available to a Borrower
during the continuance of a Defauli or an Event of Default.

Each Interest Period of a Libor Rate Loan shall commence on the date sach Libor Rate
Loan is made and shall end on such date as the Borrower may elect as set forth in
subsection (b)iii) above provided that the exact lenpth of each Interest Period shall be
determined in accordance with the practice of the interbank market for offshore Dollar
deposits and no Inferest Period shall end afier the last day of the Term.

The Barrower shall elect the initial Interest Period applicable to a Libor Rate Loan by its
notice of bomowing given to the Agent parsunant o Sectioh 2.2(b) or by its notice of
conversion given to the Agent pursuant to Section 2.2(d), as ithe case may be. The
Barrower shall elect the duration of each succeeding Interest Period by giving irrevocghle
written notice to the Agent of such duration not less than three (3) Business Days prior to
the Jast dey of then current Interest Period applicable to such Libor Rate Loan. If the
Agent does not receive timely notice of the Interest Period elected by the Bommower, the
BorrowershaﬂbedeemedtohaveelectcdtomnveﬁtoaDomesﬁcRﬂehansnbjwm
Section 2.2(d).

The Borrower may, on the last Business Dey of then cumrent Interest Petiod applicable to
anty outstanding Libor Rate Loan, or on ary Business Day with respect to Domestic Raie
Loans, convert any such loan into a loan of another type in the same agpregate principal
amount provided that any conversion of a Libor Rate Loan shall be made only on the last
Business Day of then current Interest Period applicable to such Libor Rate Loan. If the
Bomrower desires to convert a loan, the Borrower shall give the Agent not less than three
(3) Business Days' prior written notice to convert from a Domestic Rate Loan to a Libor
Rate Loan or one (1) Business Day's prior written notice to convert from a Libor Rate

T.oan to g Domestic Rate Loan, specifying the date of such copversion, the loans fo be

converted and if the conversion is from a Domestic Rate Loan to any other type of loan,
the duration of the first Inderest Period; provided, however, the Borrower shall not be
permitted to convert a Domestic Rate Loan to & Libor Rate Loan or continne to select a

Libor Rate Loan duting the continuamce of a Defanlt or an Event of Defanlt. After giving

- effect ta each such conversion, thcrcshallnotheumslandmgmmefhmﬁve(i) Libor

Rate Loans, in the aggrepate.

At ifs option and upon three (3) Business Days' prior wiitten notice, the Borrower may .
prepay the Libor Rate Loans in whale at any time or in part from tire to time, without

premium or penalty, but with accrued interest on the principal being prepaid to the date of
such repayment. The Borrower shall specify the date of prepayment of Advances which
are Libor Rate Loans and the amount of such prepayment. In the event that any
prepayment of a Libor Rate Loan is required or penmitted on a date other than the last
Business Day of then current Interest Period with respect thereto, the Borrower shall
inderanify the Agent and the Lenders in accordance with Section 2.2(f) bereof.
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(f) The Borrower shall indemmify the Apent and the Lenders and hold the Agent and the
Lenders harmless from and against any and all losses or expenses that the Agent and the
Lenders may sustain or incur as a consequence of any prepeyment, conrversion of or any
‘default by the Borrower in the payment of the principal of or interest on any Libor Rate
Loan or failure by the Borrower to complete a borrowing of, a prepayment of or
conversion of or to a Libor Rate Loan after notice thereof has been given, including, bt
not limited to, any interest payable by the Agenf or the Lenders to lenders of funds
obtained by it in order to make or maintain its Libor Rate Loans herennder. A cetificate
as to any additicnal amounts payable pursiant to the foregoing sentence submiited by the

* Agent or any Lender to the Borrower shall be presumed correct absent manifest error. -

(g) Notwithstanding any other provision hereof, if any applicable law, treaty, reguolation or
directive, or any change therein or in the interpretation or application thereof, shall make
it unlawful for any Lender (for purposes of this subsection (g), the term "Lender™ shall
include any Lender and the office or branch where any Lender or any corporation or bank
controlling sech Lender makes or maintains any Libor Rate Loans) ta make or maintain
its Libor Rate Loans; the obligation of the Lenders to make Libor Rate Loans hereunder
shall forthwith be cancelled and the Borrower shall, if any affected Libor Rate Loans are
then outstanding, promptly upon request from the Agent, either pay all such affected
Libor Rate Loans or convert such affected Libor Rate Loans into loans of another type.

If any such payment or conversion of any Libor Rate Loan is made on a day that is not
the last day of the Interest Period applicable to such Libor Rate Loan, the Bomower shall
pay the Agent, upon the Agent's request, such amouant or amonnts as may be necessary to
compensate the Lenders for any loss or expense sustained or incurred by the Leaders in
tespect of such Libor Raie Loan as a result of such peyment or conversiom, including (but
not limited to) any interest or other amounts payable by the Lenders to lenders of funds
obtained by the Lenders in order to make or maintain such Libor Rate Loan. A certificate
as to any additional amounts payable purspant to the foregoing senience subrnitted by the
ImdcrstotheBunowershaﬂbepresumedmnectabsentmamfestm

23 Dlsbursemt of Advanee Proceeds,

All Advances shall be disbursed from whichevex office or other place the Agent
may designate from time to time and, together with any and afl other Obligations of the
Borrower to the Agent or the Lenders, shall be charged to the Loan Account on the Agent's
books. During the Term, the Bomower may use the Revelving Advances by horrowing,
prepaying and rebomrowing, all in accordance with the terms and’ conditions hereof The
proczeds of each Revolving Advance made by Lenders hereunder shall be made available to the
Borrower on the day such Revolving Advance is requested by way of credit to the Bomrower’s
operating account at National City Bank, or such other bank as the Bomower may designate
following notification to the Agent, in immediately available federal finds or other inmediately
gvailable funds ar, with respect to Revolvihg Advances deemed to have been requésted by the
Borrower, be disbursed to the Agent to be applied to the outstamding Obhganons giving rise io
such deemed request,
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24 M:n:in;mm Advances,

Subject to Section 16.2(b), the aggregate balance of outstanding Advances
ouistanding at any time shall not exceed the lesser of(a)ihe Maximom Revolving Advance
Amount or (b) the Formula Amount.

2.5 Repavment of Advances.

(8) The Revolving Advances shall be due and payable in full on the last day of the Term
subject to carher prepayment as herein provided. ,

(b AnyCustommpaymeﬂmmr&npeachcmvahleswmchmmdmcedbyachmk,m
drafl or any other similar item of payment may not be immediately collectible. In
calculating outstanding Revolving Advances and Undrawn Aveilability, the Agent agrees
that any such item of payment will be deemed to have been received by the Agent and
will be provisionally credited o the Loan Account by the Agent on the Buosiness Day
immediately following the day on which the Apent has actual possession of such ftem of
payment for deposit to the Cash Concentration Account. With respect to such caleulation
of outstandings and Undrawn Availability, the Agent also agrees that any Customer
payment consisting of a federal wire trapsfer pursvant 1o the Uniled Staies Treasury
Fedwire Deposit System, an automatic clearing house credit or other similar payment
mechanism will be deemed to have been received by the Agent and will be credited to the
Loan Account by the Agent on the Business Day on which the Agent has received such
payment prior to 11:00 A. M. in immediatcly available fonds for deposit to the Cash
Concentration Account. In consideration of the Agent’s agreement for provisiomal
crediting of tems of payment, the Borrower agrees that, in calculating interest and other
charges on the Obligations, all Customer payments will be treated as having been
credited to the Loan Account on the Business Day immediately following the Buciness
Day on which such payments are deemed to have been received by the Agent pursuant to

this paragraph.

() The Agent shall not be required to eredit the Loan Account for the amount of any item of
payment or other payment which is unsatisfactory to the Agent. All credits {other than
federal wire transfers) shall be provisional, subject to verification and final settlement.
The Agent may charge the Loan Account for the emount of any item of payment or other
payment which is returned to the Apent unpaid or otherwise not eollected. The Borrower
agrees that any information and data reporied to the Borrower pursuant to any service
which is received prior to final posting asd confirmation is subject to correction and is
not to be construed as final posting information ﬂeAgentandﬂnLend_usshallhave
no liability for the content of such preliminary service related mfonna:tlon

{d) All payments of principal, interest and other amounts payable hemmder or undex any of
the Other Loan Documents shall be made to the Agent at the Payment Office not later
than 11:00 AM. (Cleveland, Ohio time) on the due date in lawful money of the United
States of America in federal funds or other fands immediately available to the Agent.
The Agent shall have the right to effectuate payment on any and all Obligations due and
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owing herennder by chargngﬁel.oanAnmmﬂ orby mahngAdvmesaspmﬂdﬂdm
Sectlonz 2 hereof.

(€) The Borrower shall pay principal, interest, and all ofber amounts payable berennder, or
under any related agrecment, without any deduction whatsoever, including, but not
ﬁ;nﬁedm,anydeducﬁonforanysetoﬁ'urcounmlahn.

26 ' Re];ﬂent of Excess Advances.

IhcaggmgﬂtcbalameofoutstmdmgAdvmcesatanyumemacessofthe
maximum amount of such Advances permitied herewnder shall be immediately due 2and payable
mthomthcneccmtynfanydemand,atﬂ:ePaymmOﬂioc,wheihﬂ'm'nntaDe:&LﬂtarEvaf
Default has occurred.

2.7 Statement of Account.

The Agent shall maintain, in accordance with its customary procedures, a loan
account ("Loan Account”) in the name of the Borrower in which shall be recorded the date and
amount of each Advance made by the Agent and the date and amount of each payment in respect
thereof; provided, however, the failuore by the Agent 1o record the date and amount of any
Advance shell not adversely affect the Agent or any Lender. Each calendar month, the Agent
shall send to the Borower a siatement showing the accounting for the Advances made, payments
made or credited in respect thereof, and other transactions between the Agent and the Borrower,
during such month. The monthly siatemests shall be deemed correct and bWinding npon the
Borrower in the absence of manifest error and shall constitute an account stated between the
Lenders and the Borrower unless the Agent receives a written statement of the Borrower specific
exceptions thereto within thirty (30} days afier such statement is réceived by the Borrower. The
records of the Agent with respect to the loan account shall be presumed correct evidence abscnt
manifest error of the amounts of Advances and other charges thereto and of payments applicable
thereto.

2.8 Letters of Credit.

Subject to the terms and conditions hereof, the Issuer shall (a) issue or canse the
issuance of Letters of Credit on behalf of the Barrower; provided, however, that the Issner will
not be required to issue or cause to be issued any Letters of Credit to the extent that the face
amount of such Letiers of Credit wonld then cause the sum of (i) the outstanding Revolving
Advances plus (if) the undawn amount of owtstanding Letters of Credit to exceed the lesser of
(x) the Maxdimum Revolving Advance Amount or (y)the Formiula Amount. The maximum
undrawn amount of outstanding Letters of Credit shall not excced Four Millien Dollars

. ($4,000,000) in the agpregate at any time. All disbursements or payments related to Letters of

Credit shall be deemed fo be Domestic Rate Loans (in Dollars) consisting of Revolving
Advances and shall bear interest at the Alternate Base Rate.

29 Issuance of Letters of Credit.

(2) The Borrower may request the Issuer to issue or cause the issuance of a Letter of Credit
by delivering to the Issuer at the Payment Office, the Issuer's form of Letter of Credit
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(®)

©

@

240
(a)

Application (the "Letter of Credit Application™ completed to the satisfaction of the
Issver; and, such other certificates, documents and other papers and information as the
Issner may reasonably request no later than 12:00 noon (Cieveland, Ohio time) at least
three (3) Business Days' prior fo the date of such proposed issuance. The Borrower also
hastheﬁghtmgavemWMMsandmakcagemm“mhmpebtmanyappﬁmﬁon,
any applicable lefter of credit and security agreement, any applicable letter of credit
reimbursement agreement and/or any other applicable agreement, any letter of credit and
the disposition of documents, disposition of any unutilized funds, and to agree with the
Issuer upon any amendment, extension or renewal of any Letter of Credit

Each Letter of Credit shall, among other things, (i) provide for the payment of sight deafis
ar ather forms of wrifien demand for payment or, acceptances of issued drafts when
presented for honor thereunder in accordance with the terms thereof and when
accompanied by the documents described therein and (if) bave an expiry date not later

than the earlier of one (1) year from the date of issuance or, umless agreed to by the Agent

and the Issuer, the last day of the Term. Each trade Letter of Credit shall be subject to the
Uniform Customs and Practice for Documentary Credits (1993 Revision), International
Chamber of Commerce Publication No. 500, and any amendments or revisions thereof
adhered 1o by the Issuer (the "UCP"). Each standby Letter of Credit shall be subject to
the Inmternatiopal Standby Practices 1998, Imiemational Chamber of Commercs
Publication 590 and atry amendments or revisions thereof adhered to by the Issaer (the

" "ISP") or the UCP, as determined by the Issuer. Each Letter of Credit shall be govetned,

to the extent not inconsistent with the UCP or the ISP, as applicable, by-the laws of the
State of Ohio (provided, however, upon the request of the Botrower and the consent of
the Issuer, a Letter of Credit may be governed by the laws of a Staie other than the State
of Ohio).

ThcAgcnIshallnon.fythaLenﬂersofﬁmre:qusthytheﬂomwarfmaLeﬁeromeﬁt
hereunder within amasnnahlahmeaﬁerrecmmgmmhmmm

Schedule 2.9(d) contains a description of all Existing Letters of Credit outstanding on,
and to continue i effect after, the Closing Date. With respect to Existing Letters of
Credit issued by National City Bank, ecach such Existing Letter of Credit shall, to the
extent indicated in the Disclosure Schedule, constitutes an Obligation secured hereby,
The Borrower shall not renew the Existing Letters of Credit. ‘

Reguirements For Issuance of Letters of Credit

In connection with the issuance of any Letier of Credit; the Borrower shall indenmify,
save and hold the Agent, each Lender and each Issuer harmless from any loss, cost,
expense or Hiability, including, without limitation, payments made by the Agent, any
Lender or any Issner and expenses and reasonable attorneys' fees incurred by the Agent,
emy Lender or Issuer arsing out of, or in connection with, any Letter of Credit to be

- 1ssued or created for the Borrower. The Borrower shall be bound by the Agent's or any

Issuer's regulations and good faith interpretations of any Letter of Credit issued or created
for ihe Loan Account, although this interpretation may be different from its own; and,
nexther the Agent, nor any Lender, nor any Issuer nor any of their correspondents shall be
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liable for any error, negligence, or mistakes, whether of omission or commission, in
following the Borrower's instructions or those contzined in any Letter of Credit or of any
modifications, amendments .or supplements thereto or in issuing or paying any Letter of
Credit, except for the Agent’s, any Lender's, any Issuer's or snch correspondents' gross
negligence or willful misconduct. '

(b) The Bormrower shall authorize and direct any Issmer ¢o name the Bomower as the
"Applicant" or "Account Party” of each Letter of Credit. The Borrower shall authorize
and direct the Issner to deliver to the Agent all instruments, docoments, and other
writings and property received by the Issner pursuamt to the Letter of Credit and to accept
andmlyuponﬂleAgmfsmstrﬂchsmdagrmmtsmthmspedmdlmatbrsmmg
in connection with the Letter of Credit.

© hmmﬁ@ﬁonwiﬁaﬂ[cﬂmofﬂmditissuedbythnlsmmdwtbismthé
Borrower hereby appoints the Issuer, or its designee, as its attorney, with full power and
authority upon the eccurrence and during the continuance of an Event of Default or -
Default, to the extent applicable to the nature of the Borrower’s operationg and business:
(i) to sign and/or endorse the Borrower's name upon any warchouse or other receipts,
letter of credit applications and acceptances; (if) to sign the Borrower's name on bills of.
lading; (iii) to clear [nventory through the United States of America Customns Department
("Customs”) in the name of the Bomower or Issuer or Issner's designee, and to sign and
deliver to Customs officials powers of attomey in the name of the Borrower for such
purpose; and (iv) o complete in the Borrower's name or Issuer's, or in the name of
Issuer's designee, any order, sale or transaction, obtain the necessary documents in
connection therewith, and collect the proceeds thereof, Neither Issner nor its attorneys
will be Lable for any acts or omissions nor for any error of judgment or mistakes of fact
or law, except for Issuer's or its attorney's willful misconduct or gross negligence. This
power, being coupled with an interest, is irrevocable as long 25 any Letters of Credit

remaip ouistanding.

{d) Each Lender shall to the extent of the percentage amount equal ta the product of such
Lender's Cormmiiment Percentage times the agpregaie amount of all - unpaid
reimbursement obligations arising from disbursements made or obligations incurred with
respect to the Letiters of Credit be deemed to have irrevocably purchased an undivided
participation in each such unpaid reimbursement obligation. In the event that at the time .
a-disbursement is made the unpaid balance of Advances exceeds or would exceed, with
the making of such disbursement, the lesser of-the Maximum Revelving Advance
Amount or the Fonmula Amount, and such disbursement is not reimbursed by the
Borrower within two (2) Business Days, the Agent shall promptly notify each Lender and
upon the Agent's demand each Lender shall pay to the Agent such Lender's proportionate
share of such unpaid disbursement together with such Lender's proportionate share of the
Agent's reasonable unreimbiirsed costs and expenses relating to such disbursement. In
the event the [ssuer makes a disbursement in respect of a Letter of Credit, each Lender
shall pay to such Issuer, upor such Issuer’s demand, such Lender's proportionate share of
such disbursement together with such Lender's proportionate share of such Issuer's
reasonable unreimbursed costs and expenses relating to such disbursement. Upon receipt
by the Agent of a repayment from the Bomower of any amount disbursed by the Agent

| WGBVES! GREDIT AGR. EXECUTION GOPY.0GGTZ) . 29



for which the Agent had already been reimbursed by the Lenders, the Ageut shall deliver
to each Lender that Lender's pro rata share of such repayment. Each Lender's
participation commitment shall continne until the lest to occur of any of the following
events: (A) the Issuer ceases to be obligated to issue or canse to be issmed Letfers of
Credit hereunder; (B)no Letter of Credit issued hereunder remains outstanding and
uncancelled or (C) all Persons (other than the Bortower) have been fully reimbursed for

_ all payments made under or relating to Letters of Credit. '

{¢) Immediately upon the request of the Agent, (i) afier the occurence and during the
continuance of & Defoult or an Event of Default or (ii) any Letters of Credit remain
outstanding sixty (60) days prior to the expiration of the Term, in each such case, the
Borrower will deposit and maintain in an acoount with the Agent cash, as cash collateral,
in an amount equal to one hundred five percent (105%) of the undrawn amount of such
outsiznding Letters of Credit. In each case, the Borrower hereby irrevocsbly muthorizes
the Agent, in its discretion, on the Borrower's behalf and in the Borrower's name, to open
such an account and to make and maintain deposits in snch sccount or in an account
opencd by the Bormrower, in the amonnts required to be made by the Borrower, out of the
proceeds of Receivables or other Collateral or oui of amy other funds of the Bomower
coming into any Lender's possession at any time. The Agent will invest such cash
collateral (Jess applicable reserves) in such short-term moncy-market items as to which
the Agent and the Borrower mutually agree and the net return on such investments shall
be crediied to such account and constituie additional cash collateral. So long as such
Defanlt or Event of Default is continuing, the Borower may not withdraw amomnts
credited to anysuchacmmtexccptuponpaymmtandpmfommmﬁﬂlufan
Obligations and termination of this Agreement.

211 Additional Paymenis.

Any sums reasonsbly expended by the Agent or any Lender due to the Botrowet's
faitare to perform or comply with its obligations under this Agreement or any Other Document
including, without limitation, the Borrower's obligations under Sections 4.2, 4.4, 4.12, 4.13; 4.14
and 6.1 hereof, may be charged to the Loan Account as 2 Revolving Advance and added 1o the
Obligations. Prior to the occurrence of an Event of Defanlt, the Agent shall use commercially -
re2sonable efforts to notify the Borrower of such expenditure at least three (3) Business Days
prior to such expenditure under this Section, but shall not be liable for any failure to 50 notify the
Borrower.

2.12 Magpgper of Borrowing aud Payment.

(2) Fach bomowing of Revolving Advances shall be advanced accordmg to the applicable
Comumitment Pementages of the Lenders.

(b) Each payment (including each prepayment) by the Bomrower on account of the principal
of and interest on the Revolving Advances, shall be applied to the Reveolving Advances
pro rata according to the applicable Comumitment Percentages of the Lenders. Exeept as
expressly provided herein, all payments (inclnding prepayments) to be made by the
Borrower on account of principal, mterest and fees shall be made without set off ar

[NCEVES! CREDIT AGR- EXEGUTION COPY.DOS12) 30



(c)

(d)

counterciaim and shall be made to the Agent on behalf of the Lendess to the Payment

Office, in each case on or prior to 1:00 PM (Cleveland, Ohio time) i Dollars and in

immediately available ﬁmdsf

G) Notwithstanding anything to the contrary contained in Sections2.12(a) and
2.12(b) hereof, commencing with the first Business Day following the Closing Date, each
barrowing of Revolving Advances shall he advanced by the Agent and each payment by
the Borrower on account of Revolving Advances shall be applied first to thoss Revolving
Advances advanced by the A@nt_ On or before 1:00 P.M. {Cleveland, Ohio time} on
each Settlement Date commencing with the first Seitlement Dete following the Closing -
Date, the Agent and the Lenders shall make certain payments as follows: (I) if the
aggregale amount of new Revolving Advances made by the Agent during the preceding
Week {(if any) exceeds the aggregate amounmt of repayments applied to outstanding
Revolving Advances during such preceding Week, then each Leader shall provide the
Agent with funds in an amount equal to its applicable Commitment Percentage of the
difference between (w) such Revolving Advances and (x) such repzyments and (II) if the
aggregate amaunt of repayments applied to outstanding Revolving Advences during such
Week exceeds the aggregate amount of new Revolving Advances made during such
Week, then the Agent shall provide each Lender with funds in an amount equal to its
applicable Commitment Percentage of the d.lﬁ'erenca between (y) such repayments and
() such Revolving Advances.

(ii) EachLendershaﬂbe:nﬁﬂedtoeamintemstatthe applicableConiractRateon
outstanding Advances which it has fimded. .

(@) Promptly following each Settlement Date, the Agent shall submit to each Lender
a certificate with respect to payments received and Advances made during the Wesk
immediately preceding such Settlement Date. SuchmﬁcaizofiheAgentshaﬂbe
presumed correct in the absence of manifest error.

If any Lender or Participant shajl at any tme receive any payment of all or part of its
Advances, or interest thereon, or receive any Collateral in respect thereof (whether
voluntarily or mvoluntarily or by set-off) in a greater proportion than any such payment
to and Collateral reccived by any other Lender, if any, in respect of such other Lender's
Advances, or interest thereon, and such preater proportiopate payment or receipt of .

Collateral is not expressly permitted bereunder, such benefited Lender shall purchase for
cash from the other Lenders a participation in such portion of each such other Lender's
Advances, or shall provide such other Lender with the benefits of any such Collateral, or
the proceeds thereof, as shall be necessary to cause such bepefited Lender to share the
excess payment or benefits of such Collateral or proceeds ratably with each of the other
Lenders; provided, however, that, if all or any portion of such excess payment or benefits
is thereafter recovered from such benefited Lender, such purchase shal] be reseinded, and
the purchase price and benefits returned, to the extent of sach recovery, but without
interest. Each benefited Lender so purchasing a portion of another Lender's Advances
may exercise all rights ‘of payment (including, without limitation, rights of set-off) with
respect to such portion as fully as if such Lender were the direct holder of such portion. If
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there is only one Lender and such Lender receives an excess payme:m, such payment
shall be retirned to the Borrower without interest.

(¢) Unless the Agent shall have been notified by telephane, confinmed in wiiting, by amy
Lender that such Lender will not make the amount which would constitete its applicable
Commitment Percentage of the Advances available to the Agent, the Agent may (but
shall not be obligated to) assnme that such Lender shall make such amount available to
the Agent on the next Settlement Date and, in reliance upon snch assumption, make
available to the Borrower a corresponding amount. The Agent will promptly notify the
Borrower of its receipt of any such notice from a Lender. If soch amount is made
available to the Agent on a date after such next Settlement Date, such Lender shall pay to
the Agent on demand an amornt equal to the product of (i) the daily average Federal
Punds Effective Rate (computed on the basis of a year of 360 days) during such period as
quoted by the Agent, times (i) such amount, times (iii) the mmber of days from and
including such Settlement Date fo the date on which such amount becomes immediately
available to the Agent. A certificate of the Agent submitted to any Lender with respect to
any amounts owing vnder this paragraph (¢) shall be presumed correct, in the absence of
manifest error. If such amount is not in fact made available to the Agent by such Lender
within three (3) Business Days after such Settlement Date, the Agent shall be entifled to
recover such an amonnt, with interest thereon at the rate per anoum then applicable fo
such Revolving Advances hereunder, on demand from the Borrower; provided, however,
that the Agent's right to such recovery shall not prejudice or otherwise adversely affect
the Borrower’s rights (if any) against snch Lender.

213 [Reserved.]
2.14 Use of Praceeds.

The Borrower shall apply the proceeds of Advances: (i) 10 repay existing
Indebtedness owed to the Borrower’s carrent bank lender, (i) to pay fees and expenses relating
to the tramsaction contemplated by this Agreement, (iif) for gmeral corporaiec purposes and
(iv) to provide for working capital needs.

215 Defantting Lender.

(a) Notwithstanding, anything to the conirary contained herein, in the event any Lender

(x) has refused (which refusal constitutes a breach by such Lender of iis obligations under

- this Agreement) to make available its portion of any Advance ot (y) notifies either the

Agent or the Borrower that it does not intend to make available ifs portion of zny

Advance (if the actusl refirsal would constifute & breach by such Lender of its obligations

under this Agreement) (each, a "Lender Default™), all rights and obligations hercunder of

such Lender (a "Defaulting Lender") as to which 2 Lender Default is in effect and of the
other parties hereto shall be modified to the extent of the express provisions of this

- Section 2.15 while such Lender Defanlt remains i.n effect. ' .

(b) Advances shall be incurred pro rata from the Lenders (the "Non-Defa:ﬁhng Lenders")
which are not Defaulting Lenders based on their respective Commitment Percentages,
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(¢}

and no Commitment Percentage of any Lender or any pro rata share of any Advances
required to be advanced by any Lender shall be increased as a result of such Lender
Defauli. Amounts received.in respect of principal of any type of Advances shall be
applied to reduce the applicable Advances of each Lender pro rata based on the aggrepate
of the outstanding Advances of that type of all Lenders at the time of such application;
provided, that, such amount shall not be applied to any Advances of a Defanlting Lender
at any time when, and to the extent that, the agpregate amonnt of Advances of any Non-

Definlting Lender exceeds such Non-Dcfmﬂuug Lendex's Commitnent Percentage of all

Advances the.n outstanding,
A Defaulting Lender shall not be entitléd to give instructions to the Agent or to approve,

- disapprove, consent 1o or vote on any matters relating to this Agreement and the Other

(d)

(©

(a)

®)

(©

Loan Documents. All amendments, waivers and other modifications of this Agreement
anﬂﬂmeDﬂ:arlaanDommemSmaybcmadevmhommgardtoaDefmﬂhnchndﬂmd,
for purposes of the definition of "Required Lenders™, a Defaulting Lender shall be
deemed not to be a Lender and not to have Advances outstanding. ,

Other than as expressly set forth in this Section 2.15, the rights and obligations of a
Defaulting Lender (including the obligation to indermify the Agent) and the other parties
hereto shall remain nnchanged. Nothing in this Section 2.15 shall be deemed to release
any Defaulting Lender from its obligations under this Agreeent and the Other Loan
Documents, shall alter such obligations, shall operate as a waiver of any default by soch
Defaulting Lender berennder, or shall prejudice any righits which any Borrower, the
Agent or any Lender may have against any Defaulting Lender as a résalt of any defimit
by such Defaulting Lender bereunder.

In the event & Defaulting Lender retroactively cures to the satisfaction of the Agent the
breach which caused a Lender to become a Defaulting Lender, such Defauliing Lender
shall no longer be a Defaulting Lender and shallbetreatedasabendernndarﬂns

Agreement.
INTEREST AND FEES,

Inierest.

Inter¢st on Advences shall be payable by the Borrower in arrears on the first (1st) day of
each calendar month with respect to Domestic Rate Loans and, with respect io Libor Rate
Loans, zt the end of each Interest Period. Interest charges shall be computed on the
actnal proncipal amount of Advinces outstanding during the calendar month (the
"Monthly Advances"). Domestic Rate Loans shall bear interest for each day at a rafe per
apnum equal to the Alternate Base Rate. Libor Rate Loans shall bear interest for each
applicable Interest Period at a rate per annum equal to the Libor Rate plus the Applicable
LIBOR Rate Margin.

{reserved] - -

[reserved]
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{d) Whenever, subsequent to the date of this Agreement, the Alternate Base Rate ts mcreased

32

33

(a)

or decreased, the Centract Rate for Domestic Rate Loans shall be similarly changed
without notice or demand of any kind by an amount equal to the amount of such change
in the Alternate Base Rate during the time such change or changes remain in effect. The
Libor Rate shall be adjusted with respect to Libor Rate Loans, without notice or demand
of any kind, on the effective date of any change in the Furocurrency Reserve Pexcentage
as of such effective date. Upon and after the occurrence of an Evert of Default, and
during the confinuation thereof, the Obligations shall bear interest at the applicable
Contract Rate plus two percent (2%) per anmum (the "Defarit Rate™).

Letter of Credit Fees.

The Borrower shall pay (x) to the Agent, for the raiable benefit of the Lenders, fees for
each Letter of Credit for the period. from and excluding the date of issnance of same to
and including the date of expiration or termmation, equal to the average daily face
amount of each outstanding Letter of Credit multiplied by the Applicable Letter of Credit
Fee Percentage, such fees to be calcnlated on the basis of a 360-day year for the actual
number of days clapsed and to be payable monthly in arrears on the first day of each
calendar month and on the last day of the Term and (¥) to the Issuer, for its own account,
any and all fees and expenses as agreed upon by the Issuer and the Bowower in .
conpection with any Letter of Credit, including, without limitation, in connection with the
opening, amendment or renewal of any such Letter of Credit and any acceptances crested
thereunder and shall reimbrse the Agent for any and all fees and expenses, if any, paid
by the Agent to the Issuer (all of the foregoing fees, the "Letter of Credit Fees™). 'All such
charges shall be deemed earned in full on the date when the same are due and paysble
hereunder and shall not be subject to rebate or proration upon the termination of this
Agreement for any reason. Any such charge in effect -at the time of a particular
transaction shall be the charpe for that transaction, notwithstanding any subsequent
change in the Issuer's prevailing charges for that type of transaction. All Letter of Credit
Fees payable hereunder shall be deemed earned in full on the daie when the same are die
and payable hereunder and shall not be subject to rebate or proration npon the icrmination
of this Agreement for any reason.

Facility Fee.
If, for any calendar month during the Term, the average daily unpaid balamee of

the Advances for each day of such calendar month does pot egual the Maximum Revolving

. Advance Amount, then the Borrower shall pay to the Agent for the raiable benefit of the Lenders

a fee at a rate per anoum equal fo (x) one quarter percent (25%) multiplied by (y) the amount by
which the Maximum Revolving Advance Amount exceeds such average daily unpaid balance
Such fee shall be payable to the Agent in arvears on the first (1st) day of each calendsr month
afier the date hereof until the termination hereof and on the earlier of(:) such termination date or
(ii) the last day of the Term.
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34 Collateral Evaluation Feey.

The Borrower shall pay to Agent on the first day of each calendar momth
following any calendar month in which the Agent performs (or such eardier time afier such
performance as the Agent may reguest) any collateral evaluation, incloding amy field
examinztion, collateral analysis or other business analysis: the need for which is to be detepmined
by the Agent and which evaluation is undertaken by the Agent or for the Agent’s benefit, 2
collateral evaluation fez in an amount equal 1o Seven Hundred Fifty Dollars ($750) per day for
cach person performing such evaluation, plus all costs and disborsements incorred by the Agent
in the performance of such examination or avalysis; provided however that, prior to fhe
occurrence of an Event of Default, the Borrower shall not be responsible to pay for. more than
two (2) field examinations in any fiscal year period.

35 Compnutation of Interest and Fees.

Interest and fees hereunder shall be computed on the besis of a year of 360 days
and for the actual umber of days elapsed. If any payment to be made hereunder becomes due
- and payable on a day other than a Business Day, the due daie thereof shall be extended to the
next succeeding Rusiness Day and interest thereon shall be payable at the applicable Contract
Rate during such extension

3.6 Mazximum Ch%_

Tn no event whatsoever shall interest and other charges charged herennder exceed
the highest rate permissible under law. In the event interest and other charges as computed
heretmder would otherwise exceed the highest rete permitted under law, such excess amount
shal]beﬁrstapphedtnanyunpmdpnnmpalbalmowedhythe&mvwat,mdlfﬂ;m
remaining excess amount is’ greefer than the previously umpaid principal balance, the Lenders
shallpmmpﬂyreﬁmdsuchexmssammmtothsBormwandthepwﬂsmnshemofshallbe
deemed amended to provide for such permissible rate.

3.7 Increased Costs.

In the event that, (a) the introduction afier the effective date-of this Agrecment of
any law, treaty, rule or regulation or any change therein afier the cffective date of this
Agreement, (b) any change after the effective date of this Agreement in the inferpretation ar
administration of any law, treaty, rule or regulation by any central bank or other governmental
anthority ar (c) the compliance by any Lender ot the Issuer with any guideline, request or
directive from any central bank or other governmental authority (whether or not having the force
of Law) after the effective date of this Agreement (for purposes of this Section 3.7, the term
"Lender” shall include the Agent or any Lender and any corporation or bank controfling the
Agent or any Lender and the office orbranchwheretheAgentormyLendu(nso deﬁned}
makes oI maintains any Libor Rate Loans), shall

(a) subject the Agent or any Lender to any tax of any kind whatsoever with respect to this
Agreement or any Other Document or change the basis of taxation of peyments to the
Agent or any Lender of principal, fees, interest or any other amount payable hereunder or
under any Other Loan Documents (except for changes in the rate of tax on the overall net
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income of the Agent or any Lender by the jurisdiction in which it maintains its principal
office);

(b) impose, modify or hold applicable any reserve, special deposit, assessment or similar
requirement ageinst assets held by, or depesits in or for the account of, advances or Joans
by, or other credit extended by, any office of the Agent or any Lender, including (without
limitation) pursuant to Regulation D of the Board of Governors of the Federal Reserve

" Systemn; or

(c) mpuseoutheAgﬂorauylﬁnderortheLondmmtmhankoﬂewdrmmaMany
other condition with respect fo this Agreement or any Other Document;

and the result of any of the foregoing is to increass the cost to the Agent or suy Lender of
maldng, renéwing or maintaining its Advances bereunder by an amount that the Agent or snch
Lender deems to be material or to reduce the amount of any payment (whether of principal,
interest or otherwise) in respect of any of the Advences by an amount that the Agent or such
Lender deems to be material, then, In any case the Borrower shall promptly pay the Agent or
such Lender, upon its demand, such additional amount as will compensate the Agent or such
Lender for such additional cost or such reduction, as the case may be, provided that the foregoing
shall not apply to increased costs which are reflected in the Libor Rate. The Agent ar such
Lender shall certify the amount of such additional cost or reduced amount to the Borrower, and
such certification shall be presumed correct absent manifest error.

3.8 Basig For Determining Interest Rate Inadequate or Unfair.
' In the event that the Agent or any Lender shall have determined that:

(a) reasonable means do not exist for ascertaining the Libor Rate applicuble Imrsuant o
Section 2.2 hereof for any Interest Period; or

- (b) Do]lardcposusmﬂ:crclcvantamounlandfortherelevantmatmitymnotamilahlein
the London interbank Libor market, with respect to an outstanding Libor Rate Loam, a
proposed IabchaﬁeLoan, or a proposed cunver.munofaDomesﬂnRabeLoanma
Libor Rate Loan, _

then the Agent shall give the Bomrower prompt writien, telephonic or telegraphic notice of such
determination. If such nofice is given, (i) any such requested Libor Rate Loan shall be made a5 a
DomcsbcRatBInan,unlesstthomwezshaundhi‘ythcAgenim later than 10:00 am.

- {Cleveland, Ohio time) two (2) Business Days priot to the date of such proposed borrowing, that
its request for such bomowing shall be cancelled or made as an unaffected type of Libor Rate
Loan, (3i) any Domestic Rate Loan or Libor Rate Loan which was to have been converted o an
affected type of Libor Rate Loan shall be continued as or converted into a Domestic Rate Loan,
or, if the Borrower sball notify the Agent, no later than 10:00 a.m. (Cleveland, Ohie time} two
(2) Business Days prior to the proposed conversion, shall be maintained as an unaffected type of
Libor Rate Loan, and {iii} any ontstanding affected Libor Rate Loans shall be comverted into a
Domestic Rate Loan, or, if the Borrower shall notify the Agent, no Iater than 10:00 am.
(Cleveland, Ohio time) two (2) Business Days prior to the Iast Bosiness Day of then current
Interest Period applicable to such affected Libor Rate Loan, shall be coniverted into an unaffected

{NGB-VES| CREDIT AGR- EXECUTION COPY.00C:1Z) 36



type of Libor Rate Loan, on the last Business Day of then current Interest Period for such
affected Libor Rate Loans. Until such notice has been withdrawn, the Lenders shall have no
obligation to make an affected type of Libor Rate Loan or maintzin outstanding affected Libor
Rate Loans and no Borrower shall have the right to convert a Domestic Rate Loan or an
vnaffected type of Libor Rate Loan into an affected type of Libor Rate Loan.

39 Capital Adequacy.

(2) In the event that the Agent or any Lender shall have determined that(a) the introduction
after the effective date of this Agreement of any law, treaty, mle or regulation or any
change therein afier the effective date of this Agreement, (b)any change afler the
effective date of this Agreement in the interpretation or administration of any law, treaty,
rale or regulation by any central hapk or other governmental authority or (c)ithe
compliance by any Lender or the Issuer with any guideline, request or directive from any
central bank or other governmental authority {whether or pot having the force of Law)
after the effective date of this Agreement (for purposes of this Section 3.7, the term
"Lender” shall include the Agent or any Lender and amy corporation or bank conirolling
the Agent or any Lender and fhe office or branch where the Agent or any Lender (as so
defined) makes or maintais any Libor Rate Loans), has or would have the effect of
reducing the rate of retum on the Agent or any Lender's capital as a consequence of its
obligations hereunder to a level below that which the Agent or such Lender could have
achieved but for such adoption, change or compliance (taking into consideration the
Agent's and each Lender's policies with respect to capital adequacy} by an amount
deemed by the Agent or any Lender 1o be material, then, from time to time, the Borrower

~ shall pay upon demand to the Agent or such Lender such additional amount or aipounts
as will compensate the Agent or such Lender for such reduction. In determining such
amount or amounts, the Agent or such Lender may use any reasonable averaging or
atiribution methods. The protection of this Secticn 3.9 shall be available to the Agent
and each Lender regardless of any possible contention of invalidity or mapplicability with
respect to the applicable law, regulation or condition.

(b) A certificate of the Agent or such Lender setting forth such amount or amounts as shall
be necessary to compensate the Agent or such Lender with respect fo Section 3.9(a)
hereof when delivered to the Borrower shall be presumed correct ebsent mantfest emror.

IV. COLLATERAL: GENERAL TERMS.

4.1 . Security Interest in the Collaterak

To secure the prompt payment and performance to the Agent, the Issuer and each
Lender of the Obligations (including the Existing Letters of Credit obligations) , the Borrower
hereby assigus, pledges and grants to the Agent for its benefit and for the ratable benefit of each
Lender and the Issuer a continuing security interest in and to all Collateral of the Bomower,
whether now owned or existing or hercafter acquired or arising and wherever located. The
Borrower shall mark its books and records as may be necessary or appropriate to evidence,
protect and perfect the Agent's security interest and shall cause its financial statements to reflect
such security interest. The Borrawer shall promptly provide the Agent with written notice of all
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commercial tort claims, such notice to contain the case title together with the applicable court
and a brief description of the claim(s). Upon delivery of each such notice, the Borrower shall be
desmed to hereby grant to the Agent a security interest and lien in and to such commersial tort
claims and ail proceeds thereof. In addition, to secure soch prompt payment and perfonmance of
the Obligations, the Borrower shall also assigo, pledge and grant to the Agent for iis benefit and
for the ratable benefit of each Lender and the Issuer a morigage on such real property of such
Loan Party to the extent specified in section VIII of this Agreement.

4.2 Perfection of Security Intevest.

The Bomrower shall take all action that may be necessary or desirable, or that the
Agent may fequest, o as at all times to maintain the validity, perfection, enforceability and
priority of the Agent's secufity imterest in the Collateral or o enable the Ageni to protect,
exercise or enforce its rights hereumder and i the Collateral, including, but not Bmited to,
(D) immediately discharging all Liens other than Permitted Encumbrances, (i) using
commercially reasonable efforts to obtain applicable Waivers, as the Agent may reasonably
request, (iii) delivering to the Agent, endorsed or accompanjed by such instruments 'of
assignment as the Agent may specify, and stamping or marking, m such manner as the Agent
may specify, any and all chattel paper, instruments, letters of credits and advices thercof and

- documents evidencing or forming a part of the Collateral, (iv) emtering into warehousing, .

lockbox and other custodial arranpements satisfactory to the Apent 2s and to the extedt required
hereunder, and (v) executing and delivering conirol agreements, instruments of pledge, nofices

- and assignments, in each case in form and substance satisfactory to the Agent, relating to the

creation, validity, perfection, maimenance or continvation of the Agent's security interest in
Collateral under the Uniform Commercial Code or other applicable law. The Agent is hereby
authorized to file financing siaiements in accordance with the Upiform Commercial Code from
time to time. By its signature hereto, the Borrower hereby authorizes the Agent to file against
the Borrower, one or more finaficing, continuation, or amendment statements pursuant to the

“Uniform Commercial Code to perfect Liens securing Obligations arising hereunder in foom and

substance satisfactory to the Agent. All charges, expenses and fees the Agent may incur in doing
any of the foregoing, and any local taxes relating thereto, shall be charged to the Loan Account -
as a Revolving Advance of a Domestic Rate Loan and added to the Obligations, or, at the
Apent's option, shall be paid to the Agent for the benefii of the Issuer and the ratable benefit of
the Lenders immediately upon demand.

43 Disposition of Collatera].

The Bormwerwillsafeguardandprotecta]lCnllatémlfortheAgm's gemn'al
account and make no disposition thereof whether by sale, lease or othermse except as may be
otherwise permitted under this Agreement.

. T

4.4 Preservation of Collateral

Following the oceurrence and during the continuation of a Default or Event of
Default in addition to the rights and remedies set forth in Section 11.1 hereof, the Agent: (3) may
at any time take such steps as the Agent deems necessary to protect the Agent's interest in and to
preserve the Collateral, including the hiring of snch security guards or the placing of other
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security protection measures as the Agent may deemn appropdate; (b) may employ and maintain
at eny of the Borrower's premises a custodian who shall bave full authority 10 do all acts
necessary to protect the Agent's interests in the Collateral; (¢) may Jease warchouse facilities to
which the Agent may move all or part of the Collateral; (d) may use the Borrowex's owned or
leased lifts, hoists, trucks and other facilities or equipment for handling or removing the
Collateral; and (¢) shall have, and is hereby granted, a right of ingress and egress o the places
where the Collateral is located, and may proceed over and through the Borrower’s owned or
leased property. The Bomrawer shall cooperate fully with all of the Agent's efforts to preserve
the Collateral as permitted in the foregoing sentence and will take such actions to preserve the
Colliteral as the Agent may direct. All of the Agent's expenses of preserving the Collateral in
accordance with the foregoing, including any expenses relating to the bonding of a custodian,
shaﬂbechargedtolheLnanAccmmtasaRcmhnngAdvancenfaDomwncRm[mnand
added to the Obligations.

4.5 Ownpership of Collateral,

With respect to the Collateral, gt the time the Collateral becomes subject to the
Agent's security interest: (g) the Borrower shall be the sole owner of and fully authorized and
able to sell, transfer, pledge and/or grant a first priority security inferest in each and every item of
fts respective Collateral to the Agent; and, except for Permitted Encumnbrances, the Collateral
shall be free and clear of all Liens and encumbrances whatsoever; (b) each docwment and
agreement execauted by the Borrower or delivered to the Agent or any Lender in connection with
this Agreement shall be troe and comect in all material respects; (c)all signatures and
endogsements of the Borrower that appear on such docnments and agresments shall be genmine
and the Borrower shall have full capacity to execute same; and (d) the Borrower's Inventory shall
not be transported except with respect to the sale of Inventory-in the ordinary course of busmess.

46 = Delfense of Agent's and Lenders' Interests.

Until (a) payment and performance im full of all of the Obligations and
(b) termination of this Agreement, the Apent's interests in the Collateral shall continue in full
force and effect. During such period, the Bormower shall not, without the Agent's prior written
consent, pledge, sell (except Inventory in the ordinary course of business), assign, transfer, creats
or suffer to exist a Lien upon ar encumber or allow or suffer to be encumbered in any way except
for Permitted Encumbrances, and except for sales, asstgnments, and trensfers expressly permitted
elsewhere herein, any part of the Collateral. Each Loan Party shall defend the Agent's interests
in the Collateral against any and all Persons whatsoever. At any time afler an Event of Default
or Defanlt has occutred after demand by the Agent for payment of all Obligations, the Agent
shall have tbe right to take possession of the indicia of the Collateral and the Collateral in
whatever physical form contained, including without limitation: labels, stationery, -docurents, -
instruments and advertising materials. If the Agent exercises such right to take possession of the
Collateral, the Botrower shall, npon demand, assemble it in the best mammer possible and make it
available to the Agent of such at & place reasonably convenient to the Agent and, specifically in
the case of Gas, assist the Agent in coordinating the sale of such Gas to Customers. In addition,
with respect to all Collateral, the Agent, the Issuer and the Lenders shail be enfitled to all of the
rights and remedies set forth hercin and further provided by the Uniform Commercial Code or
other applicable law. After the occurrence and during the contimuance of a Default or an Event
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of Defanlt, the Borrower shall, and the Agent may, at its option, instruct afl suppliers, carriers,
forwarders, warshousets or others receiving or holding cash, checks, Inventory, documents or
imstruments in which the Agent holds a security interest to deliver same to the Agent and/or
subject to the Agent's order and if they shall come into the Borrower’s possession, they, and each
of them, shall be held by the Borrower in trust as the Agent's trustes, and the Borrower will
immediately deliver them to the Agent in their original form topether with suy necessary
endorsement.

4.7 Books and Records.

Each[nauPartyshaﬂ(a)beppmpcrbooksufmmrﬂmdawmﬂmwhdlfaﬂ,
true and cotrect entries will be made of all dealings or transactions of or in relation to its business
and affairs; (b) set up on its books accruals with respect to all taxes, assessments, charges, levies
and claims; and (c)on a reasomably current basis set mp om its books, fiom its earnings,
allowances against doubtful Receivables, advances and investments and all other praper accruals
(including without Emitation by reason of enumeration, accruals for premiums, if any, due on
required payments and accruals for depreciation, obsolescence, or amortization of properties),
which should be set aside from such eamings in connection with iis businese. All determinations
pursuant to this subsection shall be made in all material respects in accordance with, or as
required by, GAAP consistently applied in the opinion of such independent public accountant as
shall then be regularly engaged by such Loan Pasty. )

48 Financial Disclosure.

Each Loan Party hereby immevocably authorizes and directs all aceonmtantz and
auditors employed by the Borrower at any time during the Term and promptly efter the request
of the Agent to exhibit and deliver to the Agent and each Lender copies of such Loan Party's
financial statements (if any exist at or prior to the date of such request), trial balances ar other
accounting records of any sort in the accountant's or auditor's possession, and to disclose io the
Agent and each Lender any information such accountanis may have conceming such Lo
Party's financial status and business operations. Each Loan Party hercby anthorizes all federal,
state and municipal authoritics to furnish to the Agent and cach Lender copies of reports or
examinations relating to such Loan Party, whether made by soch Foan Parly or ctberwise;
however, the Agent and each Lender will attempt to obtain such infonmation or materials divectly
from such Loan Party prior to obtaining such information or materials from such accountzuts or
suck authoiities. Prior to the occumence of an Event of Defimit the Agent shafl use
commercially reasonable efforts to notify the Borrower at least three (3) Business Days prior to
the effectivencss of communication with Borrower’s accountants under this Section, but shall not
. be liable for any faitare to so notify the Borrower.

49 Compliance with Laws.

The Borrower shall comply with all laws, acts, rules, regulations and orders of
any Governmental Body with jurisdiction over it or its respective Collateral or any part thereof
- or to the operation of the Borrower's husiness the non-compliance with which could reasonably
be expected to have a Material Adverse Effect. The Borrower may, however, contest or dispute
any acts, rules, regulations, orders and directions of those bodies or officials in any reasonable
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manner, provided that any related Lien is inchoate or stayed and sufficient reserves are
established to the reasonable satisfaction of the Agent to protect the Agent's Lien on or security
interest in the Collateral. The Collateral at all times shall be maintained in accordance with. the
matenalmqmramnnﬁofaﬂmsmmecammwhmhpmdcmmmmﬂ:m@ectwme
Collateral so that such insurance shall remain in full force and effect.

4.10 Inspection of Premises.

At al] reasonable times as the Agent deens necessary, the Agent shall have full
aceess to and the nght to conduct a field examination of the Borrowss’s business, andit, check,
inspect and make abstracts and copies from the Bomower's books, records, audifs,
correspondence and all other papers relating fo the Collateral and the operation of the Borrower's
business. The Agent and its agents may enfer upan any of the Bomower's premises at any time
during business hours and at any other reasonable time, and from time to time as the Agent
deemns necessary, for the purpose of conducting such field examimmtions, inspecting and .
appraising the Collateral and any and all records perfaining thereto and the operation of the
Borrower's business. Notwithstanding smything herein to the contrary, (i) prior to the occurrence
of an Event of Defanlt that is continning, the Agent shall copduct such field examinations, audits,
inspections and appraisals no more frequently than once per fiscal quarter provided the Borrower
shall be responsible for paying for no more than two such ficld examination, audits, inspections
and appraisals, and (i) after the occurrence of an Event of Default that is continuing, the Agent
may condoct field examinations, audits, inspections and appraisals at any time and from time to
time and the Bomrower shall be responsible for paying for all such field examination, andits,
inspections and appraisals.

411 Insurance.

The Borrower shall bear the full risk of any loss of any naturc whatsoever with
respect to the Collateral. At each Loan Party's own cost and expense in amounts and with
carriers acceptable to the Agent, each Loan Party shall (a) keep all its msurable properties and
properties in which such Loan Party has an interest insured against the hazards of fire, flood,
sprinkler leakage, those hazards covered by extended coverage insurance and such other hazards,
and for such amounts, asmcustomarymthecaseefmmpﬂmesengagedmbusmcssesmmﬂarm
such Loan Party’s including, without Hmitation, business interruption insurance; (b) maintain &
bond in such amounts as is customary in the case of companies engaged in businesses similar to
such Loan Party insuring against farceny, embezzlement or other criminal misappropriation of
insured's officers and employess wha may either singly or jointly with others at any time have

‘access to the assets or funds of such Loan Party either directly or through authority to draw upon

such funds or to direct generally the disposition of such assets; (¢} maintain public and product

* -liability insurance against claims for personal injury, death or property damage suffered by

others; (d) maintain-all such worker’s compensation or similar insurance as may be required
under the laws of any state or jurisdiction in which such Loan Party is engaged in business;
(¢) firnish the Agent with (i) a stams report with respect to the renewal of all such insurance no
later than ten (10} days before the expiration date thereof, (ii) evidence of the maintenance of all
such insurance by the renewal thereof no later than the expiration dafe thereof, and (i) in the
case of the Borrower, appropriate loss payable endorsements in form and substanee satisfactory
to the Agent, naming the Agent as a co-insured and loss payee as its ipferests may appear but
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only with respect to all insuremce coverage covering damage, Joss or destraction of Collateral,
and providing (A) that all proceeds therennder ecovering a loss of or damage to Collsteral shall be
peyable to the Agent, (B) no such insurance shall be affected by any act or neglect of the insured
or owner of the property dtscnbedmsuchpohcy,and(C)tthunhpohcyandlnsspayable
nlausmmymtbemmﬂ@mmddmmmﬂmdmlmsﬂwﬂnrw(3ﬂj days’ prior
‘vmtbennouc.elsgwento‘{hcAg&nt_ Each Loan Party shall provide copies of all such msuramce
policies (including the appropriate lender loss payee and additional insured endorsements) within
thirty (30) days after the Agent's request, however, only certificates of such insurance shall be
required at Closing. In the event of any loss under any insurance covering Collateral, the carriers
named in such insurance policies covering Collateral hereby are directed by the Agent and the
Bomower to make payment for such loss to the Agent and ot to the Borrower and the Agent
Jointly. If any insurance losses with respect to Collateral are paid by check, draft or other
instnnnent payable to the Borrower and the Agent jointly, the Agent may endorse the Borrower’s
name thereon and do such other things as the Agent may deem advisable to reduce the same to
cash. The Agent is hereby authorized by the Borrower to adjust and compromise claims under
imsurance coverage with respect to Collateral, All loss recoveries with respect to Collateral
received by the Agent upon any such insurance may be applied to the Obligations, in such order
as the Apent in its sole discretion shall determine. Any surplus with respect to Collateral shall be
paid by the Agent to the Bommower or applied as may be otherwise required by law. Any
deficiency thereon shall be paid by the Borrower to the Agent, on demand. Any loss recoveries
not relating to items of Collateral shall be payable directly to the Borrower and, if received by
the Agent, the Agent shall promptly deliver same to the Borrower.

4.12 Faikure to Pay Insnrance,

If the Borrower fails 1o obtain insurance as hereimabove provided, or to keep the
same in force, the Agent, if the Agent so elects, may obigin such insurance and pay the premiom
therefor on behalf of the Borrower, and charge the Loan Account therefor as a Revolving
Advance of a Domestic Rate Loan and such expenses so paid shall be part of the Obligations.

413 Pavment of Taxes.

Each Loan Party will pay, when due, all taxes, assessments and other Charges
lawfally levied or assessed upon such Loan Party or-any of the Collateral including, withoat
limitation, real and personal property taxes, assessments and charges and all franchise, income,
cmployment, social security benefits, withholding, and sales taxes, except those taxes,
assessments or Charges to the extent that any Loan Party has contested or disputed those taxes,
assessments or Charges in good faith, by expeditious protest, administrative or jodicial appeal ar
similar proceeding provided that any related tax Lien is stayed and sufficient reserves are
established 1o the reasonable satisfaction of the Agent to protect the Agent's security interest-in

. or Lien on the Collateral. If any tax by any governmental authority is or may be imposed on or

as a result of any transaction between any Loan Party and the Agent, -the Issuer or any Lender
which the Agent, the Issner or any Lender may be required to withbold or pay or if @y taxes,
assessments, or other Charges remain unpaid after the date fixed for their payment, or if any
claim shall be made- which, in the Agent's opinion, may possibly create a valid Lien on the
Collateral, the Agent may without notice to the Loan Parties pay the izxes, assessments or other
Charges and each Loan Party hereby indemnifies and holds the Agent, the Issuer and each
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Lender harmless in respect thereof. Prior to the occwrrence of an Event of Default, the Ageni
shall use commercially reasonable efforts to notify the Borrower at least three(3) Business Days
prior to such payment under this Section, but shall not be liable for any failure to so notify the
Borrower. The Agent will not pay any taxes, assessments or Charges to the extent that any Loan .
Party has contested or dispuied those taxes, assessments or Charges in good faith, by expeditious
protest, administrative or judicial appeal or similar proceeding provided that any related tax len
is stayed and sufficient reserves are established to the reasonable satisfaction of the Agent to
protect the Agent's security interest in or Lien on the Collatersl. The amount of auy payment by
the Agent under this Section 4.13 shall be charged to the Lowa Account as a Revolving Advance
ofaDumasﬁcRateLaanaﬂdaddcdtutheObﬁgaﬁonSmd,tmﬁlthﬂLoanParﬁmshallﬁmﬁsh
the Agent with an indemnity therefor (or supply the Agent with evidence satisfactory to the
Agent that due provision for the payment thereof has been made), the Agent may hold without
interest any balance standing to the Loan Parties' credit and the Agent shall retzin its socurity
inferest in any and all Collateral held by the Agent.

4.14 Payment of Leasehold Obligations.

Each Loan Party shall at all times pay, when and as due, its retal obligations
under all leases nnder which it is a tenant, and shall otherwise comply, in all material respects,
with all ather terms of such leases and keep them in full force and effect and, at the Agent's
reasonable request will provide evidence of having done so.

4,15 Receivables.

() Nature of Receivables. Esach of the Receivables shall be a bona fide and valid account
representing a bona fide indebtedness incurred by the Customer therein named, for a
fixed sum as set forth in any imvoice relating thereto (provided immaterial or
unintentional invoice errors shall not be deemed to be a breach hereof) With respect to an
absolute sale or lease and delivery of goods upon stated texms of the Borrower, or work,
labor or services theretofore rendered by the Borrower as of the date each Receivable is
created. Same shall be due and owing without dispute, setoff or counterclaim except as
may be stated on the acobunts receivable schedules delivered by the Borower to the

Agent.

(b) Solvency of Customers. Each Customer, to the Borrower knowledge, as of the date each
Receivable is created, is and will be solvent and able to pay all Receivables on which the
Customer is obligated in fall when due or with respect fo such Customers of the

Borrower who are not solvent the Bomower has set up on its boeks and in its financial
records bad debt reserves adequate to cover the uncollectible pertmn.

{©) Locations of Loan Parties. Bach Loan Party's state of arganization and chief executive
office are located at the addresses set forth on Schedule 4.15(c) hereto. Until written
notice is given to the Agent by the Borrower of any other office at which the Bomower
keeps its records pertaining to Receivables, all such records shall be kept at such
executive office.
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Notification of Assionment of Receivables. At any time following the occmrence of an
Event of Defanlt or a Defauit, the Agent shall have the right to send notice of the
assignment of, and the Agent's security interest in, the Recefvables to any and all
Customers or any third party holding or otherwise concemed with any of the Collateral.
Thereafter, the Agent shall have the sole right to collect the Receivables, take possession
of the Collateral, or both. The Agent's actual collection expenses, including, but not
ltmited to, stationery and postage, telepbone and telegraph, secretarial and clerical
expenses and the salzries of any collection personne] used for collection, may be charged
to the Loan Account and added to the Obligations.

Power of Agent t0 Act on Borrower’s Rehalf. The Agent shall have the right, at sny time
after the occurrence of en Event of Defauit, to receive, endorse, assign and/or deliver in
the name of the Agent or the Borrower any and all checks, drafis and other instruments
for the payment of money relafing to the Receivables, and the Borrower hereby waives

notice of presentment, protest and non-payment of any instument s¢ endorsed. The

Bomower hersby constitutes the Agent or the Agent's designee as such Loan Party’s
attomey with power at any time after the occurrence of an Event of Default (i) to endorse
the Borrower's name upon any notes, acceptzmees, checks, drafts, money orders or other
evidences of payment or Collateral; (ii)to sign the Borrower's name on any invoiee or
bill of lading relating to any of the Reccivables, drafts against Customers, assignmeiis
and verifications of Receivables; (ifi}to send verifications of Reccivables to amy
Customner; (iv) to demand payment of the Receivables; (v) to enforce payment of the
Reccivables by legal proceedings or ofherwise; (vi)to exercise all of the Borrower's
rights and remedies with respect to the collection of the Receivables and any other
Collateral; (vii) to scitle, adjust, compromise, extend or renew the Receivables; (viii) to
settle, adjust or compromise any legal procesdings bronght to collect Recetvables; (ix) to
prepare, file and sign the Borrower's name on a proof of claim in bankruptcy or similer
document against any Customer; (x) to prepare, file and sign the Borrower’s nams on any
notice of Lien, assignment or satisfaction of Lien or similar docamoent i cormection with
the Receivables; and (xi) ip do all other acts and things necessary to carry out this
Agreement. All acts of said attorney or designee are hereby ratified and approved, and
said attorney or designee shall not be liable for any acts of amission or commission nor
for any error of judgment or mistake of fact or of law, unless done with gross negligence
or willful misconduct; this power being coupled with an interest is irrevocable while any
of the Obligations remain vapaid. The Agent shall heve the right at any time following
the occurrence of an Event of Defanlt, to change the address for delivery of mail
addressed to the Borrower to such address as the Agent may designate and to receive,
open and dispose of all mail addressed to the Borrower.

No Lisbility. Neither the Agent, the Issner nor any Lender shall, under any
circurnstances or in any event whatsoever, have any Hability for any error or omission or
delay of any kind occurring in the setilement, collection or payment of any of the
Receivables or any instrumeant received in payment thereof, or for any damage resnlting
therefrom upless such liability arises from the Agent's, the Issuer’s or any Lender's willful
misconduct or ‘gross negligence as finally determined by a comt of competent
Jurisdiction, Following the occwrence of an Event of Default, the ‘Agent may, without
notice ar consent from the Bormower, sue upon or otherwise collect, extend the time of
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payment of, compromise or sefile for cash, credit or upon any terms any of the
Receivables or any other securities, instruments or insurance applicable thereto and/or
release any obligor thereof. The Agent is authorized and empowered to accept, following
the occurrence and during the continuance of an Event of Defanlt, the retorm of the goods
-represented by any of the Receivables, without notice to or consent by the Borrower, all
without discherging or in any way affecting the Borrower’s liability hereunder. -

(g) Establishment of Lockboxes, Collection Account. The Borrower has established and
shall mainiain one or more Lockboxes with National City Bank and with each other
Lockbox Bank in the name of the Borrower as are accepteble to the Agent, in ity sole
discretion. The Bomower hes established and will maintain a deposit acoount {(each a
"Collection Account") with each Lockbox Bank in the name of the Borrower. In the case
of National City Back, the Cashk Concentration Account maintzined at Natiopal Crly
Bank shall function as the Collection Acconnt maintained at National City Bank for all
purposes of this Section 4.15(g). Each Lockbox Bank and the Borrower have entered
into zgreements establishing the Lockboxes maintained by such Lockbox Bank (each a
"Lockbox Agreement”) and agreements with respect to the Collection Accomnt
maintained at such Lockbox Bank (each a "Deposit Acconnt Agreement"), each such
Lockbox Agreement and Deposit Account Agreement to be in form and substance
satisfactory to the Agent. To the extent specified in the Closing memorandom, the
Borrower and the Agent shall have entered into a Blocked Accourntt Agreement with each
Lockbox Bank relating o rights of the Agent with respect to the Lockbozes and the
Collection Accounts maintained at such Lockbox Bank. The Borrower shall notify all of
its Customers to forward all collections of every kind due the Borrower to 2 Lockbox -
{such notices to be in such form and substance as the Agent may reasonably require to
from time to time). '

Schedule 4.15{(g) hereto lists the following information with respect to the Borrower:
(1) all present Lockboxes, all Collection Accounts and the Cash Concentration Account,
{ii) the name and address of each Lockbox, (iii) the acconnt number of each Collection
Account and the Cash Concentration Ascourt , (iv) a contact Person at each Lockbox
Bank, and (v) a list describing all Lockbox Ag;aemems, Deposit Account Agreements
and Blocked Account Agreements, and aJl other agreements establishing each Lockbox

and Collection Account.
{h) Processing Collections; Cash Conceniratjon Account In accordance with the terms of

the applicable Blocked Account Agreement, each Lockbox Bank shall be instructed to
deposit on a daily basis all collections from Customers of the BDorrower semt to the
Lockbox maintained by such Lockbox Bank directly into the epplicable Collection
Account in the identical form in which such collections were made (except for any-
necessary endorsements) whether by cash or check. In accordance with the terms of the
~ applicable Blocked Account Agreement, suwch Lockbox Bank shall be instructed to
deposit on & daily basis all funds from collections deposited into snch Collection Account
1o the Cash Concentration Account. The Cash Concentration Account shall not be
subject to apy deduction, set off, banker’s lien or any other right in favor of any Person,
All fimds deposited into the Cash Concentration. Account shall be the exclusive property
of the Agent on behalf of the Lenders and shall be subject to the sole and exclusive
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contraf of the Agent and only to such signing anthority designated from time to time by
the Agent. The Borrower ghall not have control over or any interest in snch fonds,

Any collections received directly by the Borrower shall be deemed beld by the Borrower
in trust and as fiduciary for the Lenders. The Bomrower agrees not 1o commingle any
such collections with any of the Borrower’s other funds or property, but fo hold such
funds separate and apart in trust and as fiduciary for the Lenders until deposit is made
mio the applicable Collection Account or the Cash Concentration Account The
Borrower hereby zgrees to depasit immediately such directly received collections into

- any Collection Account maintzin by or on behalf of the Borrower or directly into the
(Cash Concentration Account.

(i} Adjustments. The Borrawer will not, without the Agent's consent, compromise or adjust
any Receivables (or extend the time for payment thereof) or accept any retums of
merchandise or grant any additional discounts, allowances or credits thereon except for
those compromises, adjustments, returmns, discounts, credits and allowances as have been
heretofore (A) customary in the business or industry of the Borrower, and (B} done in the
ordinary course of the Borrower's business.

4.16 Maintenance of Equipment.

The Equipment shall b maintaived in good operating condition and repair in
substantial accordance with industry standards (reasomsble wear el fear excepted) and all
necessary replacements of and repairs thereto shall be made so that the value and operating
. efficdency of the Equipment shall be maintained and reserved. No Loan Party shall use or
opereic the Equipment in violation of any law, stanrte, ordinance, code, rule or regulation.

4.17 Excu_l,m_l' tion of Ligbility.

Nothing herein contained shall be construed to constifnts the Agent, the Issuer or
any Lender as any Loan Party's agent for any purpose whatsoever, nor shall the Agent, the Issuer
or any Lender be responsible or liable for any shortage, discrepancy, damage, loss or destruction
of any part of the Collateral wherever the same may be located and regardless of the case
thereof. Neither the Agent, the Issusr nor any Lender, whether by anything herein or in any
assignment or otherwise, assume any of any Loan Party's obligations under any contract or
agreement assigned 1o the Agent, the Issuer or such Lender, and neither the Agent, the Issuer nor
any-Lender shall be responsible in any way for the performance by any Loan Party of any of the
terms and conditions thereof.

4.18 Environment:] Matters.

() TbeLoaannesshaﬂensmethattheRﬂﬂleputyrmainsincompﬁmwimm
Environmental Laws, and they shall not place or permit to be placed any Hazardous
Substances on any Real Property except as ptn'mltted by applicable law or appropnm

" governmental authorities.
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(d)

(e)

by

The Loan Parties shall establish and maintain a system to assure and ‘monitor continned
compliance with all applicable Environmentzal Laws which sysinm shall include periodic
review of such compliance.

The Loan Parties shall (i) employ in connection with the usc of the Real Properiy
appropriaie technology necessary 1o maintain compliance with any applicable
Environmental Laws and (3} dispose of any and afl Hazardous Waste geperated at the
Real Propérty only at facilities and with carriers that maintain valid permits nnder RCRA
and any other applicable Environmental Laws. The Loan Parties shall use their best
efforts to obtain certificates of disposal, such as hazardous wasie manifest receipts, from
all treatment, transport, storage or disposal facilities or operaiors employed by the Loan
Parties int connection with the ransport or disposal of any Hazardous Waste generated at
the Real Property.

In the event any Loan Party obtains, gives or receives notice of any Release or threat of
Release of a reportable quantity of any Hazardous Substances at the Real Property (any
such event being hereinafier referred to as a "Hazardous Discharge") or receives any
notice of violation, request for infonmation or notification that it js potentially responsible
for investigation or cleanup of environmental conditions at the Real Property, demend
letter or complaint, order, citation, or other written notice with regard to any Hazardous
Discharge or violation of Environmental Laws affecting the Real Property or any Loan
Party's interest therein (any of the foregoing is referred to herein as an "Environmental
Complaint”) from any Person, including any state agency responsible in whole or in pact
for environmental matters in the state in which the Real Property is located or the United
States Environmental Protection Agency (any such person or entity bercinafier the
"Authority™), then the Borrower shall, within five (5) Business Days; give writien nofice
of same to the Agent detailing facts and circumstances of which any Loan Party is aware
giving rise to the Hazardous Discharge or Environmental Complaint. Such information is
to be provided to allow the Agent 10 protect its security interest in the Real Property and
meCollutemlandmuﬂtmtmdedtocreaicncrsha]lrtcreateanyobhgahunuponﬂm
Agent or any Lender with respect thereto,

The Loan Parties shall promptly forward to the Agent copies of any request for
information, notification of potential liability, demend lefter- relating to potential
responsibility with respect to the investigation or cleanup of Hazardous Substances at any
other site owned, operated or used by any Loan Party to dispose of Hazardous Substances
and shall continue to forward copies of correspondence between any Loan Party and the
Authority regarding such clazms to the Agent until the claim is setfled. The Loan Parties
shall promptly forward to the Agent copies of all documents and reports concerning &
Hazardous Discharge at tthcalepeﬁythat any Loan Party is required to file under
any Envirommental Laws. Such information is to be provided solely to allow the Agent
to protect the Agent's security interest in the Real Property and the Collateral.

The Loan Partics shall respond promptly, to any Hazardous Discharge or Environmental
Complaint end take all necessary action in order to safeguard the health of any Person
and to avoid subjecting the Collateral or Rezl Property to eny Lien. If any Loan Party
shall fail to respond promptly to any Hazardous Discharge or Environmental Complaint
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or anty Loan Party shall fail to comply with any of the requirements of any Environmental -
Laws, the Agent, on behalf of the Lenders, may, but without the obligation to do so, for
the sole purpose of protecting the Agent's interest in Collateral: (A) give such notices or
(B) enter onto the Real Property (or authorize third parties to emier omto the Real
Pmpeﬁy)andtakesuchachonsmﬂleAgem(urmhﬂmdparmsasdnmdbyﬂle
Agent) deem reasonably necessary or advisable, to clean up, remove, mitigate or

- atherwise deal with any such Hazardous Discharge or Environmental Complaint. All
reasanable costs and expenses incutred by the Agent, the Issuer and the Lenders (or snch
third parties) in the exercise of any such rights, including any swms paid in connection
with any judicial or administrative imvestigation or proceedings, fines and penalties,
together with interest thereon from the date expended at the Dedfault Rate for Damestic
Rate Loags constituting Revolving Advances shall be paid upon demand by the Loan
Parties, and until paid shall be added to and become & part of the Obligations secured by
the Liens created by the terms of this Agreement or any other agreement between the
Agent, the Issner any Lender and any Loan Party.

(g) Upon the occurmence of an Event of Default, promptly upon the written mequest of the
Agent from time to time, the Loan Parties shall provide the Agent, at the Loan Parties’
expense, with an environmental assessment or envirormental awdit report prepared by an
environmental engineering firm acceptable in the reasonable opinion of the Agent, to
assess with a reasonable degree of certainty the existence of a Hazardous Discharge and
the potential costs in connection with abatement, cleamp and removal of any Hazardous
Substances found on or at the Real Propetty. Any repoert or investipation of such
Hazardous Discharge proposed and acceptable to an appropriate Authority that is changed
to oversee the clean-up of such Hazardous Discharge shall be acceptable to the Agent. If
such eslimates to remove or remediate such Hazardous Discharge, individusily or in the
aggregate, excesd One Hundred Thousand Dellars ($100,000), the Agent shail have the
right to reguire the Loan Parties to post a bond, letter of credit or other secuarity
reasonably satisfactory to the Agent 1o secure payment of these costs and expenses.

(h) The Loan Parties shail defend and indemnify the Apgent, the Issuer and the Lenders and
bold the ‘Agent, the Issuer, the Lenders and their respective employees, agents, directors
and officers harmless from and against all loss, liability, damage and expense, claims,
costs, fines and penalties, including attorey's fees, suffered or incurred by the Agent, the
Issuer or the Lenders under or on account of any Envirenmental Laws, including, without
limitation, the assertion of any Lien thereunder, with respect 1o any Hazardous Discharge,
the presence of any Hazardous Substances affecting the Real Property, whether ot not the
same originates or emlerges from the Real Property or any comtigious real estate,
including any loss of value of the Real Property as a result of the foregoing exeepi o the
extent such loss, liability, damage and expense is attributable to any Hazardous Discharge
resulting from actions on the part of the Agent, the Issuer or any Lender. The Loan
Parties' obligations imder this Section 4.18 shall arise upon the discavery of the presence
of any Hazardous Substances at the Real Property, whether or not any federal, state, or
local environmental agency has taken or threatened any action in connection with the
presence of any Hazardous Substances. The Loan Parties' obligation and the .
indemnifications hereunder shall survive the termination of this Agreement.
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4.19

Financing Statements,

Except as respects: (i) the financing statements filed- by the Agent, (ii}the

financing statements described on Schedule 1.2, and (jif) those financing statements penmitied to
be filed herennder, no financing statement-covering any of the Collateral or any proceeds thereof

is on file in any public office.
V. REPRESENTATIONS AND WARRANTIES.

-3

(a)

®)

Each Loan Party represents andwarrantsasfoﬁows:
Auﬁomg‘ . .

Each Loan Party has the full power, authority and legal right to enter tto this Agrecment
and the Other Lean Documents to which it is a party and to perform all of its respective
Obligations hereunder and thereunder, as the case may be. This Agreement and the Other
Loan Documents to which each Loan Party is a party constitute the legal, valid and
bikiing obligations of such Loan Party, enforcesble in accordance with their terms,
except as such enforceability may be limited by any applicable bankrupicy, insolvency,
recrganization, moratorium o similar laws affecting creditors’ rights generally. The

“execution, delivery and performance of this Agreemeni and of the Other Loan

Documents by each Loan Party a party hereto or thereto () are within such Loan Party's
corporate or limited liability company powers, s the case may be, have been duly
authorized, are not in contravention of law or the terms of such Loan Party's by-laws,
operating agreement, articles of incorporation, articles of arpanization or other applicahle
documnents relating to such Loan Party's formation or organization, as the case may be, or
to the conduct of such Loan Party's business or of any material agreement or undertaking
to which such Loan Party is a party or by which such Loan Party is bound, and (b) will
not cenflict with nor result in any breach in any of the provisions of or constitute &
default under or result in the creation of apy Lien except Permitted Encambrances upon
any asset of such Loan Party under the provisions of any agreement, charter document,
mstnnnent,by-law or other instrument to which such Loan Party is a parfy or by which it
or its property may be bound.

The execution and performance by ECO of the DtherLoanDommentsto which it is a
party: (a) are within its corporateorhm:tzdhahﬁnycompauypowers,asthccascmaybe,
have been duly authorized, are not in contravention of law or the terms of its by-laws,
operating agreement, articles of incorporation, articles of organization or other applicable
documents relating to its formation or organization, es the case may be, or to the conduct
of its business or of any material agreement or undertaking to which it is a party or by
which it is bound, and (b) will not conflict with nor result in any breach in any of the
provisions of or constitute a defiult under or result in the creation of any Lien upon any
asset of ECO under the provisions of any agreement, charter document, instrument, by-
law, or other instrument to which it is a party or by which it or its property may be bound.
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52 Formation and Onalification.

(a) Each Loan Party is duly incorporated or orgamized, as the case may be, and in good
standing under the laws of the junisdictions listed on Schedule 5.2{a) and is qualified o
do business and is in good standing in the jurisdictions listed on Schedale 5.2(g) which
copstitute all junsdictions in which qualification and good standing are pecessary for
such Loan Party to conduct its business and own its property and where the failtore to so
qualify could reasonably be expected to have a Material Adverse Effect. Each Loan
Party has delivered to the Agent true and complete copies of its articles of incorporation
and by-laws, articles of orpanization and operaling agréement or other organizational
documents, as the case may be, and will promypily potify the Agent of any amendment or
“ changes thereto.

(b) The only Subsidianies of each Loan Party are listed on Mj@[‘m

53 Sorvival of Representations and Warranties.

All representations and warmranties of each Loan Party contatned in this
Agreement and the Other Loan Documents, as the case may be, shall be true at the time of such
Loan Party's execution of this Agreement and the Other Loan Documents, as the case may be,
and shall survive the execution, delivery and acceptance thereof by the parties thereto and the
closing of the transactions deseribed therein or related theneto.

54 Tax Retarns,
Each Loan Party's federal tax identification munber is set forth on Schedule 5.4.

, EachLoaantyhasﬁleda]lfedemLstateandlocaltaxretm:ns and other reposts such Loan -
" Party is required by law to file and has paid all taxes, assessments, fees and other govemmenial

charges that are doe and payable. All applicable income tax retuns of each Loan Party have
been examined and reported upon by the appropriate taxing authority or closed by applicable
statute and satisfied for all fiscal years prior to and including the fiscal year ending December 31,

- 2003. The provision for taxes on the books of cach Loan Party is adequate for all years not

closed by applicable statutes, and for its cumrent fiscal year, and no Loaa Party has any

_knowicdge of any deﬁmency or additional assessment in connection therewith not Im:mded for

on its books.

'55  Financial Statements. _ e

(8) The twelve-month cash flow projections of Volunteer Energy Services, Inc. and its
Subsidiarics on a consolidated basis and their projected balance sheets as of the Closing
Diate, copies of which are annexed hercto as Exhibit 5.5(a) (the "Projections®) were
prepared by the Chief Financial Officer of Volunteer Energy Services, Inc., are based on
underlying assumptions and estimaics which provide a reasonable basis for the
prajections contained therein and reflect Volunteer Energy Services, Ine. ’s judgment
based on present circumstances of the most likely set of conditions and course of action
for the pro Jcctcd period.
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5.6

The consolidated balance sheets of Volunteer Energy Services, Inc. and its Subsidiaries
and such otber Persons described therein as of December 31, 2003, amd the related
statements of income, changes m stockholder’s equity, and changes in cash flow for the
petiod ended on such date, al]acoumpamadbyrcportsthmmgﬂpmmns
without qualification by independent certified public accountants, copies of which have
been delivered to the Agent, have been prepared in accordance with GAAP, consistently
applied and present fairly in all material respects the financial condition of Volunteer
Energy Services, Inc. and its Subsidiaries at such date and the resuits of their operations
for such perod. Since Ociober 31, 2004, there has been no change in the financial
condition of Volunteer Energy Services, Inc. and its Subsidiaries taken as 8 whole as
shown on the consclidated balance sheet as of such date and no change in the aggregate
value of machinery, Equipment and Real Propesty owned by Borrower and their
respective Subsidiaries, except changes in the ordinary course of business, nane of which
mdlwduallyormﬂleaggmgate]mhad,orreasnnablymuldbebehevedtocmscmﬁe
future, a Material Adverse Effect. :

) CormiateName.
Except as set forth on Schedule 5.6, i Loan Party has been known by any other -

corporate name in the past five (5) years and does not sell Inventory under any other name, nor
bhas any Loan Party been the surviving entity of a merger or consolidation or acquired all or
substantially all of the assets of any Person during the preceding five (5) years.

5.7

-5.8

(a)

{b)

()

O.S.H.A. and Enmmenul Compliance.

Except as set forth on Schedule 5.7, each Loan Party has duly complied with, and (i) its
facilities, business, assets, property, and Equipment, and (i) to its knowledge, its
leaseholds are in compliance in all material respects with, the provisions of the Federal
Oceupational Safety and Health Act, the Environmental Profection Aet, RCRA and all
other Environmental Laws; there have been no outstanding citations, potices or orders of
non-compliance issued to any Loan Party or relating to its business, assets, Pl'OPa‘tJ’

leascholds or Eqmpmem under any such laws, rules or regulations.

Each Loan Party has been issued all required federsl, state and locat licenses, cettificates

- or permits relating to all applicable Environmentat Laws.

(i) There are no releases, spi]ls, discharges, leaks or disposal (collectively referred to as
"Releases”) of Hazardous Substances at, upon, under or within any Real Property;
(ii) there are no underground storage tanks or polychiorinated bipbemyls on the Real
Property; (iii) to the knowledge of any Loan Party, the Real Property has not ever been
used as a treatment, storage or disposal facility of Hazardous Waste and (iv) no

- Hazardous Substances are present on the le Property. .

(2)

Seolvency; No Litigation, Viclation Indebtedness or Defanit.

After giving effect to the transactions contemplated by this Agrwncnt,ﬂze[.nanParues '
will be solvemt, eble to pay their debts as they mature, have capital sufficient to carry on
their business and all businesses in which they are ebout o engage, and (i) as of the
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 Closing Date, the fzir present saleable value of their assets, calenlated on a going concem

(®)

basis, is in excess of the amount of -their liabilitics and (i) subsequent o the Closing
Date, the far saleable value. of their assets (calculated on a going comcem basis) will be
in excess of the amouni of their liabilities.

Except as disclosed in Schedule 5.8(b), no Loan Party has (i) any pending or threatened
Litigation, arbitration, actions or proceedings which could reasonably be expected to have
a Material Adverse Effect, (ii) any pending or threatened lifigation, arbitration, actions or

- proceedings in conmection with any payable that may be owing to or =y Hability to

(©

(@

Dynegy aod (i) any habilities or Indebtedness other than the Obligations.

No Loan Party is in violation of any applicable stahite, regnlation or ordinance in any
respect which could reasonably be expected to have a Material Adverse Effect, nor is any
Loan Paity in violation of amy order of any court, povemmental authority or arbitration
board or fribunal. '

No Loan Party nor any member of the Controlled Group maintains or contribuies to any
Plan other than those histed on Schednle 3,8(d) hereto. Except as set forth in Schedule
5.8(d), () no Plan has incuorred any "accumulated fonding deficiency,” as defined in
Section 302(a) (2) of ERISA and Section 412(a) of the Code, whether or not waived, and

“cach Loan Party and each member of the Controlled Gronp has met all applicable

minimum funding requirements umder Section 302 of ERISA in respect of each Plan,
(ii) each Plan which is intendexi to be a qualified plan under Section 401(a) of the Code as
currently m effect has been determined by the Internal Revenne Sexvice to be qualified
wnder Section 401(a) of the Code and the trust related thereto 13 exempt from federal

income tax undér Section 501(a) of the Code, (ifi) no Loan Party nor any member of the

Conﬁnﬂed,ﬁmuphasincmmdanyﬁabﬂiiytoﬂ:ePBGthhxthﬁnforﬂlepaymmtqf
premiurns, and there are no premium payments which have become due which are
unpaid, {w)noPlanhasbeentemmatedbyﬂmplan administrator thereof nor by the
PBGC, and there is no occurrence which would cause the PBGC to institute proceedings
undsrTlﬂcIVofERISAtotmnmateanyPlan, (v) at this time, the current value of the

- assets of each Plan exceeds the present value of the acerued benefits 2nd other liahilities

of such Plan and ne Loan Party nor any member of the Controlled Group knows of any
facts or circumstances which would materially change the value of soch assets and
accrued benefits and other liabilities and could reasonably be expected to have a Matexial
Adverse Effect, (viyno Loan Party por 2ny member of the Contrelled Group has
breached any of the responsibilities, obligations or duties imposed on it by ERISA. with
respect to any Plan, (vii) no Loan Party nor any member of a Controlled Group has
incurred any hiability for any excisc tax arising under Section 4972 or 4380B of the Code,
and no fact exists which could give rise to any such liability, (viii) no Loan Party nor any
member of the Controlled Group por any fiduciary of, nor any trustee to, any Plan, has -
engaged in a "prohibited transaction" described in Section 406 of ERISA or Section 4975

of the Code nor taken any action which would constitute or result in a Termination Event

with respect to any such Plan which is subject to ERISA, (ix)each Loan Party and each
member of the Controlled Group has made all contributions due and payable with respect

to each Plan, (x) there exists no event described in Section 4043(b) of ERISA, for which

- the thirty (30) day nofice period contained in 29 CFR Section 26153 has not been
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~waived, (xi) no Loan Pasty nor any member of the Controlled Group has any fiduciary
responsibility for investments with respect to any plan existing for the benefit of persons
other than employees or former employees of any Loan Patty and any mamber of the
Controlled Group, and (xii) no Loan Party nor any member of the Controlled Group has
withdrawn, compietely or partially, from any Multiemployer Plan 50 as to incur Bability
under the Multiemployer Pension Plan Amendments Act of 1980.

5.9 Patents, Tradeu_@&l Capyrights and Licenses.

' All patemts, patent applications, frademarks, trademark applicabions, service
marks, service mark applications, copyrighis, copyright applications, design righis, tradepames,
assumed names, trade secrets and licenses owned or utilized by any Loan Party are set forth on
Schedule 5.9, are valid and have been duly registered or filed with all appropriate governmental
enthonities and constitute all of the patents, tademarks, service marks, copyrights, design rights,
tradepames, assumed names, trade secrets and licenses which are necessary far the operation of
its business; there is no objection to or pending challenge to the validity of any such patent,
trademark, copyright, design right, tradename, trade secret or license and no Laam Party is aware
of any grounds for any challenge, cxcept as set forth in Schedule 5.9 hereto. Each patent, patent
application, patent license, trademark, trademark application, trademark license, service mark,
service mark application, service mark license, design right, copyright, copyright appiication and
copyright license owned or held by any Loen Parfy consists of original materisl or propety
developed by such Loan Party or was lawfully acquired by such Loan Party from the proper and
lawful owner thereof Each of such ftems has been maintained so as to preserve the vaine thereof
from the date of creation or acquisition thereof. With respect to all customized sofiware licensed
by any Loan Party, such Loan Party is in possession of all source and object codes related to
eanhplaceofsoﬂwarcm:sthcbmeﬁmaryofasuumecodeemwagmemcmmhsmhme
cudcescmwagraementbemghsteﬂonSchednhSQhﬂm . '

3.10 Licenses and Permits.

Except as st forth in Schedule 5.10, each Loan Panty (a) is in complisnce with
and (b) bas procured and is now in possession of, all material licenses or permits requ:red by any
applicable federal, state or local law or regulation for the operation of its business in each
jurisdiction wherein it is now conducting or proposes to conduct business and where the failure
tw comply with or procure such licenses or permits would reasonsbly be cxpemd to have a
Material Adverse Effect. :

511 = Default of Indebtedness.

As of the Closing Date, no Loan Party is in default in the payment of the principal
of or interest on any Indebtedness or under any instrument or agreement under or subject to
which any Indebtedness has been issued and no event has occurred under the provisions of any
suchmsﬁmnentora.greememWhlchwm:ormthmrtthclapseofnmcorthﬂgmngofnotwe,ur

] both, constitutes or would constitite an event of defanlt thetennder.
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.12 No Defaalt.

- : NoLoanPadylsmdefimltmﬂwpaymelrtorpﬂfmmameofauyofmmﬂenal
contractual obligations and no Deﬁulthas occurred with respect thereto. .

513 Na Burdensame Rcsm:uons.

No Loan Party is party o any confract or agreement, the performance of which
could reasonably be expected to have a Material Adverse Effcct. Mo Loan Pariy has agreed or
consented fo cause or permit in the future (upon the happening of a contingency or vtherwise)
any of its propeﬂy,wheﬂzernuwownedmhereafterasqmmd,tobembjectwaLlenwhmhm
not a Permitted Encumbrance.

5.14 No Labor Dispmies.

No Loan Party is involved in any labor dispute; there are no sirikes or walkouts or
union otganization of any of the Loan: Party's employees threatened or in existence and no labor
contrect is scheduled to expire during the Term other than as set forth on Schedule 5.14 hereto.

5.15 Margi tions.

No Bommower is engaged, nor will it engage, principally or as one of iis imporient
activities, in the business of extending credit for the purpose of "purchasing” or "carrying” any
"margin stock™ within the respective meanings of each of the quoted terms under Regulation 17
oftheBoardufGovnmorsnfthchdera]RcservcSystemasmwandﬁomﬁmembmnhmﬁu
in effect. No part of the proceeds of any Advance will be used for "purchasing” or w.u'ymg
"margin stock™ as defined chgmalan of such Board of Governors.

5.16 qust]nent Cnmpany Act.

No Borrower is an "investment company” registered or required 1o be registered
under the Investment Company Act of 1940, as amended, nor is it controlled by soch a company.

517 Disclosure.

) No representation or warranty made by any Lozn Party in this Agreement or in
any financial statement, report, certificate or any other document furnished in connection
herewith contains any untrue statémnent of fact or omits to state any fact necessary to meke the
statements berein or therein not misleading. There is no fact known to any Loan Party or which
reasonzbly should-be known to such Loan Party which such Loan Party has not disclosed to the -
- Agent in writing with respect to the transacfions contermplated by this Agreemem which could
reasana.bly be expected to have a Material Adverse Effect. i

. 518 - Hedging Contracts.
No Loan Party is&partyto,noru&llitbcapaﬂyto, auyHedgingCtintfactunIasS ‘

{1) such Hedging Contract provides that damages upon termination folowing an event of default
thereunder are payable on a "two-way basis™ without regard to fault on the part of either party

" {KCEVES: CREDIT AGR- EXECUTICH COSY.DDCAT) 54



and (i) such Hedging Contract has been entered into in the ordinary course of the Loan Party’s
business and without having any speculative parpose.

519 Cnnﬂicﬁnﬁ Asreements.

' No provision of any mortgage, indenture, contract, agreement, judgment, decree
or order binding on any Loan Party or affecting the Collateral conflicts with, or requires any
Consent which has not already been obtained and where a failore 1o obtain such Consent would
in any way prevent the execution, delivery or performance of, the ters of this Agreement or the
Other Loan Documents. '

5.20 AppEcation of Certain Laws and nlations,

Ne Loan Party nor any Affiliate of any Loan Party is subject to.any statute, vale or
regulation which regulates the incurrence of any Indebtedness, including without Limitation,
stahrtes or regulations relative tn common or interstate carriers or to the sale of clectricity, gas,
steam, water, telephone, telegraph or other public atility services,

521 Business and Property of the L.oap Parties.

Uponanda.ﬁﬁ'ﬂleﬁlgDate,theLoaanﬁcsdonotpmposemengagemany
business other than as set forth on Schedule 5.21 hereto and activities necessary to conduct the
foregoing. On the Closing Diate, eachInanPa:tymlIownallthepmpertyandpnsmsaHofﬂ:e
nghts and Consents necessary for the condnct of the business of such Loan Party. '

522 Section 20 Subsidiaries.

The Loan Parties do not intend to use and shall not use any portion of the
proceeds of the Advances, directly or indirectly, 1o purchase during the underwriting period, or
for thirty (30) days thereafier, Ineligible Securities ‘being underwritten by a Section 20
Subsidiary. ' _

£23 Anti-Terrorism Laws.

{a) Ne Loan Party nor any Affiliate of any Loan Party, is in viclation in any material respect
of any Anti-Terrorism Law or engages in or conspires to engage in any trapsactiop that
evades or avoids, or has the purpose of evading or avoiding, or attempts to violaie, any of
the prohibitions set forth in any Amti-Terrorism Law.

(b) No Loan Party, nor any Affilizte of any Loan Party or their respective agents acting or
benefiting in any capacity in commection with the Advances or other transactions
hereunder, is any of the following {each a "Blocked Person®):

(i)  a Person that is listed in the annex to, orlsoﬂ:\ermsesubjecttathepmvmousof,
the Execuhve Order No. 13224; ,
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(ii) aPersonuwnedmchuedbymactmgfororonbchalfof,anmeﬂutis
listad in the annex to, or is oﬂxermsemlgeamthepzﬁvmonsof,ﬂle]’:xwmve()tﬂer
No. 13224;

(i) aPeIsonvnﬂawhwhmylmdﬁorﬂleISmmlspmh:bmdﬁmndealmgor
‘otherwise engaging in any uansachenbyanyAnt-TmrmLaW'

{iv) aPerson thet commits, threatens or conspires o commit or supports “ferrorism" as
defined in the Executive Order No. 13224;

(v) aPersunﬂ:aIisnnmad_asa“sﬁecially&sigmtednaﬁanal"onthcmostmm]ist
published by the U.S. Treasury Department Office of Foreign Asset Conirol at its
official website or eny replacement website or other replacement official publication of
snch list, or

(vi) & Person who is affiliated or associated with a Person listed above.

NoLomPartyar,tothckuowledgeufanyLoanParty, any of its apents acting or benefiting in
any capacity in conmection with the Advances or other transactions herevnder, (i) conducts any
business or engages in making or receiving any contribution of funds, goods or sezvices to or for
the benefit of any Blocked Person, or (i) deals in, or otherwise engages in any tramsaction
relating to, anypromemtexeslsmpropeﬁyhlaakedpnrsuanttnﬂmExemhve Order No.
13224,

524 Stock Purchase

The Stock Purchase Agreement has been duly executed by all parties thereto and
consummated. The Loan Parties have furnished the Agent with true and comect copies of the
Stock Purchase Agresment and all other documents executed in connection therewith. -

¥I. AFFIRMATIVE COVENANTS.

The: Borrower shall, and if applicable, mchLoanPanyshalLunnlpaymcntmfull
of the Obligations and terminzation of this Agreement:

0.1 Pavment of Fees.

Pay to the Agent on demand all ususl and customary fees and expenses which the
Agent incurs in connection with (a)the forwardimg of Advance proceeds and (b)the
establishment and maintenance of agy Collection Acoounts as provided for in Section 4.15(g).
The Agent may, without making demand, charge the Loan Accoumt for all such fees and
expenses.,

62 - Copduct of Business and Maintenance of Existence and Assefs.
Conduct conhnuously and operate actively its business accordmg to good

business practices and meintain all of its properties useful or necessary in its business in good
working. order and condition (reasonable wear and tear excepted and except as may be disposed
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of in accordance with the terms of this Agreement), including, without limitation, all hicenses,
patents, copyrights, design rights, tradenames, trade seerets and trademarks and teke all actions
necessary to enforce and protect the validity of any intellectual property right or other right

included in the Collateral; (b) keep in full force and effect its existence and comply in all

matezial respects with the laws and regulations governing the conduct of its business where the
failure to do so could reasonably be expected to have a Material Adverse Effect; and (c) make all
such reports and pay all such franchise and other taxes and Heense fees and do all such other acts
and things as may be lawfully required to maintain itz rights, h,leases,powmand
franchises under the laws of the United Staiesoranypulﬂ:cal sobdivision thereof

63 Violatioms.

Promptly notify the Agent in wnting of any vioiaﬁonofanylaw,sﬁune,
regulation or ordinance of any Governmental Body, or of any agency thereof, applicable to amy
Loan Party or the CoumdwhxchmuldmasmablybeexpwhedmhaveaMatmalAdm
Effect.

6.4 !‘ﬁvernme-t Receivables,

To the extent any Borrower desires such Rﬂccwablw to constitute Eligible
Receivables, take all steps necessary to protect the Agent's inferest in the Collateral under the
Federal Assignment of Claims Act or other applicable state or local statutes or ordinances and
deliver to the Agent appropriately endorsed, any instrament or chattel paper connected with any
Receivable arising out of contracts between any Borrower and the United States, any state or any
department, agency or instrumentality of any of them.

A6.5 Fixed ' e Cove

Maimtain a Fixed Charge Coverage Ratio {for the Borrower and its consolidated
Subsidiaries) of not less than 1.25 to 1.0 calculated as of the last day of the fiscal quarter ending

‘December 31, 2004 for the period equal to the four (4) consecutive fiscal quarters then ending

and as of the lastdaynfeachﬁscalqmrtmthﬂreaflnrforﬂlepmwdequaltof]:lefum'(4)
consecutive fiscal goarters then ending.

6.6 Execution of Supplemental Dastroments.
| Execute end deliver to the Agent from time to time, upon demand, such

- supplemental agreements; statements, assignments and transfets, or instructions or documents

relating to the Collateral, and such other instruments as the Agent may reasonably mquest, n
orderforthefuﬂmtcntofhsAmemcmtobecmedmtoeﬂ’ecL '

0.7 Payment o n _
Pay, discharge or othermsc salisfy at or before matunty {subject, where

apphcabic, to specified prace periods and, in the case of the trade payables, to normal payment
practices) all its obligations and liabilities of whatever nanire, except when the failure to do so

. could not reasonably be expected to have a Material Adverse Effect or when the amount or

validity thereof 1s cumrently being contested in good faith by appropdats proceedings and each
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Loun Party shzll have provided for such reserves with respect thereto, as the Agent may
teasonably deern proper and mecessary, suhject at all times to any applicable snbordination
arrangement in favor of the Lenders and the Issper. '

6.8 Standards of Financial Statements.

Canse afl financial statements referred to i Sections 9.7, 9.8, 9.9 and 9.11 as to
which GAAP is applicable to be complete and correct in all material respects (subject, in the case
of interim financial statements, to notes and pormal year-end andit adjustments} and to. be
prepared in reasonable detail and in accordance with GAAP applied consistently throughout the
periods reflecied therein (except as concumred in by such reporting accountamis or officer, as the
case may be, and disclosed therein).

6.9 Antl Tcrrurlsm Laws.

'IthaanParhesandﬂlelrIespecuveAfEhams andagmtsshallmt(i)wn&uct
any business or engage in any tramsection or-dealing with any Blocked Pexson, incloding the
making or réeeiving of any contribution of finds, goods or services to or for the benefit of any
Blocked Person, (ii) deal in, or otherwise engage in any transaction relating to, any property ot
interests in property blocked pursnant to the Executive Order No. 13224; or (iii) engage in or
conspire to engage in any transaction that evades or avoids, or has the purpose of evading or
avoiding, or attermpts to violate, any of the prohibitions set forth in the Executive Onder No.
13224, the USA Patriot Act or any other Anti-Terrorism Law. The Loan Parties shall deliver to
the Lenders and/or the Issuer any certification or other evidence requested from time to time by
any Lender or the Issuer in its reasonable discretion, confirming the Loan Parties' compliance
with this Section 6.9.

VIL NEGATIVE COVENANTS.

NoLoanPaﬂyshalluntﬂsansfacuonmﬁﬂlofths()bhgmonsandmmﬂnaf
thlsAgrcement :

.7 Merzer, Consolidation, Acquisition and Szle of Assets.

(&) Enter into any merger, consolidation or other reorganization with or into any other Person -
or acquire all or a substantial portion of the assets ursmckofmyPemmorpezm:tany
other Person to consolidate with or mexge with it.

(b) Sell, lease, transfer or otherwise dispose of any of its pmpertles or assets, except in the
ordinary course of its business.

7.2 . Creation of Liens.

Create or suffer to exist any Lien or transfer upon or against any of ifs property or
assets now owned or hereafter acquired, except Permitted Encumbrances.
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7.3 Guarantees.

Become liable upon the obligations of any Person by assumption, endorsement or
guaranty thereof or otherwise (othet than to the Lenders or the Issuer) except: (a) as disclosed on
Schedule 7.3, (b)the endorsernent of checks in the ordinary course of business, and (c}
guarantees made by a Loan Party with respect to the obligations of another Loan Party. _

74 Investments.
Purchase or acquire obligations or stock of, or any other interest in, eny Person.
7.5 Loans,

Makeadvances, loanserextmmunsofmed:ttoany?erson(o&erﬂ:manom
Lean Party), including, without limitation, any Parent, Subsidiary or Affiliate except with respect
to the extension of commercial trade credit in connection with the sale ofInvmtnrymthc
ordmarywmseafltsbmmess . :

7.6 " Capital nditnres.

Makeormcu:anyCaplta]ExpendmneoroommmmforCapmlExpendmres
{(including capitalized leases) in any calendar year, in an aggregate amount for the Loan Parties
o a consolidated basis in excess of One Hundred Thousand Dollzrs ($100,000), ‘ :

7.7 Dividends.

Declare, pay or make any dividend or distribution on any shares of the common
stock or preferred stock or other equity interest, as the case may be, of any Loan Party (other -
than dividends or distributtons payable in stock or other equity interest, as the case may be, or
split-ups, or reclassifications of its stock), or apply any of its funds, property or asseis to the
purchase, redemption or other retirement of any common or preferred stock or other equity
interest, as the case may be, or of any options to purchase or acquire any such shares of common
or preferred stock or other equity interest, as the case may be, of any Loan Party except, with
respect to any Loan Party, distributions may be made by any such Loan Party which has clecied
to be taxed in accordance with Subchapter S and any comparable state tax laws to its respective
shareholders in an amount necessary for the payment of the federal and state ncome tax
obligations on account of the attribution of each such Loan Party's mncome to such shareholders
by reason of such Loan Party being a Subchapter 8 corporation in each case determined by
reference 1o the sharcholder who has the highest combined marginal rate for income tax purposes
("Income Tax Distributions") provided the Borrower shall cause any exeess distribution to be
returned to the Borrower.

7.8 Indebtedness.

Create, incur, assume or suffer to exist any Indebtedness {(exclusive of trade debt)‘
exccpt in respect of:
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(a) Indebtedness existing on the Closing Date and set forth on Schedule 7.8 (incinding any
extensions, renewals or refinancings thereof), provided that the principal amount of mch
Indebtedness shall not be inereased without the prior written consent of the Required
Lenders;

() IndabtedncssmﬂmeLendemandtheIsmermdermpurmamwthmAgreememmﬂn
Other Loan Documents;

(¢) Indebtedness incurred for Capital Expenditures permitted under Section 7.6 hereof;
(d) Indebtedness as penmitted under Section 7.3 hereof:
(¢) Indebtedness to National City Bank under the Existing Letters of Credit; and

(f) Indebtedness ansmg from Hedging Coniracts entered into in the ordinary course of
business and not for speculative purposes end- consisting of bona fide hedging
transactions.

.19 Nature of Business.

* Substantially change the natnre of the business in which it is comently engaged,

- mor, except as specifically permitted hereby purchase or invest, directly or indireetly, in any

assets or property other than in the ordinary course of business for assets or property winch are

“useful in, necessary for and are to be used in its business, as presently conducted,

7.18 Transactions with Affihates.

Directly or indirectly, (i) purchase, acquire or lease any property from, or sell,
transfer or lease any property to, or otherwise deal with, any Affiliate or ECO, except

~ Transactions in the ordinary course of business, on an amn's length basis on terms no less

favorable than terms which would have heen obtainable from a Person other than en Affiliate or

(i) commingle any monies with any other Person including ECO.

7.11 Leases.

. Exncraslﬁseemmauyleasemangememfurmalorpa'sonalpmpeny(m
mprtahzed and permitted under Section 7.6 hereof) if after giving effect thereto, aggregate

. annual rental payments for all leased property would exceed One Hundred Thousand Dolflars

(3100, 000) in any one fiscal year in the aggregate for all Loan Parties,
712 ' Subsidiaries.

- (a) Form any Subsidiary unless, (i) (y) such Subsidiary expressly becomes a Borrower and
becomes jointly and severally liable for the obligations of the Borrower hereunder, under

the Notes and under any other agreement between any Borrower and the Lenders, or (z)

such Subsidiary becomes a Guarantor for the Obligations and, among other things,

.. executes a Guaranty in form and substance reasonably satisfactory to the Agent, (if)
Agent shall have received all docurnents, including organizational documents and legal
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opmmnsnmaymasunab]quuuemconnactonthﬂew:ﬂlmd(ui)mmhmbswdmy
.grants first (1%} priority perfected Liens in its assets to the Apent for the benefit of the
Issuer and the Lenders, provided, however, to the extent such Subsidiary becomes a
Borrower, none of such assets which become Collateral shall be included in the Formula
Amount in accordance with the terms of this Agreement 1mtil smhtmcasthsAgnnt
makes such determination in is sole disceetion; or

(b) Enter into myparmgrship,jointveumre ot stmilar agreement.
7.13 Fiscal Year and Acconntine Chanpes,

Change its fiscal year from a calendar year or make any material change (i) in
accounting treatment and reporting practices except as required by GAAP or (ii) in tax reporting
treatment except as required or permitted by law.

7.14 Pledge of Credit.

Now or hereafier pledgcth@Agcnfs or any Lender's credit on any purchase or for
any purpose whatsoever or use any portion of any Advance in or for any business other than such
Borrower's business as conducted on the date of this Agreement.

7.15 Amendmeng of Artlcln of Incorporation, By-Laws, Articles of Orpaniva ﬁo&
Operating Agreement, Ete.

Amend, modify ar waive any term or material provision of its Articles of

Incorporation, By-Laws, Certificate of Formation, Operating Agreement or other orgamizational

documents unless required by Iaw; provided the Borrower may covest to an § Corp so long as
such conversion does not affect the security intetest of the Agent of otherwise adversely aﬂ'ecthc
Coliateral or the ability of the Borrower o satisfy it obhganons hercunder.

7._16 Compliance _wnth ERISA.

. (i) (x) Maintain, or permit any member of the Controlled Group to maintain, or
(y) become obligated to contribute, er permit zny member of the Controlled Group to become
obligated to contribute, to any Plan, other than those Plans disclosed on Schedule 5 8(d),
(i) engage, or permit. any member of the Controlled Group to engage, in any non-exempt
"prohibited transaction”, as that term is defined in Section 406 of ERISA. and Section 4975 of the
Code, (jif) incur, or permit any member of the Controlled Group to ircur, any "abcummulated
finding deficiency™, as that term is defined in Section 302 of ERISA or Saction 412 of the Code,
(iv) terminate, or permit any member of the Controlled Group to terminate, any Plan where such
event could result in any lisbility of any Loan Party or any member of the Controlled Group or
the imposition of a lien on the property of any Loan Party or any member of the Controfled
Group pursuant to Section 4068 of ERISA, (v) assume, or permit any member of the Controfled
Group to assume, any obligation to contribute to any Multiemployer Plan not disclosed on
Schedule S 8(d), (vi)incur, or permit any member of the Controlled Group to incur, soy
withdrawal Liability to any Multiemployer Plan; (vii) fail promptly to notify the Agent of the
occurrence of any Termination Event, (viii) fail to comply, or permit a member of the Controlled
Group to fail to comply, with the requirements of ERISA or the Code or other applicable laws in
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respect of any Plan, (ix) fail to meet, or permit any member of the Controlled Group to fail to
meet, all minimam funding requirements under ERISA or the Code or postpone or dolay or allow
any memiber of the. Conh‘oﬁedGrouptopostponeordslayanyﬂmdmgrequnemtmﬂnmpm
of any Plan.

717 Prepayment of Indebieduess. -

At any time, directly or md:rwtly, prepay any Indebiedness (other than to the
Lenders or the Issuer) or repurchase, redeem, whmorotha'wlscanc[mreanyindebmd:msofmy
. Loan Party. -

7.18 Limitation on Natnre of ECO Business.

Exccptashcrmnpermmod,bcsutymdtourothermsemﬂ'atomustms @
mndmhngmyopm&hngbumem,mg&gcmmyothabwsmﬁwty(whﬂherwhwm
passive) except for the purchase and sale of Gas, (if) making or holding sny investment in any
common stocks, bonds or securities of any Person, or make any capital contxibution to any
Person, (jii) unless ECO is the surviving entity, consolidating or merging with or otherwise:
purchasing any assets, properties or business of another Person, (iv) sclling, leasing as lessor,
selling-leasingback, licensing or otherwise disposing of any material assets or properties except
for sales in the ordinary course of business, {¥) suffering or permitiing any property or assets
now owned or hereafter acquired by it to be or become encumbered by a Lien, (vi) creating,
assaming, incurring, suffering to exist or having outstanding at any time any Indebtedness or
other debt of any kind or be or becoming a Guarantor of or otherwise undertaking or assume any
Guaranty Obligation with respect to any Indebtedness of any other Person other than
Indebtedness to the Borrower, (vii) loaning any money or assume any Indsbiedness of any
- Person, or (viii) issuing any debt securities; except: (A) sales by BCO of Gas purchased from the
Borrower pursnant to pursuant Aggregation\Pooling Service Agreements and (B) Indebtedness
ofECOtotbeBommpursuamwtheECOSaleAgreemmtandpedormanceobhgaumsand
lisbilities to applicable Local Pistribution Companies pursuant Aggttgaﬁon\l’onhng Servmc

Agreements.
VI, CONDIHONS'PRE_QEDENT .
8.1 . Canditions to Initinl nitial Advances.

. The agreement of the Lenders and the Issuer, asthecasemaybe,tomakeﬂ:e
initial Advances requested to be made on the Closing Date is subject fo the satisfaction, or
waiver by the Lenders and the Issuer, itnmediately prior to or concun\emly with the making of
such Advances, of the following conditions precedent:

(2) Notes. The Agent shall have received the Notes, executed and delivered by an authorized
officer of the Borrower; ,

(b) Filings, Registiations and Recordings. Each document (including, without limitation, any
Uniform Commercial Code financing statement) required by this Agreement, any related
agreement or under law or reasonably requested by the Agent to be filed, registered or
recorded in order fo create, in faver of the Agent, a perfected security interest in or Lien
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upon the Collateral shall have been properly filed, registered or recorded in cach
jurisdiction in which the filing, registration or recozdation thereof is so required or
requested, and the Agent shall have received an acknowledgment copy, ar other evidence
satisfactory to it, of each such filing, registration or recordation and satisfactory evidence
of the payment of any necessary fee, tax or expense relating thereto;

Compurate Proceedings of Bomower. The Apent shall have received a copy of the
resolutipns in form and substance reasonably satisfactory to the Agent, of the Board of

- Ditectors of the Borower authorizing (i) the execution, delivery and performance of this

(d)

&

®

(2)

Agreement, the Notes, and any related agreements, and (i} the pranting by the Borrower
of the sccmityinicrestsinandlimsmntthouatcmlinemhcasewﬁﬁedhyﬂm'
Secretary of the Botrower as of the Closing Date; and, such certificate shail state that the
resolutions thereby certified have not been amended, modified, revoked or rescinded as
of the date of such certificate; ‘

Incumbency Certificates of Borrower. The Agent shall have received a certificate of the
SmtaryoftheBomwer,datedthﬂCIosingDﬂié,asmﬂlc.Mbﬂncyandsigmfeof
the officers of the Bortower executing this Agresment, any certificate ar Other Loan
Documents to be delivered by it pursuant hereto, together with cvidence of the
incumbency of such Secretary; : -

Corporate Proceedings of Guarantors. The Agent shall have received a copy of the
resolutions in form and substance reasonably satisfactory to the Agent, of the Board of
Directots of ECO authorizing (i) the execution, delivery and performance of ECO
Security Agreement, and (i) the granting by ECO of Liens upon its assets s specified in

- the ECO Security Agreemet, in each case cestified by the Scoretary of ECO as of the

Closing Date; and, such certificate shall state that the resolutions thereby cerfified have
not been amended, mndiﬁed,remkedurrescindedasofﬂmdateofsnchwﬁ.ﬁmb;

Incumbency Certificates of Guarantors. The Agent shall have received a certificate of the
Secretary, Officer or Manager, as the case nay be, of the Guarantor, dated the Closing
Date, as to the incumbency and signature of the Officers, Menagers or Membexs, as the
case may be, of the Guarantor executing the documents to which the Guarantor is a party,
any certificate or Other Loan Documents to be delivered by it pursuant hereto, topather
with evidence of the incumbency of such Secretary, Officer or Manager, as the case may
be. :

Certificates, The Agent shall have received a copy of the Articles of Incorporation or
Articles of Organization, as the case may be, of each Lomm Party, topether with all

-amendments thereto, certified by the Secretary of State or other appropriate official of

sech entity's jurisdiction of incorporation or organization, as fhe case may be, together
with copies of the By-Laws or Operating Agrcement, as the case may be, of each Loan
Party and all agreements of each Loan Party’s shareholders or members, as the case may
be, certified as accurate and complete by the Secretary, Officer or Mavager, as the casc
may be, of each Loan Party; '
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Good Stapding. The Agent shall have received copies of: (x) good standing certificates,
or similar certifications, as applicable, for each Loan Party dated not more than sixty (60)
days prior to the Closing Date, issued by the Secretary of State or other appropriaie
official of each such emtity’s jurisdiction of incorporation or organization, as the case muy

- be, and each jurisdiction where the conduct of each entity's business activities or the

@

owpership of each such entity’s properties necessitates qualification and (v} certification
from the Public Utilities Commission of Ohio of Volunteer Encrgy Services, Inc. 2s a
Competitive Retail Electric Semce Provider;

Legnl Opinion. The Agent shall have reorived the executed legal opimion of Mesars
Bailey & Cavalieri LLP, in form and substance satisfactory to the Agent which shall
caver such matters incident to the transactions contemplated by this Agreement, the
Notes, and related agreements as the Agent may reasonably require and each Loan Party
herebymﬂmnzcsanddrectssuchmlmselmde]wcrsunhopmlmtoﬂaem&c

. Lenders and the Issuer;

@

(k)

)

No Litigation .G)Noﬁﬁgaﬁon,invwﬁgaﬁonormwedingbeﬁomorbyanyﬁﬂaﬂor
Governmental Body shall be contimiing or threatened against any Loan Party or against
the officers, directors or managers of any Loan Parly, (A)in connection with this
Agreement or the Other Loan Documents or any of the ransections condemplated hereby
and which, in the reasonable opinion of the Agent, is deemed material or (B)which
could, in the reasonable opinion of the Agent, bave a Material Adverse Effect; and (i) no
injunction, writ, restraining order or other order of any natire matenally adverse to eny
Loan Party or the conduct of its business or inconsistent with the due consumination of
the transactions contemplated by this Agreement shall have been issued by amy
Governmental Body; ,

Financial Condition Certificatz. The Agent shell bave received an execuied Financial
Condition Certificate mthe form of Exhibit 8.1(k);

Collateral Examination: Trade References. The Agent shall have (i) completed a
Collateral field examination, the results of which shall be satisfactory in form and
substance to the Lenders and the Issuer, (ii) reviewed all books and records in connection
with the Collateral, and (m)revzewedvanoustmdereferemeswrthmspacttoﬂ:elnm
Parties, in form and substance satisfactory to the Agent;

"(m) Fees. The Agent shall have received all fees payable io the Agent,' the Lenders and the

Issuer on or prior to the Closing Date pursuent to Axticle III hereof and the Fee Letter;

(n) Projections. ThcAgcnIshaﬂhaverecewedampyofthePrqecumswhlchshaﬂbc

(©)

satisfactory in all respects to the Lenders and the Issuer;

MC_& TheAgentshaHhavereoeivedinfﬂmand substance satisfactory fo the

Agent, cestificates of msurance for the Loan Parties" casialty insurance policies, togefber .
with loss payable endorsements on the Agent's standard form of loss payee endorsement -
naming the Agent as lender loss payee with respect to the Collateral, and certificates of
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. insurance for the Loan Parties' lisbility insurance policies, togeih& with endorsements

{2

naming the Agent as an additiona) insured;

Payment Instructions. The Agcm shall have received written instrctions from the
Borrower directing the application of proceeds of the initial Advances made pursuant to

- this Agreement;

@

{1

(s)

@®

)

/)

Collection Accounts. The Agent shall have received the duly execuied {§) Blocked
Account Apreements, (i) Lockbox Agreements, (jif) Deposit Accomat Agreements or
other agreements establishing the Collection Accounts with financial mstitations
acceptable to the Agent for the collection or servicing of the Receivables and proceeds of
the Collateral and evidence satisfaciory to the Agent that the Borrower has directed all
Customers to remit payments io the Collection Accounts;

Consents. The Apent shall have received any and all Consents necessary to permit the
effectuation of the transactions contemplated by this Agreement and the Other Loan
Documents; and, such Consents and waivers of such third parties as might assert claims
with respect to the Collateral, as the Agent and ifs counsel shall deem necessary;

No Adverse Material Change. (i) Since October 31, 2004, there shall not have occurred
any event, comdition or state of facts which could reasonably be expected to have a
Material Adverse Effect and (ii) no representations made or information supplied to the
Agent shall have been proven to be inaccmrate or misleading in any material respect;

Leasehold apd Similar Agreemnents. The Agent shall have received the landlord,
agresments satisfactory to the Agent with respect to the premises Ieased by the Borrower
as a corperate headquarters as set forth on Schedule 8.1(1);

Contract Review, The Agent shall have reviewed all material contracts of the Loan
Parties including, without limitation, all leases, union contracts, labor contracts, vendor
supply contracts, license agreements, koan documents and distributorship agreements and
such contracts and agreements shall be satisfactory in afl respecis to the Agent.

Other I.oan Documents. The Agent shall have received the Other Loan Documents, all in

“form and sﬁbstanogsaﬁstfantorytoﬂneAgmt,duly executed by the parties thereto; -

(W) Existing Indebiedness. The Agent shall have received (i) a payoff letter, in foum and

substance satisfactory to the Agent, pursnant to which any exdsting Indebtedness that is to
be paid by initial Advances heresmder will be paid in full, and (ii) evidence satisfactory
1o the Apent that all necessary fenmination statements, satisfaction documents and any

-other applicable releases in connection with any existing Indebtedness and all other Liens

with respect to the Loan Parties that are not Permitted Encumbrances have been filed or
arrangemends safisfactory to the Agent have been made for such filing;

Closing Certificate. The Agent shall have received a closing certificate signed by the
Chief Financial Officer of each Loan Party, dated as of the date hereof, stating that (i} all
representations and warranties set forth in this Agreement and the Other Loan Documents
fo which such Loan Party is a party are true and correct in all material respects on and as.

NCE-VES! CREDIY AGR- EXECUTION BOFY.DOC:Z) ’ 65




of such date, (i) the Loan Parties are on such date in comphiance with all the terms and
provisions set forth in this Agreement and the Other Loan Documents, as the case may
be, (iil} the Loan Parties are in compliance with all pertinent federal, state and local
regulations including those promealgated by the Public Ulilities Conmission of Ohio and
(iv).an such date no Default or Event of Defanlt has occurred or is contiming;

(y) Borrowing Base. The Apent shall have received evidence from the Borrower that the
aggregate amount of Eligible Receivables and Eligible Inventory is sufficient in value
andamounttosnpportthcAdvmws mﬁemouﬁruquestedbytheBmweronﬂn
Closing Date; '

(z) Undrawn Availability. Afler giving effect to the initial Advances heremder and all
_closing costs, fees and expenses, the Borrower shall have Undrawn Availability of not

less

(an) Stock Redemption. The Stockholder Agreement has been duly executed by all parties
thereto and all of the condition to the consummation thereof will have beea satisfied upon
payment of the purchase price set forth therein to the Stockholder; and

(bb) Other. All corporate and other proceedings, and all documents, instrments and other
legal matters in connection with the fransactions contemplated by this Agreement shall be
satisfactory in form and substance to the Agent and its counsel.

8.2 Conditions to Each Advance.

The agreement of the Lenders and the Issner to make any Advance requested to
be made on any date (including, without limitation, the initial Advance), is subject to the
satisfaction of the following conditions precedent as of the date such Advance is made.

(a) Representations and Warrsnties. Each of the representations and warrantics made by any
Loan Party in or pursuant to this Agreement and any related agreements to which it is a
party, as the case may be, and each of the representations and warranties contained in any
certificate, document or finamcial or other statement futnished at any time under or in
connection with this Agreement or amy related agreement shall be true and comect in all
material respects on and as of such date as if made on and as of such date.

(b) No Default. No Event of Default or Default shall have occurred and be continuing on
such date, or would exist afier giving effect to the Advances requested 1o be made, on
such date; m-omdcd,howavc;ﬂlaf,thcAganI,mlmsolcdxsmhon,maymrmmetnmake
Advances nehmthstandmgthecmstencenfanﬁvmtochfmﬂtorDefmﬂlmdihatany
Advances s0 made shall not be deemed a waiver of any such Event of Defanlt or Defanlt

(c) Maximum Advimces. InthecaseofanyAdvancesrequeswdtobemﬂdﬁ ﬂﬂﬂgl‘;mg
effect thereto, theaggregateAdvancesshaJlnﬂtexceadthemmmamnmtﬂf
Advances permitted under Section 2.1 hereef. ' :
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Each request for an Advance by the Borrower heréﬁndﬁ shall constitule a representation and
umrr&utybanrrOWezasofﬂmdaieofsmhAdvancethaithecondfhonsmmmnedmﬂ:m
subsection shall have heen satisfied. . .

IX. INFORMATION AS TO THE LOAN PARTIES.

TthormwershalLunhd:a]fofnsclfa:ﬁﬂEmherLuanPMMﬁl
satisfaction in full of the Obligations and the termination of this Agmemmt:

'01 Disclosure nfMateualMatters.

Immediately upon leaming thereof, report to the Agent all maiters materially
affecting the value, enforceahility or collectibility of any portion of the Collsteral including,
without limitation, any Loan Party's reclamation or repossession of, -or the retorn to any Loan
Party of, a material amount of goods or material claims ormaimaldimutesamwdby-y
Customer or other obligor.

92 Schedules,

Deliver to the Agent on or before the fifteenth {15th) day of each calendar month
as and for the calendar month immediately preceding the full calendar month ending prior to
such delivery date: (a) accounts receivable agings of the Bomower (reconciled to the general
ledger and the Borrowing Base Certificaie), (b) accounts payable schedules of the Borower
{reconciled to the genernl ledger), (c) Inventory reports of the Borrower (which shall fncinde a
lower of cost or. market calculation) and (d) a Borrowing Base Cextificate (which ghall be
calculated as of the last day of the prior calendar month and which shall not be binding upon the
Agent or restrictive of the Agent's rights under this Agreement). In addition, the Borrower shall
deliver to the Agent on or before the first (1™) day of each Week as and for the prior Week an
interim Borrowing Base Certificate (which shall be caleulated as of the last day of the prior
Week and which shall not be binding upon the Agent or restrictive of the Agent's rights under
this Agreement) reflecting all activity (including sales, collections, credits) impacting the
accounts of the Bommower for all Business Days of the immediately preceding Week. The
amount derived as being excluded from Eligible Accounts used on such interim Borrowing Base
Certificate shall be the, amount that is calcnlated and updated monthly pursyant to this Section
9.2 and which is satisfactory to the Agent. The amount of Eligible Inventory to be included on
such interim Borrowing Base Certificate shall be calculated and updated monthly pursuant to this
Section 9.2 and which is setisfactory to the Agent. In addition, the Borrower will delivar to the
Agent at such inlervals as the Agent may reasonably require: (i) confinmatory assignment
schedules, (ii) copies of Customer's invoices, (iii) evidence of shipment or delivery, and (iv) such
forther schedules, documents and/or information regarding the Collateral as the Agent may
require inchiding, without limitation, trial balances and test verifications. The Agent shall have
the right to confirm and verify all Receivables by any manner and through any medium. it
considers advisable and do whatever it may deem reasonably necessary to protect fis interests
herevmder. The fterns to be provided under this Section are to be in form satisfactory to the
: Agcntandexecutcdbyths Barrower and delivered to the Agent from time. to time solely for the
Agent's convenience in maintaining records of the Collateral, and the Borrower's filure to
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deliver any of such items to the Agent shall not affect, terminaie, modify or otherwise limit the
Agent's Lien with respect to the Collateral. .

93 Envirenmental Reports.

Fumish the Agent, concurrently with the delivery of the financial- statements
referred to in Sections 9.7 and 9.8, with a certificate signed by the President, Chief Financial
Officer or Treasurer of cach Loan Party stating, o the best of his knowledge, that each Loan
Party is in compliance in all material respects with all federal, state and local laws relating o
environmental protection and control and occnpational safety and health. To the extest apy Loan
Party is not in complisnce with the foregoing laws, the certificate shafl set forth with specificity
" all areas of pon-compliance and the proposed action such Loan Party will implement in order to
achieve full compliance.

9.4 Litigation. |
Promptly notify the Agent in writing of any lifigation, suit or admimstrative
proceeding affecting any Loan Party, whether or not the claim is covered by insnrance, and of

mysunmadmms&ahvemocwdmg,wmchmmymchcasemﬂdreasmablybccxpectadw
have a Material Adverse Effect. '

95 Material Occn!:r_g_gces.

PrompﬂynchﬁﬂnAgmtmwnﬂngupmﬂ:emmof(a)myEvmtof
Default or Default; (b)any event, development or circumstance whereby any finamecial
statementy or other reports fivrnished to the Agent fail in any material respect to present fairly, in
accordance with GAAP consistently applied, the financial condition or uperating results of the
Loan Partics on a consolidated basis as of the date of such statements; (c) any accunmlated
retirement plan funding deficiency which, if such deficiency continued for two (2) plan yedrs and
was not comected as provided in Section 4971 of the Code, could subject any Loan Party fo a tax
imposed by Section 4971 of the Code; (d) each and every default by any Loan Party which
would reasonably be expected to result in the acceleration-of the maturity of any Indebtedness,
including the names and addresses of the holders of such Indebtedness with respect to which
there is a default existing or with respect to which the maturity has been or could be accelerated,
and the amount of such Indebtedness; and (&) any other development in the business or affairs of
any Loan Party which could reasonably be expected to have a Material Advetse Effect; in each
case, to the extent permitted by applicable law, dﬁcnbmgthemm ﬂl:reof and the action the
- Loan Parties propose 1o take with respentth&tﬂn

9.6 Governmeni Receivables. ]

Notify the Agent immediately if any of its Receivables arise out of contracts
‘ betwccnanyBormwerandﬂleUmtsttams any state, or any department, agency or
instrumentality of any of them. _
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9.7 Annunal Fimancial Statements.

Furnish the Agemt within one hnndred and twenty (120) days after the end of each
fiscal year of the Loan Parties, financial siaternents of the Loan Parties on a consolidated basis
including, but not limited to, statements of incofe and stockholders' equity and cash flow from
the beginning of the current fiscal year to the end of such fiscal year and the balance sheet as at
the end of such fiscal vear, all prepared in accordance with GAAP applied on a basis consistent
with prior practices, and in reasonable detail end reported npon without qualification by an
independent certified public ascounting firm selected by the Loan Parties and satisfactory to the
Agent (the "Accountants”). In addition, the reports shall be accompanied by a Complisnce
Certificate of the Loan Partics signed by cach Loan Perty's Chicf Financial Officer which shall
state that based on an examination sufficient to pexmit him to make an informed statement, no
Default or Event of Default exists, or, i such is pot the case, specifying such Defiult or Event of
Default, its nahure, when it occurred, whether it is continuing and the sicps being taken by sach
Loan Party with respect to such event, and such Complisnce Certificate shall have appended
thereto calculations which set forth compliance with the requirements or restrictions imposed by
Seetions 6.5, 7.6 and 7.11 hexeof. . -

0.8 Monthly Financial Statements.

Furnish the Agent within sixty (60) days sfter the end of each calendar mamih, an
uaudited balance sheet of the Loan Parties on a consolidated basis and unandited statements of
income and stockholders’ eguity and cash flow of the Loan Parties on a consolidated basis
reflecting results of operations from the beginning of the fiscal year to the end of such month and
for such month, prepared on a basis consistent with prior practices and complete and correct in
all material respects, subject to normal and recurring year end adjustments that individually snd
in the aggregate are not material to the business of the Loan Parfies. The reports shall be
accompanied by a Compliance Certificate of each Loan Party’s Chief Financigl Officer, which
shall state that, based on an examination sufficient to perrnit him to make an informed statement,
no Defanlt or Event of Default exists, or, if such is not the case, specifying soch Defanlt or Event
of Defanlt, its nature, when it occurred, whether it is condiouing and the steps being taken by the
Loan Parties with respect to such event and, such Compliance Certificatc shall have appended

- thereto calculations which set forth the Loan Parfies' compliance with the requircments or

restrictions imposed by Sections 6.5, 7.6 and 7.11 hereof.

9.3 Other Reports. _ _

' Furnish the Agent as soon as availzble, but in any event sithin ten (10) days after
the filing thereof, with copies of such financial statements, proXy statements, registration
statemeunts, reports and returns as each Loan Party is or may be required to file with the Uinited
States Securities Exchange Commission or any State Securities Commission. ‘
9.10 Additional Information.

: Furnish the Apent with such additional information as the Agent shafl reasonably
request in order ta enable the Agent to determine whether the terms, covenants, provisions and
conditions of this Agreement and the Notes have been complied with by the Loan Parties
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including, without limitation and without the necessity of any request by the Agent, (a) copies of
allmvlronmemalaudltsmdrmcws, (b) at least thirty (30) days prior thereto, notice of any
Loan Party’s opening of any new place of business or any Loan Party's closing of any existing
place of business, and (¢} promptly upon any Loan Parly's learning thereof, notice of any
meterial labor dispute to which any Loan Party may become a party, any sirikes or walkouts
relating to any of its plants or other facilities, and the expiration of any labor contract to which
any Loan Party is a party or by which any Lean Party is bound.

911  Projected Operating Budget.

Fumish the Agent, no later than fificen (15) days prior 1o the beginning of each
fiscal year of the T.oan Parties, commencing with fiscal year 2005 and each fiscal year thereafter
during the Term, a month by month projected operating budget and cash flow of the Loan Parties
on 2 consolidated basis for such fiscal year (including an income statesnent for sach calendar
month and a halance sheet as at the end of each calendar month), such projections to be
accompanied by a certificate signed by the Chief Financial Officer of each Loan Party to the
effect that such projections have been prepared on the basis of sound financial planning practice
consistent with past budgets and financial statements and that such officer has no reasonable
basis 10 question the reasonableness of any material assumptions on which such projections were

prepared.
912 Notice of Sai dverse Events,

Fumnish the Agent with promapt notice of: (i) any lapse or other termination of any
Consent issued to any Loan Party by any Governmental Body or any other Person that is material
to the operation of any Loan Party's business, (ii} any refusal by any Governmental Bady or any
other Person to renew or extend any such Consent; (iii) copies of any periodie or special reports
filed by any Loan Party with any Governmental Body or Person, if such reports indicate amy
material change in the business, operations, affairs or condition of any Loan Party, or if copies
thereof are requested by the Lender and/or the Issuer, and (iv) copies of any material notices and
other communications from any Governmerntal Body which specifically relate 1o any Loan Party.

913  ERISA Notices nests.

Fumnish the Agent with immediate writien potice in the event that (i) any Loan
Party or any member of the Controlled Group knows or has reason io know that a Tecmination
Event has occurred, together with a writien statement describing such Termination Event and the
action, if any, which such Loan Party or any member of the Controlled Group has taken, is
taking, or proposes i take with respect therelo and, when knowa, any action teken or threatened
by the Internal Revenne Service, Department of Labor or PBGC with respect thereto, (i) any
Loan Party or apy member of the Controlled Group knows or bas reason to know that a
prohibited transaction {as defined in Sections 406 of ERISA end 4975 of the Code) has ocourred
together with a written statement describing such transaction and the action which such Losn
Party or any membeér of the Controlled Group has taken, is teking mprOposestotakarﬂ:t
respect thereta, (iii) a funding waiver request has been filed with xespect to any Plan together
with all communications received by any Loan Parly or any meémber of the Controlled Group
with. respect to -such request, {iv) any increase in the benefits of any existing Plan or the
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establishment of any new Plan er the commencement of contributions to any Plan to which any
Loan Party or any member of the Controlled Group was not previously contributing shall occur,
(v) any Loan Party or any member of the Controlled Group shall receive from the PBGC a notice
of intention to terminate a Plan or to have a trustes appointed to administer a Plan, together with
copies of each such notice, {vi) any Loan Party or any member of the Controlled Group shall
receive any favorable or unfavorsble determination letter from the Internal Revenne Service
regarding the qualification of a Plan under Section 401(a) of the Code, together with copies of
each such letter; (vii)anyLoanPanynrzuymemherofmeComﬂndGmupshaﬂmeivea
notice regarding the imposition of withdrawal Hability, together with copies of each such notice;

~ (viil) any Loan Party or any member of the Controlled Group shall fail to make a required

instaliment or any ather required payment under Section 412 of the Code on or before the due
date for such installment or payment; (ix) any Lozn Party or any member of the Controll=d
Group knows that (2) 2 Multiemplayer Plan has heen terminated, (b) the administrator or plan
sponsor of a Multiemployer Plan inteads to terminate a Multiemployer Plan, or (c) the PBGC bas
mstrunedormﬂmsmmcpmceedmgswdaSemmMﬂofERlSAtomma
Multiemployer Plan.

214 Personal Financial Statements.

The Borrower shall cause Richard A. Cuarputie to provide to the Agent sn updated
persunal financial statement within thirty (30)days afier the end of eech calendar year, :

2.15 Additional Documents.
Execuie and deliver to the Agent, upon request, such documents and sgreements

astheAgentmay,ﬁnmumetohme,msonabb'reqummcmyoutfhepmposes temms or

conditions of this Agreement.
X EVENTS OF DEFAULT.

The occutrmce.nfany oneornmrcofthsfollomngevmtssballmnsumtc an -
"Event of Defanlt™ hereunder:

10.1 Payvment of Oblirations,

Failure by any Borrower to pay any principal or interest on the Obligations when
due, whether at maturity or by reason of scceleration pursuaot fo ihe terms of this Agreement, or.
by required prepayment or failure to pay any other liabilities or make any other payment, fee ar
charge provided for herein when due or in any Other Document;

102 Misrepresentations,

: Any representation or warranty made or deemed made by any Loan Party in this
Agreement or any related agreement or in any certificate, document or fimancial or other
statement furnished at any time in connection herewith or therewith, as the case may be, sheil
prove to have been misleading in any material respectonf.hc date Whenmadcordaemedmhave
been made;
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103 Failure to Furnish Information.

Failure hy any Loan Party to (i) furnish financial information required to be
provided hereunder when due, (ii) furnish financial information requested by the Agent within
ten (10) daysaftc:suchmformannnlsreqmsted,orﬁli)pcmmﬂlcmpechonofusbmksor
records;

104 Liens Against Asseis.
Issuance of a notice of Lien, levy, assessment, injumction or attachment against a

‘material portion of 2my Loan Party’s property which is not stayed or kifted within thirty (30) days;

10.5 Breach of Covenants.

(2) Except as otberwise provided for in Sections 10.1 and 10.3, failure or neglect
of any Loan Party to- perform, keep or observe any term, provision, condition, covenant herein
contained (other than those in Sections 4.6, 4.7, 4.9 or 6.3 hereof), or contained in any other
agreement or arrangement, aow or bereafler entered into between any Loan Party and the Agent,
any Lender or the Issuer; or (ii) failare or neglect of any Loan Party to perform, keep or observe

- any term, provision, condition, covenzant herein contained in Sections 4.6, 4.7, 4.9 or 6.3 hereof

and such faihmre shal! contime for thirty (30) days from the occurrence of such failure or neglect;

10.6 Judmment.

Anypdgneﬂurjudgmmtsarermdcredurjudgmmﬂhﬂmﬁledagmnstanylom
Party for an aggregate amount in excess of One Hundred Thousand Dollars ($100,000) which
within thirty (30) daysafsuchrendermgorﬁhngmnotermcrappwled,satlsﬁed, stayed or
discharged of record; :

10.7 Ipsolyepcy and Related Proceedings of the Loan Parties.

Any Loan Party shall (i) apply for, consent to or suffer the appointment of, or the
taking of possession by, a receiver, custodian, trustee, liquidator or similar fiduciary of itself or

- _of all or a substantial part of its property, (ii) make a general assignment for the bemefit of

ereditors, (iii) commence a voluntary casc under any state or federal bankruptey laws (as now or
hereafier in effect), (iv) be adjudicated a bankrupt or insolvent, (v) file a petition secking 1o take
advantage of any other law providing for the relief of debtors, {vi) acquiesce to; or fail to have
dismissed, within thirty (30) days, any petition filed against it in auy involuntary case under such
bankruptey laws, or (vii) tzke any action for the parpose of effecting any of the foregoing;

10.8 solvency; Cessation of rations.

Any Loan Party shall admit in writing its inability, or be generally unable, to pay
its debts as they become due or cease operations of its present business;
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1.9 Bankrugt_g.

Any Aiﬁhamor Subsidiary of aoy Loan Party shall (')applyfor, consent to of
suffer the appointment of, or the taking of possession by, a receiver, costodian, trustee, liquidator -
or similar fiduciary of itself or of all or a spbstantial part of its property, (if) make a general
assignment for the benefit of creditors, (jii) admit in writing its inability, or be generally unable
to pay its debts as they become due or cease aperations of its present business, (iv) commence a
voluntary ease under any state or federal bankruptey laws (as now or hereafier in effeet), (v) be
adindicated a bankrupt or insolvent, (vi) file a petition seeking to take advantage of any other law

providing for the relief of debtors, (vii) acquiesce fo, or fail to have dismissed, within thirty (30)
days, anypehhaniﬂedagamstltmanymolummycaselmdasmhbanknqmylaws,or
(viif} take any action for the purpose of effecting any of the foregoing; :

10.10 Material Adverse Effect.

Any change in any Loan Party's condition or affuirs (ﬁnéncial or otherwise) -
which in the Agent's reasonable opinion has a Material Adverse Effect; -

10.11 Loss of Priority Licn,

Any Llencrmtedheranﬁmorpmwdedforhmbyorundﬁanymlmd
agreement for any reason ceases to be or is pot a valid and perfected Lien having a first priority
X : .

140.12 " Breach of Maierial Amments.

A defamnlt of the obligations of any Loan Party under any other material agreement
(except as otherise provided in Section 10.13)ic which it is a party shall occur which materially
adversely affects its condition, affairs or prospects (financial or otherwise) which default is not
cured withig any applicable cure period;

10.13 Cross Default; Cross Acceleration.

Any Loan Party shall (a) default in any payment of principal of or inferest on any
Indebtedness beyond any period of grace with respeet to such payment if the aggregate amount
of such defaulted Indebtedness excéeds Ten Thousand Dollars ($10,000) or (b) default in the
observance of any other covenant, term or comdition contained in any agresment or instrument
pursuant to which such Indebtedness is crested, secured or evidenced, if the effect of such
defanlt is to cause the acceleration of any such Indebteduess (whether or not such right shall have
been waived) if the aggregate amount of all Indebtedness so defanited excesds Ten Thousend - -
Dallars ($10,000);

10.14 Termination of Gua‘rantv.

Termination or breach of any Guaranty or similar agreement executed and
delivered to the Agent in connection with the Dbligations of any Loan Party, or if any Guarantor
attempts to terminate, chalflenges the validity of, or its liability under, any such Guaranty or
similar agresment;
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18.15 Change of Control.
Any Change of Control shall occor;

10.16 Invalidity of Credit Agreement.

Any material provision of this Apreement shall, for any reason, cease to be valid
and binding on any Loan Party, or any Loan Party shall so claim in writing to the Agent;

1017 - Loss of Maferial Intellectual Property.

() any Govermmental Body shall (A)revoke, tenminate, suspend or adversely
modify any license, permit, patent, trademark or tradename of any Loan Party, or (B) commence
proceedings to suspend, revoke, terminate or adversely modify any such license, pesmit,
trademark, tradename or patent and such proceedings shall not he dismissed or discharged within
sixty (60) days, or (C) schedule or conduct a hearing on the renewal of any license, permit,
trademark, tradename or patent necessary for the continuation of any Loan Party’s business and
the staff of such Governmental Bady issues a report recommending the termination, revacation,
suspension or material, adverse modification of such kcense, permit, trademark, tradename or
patent: (ii) any agreement which is necessary or material to the operation of any Loan Party's
business shall be revoked or terminated and not replaced by 2 substitute acceptable to the Ageat
within thirty (30) days after the date of such revocation or termination, and such revocation or
termination and non-replacement would reasonably be expected to bave a Material Adverse
Effect;

10.18  Destruction of Collateral.

Any portion of the Collateral shall be seized or taken by a Governmental Body, or
any Loan Party or the title and rights of any Loan Party shall have become fthe suhject matter of
litigation which nright, in the reasonable opinion of the Agent, upon final determivation, result in
material impairment or loss of the security provided by this Agreement or the Other Loan -
Documents;

10.19 Business Inierruntion.

ThcopcrahonsofanchanPaersareﬁtenuphcdatanyﬁm for more than
seven (7) consecutive days, which interruption would reasonably be expected 1o have a Marmal
Adverse Effect excluding; or

| 10.20 ERISA Evenm

An event or condition specified in Sections 7.16 or 9.13 hmeofshaﬂoecmoremst
MthmspecttoanyPlanand, as a result of such event or condition, together with all other such
evenis or conditions, any Loan Party or any member of the Controfled Grovp shall incor, or in
the opinion of the Agent be reasonably likely to incur, a liability to a Plan or the PBGC (or both)
which, in the reasonable judgment of the Agent, would have a Material Adverse Effect.
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14.21 Termination of Ohio Competitive Retail Natural Gss'Supg]ier Certificate.

The Ohic Competitive Retail Natural Gas Supplier Certificate granted by The
Public Utilities Commission of Obio to Volunteer Energy Services, Inc. 18 terminated.

XI. LENDERS' RIGHTS AND REMEDIES AFTER DEFAULT.

11.1 Rights and Remedies.

Upon the occurrence of (1) an Event of Default pursvemt to Section 10.7, all
Obligations shall be immediately due and payable and this Agreement and the obligation of the

- Lenders and the Issuer to make Adveoces shall be deemed texminated; and, (i) anty of the other

Events of Default and at any time thereafier (such default not having previcusly been cured), at
the option of Required Lenders, all Obligations shall be immediately due and peyahle and the
Lenders and the Issuer shall have the right 1o terminate this Agreement and to terminate the
obligation of the Lenders and the Issuer to make Advances and (i) a filing of a pefition against
any Loan Party in any involuntary case under any stafte or federal bankrupicy laws, the obligation
of the Lenders and the Issuer to make Advances hereunder shail be terminated other than as may
be required by an appropriate order of the bankruptcy court having jurisdiction over any Loan
Party. Upon the occarrence of any Event of Defanlt, the Agent shall have the rigit to exercise
any and all other rights and remedies provided for herein, under the Uniform Commercial Code
and at law or equity generally, including, without limitation, the right to foreclose the security
interests granted herein and 1o realize upon any Collateral by auy available judicial procedure
and/or to take, to the extent permitted by applicable law, possessian of and sell any or all of the
Collateral with or without judicial process. The Agent may enter sny of any Loan Party's
premises or other premises without legal process and without incurring liability to any Loan
Party therefor, and the Agent may thercupon, or at any time thereafter, in its discreion without
notice or demand, take the Collateral and remove the same to such place as the Agent may deem
advisable and the Agent may require the Loan Parties to make the Collateral available to the
Agent at a convenient place. With or without having the Collateral at the time or place of sale,
the Agent may sell the Collateral, or any part thereof, at public or private sale, at any time or
place, in one or more sales, at such price or prices, and upen such terms, either for cash, eredit or

" fture delivery, as the Agent may elect Except as to that part of the Collateral which is
- perishable or threatens to decline spcedi}y-in value or is of a type customarily sold on e

recognized market, the Agent shall give the Lean Parties reasonable notification of such sale or
sales, it being agreed that in all events written notice mailed to the Loan Parties at least five (5)
days prior fo such sale or sales is reasonable notification. At any public sale the Agent, mmy
Lender or the Issuer may bid for and become the purcheser, and the Agent, any Lender, the
Issuer or any other purchaser at any such sale thereafier shall hold the Collateral sold absohitely
free from any claim or right of whatsoever kind, including any equity of redemption and such
right and equity are hereby expressly waived and released by each Loan Party. In connection
with the exercise of the foregoing remedies, the Agent is granted perxnission 1o uss all of each
Loan Party's trademarks, trade styles, trade names patents, patent applications, licenses,
franchises and other proprictary rights which are used in connection with (4) Invemtory for the
purpose of disposing of such Inventory and (b) Equipment for the purpose of completing the
manufacture of unfinished goods. The proceeds realized from the sale of any Collateral shatl be
applicd as follows: first, to the reasonable costs, cxpcnses and attorneys' fees and expenses
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incurred by the Agent for collection and for acquisition, completion, protection, removal,
storage, sale and delivery of the Collateral; scoond, to interest due vpon any of the Obligations
and any fees payable under this Agreement; and, third, to the principal of the Obligations. I any
deficiency shall arise, the Loan Parties shall remain lisble to the Agent, the Lenders and the
Issner therefor. ;

112 Agcat's Discrelion.

The Apent shall have the right in its sole discretion to determine which rights,
Liens, security interests or remedies the Agent may at any time pursue, relioquish, subordinzde,
or modify or 10 take auy other action with respect thereto and such determination will not in any
way modify or affect any of the Agent's, the Lenders' or the Issuer's rights hereunder.

11.3 Setoff

In addition to amy other rights which the Agent, any Lender or the Issver may
have under applicahle law, upon the ocounmrence of an Event of Defautt hereumder, the Agent,
such Lender and the Issuer, including smy branch, Subsidiary or Affiliate of the Agent, such
Lender or the Issuer, shall have a right to apply any Loan Party's property held by the Agent,
such Lender, the Issuer, such branch, Subsidiary or Affiliate to reduce the Obligations.

11.4 Rights an_d Remedies not Exclusive.

The enumeration of the foregoing rights and remedies is not intended io be
exhanstive and the exercise of any right or remedy shall not preclude the exercise of any other
right or remedies provided for herein or otherwise provided by law, all of which shall be
cumulative and not alternative.

11.5 Alocation of Payments After Event of Defanlt.

Notwithstanding eny other provisions of this Agreement to the contrary, after the
occurrence and during the continnance of an Event of Default, all amounts collected or received
by the Agent on account of the Obligations or any other amowunts outstending under any of the
Other Loan Documents or in respect of the Collateral shall be paid over or delivered as follows: -

FIRST, 1o the payment of all reasonable out-of-pocket costs and expenses
(including without himitation, reasonsble attomeys' fees) of the - Agent in connection with
enfmcmgtbsnghm of the Lenders and the Issuer under this Agreement and the Other Loan

o 'DomnnemsandanyprotccﬁveadvancesmadebytheAgmtwﬁhrespecttothﬁCnﬂateralmder

or pursuant to the terms of this Agreement;
SECOND, to payment of any fees owed to the Agent;

THIRD, to the payment of all remsonable out-of-pocket costs and expenses
(including without limitation, reasonable attorneys' fees) of each of the Lenders and the Issuer in
connection with enforcing its rights under this Agreement and the Other Loan Documents or
otherwise with respect to the Obligations owing to such Lender or the Issuer; : .
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FOURTH, to the payment of all of the Obligations consisting of accrued fees and
interest arising under or pursuamt to this Agreement or the Other Loan Documents;

FIFTH, to the payment of the outstanding principal amount of the Obligations
constituting Advances (including the payment or cash collsteralization of the outstanding emount
of Letters of Credit);

SIXTH, to all other Obligations and other obligations which shall have become
due and payable under the Other Loan Documents or otherwise and not repaid pursoant to
clanses "FIRST" through "FIFTH" above;

SEVENTH, io the payment of the surplus, if any, fo Whoawmaybelawfnﬂy
entitled to receive such surplus.

In carrying out the foregoing, (i} amounts received shall be applied in the nomerical order
provided until exhausted prior to application to the next succeeding category; (ii) each of the
Lenders and the Issuer shall receive (so long as it is not a Defaulting Lender) an amount egual to
its pro rata share (based on the proportion thaf then ontstanding Advances held by seck Lender or
the Issuer bears 1o the aggregate then outstanding Advances) of amounts available to be applied
pursuant to clauses "THIRD", "FOURTH", "FIFTH" and "SIXTH" above; and (i) to the extent
that any amonnts available for distribution pursvant to clanse "FIFTH” above are attributable to
the issued but undrawn amount of outstanding Letters of Credit, such amouvnts shell be held by
the Agent in a cash coellateral account and applied (A) first, to reimburse the Issuer from time to
time for any drawings under such Leiters of Credit and (B) then, following the expiration of all
Letters of Credit, to 2l other obligations of the types described in clanses "FIFTH" and "SIXTH"
above in the manner provided in this Section 11.5.

Xil. WAIVERS AND JUDICIAL PROCEEDINGS, 7
121 Waiver of Notice.
Each Loan Party hereby waives notice of non-payment of any of the Receivables,

. demand, presentment, protest and notice thereof with respect to any and all instruments, notice of

acceptance hereof, notice of loans or advances made, credit extended, Collateral received or
defivered, or any other action taken in reliance hereon, end all other demands and notices of any
description, except such as are expressly provided for herein.

122 Delay.

No delay or omission on the Agent's, any Lender's or the Issuer's part in
exercising any right, remedy or option shall operate as a waiver of such or any other right,
remedy or option or of any default.

- 123 : Jg!zwag' er.

EACH PARTY TO THIS AGREEMENT HEREBY EXPRESSLY WAIVES
ANY RIGHT TQ TRIAL BY JURY OF ANY CLAIM, DEMAND, ACTION OR CAUSE OF

ACTION (A) ARISING UNDER THIS AGREEMENT OR ANY OTHER INSTRUMENT,
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DOCUMENT OR AGREEMENT EXECUTED OR DELIVERED IN CONNECTION
HEREWITH, OR (B) IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL
TO THE DEALINGS OF THE PARTIES HERETO OR ANY OF TIIEM WITH RESPECT TO
THIS AGREEMENT OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREHEMENT
EXECUTED OR DELIVERED IN CONNECTION HEREWITH, OR THE TRANSACTIONS
RELATED HERETC OR THERETO IN EACH CASE WHETHER NOW EXISTING OR
HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT OR TORT OK
OTHERWISE AND EACH PARTY HEREBY CONSENTS THAT ANY SUCH CLAIM,
DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL
WITHOUT A JURY, AND THAT ANY PARTY TO THIS AGREEMENT MAY FILE AN
ORIGINAL COUNTERPART OR A COPY OF THIS SECTION WITH ANY COURT AS
WRITTEN EVIDENCE OF THE CONSENTS OF THE PARTIES HERETO TO THE
WAIVER OF THEIR RIGHT TO TRIAL BY JURY. |

XIIl. EFFECTIVE DATE AND TERMINATION,
131 Term.
This Agreement, which shall inure to the benefit of and shall be binding npon the

- respective sucoessors and permitted assigns of each Loan Party, the Agent, each Lender, and the

Issuer, shall become effective on the date hereof and shall continne in full force and effect wntil
July 20, 2006 (the "Term") unless sooner termmnated as herein provided. The Loan Pariies may
temmatcﬂnlSAgraementatanytlmeuponnmuty(QU)days pnorwnttmnohoeupmpaymm:n
full of the Obligations.

13.2 Termination.

The termination of this Agreement shall not.affect anmy Loan Party's, the Agent's,
any Lender's or the Issuer's rights, or any of the Obligations having their inception prior to the
effective date of such termination, and the provisions hereof shall continue to be fully operative
until all transactions entered info, rights or interests created or Obligations have been fully
disposed of, concluded or liguidated. The securily inlerests, Liens and rights gramied to the
Agent, the Lenders andthclssuerhacmﬂamdthcﬁnammgsmﬁledhmundﬁshaﬂ
continue in full force and effect, notwithstanding the termination of this Agreement ar the fact
that the Loan Account may from time to time be temporarily in a zero or credit position, antil all
of the Cbligations of each Loan Party have been paid or performed in full after the termination of
this Agreement or cach Loan Party has furnished the Agent, the Lenders and the Issuer with an
indemmification satisfactory to the Agent, the Lenders and the Issuer with respect thexefo.

- Accordingly, éach Loan Party waives any rights which it may have under the Uniform

Commercial Code to demand the filing of termination statements with respect to the Collateral,

" and the Agent shall not be required to send such termination statements to each Loan Party, or to

file them with any filing office, unless-and wntil this Agreement shall have been terminated in -
accordance with its terms and all Obligations paid in full in fomediately avsilable funds, All
representations, warranties, covenants, waivers and agreements contained berein shall swvive
termination bereof until all Obligations are paid or performed in full. Without limitation, all
indemnification obligations contained herein shall survive the tenmination hereof and payment in
full of the Obligations.
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XIV. REGARDING AGENT.

141 Agpnm ent.

EachlgndmandﬂaeksuahwebydmgmtcsNCBCmmasﬁzAgmtﬁrmch '
Lender and the Issuer uoder this Agreement and the Other Loan Documents. Each Lender and
the Issuer bereby itrevocably amthorizes the Agent o take such action on its behalf under the
provisions of this Agreement and the Other Loan Documents and to exercise such powers and to
perform such dufieg hereunder and therennder as are specifically delegated to or required of the
Agent by the terms hereof and thereof and such other powers as are reasonably incidental thereto
and the Agent shall hold all Collateral, payments of principal and intercst, foes, charges and
collections (without giving effect to any collection days) received pursuant to this Agreement,

for the ratable benefit of the Lenders and the Issuer. The Agent may perform any of its duties

bereunder by or through its agents or employees. As fo any matters not expressly provided for
by this Agreement (including without limitation, collection of the Notes) the Agent shall not be
required to exercise any discretion or take any action, but shall be required to act or to refrain
from acting (and shall be fully protected in so acting or refraining from scling) upon the
instractions of the Required Lenders, and such ipstructions shall be binding: provided, however,
that the Agent shall not be required to take any action which exposes the Agent to liability or
which is contrary to this Agreement or the Other Loan Documents or applicable law unless the
Agent is furmished with an indemnification reasonably satisfactory to the Agent with respect
thereto.

14.2 Natnre of Duties.

TheAgmtshaﬂhavemduUmnmmponm'bﬂmesexceptﬂmseaxpmsslymﬁnﬂr
in this Agreement and the Other Loan Documents. Neither the Agent nor amy of its officers,
directors, employees or agents shall be (1) liable for any action taken or omitied by them as such
hemlruder or in conpection herewith, unless caused by their gross negligence or willful
misconduct, or (ii) responsible in any manner for any recitals, statements, representations or
warranties made by any Loan Party or any officer thereof contained in this Agreement, or in any
of the Other Loan Documents or in any certificate, report, statement or other document referred
to or provided for in, or received by the Agent under or in conpection with, this Agreement or
any of the Other Loan Documents, as the case may be, or for the value, validity, effectiveness,
genuimeness, due execution, enforceability or sufficiency of this Agreement, or any of the Other
Loan Documents or for any failure of any Loan Party to perform its obligations hereunder. The
Agent shall not be under any obligaﬁontoanyLendcrurthe[wmasoertainorto inguire as to
the observance or performance of any of the agreements contained in, or conditions of, this
Agreement or any of the Other Lean Documents, or to inspect the properties, books or records of
any Loan Party. The dutic of the Agent as respects the Advances to the Borrower shall be
mechanical and administrative in nature; the Agent shall not bave by reason of this Agreement a
ﬁducialyrelaﬁanshipinrespwtofanyLenderurthe Issuer; and nothing in this Agreement,
expressed or iraplied, is intended to or shall be so construed as to lmposeul?ﬂﬂthﬁﬁgﬁlﬁm
Obhgatlons in respect of this Agreement exceptas expressly set forth herein. :
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143 Lack of Reliance on Agent and Resirnation.

Independenily and without reliance wpom the Agent, any other Lender or the
issner, cach Lender and the Issuer has made and shall contione fo make (j) its own independent
- investigation of the financial condition and affairs of each Loan Party in connection with the
making and the continnance of the Advances hereinder and the taking or not taking of any action
in copmection herewith, and (ii) its own appratsal of the creditworthiness of each Loan Party.
The Agent shall have no duty or responsibility, either initially or on a continuing basis, to
provide any Lender or the Issper with any credit or other information with respect thereto,
whether coming into its possession before msking of the Advamces or at any time or times
thereafter except as shall be provided by any Loan Party pursnant to the terms bexeof. The Ageni
shall not be responsible to any Lender or the Issuer for any recitals, statements, mformation,
Tepresentations or warranties herein or in any agreement, document, certificate or a statement
delivered in connection with or for the execution, effectivenese, genmineness, validity,
eaforceability, collectibility or sufficiency of this Agreement or any Other Document, or of the
finamcial condition of any Loan Party; or be required to make any inquiry concerning either the
performance or observence of any of the terms, provisions or conditions of this Agreement, the
Note, the Other Loan Docements or the financial mnd:hnnofanylmul’arty,crﬂ:emstmccof
any Event of Default or any Defimit. ‘

The Agent may resign on sixty (60) days' wnﬂennotcetoMoftthenﬂers
thelssua'mdtthmwermiuponmmgnmﬂn,mcReqlmedLmdﬂsmﬂmnmﬂj
designate a suceessor the Agent reasonably satisfactory to the Loan Parties. ‘

Any such successor of the Agent shall succeed to the rights, powers and duties of
the Agent, and the term "Agent” shall mean such successor agent effective upon ifs appoiniment,
and the former the Agent's rights, powers and duties es the Agent shall be terminated, without
anyoﬁxm'orﬁmberactordeedonthepaﬂofsuchformatbcﬂgmi. After the Agent's
resignation as the Agent, the provisions of this Article XIV shall inure to its benefit as io any
actions taken or omitted to be taken by it while it was the Ageut vnder this Agreement.

14.4 Certain Rishts of Agent.

If the Agent shall request instructions from the Lenders and the Issuer with
respect to any act or action (inchuding failure o act) in conmection with this Agreemesnt or any
Other Document, the Agent shall be entitled to refrain from such act or taking such action unless
and until the Agent shall have received instructions from the Required Lenders; and the Agent
shall not incur Liability to any Person by reason of so refraining. Without limiting the foregoing,
the Lenders and the Issuer shall not have any right of action whatsoever against the Agent as a
res:ﬂtofﬂsachngorrefrmmngfmmacunghcmundermaomrdamevnththzmmmonsofﬂn
Required Lenders. - ,

145 Reliance.
The Agent shall be entitled to rely, and shall be fully protected in Ielymg, upon

any note, writing, resolution, notice, statement, certificate, telex, teletype ot telecopier message,
cablegram, order or other document or telephone message believed by it to be genuine and
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correct and to have been signed, sent or made by the proper person or entity, and, with respect o
all legal matters pertaining to this Agreement and the Other Loan Documents and jts duties
hereunder, upon advice of counsel selected by #t. The Agent may employ agents and attorneys-
m—factandshallnntbehahlefarthedefmﬂxmmwndmtofanysmhagwtsuraﬂmmys-m—
fact selecied by the Agent with reasonable care.

146 Notice of Defanit.

TthgmtshaHnotbedmedmhaveknowlcdgeormofthcommnf
any Default or Event of Defanlt heretmder or under the Other Loan Docaments, tmless the Agent
has received notice from a Lender, the Issver or 2 Loan Party referring to this Agreement or the
Other Loan Docurments, describing soch Defimlt or Event of Defanlt and stating that such notice
is a "notice of default". In the event that the Agent receives such a notice, the Agent shall give
notice thereof to the Lenders and the Tssner. The Agent shall take such action with respect to
such Defanlt or Event of Default as shall be reasonably directed by the Required Lenders;
provided, that, unless and until the Agent shall kave received such directions, the Apgent may (but -
shall not be obligated to) take such action, or refrain from teking such action, with respect to -
such Default or Event of Defaplt as it shall deem advisable in the best interests of the Lenders
and the Yssoer.

14.7 i Indemnification.

) To the extent the Agent is not reimbursed and indemnified by the Loan Partics,
each Lender will reimburse and indenmify the Agent and the Issncr in proportion fo its
respective portion of the Advances {or, if no Advances are outstanding, according to its
Commitmnent Percentage), from and apainst any and all Tiabilities, obligations, lasses, damages,
penalties, actions, judgments, suits, costs, expenses or disbursements of ey kied or patere
whatsoever which may be imposed on, incurred by or asserted against the Agent or the Issuer in
performing its duties hereunder, or in any way relating to or arising ont of this Agreement or any
Other Document; pravided that, the Lenders shall not be liable for any portion of such liabilities,
- obligations, losses, damapes, penalties, actions, judgments, suils, costs, expemses or
disbursements resulfing from the Agent's gross negligence or willful misconduct.

14.8 Agent j in its Individual Capacity.

With respect to the obligation of the Agent to lend tnder this Agreement, the
Advances made by it shall have the same cights and powers hereunder a2 any other Lender and
as if it were not performing the duties as the Apent specified hereir; and the term "Lender” or
any stmilar term-shall, unless the context clearly otherwise indicates, include the Agent in its

individual capacity as a Lender. The Agent may engage in business with any Loan Party as if it .

were not performing the duties specified herein, and may accept foes and other consideration
from any Loan Party for services in connection with this Agreement or otherwise mthout having
to account for the same to the Lenders.
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149 Delivery of Documents.

To the extent the Apent receives financial statements required under Sections 9.7,
2.9, 9.10 and 9.12 and 2 Boowing Base Certificate pursvant to the terms of this Agreement, the
Agent will promptly furmish such documents and information to the Lenders and the Issuer. '

1410  Borrower’s Undertaking to Agent.

- Without prejudice to their respective obligations to the Lenders and/or the Issuer
mmeomamdmwmmmwmmsmmamm
pay to the Agent from time to time on demand afl amomts from time to time due and payable by
it for the account of the Agent, the Lenders or the Issuer or any of them pwrsuant to this
Agreement to the extent not already paid. Any payment inade pursuant to any soch demand shall -
pro tanto sattsfy the Borrower's obligations to make payments for the account of the Lenders and
the Issuer or the relevant one or more of them pursuant ta this Agreement.

14.11 No Reliance an Agent’s Customer Identification Program.

Each of the Lenders and the Issuer acknowiedges and agrees that neither such
Lender nor the Issner, nar eny of their Affilintes, participants o assignees, may rely on the Agent
to carry out such Lender's, Issuer's, Affiliate's, participant's or assignee's customer identification
program, or other obligations required or imposed nnder or pursuant to the USA Patriot Act or
the regulations thereumder, including the regulations contained in 31 CFR 103.121 (as hereafter
amended or replaced, the "CIP Regulations”), or any other Anti-Terrorism Law, including any
programs involving any of the following items relating o or in connection with any of the Loan
Parties, thetr Affiliates or their agents, this Agreement, the Other Loan Documents-or the
transactions hereunder or contemplated hereby: (1) any identity verification procedures, (2) any -
record keeping, (3) comparisons with goverment lists, (4) customer notices or (5) other
procedures required under the CIPchﬂmommsmhdiMIaws

_XV Reserved.
XVI. MISCELLANEOTS.

161 Governing Law,

This Agréement shall be governed by zmd construed in accordance with the laws
of the State of Ohio. Any judicial proceeding brought by or against any Loan Party with respect
to any of the Obligations, this Agreement or any related agreement may be brought in any court
of competent jurisdiction in the State of Ohio, United States of America, and, by execution and
delivery of this Agreement, each Loan Party accepts for itself and in connection with its
properties, generally and unconditionally, the non-exclusive jurisdiction of the aforesaid courts,
and irrevocably agrees to be bound by any judgment rendered thereby in connection with this
Agreement Each Loan Party hereby waives personal service of any and all process upon it and -
consents that all such service of process may be made hy registered mail {return receipt
requested) directed to the Borrower at its address set forth in Section 16.6 axd sexrvice so made
shall be deemed completed five (5) days after the same shall have been so deposited in the mails
of the Unjted States of America, or, at the Agent's, any Lender's and or the Issuer's option, by
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service upon the Borrower which cach Loan Party irrevocably appoints as such Loan Party’s
Agent for the purpose of accepting service within the State of Ohio. Nothing herein shall affect
the right 1o serve process In any mamner permitted by law or shall limit the right of the Agent,
any Lender or the Issuer to bring proceedings against any Loan Party in the contts of any other
jurisdiction. Each Loan Party waives any objection to jurisdiction and venue of any action
instided hereimder and shall not assert any defense bascd on lack of jurisdiction or venue or
based upon forum non conveniens. Any judicial proceeding by any Loen Party against the
Agent, anry Lender or the Issuer involving, directly or indirectly, any matter or claim in any way
arising out of, related o or connected with this Agrecinent or auy related agreement, shall be
bmughtonlymafoderalmstaiecomlmamdmthcComtyof&:yahaga,Sﬁtcothm

162 Extire Understanding.

(a) This-Agreement and the documents executed concurrently berewith comtain the entire
understanding between each Loan Party, the Agent, each Lender and the Issuer and
supersedes all prior agrezments and understandings, if any, relating: t0 the subject matter
bereof. Any promises, representations, warranties or guarantees not herein contained and
hereinafier made shall have no force and effect unless in writing, sipned by each Loan
Party's, the Agent's, each Lender's and the Issuer's respective officers. Neither this
Apreement nor any portion or provisions hereof may be changed, modified, amended,
waived, supplemented, discharged, cancelled or terminated orally or by any courss of
dealing, or in any manner ather than by an agreement in writing, signed by the party io be
charged. Each Loan Party acknowledges that it has been advised by coumsel in
comnection with the execution of this Agreement and Other Loan Documents and is not
mhﬂhguponoralmprmﬁhonsorslﬁanmismcomsteﬂmﬂnhemmdpmm
of this Agrecment.

(b) TheRequimdLmdas,ﬂmAgentwﬁhthemscnt.mwiﬁngofﬂmReqlﬁmdLmdas,
and the Loan Parties may, subject to the provisions of this Section 16.2(b), from tire to
time enler inio wrilten supplemental agreements fo this Agreement or the Other Loan
Documents executed by the Loan Parties, for the purpose of adding or deleting any
provisicns or otherwise changing, varying or waiving in any manner the rights of the
Lenders, the Issuer, the Agent or the Loan Parties thesreunder or the conditions, provisions
or terms thereof or waiving any Event of Default thereunder, but only to the extent
specified in such written agreements; provided, however, the conseat of the Issuer must
'beobmedwrthrcspactmmyammdmennwalwwmm“nthmspeamsm
2.3, 2.9, 2.10 or any other previsions, the amendment or waivers of which woukl
adversely affect the Issuer and, provided, further, that no such supplemenial agmemmt
shall, mthout the cnnsent of all Lenders:

@) increase the Commitment Percentage or maximum dollar cﬂmmihmmt of any
Lender or increase the Maximum Revelving Advance Amount.

(i) cxtend the maturity of any Note or the due date far any amount payable

hercunder, or decrease the rate of interest or reduce any fee payable by the Borrower to
the Lenders and/or the Issuer pursvant to this Agrecinent.
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(iif)  alfer the definition of the term Required Lenders or alter, amend or modify this
Section 16.2(b).

(iv) release any Cnllatuai during any calendar year (other than in accordance with the
- provisions of this Agreement) having an aggregate value m excess of One Himdred and
Fifty Thousand Dollars ($150,000).

(¥ changetheﬁghmanﬂdnﬁwof'ﬂ:eAgmt

(W) pmmnmyRﬂvolvmgAdmcembemadeﬁaﬁﬁgwmgeﬂbctthﬂrﬁDtbcmuf

. the Revolving Advances outstanding and the amount of Letters of Credit owtstanding -
hereunder would excced (x)the Maximum Revolving Advance Amount or (y) the
FoxmulaAmoumformmathanﬂnﬁyBO)oonmantmmsDaysurmwedm
mdred five percent (105%) of the Formula Amount.

(vii) incmascﬂaeAdvamcRatesabcveﬂmAdvanccRaIesheﬂ'eﬂonﬂnClosing
Date.

(viii) release any Loan Party from the Obligations vnder this Agreement, the applicable
Guaranty, if any, or any Other Document.

(ix} alter, amend or moddy Section 11.5 hereof.

Any such supplemental agreement shall apply equally 0 each Lender and the Issuer and shall be
binding upon the Loan Parties, the Lenders, the Issuer, the Agent and all fulure holders of the
Obligations. In the case of sny waiver, the Loan Parties, the Agent, the Lenders and the Issuer
shall be restored to their former positions and rights, and any Event of Defanlt waived shall be
deemedtobecmedandmtcommmng,butmwmvunfupemﬁcEvmtofDefwhshaﬂe:md
to any subsequent Event of Default (whether or not the subsequent Event of Default is the same

. as the Event of Default which was waived), or impair any right consequent thereon.

Notwithstanding (2) the existence of a Default or an Event of Default, (b) that any
of the other applicable conditions precedent set forth in Section 8.2 hereof have not been
satisfied or (c) amy other provision of this Agreement, the Agernt may at its discretion and
without the consent of the Required Tenders, voluntarily permit the owistanding Revolving
Advances and the amount of Letters of Credit outstanding at any time to exceed one hmndred five
percent (105%} of the Formula Amount for up to thirty (30) consecutive Business Days provided
that such outstanding Advances do not exceed the Maximum Revolving Advance Amount. For
purposes of the preceding -sentence, the discretion granted io the Agent bereunder shall not
preclude invohmtary overadvances that may result from time to time dus to the fact thai the
Forinula Amount was unintentionally exceeded for any reason, including, but not limited to,
Collateral previously deemed to be either "Eligible Receivables” or "Eligible Inventory”, as
applicable, becomes ineligible or collections of Receivables applied o reduce outstanding
Revolving Advances are thereafter returped for insufficient funds or overadvances are made 1o
protect or preserve the Collateral. In the event the Agent involuntarily pexmits the outstanding
Revolving Advances to exceed the Formula Amount by more than five (3%), the Agent shall use
its efforts to have the Borrower decrease such excess in as expeditious a manper as is practicable
under the circumstances and not inconsistent with the reason for such excess. Revolving
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AdvmmsmadeaﬁmtheAgmthasdmmmedmemﬂmofmduMyovemdvamshaﬂ

bﬁdﬁemedtobemvolmhry@emﬂvmcesmdshﬂlhedmsuimacmrﬂmcemtbﬂm
pracedmg sentence. ]

Inaddmnnto(andnotmmhmmonof)ﬂnedxmhonarymlwngmhm
permitted sbove in this Section 16.2, the Agent is hercby anthorized by the Lomn Parties, the
Lenders and the Issuer, from time to time in the Ageat's sole discretion, (a) after the occurrence
and during the continuation of a Defanlt or an Event of Defamlt, or (b) at any time that any of the

-gther applicable conditions precedent set forth in Section 8.2 hereof have pot been satisfied, 1o

make Revolving Advances to the Borrower on behalf of the Tenders which the Agent, in its
reasonable business judgment, deems necessary or desitable (i)to preserve or protect the
Collateral, or any portion thereof, (ij) to enhance the likelihaod of, or maximize the amount of,
repayment of the Advances and other Obligations, or (iif) to pay any other amownt chargeable to
the Bomower pursusmt to the terms of this Agreement; provided, that af any time afier giving
effect to any such Revolving Advances, the outstanding Revolving Advances and the amount of

Letters of Credit outstanding do notexmdonehmdmdﬁvepment(lOS%)oﬁthmula

Amount or the Maximnm Revolving Advance Amoumt.
163 Transfers and Assignments.

(2) Successors and Assipns. The provisions of this Agreement shall be binding upon and
inure to the benefit of the perties hereto md thejr respective successors and assigns
permitted hereby, except that the Loan Parfies may not assign or otherwise transfer any of
their dghts or obligations hereunder without the prior written consent of each Lender. No
Lender may asgipn or otherwise transfer any of 1is rights or obligations herennder exeept:
(i) to an Eligible Assignee in accordance with the provisions of Section 163(b), (ii) by
way of participation in accordance with the provisions of Section 16.3(d) or (iti) by way
of pledge or assignment of a security inferest subject to the restrictions of Section 16.3(c)
(and any other aftempted assipnment or transfer by any party hereto shall be null and
void). Nothing in this Agreement, expressed or imiplied, shell be constreed to confer
upon any Person (other than the parties hereto, their respective successors and assigns
petmitted hereby, Participants to the extent provided in Section 16.3(d) and, to the extent
expressly conternplated hereby, the Affiliates of cach of the Agent, the Lenders and the

" respective directors, officers, employees, agents and advisors of such Affiliates of each of
the Agent, the Lenders) any legal or equitable right, remedy or claim under or by reason
of this Agreement.

®) Transfe:r of Commitmenty. Any Lender may at any time assign to one or more Eligible
Assignees all or a portion of its rights and obligations under this Agreement (including all
or a portion of its commitment to make Advances hereymder and the Advances at the time
owing to such Lender); provided that (i) except in the case of an assignment of the entire
remaining amount of the assigning Lender's commitment to make Advances hereunder
and the Advances at the time owing to such Lender or in the case of an assignment to 2
Lender or.an Affiliste of a Lender or an Approved Fund with respect to a Lepder, the
aggregate amount of the commitment to make Advances hereunder (which for this
purpose includes Advances oirtstanding thereunder) or, if the applicable commitment to
make Advances hereimder is not then in effect, the principal wutstanding balance of the
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Advances of the assigning Lender subject to each such assignment (determined as of the
date the Assignment and Assumption with respect o such assignment is delivered to the
Agent or, if "Trade Date" is specified in the Assignment and Assumption, as of the Trade.
Date) shall not be less than Five Million Dollars ($5,000,000), in the case of any
assignment in respect of Revolving Advances, unless each of the Agent and, so long as
mEvmtochfauhmDefmﬂt]nsmmdandxsmnﬁmmg,theBmoﬂam
consents (each such consent not to be unreasonably withheld, delayed or conditioned);

. {ii) each partial assignment shall be made 2s an assignment of a proportionate part of all

. the assigning Leoder's rights and obligations under this Agrecment with respect to the -
Advances or the commitment to make Advances heremmder assigned, except that this
clanse (ii) shall not prohibit any Lender from assigning all or a portion of its rights and
obligations in Revolving Advances on a non-pro rata basis; (iii) any assignmert of a
commitment to make Advances hereunder must be approved by the Agent and the Issuer
unless the Person that is the proposed assipnee is itself a Lender with a commitment to
make Advances hereunder (whether or not the proposed assignee would otherwise
qualify as an Eligible Assignee); and (iv) the parties to each assignment shall execute and
deliver to the Agent an Assignment and Assumption, together with a processing and
recordation fee of Three Thousand Five Hundred Dollars ($3,500), and the Eligible
Assignee, if it shall not be a Lender, shall deliver o the Agent en Administrative
Questionnaire, Subject to acceptance and recording thereof by the Agent pursnant to
Section 16.3(c), from and after the effective date specified in each Assigmment and
Assumption, the Eligible Assipnee thereunder shall be a party to this Agreement and, to

. the extent of the interest assigned by snch Assignment and Assumption, have the rights
and obligations of a Lender under this Agreement, and the assigning Lender thereander
shall, to the extent of the interest assigned by such Assignment and Assumption, be
released from its obligations under this Agreement (and, in the case of an Assignment
and Assumption eovering all of the assigning Lender's rights and obligations under this
Agreement, such Lender shall cease to be a party hereto} but shall continue 16 be entitled
1o the benefits of Section 16.5 with respect to facts and circumstances occurring, prios to
the effective date of such assignment. Any assignment or transfer by a Lender of rights
or obligations under this Agreement that does not comply with this peragreph shall be
treated for purposes of this Agreement as a sale by such Lender of a participation in such
tights and obligations in accordance with Section 16.3(d).

(c) Maintenance of Regigier. The Apent, acting solely for this purpose as an agent of the
Borrower, shall maintain at its office in Cleveland, Ohio, a copy of each Assipnment and
Assumption delivered to it and 2 register for the recordation of the pames and addresses
of the Lenders, and the commitments to make Advances hereonder of, and principal
amounts of the Advances owing 1o, each Lender pursuant to the terms hereof from time
to time {the "Register”). The entries in the Register shall be conclusive, and the Loan
Parties, the Agent and the Lenders may treat each Person whose name is recorded in the
chlsterpmsuamwthctmmshmofasamdcrhmunderfmaﬂpmpnsesofﬂm
Agreement, notwithstanding potice o the contrary. The Register shall be available for -
msPectmnhychormwerandanyImdm atanymasonabletmeandﬁ'omtmgmume
upon reasonable prior notice. . :
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(d)

(e)

6]

Parficipations. Any Lender may at any time, without the consent of, or notice to, the
Borrower or the Agent, sell participations to any Person (other than a natural person or
any Loan Party or any of the Loan Party's Affiliates or Subsidiaries) (each, a
"Participant™) in gl or a portion of such Lender's rights and/or obligations under this
Agreement (including all or a portion of its commitment to make Advances herewmder
andfor the Advances owing to it);, provided that (i) such Lender's obligations under this
Agreement shall remain unchanged, (i) such Lender shall remain solely responsible fo
the other parties hereto for the performance of such obligations and (iii) the Loan Parties,
the Agent and the other Lenders shall contimue to deal solely and diectly with such
Lender in conmection with such Lender's rights and obfigations under this Agreement.
Any agreement or instrument pursnent to which a Lender sells such a participation shall
provide that such Lender shall retain the sole right to enforce this Agreement and o
approve any amendwent, modification or waiver of apy provision of this Agresment;
provided that such agreement or instument may provide that such Lender will not,
without the consent of the Participant, agree to any amendment, moedification or waiver
described in Section 16.2(b)i) through (ix) that affects such Participant. The Loan
Parties apree that each Participant shall be entitled to the bencfits of Sections 2.2(f),
22(g), 2.5(d), 3.7, 3.3, 3.9, 16,5 and 16.16 to the same extent as if it were a Lender and
had acquired its interest by assignment pursuant to Section 16.3(b). To the extent
permitted by law, each Participant also shall be entitled to the benefits of Section 11.3 as
though it were a Lender, prowdedsuchPaxumpantagrmmbe suh_]ectto Scctmnlll{&)
as though 1t were a Lender.

'AParﬁdpaMshaﬂmtbemﬁﬂedmruziveﬁnyMpaymemmSwﬁmlﬁ.Sthm

the applicable Lender would hzve been entitled to receive with respeci to the
parficipation sold to such Participant, unless the sale of the participation to such
Participant is made with the Borrower™s prior writien consent. A Participant that is not
incorporated under the Laws of the United States of America or a state thereof shall not
be entitled fo the henefits of Section 11.3 unless the Loan Parties are pofified of the
participation sold to such Participant and such Participant agrees, for the benefit of the * -
Loan Parties, to comply with Section 16.16 as though it were a Lender. :

Pledge of Interests. Any Lender may at any time pledge or assign & security interest in all -
or any portion of its rights under this Agreement to secure obligations of such Lender,
including without limitation any pledge or assignment to secere obligations to a Federal
Reserve Bank; provided that no such pledge or assignment shall release such’ Lender
from any of its obligations hereunder or substitute any such pledgee or asmgnee for such.
Lender as a party hereto. ’

Revalving gmgil Notes. The Borrower shall execute and deliver; (1) to the Agcm, the
transferor and the transferee, any consent or release (of all or a-portion of the obligations
of the iransferor) to be delivered in connection with each Assignment and Assumption,
(ii) if a Lender's entire interest in its commitments o make Advances bereunder and m all

-of its Advances have been transferred to the transferee, appropriate replacement notes

against return of the Revolving Credit Notes (each marked "replaced™) held by the
transferor and (jii) if only a portion of a Lender's interest in its commiiments to make
advances hereunder and Advances has been transferred, replacement notes to each of the
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(2)

transferor and the transferee against return of the original such Revolving Credit Notes of
the transferor {each marked “replaced™ held by the transferor; provided, however that,
simultaneously with the Borrower’s delivery of new Revolving Credit Notes pursuant to
this Section 16.3(f), the trapsferor Lepder will deliver to the Borrower any nots being
replaced in whole or in part, and each such note delivered by the transfexor Lender shall
be conspicuonsly marked "replaced” when so delivered.

Replacement of Certain Lenders. IfanyLmdcr:saDefaulhnglmdzrhcrm then,
the Borrower may, at its sole expense and effort, upon notice to such Lender and the
Agent, require such Lender to assign and delegate, without recourse {in accordance with
the resttictions contained in Section 16.3(b)), all of its interests, rights and obligations
under this Agreement to an Eligible Assignee that shall assume such obligations;
provided that: (i) the Borrower shall have received the prior written consent of the Agent,
which consent shall not be unreasopably withheld, (ii) such Lender shall heve received

" payment of an amount equal to the outstanding principal of its Advances, accrued interest

(b)

thereon, accrued fees and all othier amounts payable to it héreunder, from the assignee (io
the extent of such outstanding principal and accrued interest and fees) or the Bomower (in
the case of all other amounts). None of the Lenders shall be required to make any such
assignment and delegation if, prior thereto, as a result of a waiver by such Lender or
otherwise, the circumstances entitling the Borrower to require such assignment and
delegation cease to apply. .

Replacement of Non-consenting Lenders. If, in copmection' with amy proposed

amendment, waiver or consent hereunder pursuant to Section 16.2(b) hereof: (1) requiring
the consent of all Lenders, the consent of Required Lenders is obtained but the consant of
aﬂlmdmwhnsemsmtism;ﬁedismtobﬁinadm(h}mukhgﬂmmeﬂof
Required Lenders, the consent of Lenders holding fifty-one percent (51%) or more is
obtamedhmthecmsentofRequuedLendmmnMobtamed(mylmdumthholdmg
consent as described in clanse (i) and (i) hereof being referred to s a "Non-Consenting
Lender"), then, so long as the Agent is not a Non-Consenting Lender, the Agent may, at

the sole expense of the Loan Parties, upon notice to such Non-Consenting Lender and the
Borrower, require such Non-Consenting Lender to assign and delegate, without recourss
(in accordance with the restrictions contained in Section 16.3(b)), all of its interests,

- rights and obligations under this Agreement to an Eligible Assignee that shall agsnme

16.4

such obligations (which assignee mey be another Lender, if a Lender accepts such
assignment); provided that such Lender shall have received payment of an amount equal
to the outstanding principal ef its Advances, accrued interest thereon, accrued fees and all
other amounts payable o it hereunder, from the assignee (to the extent of such
outstandmgpnnmpalandmuedmtemstandfem)orﬂmBomwer(inﬂ:ccaseofall
other amounts).

Application of Payments. -
The Agent shall have the continning and exclusive right to applj ar reverse and

re-apply any payment and any and all proceeds of Collateral to any portion of the Obligations.

- To the extent that eny Loan Party makes a payment or the Agent, any Lender or the Issner

receives any payment or proceeds of the Collateral for any Loan Party's benefit, which are
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subsequently invalidated, declared to be frandulent or preferential, set aside or required to be
repaid to a trostee, debtor in possession, receiver, custodian or any other party under any
bankruptey law, common law or equitable cause, then, to such extent, the Obligations or part
thﬂmfmtendedeesahsﬁedshaﬂbewwvedmdmnﬂ%as:fsmhpaym&ﬂmpmwedshad
Dot been received by the Agent, such Lender or the Isster.

165 Indemmity.

Each Loan Party shall indemnify the Agent, each Lender, the Issuer and each of
' their respective officers, directors, Affiliates, employees and agents from and against any and all

liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses and -

disburseryents of any kind or nature whatsoever (including, without limitation, fees and
disbursements ofcounsel}wbmhmayhclmpamdon,mmmdhy,oramdagamsttthgmr,
any Lender o the Issuer in any litipation, proceeding or investigation instituted or conducied by
any povernmental agency or instrumentality or any other Persan with respect to any aspect of, or

any transaction contemplated by, or referred fo in, or any matter related 1o, this Agreement orthe

Other Loan Documents, whether or not the Agent, any Lender or the Issver is a party thereto,
excent to the extent that any of the foregoing arises out of the gross nepligpence or willfil
misconduct of the party being indemnified. ‘

16.6 Notice.

Any notice or request hereunder may be given o the Borrower or any Loan Party
or to the Agent, any Lender or the Issuer at their respective addresses set forth below or at such

other address as may hereafter be specified in a notice designated as a notice of change of
address under this Section. Any notice, Tequest, demand, direction or other communication (for-

purposes of this Section 16.5 only, a "Notice™) 1o be given to or made upon any patty hereto
uﬂdetanypmmsmnofﬂmAgreemmtshaHbegwcnormadcbytclephoneurmwrmng(whach
includes by means of electronic transmission (Le., "e-mail") or facsimile transmission or by
setting forth snch Notice on a site on the World Wide Web (a "Website Posting”) if Notice of
such Websile Posting (including the information necessary 10 access such site) has previously
been delivered to the applicable parties hereto by another means set forth in this Section 16.6) in
accordance with this Section 16.6. ' Any such Notice must be delivered to the applicable parties
hereto at the addresses and numbers set forth under their respective names on Section 16.6 bereof
or in accordance with amy subseguent uorevoked Notice from any such party that is given in
accordance with this Section 16.6. Any Notice shall be effective:

(@) In the case of hand-delivery, when delivered;

(b) If given by mail, four (4) days after such Notice is deposited with the Umted States Postal
Service, with first-class postage prepaid, retumn receipt requested;

{c) In the case of a telephonic Notice, when a party is contacted by telephone, if delivery of -

such telephonic Notice is confirmed no later than the pext Business Day by hand

delivery, a facsimile or electronic transmission, a Website Posting or an overnight courier -

- delivery of a conﬁrmaiory Notice (recewed at or before noon on such pext Business
Day);
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(d) In the case of a facsimile transmission, when sent fo the applicable party's facsimile
machine's telephone pumber, if the party sending soch Notice receives conﬁnnauon of
the delivery thereof from its gwn facsimile machine;

{2) Inthe case of electronic transmission, when actually received;
() In the case of a Website Posting, upon delivery of a Notice of such posting (fucluding the

and

information necessary 1o access such site) by another means set forth in this Section 16.6;

(2) If given by any other means (incloding by ovemight courier), when achually received.

(b) Any Lender or the Issuer giving a Notice to the Borrower or any Loan Party shall
mnmkrcndysmdampythmfmtheAgeuLandﬂmeAgemﬂmupmmpﬂymhfyﬁm
other Lenders ad the Issuer of its receipt of such Notice.  ~ .

(4} Ifto Agent or NCBC at

{B)‘Ifmﬂlelssuerat:

- Natonal City Business Cmdlt,Inc

1965 Fast Sixth Street

Cleveland, Ohio 44114

Attention: Jason P. Hanes, SmorAsswate
Telepbone: 216-222-9508

Telecopier; 216-222-9508

Emai'L Jawn.hmm@mmnalclty com

National Crﬂr

1965 East 6

4% Floor

Locator 01-3049

Cleveland, Ohic 44114

Attenfion: M. Kate George

Telephone: 216-222-2951

Telecopier: 216-222-9555 ‘
Email: mary george@nationalcity.com

(C) IftoaLcndsrotherthantheAgent,asspaclﬁedonﬂmslgmnnepages

hereof.

(D) Ifto Borrower, at .

(NCB-VES! CREDIT AGR- EXECUTION COPY.ROC1Z)

Vohmteer Epergy Services, Inc.
200 Crosse Point Road

Suite D '

Gahanna, Ohio 43230

Attention: Richard A. Cumnutie, Sr.

" Telephone: 614-856-3128 (ext 224)

Telecopier: 614-856-3301
Email: renmutte@veenergy.com


mailto:jasonJhanes@iiationddty.com
mailto:mary.geOTge@nationddty.com
mailto:rcuniutte@veeajergy.cpm

With a copy to:: James G. Ryan, Esq.
Bailey Cavalieri LLC
10t West Broad Street, Suiie 2100
Telephone:614-229-3247
Telecopier: 614-221-0479

Email: jamie.ryan@haileycavabieri com
167 . Surviyal '

'IheubhgauonsoftheLoanParnwmderSecnons?_z(ﬂ,37 18, 39 4.18M),
14.7 and lﬁﬁﬁaﬂmvemmdmwecmmtmdtheomalnmmmm,

payment in full of the Obligetions.

16.B Severgbility.

If any part of this Agreement is contrary to, prohibited by, or deemed invalid
under applicable laws or regulations, such provision shall be inapplicable and deemed omitted to
theexjcntsocnntrary prohibatedormvahd,buttheremamdarhmfshaﬂnotbemvahdaied
thereby and shall be given cffect so far as possible.

169  Expenses.

All costs and expenses including, without limitation, reasonable atiomeys' fees

| (including the allocated costs of in house counsel) and disbursements incurred by the Agent on

its behalf or on behalf of the Lenders and/or the Issuer (a) in all efforts made to enforce payment

- of any Obligation or effect collection of any Collateral, or (b) in commection with the entering

into, modification, amendment, administration and enforcement of this Agreement or amy
consents or waivers hereunder and all related agreements, documents and instrments, or (c) in
instititing, maintaining, preserving, enfarcing and foreclosing on the Agent's sscurity interest in
or Lien on any of the Collateral, whether throngh judicial proceedings or. otherwise, or (d) in
defending or prosecuting any actions or proceedings arising out of or relating to the Agent's, any
Lender's or the Issuer's transactions with any Loan Party, or (e) in connection with any advice
given 1o the Agent, any Lender or the Issuer with respect to its rights and obligations under this
Agreement and all related agreements, may be c.hargedtotheLoanAcmuntandsha]lbcpmtof
the Obligations.

16.10 Injunctive Relief.

EacthanPartymcogmzesﬂmLmﬂszcntﬁﬂylﬂaHmeaﬂsmm
observe: or discharge any of its obligations or liabilities under this Agreement, any remedy at law
may prove 1o be inadequate relief to the Lenders and/or the Issuer; therefore, the Agent, if the
Agent so requests, shall be entitied to temporary and permanent injunctive relief in any such case
without the necessity of proving that actual damages are not an adequate remedy.

16.11 Consequential Damages.

Neither the Agmt, nor any Lender nor the Issuer, nor any agent or attomey for
any of them, shall be liable to any Loan Party for any special, incidental, consequential -or
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punitive damages arising from any breach of contract, tort or other wrong relating to the
establishment, administration or collection of the Obligations.

.16.11 Cantmns.

The captions at various places in this Agreement are infended for convenience
only and do not constitute and shall not be interpreted as part of this Agreement. :

16.13 . Counterparts; Telecopied Sismatures.

-IhisAgL'eMmaybc:xmumdhanyﬁumb&tofaudhydiﬂ'ﬁ‘qﬁtparﬁcshm. -.
on separate counterparts, ll of which, when so executed, shall be deemed an original, but all
such counterparts shall constitate one and the same agreement. Any signamre delivered by 4
party by facsimile transmission shall be deemed to be an origingl signature hereto.

16.14 Construction.

The parties acknowledge that each party and its counsel have reviewed this
Agreement and that the normal nule of construction to the effect that any ambiguities are to be
resolved against the drafting party shall not be employed in the interpretation of this Agresment
or any amendments, schedoles or exhibits thereto.

1615  Confidentiality; Sharing Information.

(2) The Agent, each Lender, the Issoer, cach Elipible Assignec a parly to an Assigmment and
Assumption and each Participant shall hold all non-public information obtained by the
Agent, such Lender, the Issuer, such Eligible Assignee a party to an Assignment and
Assumption or such Participant pursusnt 1o the requirements of this Agreesment in
accordance with the Agent's, such 1 ender's, the Issuer’s, such Eligible Assignee a party to
an Assipnment and Assumption’s and such Participant’s customary procedurcs for
handling confidential information of this nature; provided, however, the Agent, each
Lender, the Issuer, each Bligible Assignee & party to an Assipnment and Assnmption and
cach Parficipant may disclose such confidential infornmation (a)to its examiners,
affiliates, outside auditors, counsel and other professional advisors, (b) to the Agent, any
Lender, the Issuer or to any prospective each Eligible Assignees a party to an Assigmment
and Assumption and Participants, and (¢) as required or requested by any Governmental
Body or representative thereof or pursuant to legal process; provided, finther that
(D) unless specifically prohibited by applicable law or court order, the Agent, each
Lender, the Issuer and each Eligible Assignee a party to an Assighment and Assumption
and each Participant shall use its best efforts prior io disclosure therenf, to notify the
applicable Loan Party of the applicable request for disclosure of such non~pub1|c
information (A) by a Governmentsal Body ot representative thereof (other than any such |
reguest in connection with an exammation of the financial condition of a Lender, the
Issuer, a each Eligible Assignee a party to an Assipnment and Assumption or a
Participant by such Governmental Body) or (B) pursnant to legal process and (ii) in no
event shall the Agent, any Lender, the Issuer, any Eligible Assignee a party to an .
Assignment and Assumption or any Participant be obligated to retum amy materials
furnished by any Loan Party other than those documents and instruments in possession of
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the Agent, any Lender or the Issner in order to perfect its Lien on the Collateral once the
Obhgahonshaveheenpmdmﬁﬂlandthstgmmnmthashmtenmnﬁﬂd.

(b} EachLoaan'tyackuowladgesﬂlatﬁ'omumtohmeﬁmnmaladwmy mv&slment
‘banking and other services may be offered or provided io soch Loan Parly or one or more
of its Affiliates (in conmection with this Agreement or otherwise) by any Lender, the
Issuer or by one or more Subsidiaries or Affiliates of such Lender or the Issuer and each
Loan Party hereby authorizes each Lender and the Issner to share any infortaation
delivered to such Lender or the Issuer by such Loan Party and its Subsidiaries pursuant o -
this Agreement, or in connection with the decision of such Lender or the Issuer to enter ™
into this Agreement, to any such Subsidiary or Affiliate of such Lender or the Issuer, it
being understood that any such Subsidiary or Affiliate of any Lender or the Issner
receiving such information shall be bound by the provisions of Section 16.15 as if it were
a Lender or the Issuer, as the case may be, hereunder, Such suthorization shall survive
the repayment of the other Obligations and the termination of the Agreement.

16.16 Tax Withholding Clause.

Each Lender, the Issuer or assignee or participant of 2 Lender or the Issuer that is
not incorporated nnder the Laws of the United States of America or a state thereof (and, upon the
written request of the Agent, each other Lender, the Issuer or assignee or participast of a Lender
or the Issuer). agrees that it will deliver to each of the Borrower and the Ageat two (2) duly
completed appropriate valid Withholding Certificates certifying its status (as a U.S. or forcign
person) and, if appropriate, making a claim of reduced, or exemption from, 1U.S. withholding tax
on the basis of an income tax treaty or an exemption provided by the Intermnal Revesne Code.
The term "Withholding Certificate® means a Form W-9; a Forrm W-8BEN; a Form W-8ECT; a
Form W-8IMY and the related staternents and certifications as reguired under Section 1.1441-
1{e}(2) and/or (3) of the Income Tax Regulations (the "Regnlations™); a statement described in
Section 1.871- 14(c)(2)(v) of tbe Regulations; or any other certificates under the Internal Revere
Code or Regulations that certify or establish the status of a payee or beneficial owner as a U.S, or
foreign person. Each Lender or the Issuer, assignee or participant required to deliver to the
Borrower and the Agent a Withholding Certificate pursuant to the preceding senience shall
deliver such valid Withholding Certificate as follows: (A) each Lender or the Issper which is'a-
party hercto on the Closing Date shalf deliver such valid Withholding Certificate at least five (5)
Business Days prior to the first date on which any interest or fees are payable by the Borrower
hereunder for the account of such Lender or the Issuer; (B) each assignee or participant shail

deliver such valid Withholding Certificaie at least five (5) Business Days before the effective

date of such assignment or participation (umless the Agent in its sele discretion shall permit such
assignee ‘or participant to deliver such valid Withholding Certificate less than five (5) Business

" Days before such date in which case it shall be due on the date specified by the Agent). Each

Lender, the Issuer, assignee or participant whick so delivers g velid Withholding Certificate
forther undertakes to deliver to each of the Borrower and the Agent two (2) additional copies of
such Withholding Certificate (or a successor form) on or before the date that such Withholding
Certificate expires or becomes obsolete or afier the occurrence of any event requiring a change in

- the most recent Withholding Certificate so delivered by it, and such amendments thereto or

extensions or renewals thereof as may be reasonably requested by the Borrower or the Agent.
Notwithstanding the submission of a Withholding Certificate claiming a reduced rate of or

IMCRVES) CREDIT AGR- EXECUTION BOMY.DOCT 93



exemption from U.S. withholding tax, the Agent shall be entitled to withbold United States
federal income taxes at the full thirty percent (30%) withbolding rate if in ifs reasomable
Judpment it is required to do so. Furtber, the Agent is indemmified under § 1.1461-1(e) of the
Regulations against any claims and demsands of any Lender or assignee or participant of a Lender
fortheamaumafanytaxﬂdcdudsandmthho]dsmmrd&nmmﬁmgulmonsmder§ 1441
of the Code. :

16.17 USA Patrjot Act.

EachLendsI the Issuer or assignee or participant of 2 Lender or the Issner that is
nntmcorporatedtmdcriheLawsoftheUmtedStatcsanmencanras’lztethereaf(andlsmt
excepted from the certification requirernent contrined in Section 313 of the USA Pairiot Act and
the applicable regulations because it is both (i) an affiliate of a deposiiory institution or foreign .
bank that maintains a physical presence in the United states or foreign country, and (ii) subject 1o
supervision by a banking anthority regulating such affiliated depository institution or foreign
bank) shell deliver io the Agent the certification, o, if applicable, recerification, certifying that
such Lender or the Issuer is not a "shell” and certifying to other matters as required by
Section 313 of the USA Patriot Act and the applicable regnlations: (1) within ten (10) days after
the Closing Date, and (2) as such other times as are required under the USA Patriot Act.

16.18 . Publicity.

Each Loan Party, cach Lender and the Issuer hereby authorizes the Agent to make
appropriate ammouncements of the financial arrangement entered into among the Loan Parties,
the Agent, the Lenders and the Issuer, including, without limitation, ennduncements which are
corumonly known as tombstones, in such publications and 1o such sclected parties as ﬂ:cAgent
shall in its solc and ahsolute discretion deem appmpnaie

[JNTENTIONALLY LEFT BLANK]
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Each of the parties. has signed this Apreement zs of the day and year first above

BORROWER:

VOLUNTEER ENERGY SERVICES,
INC.

v Al bl .
Name: Richafd A, Cormutts, Sr.

Title: President i
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AGENT AND LENDERS:

NATIONAL CTTY BUSINESS CREDIT,
INC,, as Agent and a Lender

o Leald K /oo

Name: Gerald R Kirpes

Titie: Dirsctor

Commitment Percentage: 10024
NATIONAL CITY BANK, as Issuer

By:

Name: David G. Goodall
Title: Executive Vice President
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AGENT AND LENDERS:
NATIONAL CITY BUSINESS CREDIT,

" INC., as Agent and a Lender

. Bw; :

Name: Gerald R. Kirpes
Title: Director

Commitment Percentage: 100%
NATIONAL CITY BANK, as Issuer

by Al

Name; David G, Goodell
Title: Executive Vice Pregident
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REVOLVING CREDIT NOTE
” _ ' Date: Jamuary 31, 2005
) - . Cleveland, Chio

This Ravolmg Credit Mote (this "Note") is executed and delivered under and pursnaat to
the terms of that certain Revolving Credit and Security Agreament, dated the date hereof (as
amended, restated, supplemented or modified ffom time to time, the *Credit Agreement”), by and
among Volunteer Energy Services, Inc., en Olio corporation ("Borrower™) and National City
Business Credit, Inc., an Ohio corparation ("NCBC™), the various other financial institutions -
named therein or which hereafter become a party thereto (NCBC end such other finamcial
instititions are each, a "Lender” and collectively, the "Lenders”), NCBC, as agent for the
Lendess amd the Issucr (as defined in the Credit Agreement) (in such cepacity, the "Agent”) and
National City Bank, a national banking association, as the Issuer. Capitalized terms not
otherwise defined herein shall have the meanings provided in the Credit Agreement.

FOR VALUE RECEIVED, eath Borrower herchy promises o pay to the arder of NCBC
at the office of Agent located at 1965 Enst Sixth Street, 4 Floor, Cleveland, Obio 44114 or &t
such other place as Agent may from time to time desigrate to the Borrowexs in writing:

0 the pripcipal sum of]
or, if different from such amount, the wnpaid principal balance of NCBC's Comrnitmaent
Parcentage of the Revolving Advances as may bs duc and owing under the Credit Apreement,
payable in accordance with the provisions of the Credit Agresment, subject to acceleration upon
the oceurrence of an Event of Defauit under the Credit Agreement or carlier lermination of the
Credit Agraement pursuant fo the terms thereof; and

{(ii)  interest on the principal amount of this Note from time to time outstanding until
such principal amount is paid in fuil at the applicable Contract Rate in accordance with the
provisions of the Credit Agreement. In no event, however, shall interest exceed the maximum
interest rate permitted by law. Upon and after the occurrence of an Event of Defantt, and durmg
the continuation theneof, intersst shall be payable at the Defanlt Rate.

This Note is one of the Rcvolving Credit Notes referred to in the Credit Agrezment and is
secured by the Liens granted pursuant to the Credit Agreement and the Other Documents, is
entitled to the benefits of the Credit Agreement and the Other Docume:nts and is subject to all ef -
the agrecments, terms 2nd conditions therein contained.

This Note is subject to mandstory piepayment and may be voluntarily pmpaid, in whcl-:
ormpa.rt on the terms and conditions set forth in the Credit Agreement. - _

If an Eve.nt of Default under Section 10.7 of the Credit A,greemem shall occur, then this
Note shall become immediziely dus and paysble, without notice, together with reasonable
attorneys' fees if the collection bereof is placed in the bands of au attomey to obtain or enforce

. {HOEATIDESER
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pryment hereof. If eny other Event of Defanlt shall octan vnder the Credit Agreement or any of
the Other Documents, then this Note may, ag provided in the Credit Agreement, be declared to
be immediately due and payable, without notice, together with reasonable attorneys' fees, if the
collection hereof is placed in the hands of an attorney to obtain or enforce payment hereof

This Note shall be constrned and enforced in ancordance with the laws of the State of

. Ohio.

¥
: Each Borrower expressly waives any presmhnt, demand. protest, notice of ‘protest, or -
notice of apy kind except as expressty provided in the Credit Agrecment.

WAIVER OF TRIAL BY JURY., THE UNDERSIGNED HEREBY EXPRESSLY,
KNOWINGLY AND VOLUNTARILY WAIVES ALL BENEFIT AND ADVANTAGE OF
ANY RIGHT TO A TRIAL BY JURY, AND IT WILL NOT AT ANY TIME INSIST
"UPON, OR PLEAD OR IN ANY MANNER WHATSOEVER CLAIM OR TAKE THE
BENEFIT OR ADVANTAGE OF A TRIAL BY JURY IN ANY ACTION ARISING IN
CONNECTION WITH THIS NOTE, THE CREDIT AGREEMENT OR ANY OF THE
OTHER DOCUMENTS. .

»

[INTENTIONALLY LEFT ELANK] .
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IN WITNESS WHERECF, and intending to.be legally bound, the Bomowers have.
executed, issued and delivered this Mote in Cleveland, Ohio on the day and year above first
written. X

VOLUNTEER ENERGY SERVICES, INC.

Name; Richard A. Cumutte, Sr,
Title: President '

[IG4ST 2I0GE]

By: M{"’*’M; '
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STATE OF OHIO ) '
) 55
COUNTY GOF FRANKLIN ]

On this, the 28th day of Janoary, 2005, before me, 2 Notary Public, the undersigned

' officer, personally appeared Richard A. Curnutte, Sr, who cknowledged himself i be fhe
President of Volunteer Energy Services, Inc., an Ohio corporation (the "Company”), and that

he/she as snch officer, being authorized to do so, executed the foregoing instrument for the
purposes therein contained by himselifherself as such officer on behalf'the Company.

IN WITNESS WHEREOF, I hereurtto set my hand and official seal

tary Public /

My Commission Expires:




EXHIBIT C-5

FORECASTED FINANCIAL STATEMENTS

| VESI does not anticipate offering electrical within the State of Ohio and therefore has not
P done any projected forecasts for the provision of electrical services. Notwithstanding the
preceding sentence, VESI wishes to maintain its certification should plans change.




EXHIBIT C-6
CREDIT RATING
(See Attached)




D&B Comprehensive Insight Plus Report: VOLUNTEER ENERGY SERVICES INC.

. Comprehensive Insighl Plus Report for D-U-N-S #: 02-845-5926
Small Business VOLUNTEER ENERGY SERVICES INC.
Solutions Report Printed: October 11, 2007
F Print this report '

P To save this report to your PC: Select File and then Save As from the browser menu bar. Glick on the Save in’ drop-down
menu and saiect a Incation for your file. Enler a fite mama and save the report as a _hitmi or .ixt file.

Copyright 2004 Dun & Brarstreet - Provided under eontract for the exciusive use of subscriber John Einstein, Carfile Patchen Murphy

Company Snapshol  Creditworthiness  Payment History & Trends  Public Filings  History & Operations  Bapking & Finance 7
Company Shapshot

Business Summary

\P.f:)o{mrrEER ENERGY SERVICES INC. ﬁ'ﬂ?ﬂmﬁ?ﬂmm pay on Low b/ . A.

B0O Cross Point Rd, Ste D

Gahanna, OH 43230 ' Credit Score Class: 2
Tel: 614 856-3128
ww VeEnergy, CoIm
- D-U-N-S #: 02-845-5926 Lovw Moderste High
D&B Rating: 3A4
Company Stats Likelihood this company will experience LOW g
Year started 2001 financial distress in the naxt 12 months
Empioyees 15 . . .
Financial candition UNRALANGED Financial Stress Class: 1
Financial statement date Dec 31, 2009
Net worth F $3,113,727
Sales F $72,332,869
Chief Executive Richard Cumnutte Sr, Pres Low Woderate High
3.1C. AB24
Industry .
Natural gas disiributio Timeliness of historical payments for SLOW
ral gas disid n this company™ &
This is a single location. ) DEB PAYDEX®: 68

The Net worth amount in this saction may hava been adjusted by D&B 100
10 reflect typical deductions, such as certain intangible sssets.

Articipales Prompt 20 120

days siom days slow

Industry benchmark: Staw
*Based on 26 frade experiences on file wﬂh Dap

e et 00 ey ugansamns

D&B offers gun:lance on credut limits for this company besed on its profile as wellas pmﬂls of uther

oompames similar in size, mdustry. and credit usage gqamn;
Evidence of bankruptcy, fraud, or crumnal prnceedmgs in ﬂle hlstory ofthis busmess or |ts
management NO.

Notewurthy speclal events in thls cnmpany s ﬁle

Totalnumber of suls, llens and judgments in this company’s file

Vatue of open suits, liens and Jjudgments for this company _ 51 205 A

\falue af open rec.nrds refers anly to 10 mosat recant filings for aach record typre

Company Snapshot  Creditworthingss ~ Payment History & Trends  PublicFilings  History & Operations ~ Banking & Finan

Creditworthiness
Summary

. No.

Page 1 of 7
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D&B Comprehensive Insight Plus Report: VOLUNTEER ENERGY SERVICES INC.

Likelihood this company will
experience financlal distress In
the next 12 months

LOW /]

i, 4

Likelihood this company will not
pay on fime over the next 12
months

Lowld

Default on Payment: Financial Stress Summary
LOW

Likelihood this company will
experience financial distress in

the next 12 months
Financial Stress Class: 1

.
Moderate

4 5

High

During the pricr year, fims in this Financial S:ras Class haxd &
failure rate of 1.2%, which is 0.48 times lower than the nationat
average. ’

Financial streas national percentile: 77 {high risk: 1%; low risk:
100%)

Netional percentile industry norm: 49 (high risk: 1%; low risk:
100%)

Payment within Terms: Credit Score Summary

Likelihood this company will not
pay on time over the next 12
months

Credit Score Class: 2

LOW /]

H]
High

Moder gte

The Credit Score class of 2 for this company shows that 4.6% of
firms with this classification paid one or more bitls sevenely
definguent, which is lower than the average of businesses in
D&B's database.

Credit score percentite: 75 (high risk: 1%; low riskc 100%)
Indusiry norm percentile: 42 (high risk: 1%; low rigk: 100%)

Additional Information

Financial Stress Summary )

- The Financial Stress Class indicatas that this firm shares
some of the same business and financial chamcteristics of
ather companies with this classification. It does not mean the
firm will necessarily experience financial stress.

- The Incidence of Financial Stress shows the percentage of
firms in a given Class that discontinued operations over the
past year with loss {o credilors. The Incidance of Francial
Stress - National Average represents the national failure mte
and is provided for comparalive purposes.

- The Financlal Stress National Percentile reflects the relative -
ranking of a company among all scorable companiss in D&B's
file.

- The Financial Stress Score offers a more precise measure of
the level of risk than the Class and Percentile. It is especially
nelpful to customers using a scorecard spproach to
determining overall business performance.

- All Financial Stress Class, Percentile, Score and Incidence
statistics are based on 2004,

Page 2 of 7

D&B Raling: 3A4

Financial strength; 3A is 81 to 10 malion.

Compnsite cradit appraisal: 4 is imited.

This credlt rating was assigned because of D&E's assessment of the
y's financial ratios and its eash flow. For more information, Bse

the DSE Raling Key, -

Key Factors

- 26 trade experiences exdst for this company.

- Financial Stress Score: 1425 (high risk: 1,001;low riskc 1,875)
- Change in Net Profit after Tax suggests iower risk of financial

shrass.

- 40% of frade dollars indicate slow payment(s) are present.

- Contral age or date entered in D&E files indicates higher risk.

- Current Liabliides to Net Worth Ratio suggests tigher risk of
financial siress. :

- Retumn on Assets Ratio suggests lower risk of financial
sirass, .

- Cument Ratio suppests higher risk of financial stress.

Key Factors
- 26 trade expariences exist for thiz company.
- There are no credit score comments for this case

Credit Score Summary

- The Incidence of Delinquent Payment is the percentage of
companies with this classification that were reported 30
days past due or more by creditors. The calculation of this
value is based on an inquiry weighted sample.

- The Percentile ranks this firm relative to other busineases.
For example, a firn in the 806th percentile has a lower risk of
paying in a severely delinquent manner than 79% of all
scorable companies in D&B's fiies.

Gompany Snapshot  Creditworthiness  Payment History & Trends  Public Filings  History & Operations  Banking & Financs
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Payment History
Summary

Average payment perfarmance trend WORSENING /] | Company's payment performance over the MIXED &
when weightad by dollar amount past 12 months comparad with its peers

i

Payment History Overview

Payment experiences on file with D&B: 26 | Average highest credit $56,550
Payments made within terms: 20 (77%) | Largest high credit: ’ $1,000,000
Amount placed for collections: 0 (0%) : Highest now owing: $35,000

Highest past due: $250

Historical Payment Trends: PAYDEX®
Average payment performance trend when weighted by dollar amount

Last 3 months: Trend is worsening . wﬂgs Eﬂiﬂg

Last 12 months 16 days beyond terms D&B PAYDEXW &9

Industry benchmaric Slow
100 ’ 1)
Antisipates Prompt 30 1z0
days slow days dow

Based on payments collected over tast 12 months,
Indications of slowness can be the result of dispute over merchandise, skipped invoices, eit. Accounts are sometimes placad I'nfcolecﬂon even
though the existence or amount of the dabt is disputad.

Historical Payment Trends: PAYDEX® Comparison to Industry

Company's payment performance over the past . MIXED
12 months compared with its peers R

This company's 12-month high: 30, or equal to generally within terms
This companys 12-month low: 69, or equal to 16 days beyond terrns-
MiB,

PRYDEX

Sssagpagy

1406 12/08 01407 Q2/07 03/07 0407 0R/07 DBIU7 O7/7 DE/OT OHOT 1007
—&— This Company B Industry Benchmark

Shows PAYDEX scores of this Business compared fo the Primary Industry from each of the last four quarters. The Primary Industry is Matural gas
distribution, based on SIC code 4824,

Paymaent History Details

] | Datc Reported | 'Paying Record | High Credit (5) | Now Owes (§) | Past Due (§) | Seliing Terms | Last Sale Within
! {months)

: 09/07 Prompt _ 250 ) 1

: 0907 Prompt 200,000 0 0 Net30 1

£ 09107 Prompt 1,000 1,000 o Net3d 1

; 08107 Prompt 500 50 0 1

* paior Prompt 100 N 0 Net30 1

Do/G7? Prompt-Slow 30 1,000,000 35,000 50 Net3n 1

| 09/07 Prompt-Slow 30 | 55,000 100 100 Net3o 1

http://smallbusiness.dnb.com/credit-reports/comprehensive-insight-plus-report.asp?cmeid...
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 0BfO7 Prompt 40,000 20,000 0 1

- 0BIO7 Prompt 30,000 10,000 o 1

. 0BIOT Prompt 500 0 [} 4-5

_ 0BIOT Prompt 250 250 o 1

. 0807 Prompt 100 100 o L]

. oefo? Prompt 0 o o 6-12
' 0B/O7 Prompt-Slow 30 | 7,500 750 D Net3d . 1

- 08f07 Prompt-Slow 30 | 5,000 0 o 1
08107 Prompt-Slow 30 | 2,500 0 0 23

. 08407 Prompt-Slow 60 | 1,000 750 o 1 ‘
| o7oT Prompt 500 500 D 1
0707 Prampt 250 250 0 1
"o4mT Prompt 250 0 0 612
; 0307 Prompt 10,000 1,000 , iease Agreemnt:

| 03107 Slow 30 4,000 1,000 1

. 0B/08 Frompt 500 500 0 ' 1
07/06 Slow BO-150 500 250 250 Net30 - 812
. 04/06 Prompt-Slow 90 [ 0 1o 0 812
03/06 Slow 30 500 0 0 812

Payment experiences reflect how bills are met i relation 10 ihe 1mMs granied. i 50me instances paymant beyond terms can be e resull of
dispute over merchandize, skipped nvoices, etc.
Each experience shown is from & separate supplier. Updated frade experiences replace those previously repotied,

Payment Analysis By Industry
Company's dollar-weighted payments listed by the primary industries of its suppliers

Total Received Total Dollar Eargest High Within Slow 1-3D0 Slow 31- Slow 61~ Slow
3] Amount ($) Credit ($) Tarms 60 80 91+
(% of dollar amount)

Industry ’

Matural gas distrib 5 1,256,100 1,000,800 53 42 0 1] ]
Short-trm busn credit 4 71,000 40,000 9% 0 1 0 0
Nonciassified 3 3,250 2,500 a6 54 0 ] 0
Telephone communicins 3 350 250 100 0 0 0 0
Whol office supplies 2 1,000 . 50D 50 4] 0 25 25
Misc equipment rental 1 10,000 10,000 100 0 0 "0 0
Retdirect selling 1 7,500 7,500 50 50 a [1] 4]
Misc business service 1 5,000 5,000 50 50 1] 0 4]
Photocopying service 1 1,000 1,000 0 100 a 0 0
Arccounting services 1 500 500 100 o 1 0 4]
Electric services 1 500 500 100 1] o o 0
Radiotelephone commun 1 500 500 100 0 o 0 0
Whol fumiture ] 250 250 100 0 o} 0 0
Misc business credit 1 250 ¢ 100 0 [ 0 0
Other payment categories

Cash experiences g o

Payment racord unknown Q)

Unfavorable comments 0 o
Placed for collection

With D& L] a 3}

Other Q NIA 4]

Total In D&B's file 26 1,357,200 1,000,000

There are 26 payment experiences in D&A's file for the most recent 12 monihs, with 19 expariences reported during the last three
month penod.
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Company Snapshot  Creditworthiness ~ Payment Higjory & Trends  Public Fifings  History & Oparafions  Eanking & Finance
Public Filings

Summary of Court Actions
The foliowing data includes both open and closed filings found in D&B's database on the subject company.

Record Type _ Open Records OpenValue Tofai Records  Most Recent Filing Date
Suits ] /] 0 -

Liens 1 $1.205 1 05/21/2006

Judgments 0 ' ] 0 -

UCC Filings 1 NiA 1 020172005

Bankrupicy Proceedings ) D NIA 1] -

Public filing data is for informational purposes only and is not the official recond, Certified copies can only by obtained from the official source.
Number and value of open records refers only to 10 most recent filings for each record type,

Liens
Status Amount Type FiledBy Against ) Date Filed Additional Details
Open 31,205 State STATE  VOLUNTEER ENERGY 053172006 BookMPape: 20068JG018437
Tax OF SVC INC Date status Attained:; 05/31/2008
OHIO Lafest info Received: 03/08/2007

Where filed: FRANKLIN COUNTY COMMON
PLEAS COURT, CGOLUMBUS, OH

A lienholder can file the same lien  more than ore filing lecation. The appearance of multiple liens filed by the same fienholder against a deblor
may be indicative of such an cccumrence. Any public filings displayed in red are open.

UCC Filings

Collateral Type  Sec. Parly Debior . DataFiled Additional Details

All Assets Original  NATIONAL CITY VOLUNTEER 02/01/2005 Filing number, OHCODO85057950
BUSINESS CREDIT, ENERGY Filed with: SECRETARY OF
INC., AS AGENT,  SERVICES, INC. STATEMCC DIVISION,
CLEVELAND, OH COLUMBUS, OH

Latest info Received: 02/14/2005

The publie record items contalined in this reporl may have been paid, Iemmaed vacaied or releassd prier ta the date this reporl was printed. Any
public filings displayed i red are open.

Government Activity

Activity Summary Passible Candidate for Socio-Economic Program

Bormawer (Dir/Guar) No Consideration

Administrative Debt : No Labor Surplus Area Yes (2007)
f;:,::: " :: Small Business YE? (2007)
Party Excluded from Federal Program(s) No 8(A} Firm N/A

The details pravided in the Governmernt Activity section are as reported to D&B hy the federal government and other sources.

Company Srapshot  Creditworthiness  Payrmend Hislory 8 Trends  Public Filings  Hisltory 8 Operations  Banking & Finance

History & Operations

Topic Description

History Detailed information on the histery of a company, including background imormation on the management team
and key pnnclpa!s, lnd mformatlon on related mmpamaa

Company Dem:led |nfonnauon ona c:ompanyrs operations, inciuding the ;denhty of the parent company, the geographic

Dperatlons scope of the business, and the key holdmgs

Industry Detalls on the speaﬁc |ndustry within which a company is classmed
Classification

Page 5 of 7
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History
Officer{s): Director(s):

RICHARD CURNUTTE SR, THE OFFICER({S)
PRES

RICHARD A CURNUTTE JR,
DIR

CLARK RUNCK, CFO
RICK CURNUTTE SR, V PRES

This is a Corporation formed in OH on 3/2/2001.

Business started 2001. 100% of capital stock is owned by officers.
RICHARD CURNUTTE SR. Wark hisiory unknown.

RICHARD A CURNUTTE JR bom 1876. 2001-present active here.
CLARK RUNCK. 2004-present adlive here.

RICK CURNUTTE SR. Wark history unknown.

Company Operations
Description:  Provides natural gas disiribution {100%),

ADDITIONAL TELEPHONE NUMBER(S): Facsimile (Fax) 614 856-3301. Toll-Free 800 977-8374.
Has 40,000 account(s). Terms are net 20 days. Sells fo manufacturers and retailer. Terrigry @ United States.
Nonseasonal.

Employees: 15 which includes officer(s).

Facilities: Occupies 3 000 sq. . in a one story frame bullding.

Industry Classification

Sic NAICS

492400040 Natural gas distribution 221210 Natural Gas Distribution

Based on information in our file, D&B has assigned this company an extended 5-digit SIC. D&B's use of 8-digit $ICs enables us to be more specific
10 & company’s aperations than if we use the standard 4-digit code.

The 4-digit SIC numbers link to the description on the Occupational Safety & Health Administretion {JSHA) Web site. Links open in & new browser
window. '

Comparny Snapshot  Creditworthiness ~ Payment History & Trends  Pubfic Filings  Hisiory & Operations  Banking & Finance

Banking & Finance

Key Business Ratios
Statement date: Dec 31 2005
Industry Norms based on 12 establishments

This Business industry Median Industry Quartlie

Profitability : :

Ratumn on Sales 1.7 1.2 2

Return on Net Worlh 396 ' 4.0
Short-Term Solvency

Current Ratia 1.1 14

Quick Ratic 0.9 1.0 3
Efficiency

Assels Sales 46.3 85,5

Sales / Net Working Capilal 24.3 18,0

http://smallbusiness.dnb.com/credit-reports/comprehensive-insight-plus-report.asp?emeid...  10/11/2007
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Utilization

Total Liabiklies / Net Worth

Finance
08/08/2007
Two-year statement comparative:

9753 216.0

Fiscal Dec 31 2004

Current Assets 16,592,415
Current Liabs 9,540,569
Curmrent Ratio 1.69
Working Capital 6,758,746
Other Assels €3,137
Net Worth 1,646,111
Sales 41,248,186
Lorg Term Liab 5,178,772
Nat Profit {Loss) 760,597
Fiscal statement dated DEC 31 20@5:

Assets Liabilities

Cash 853542  Accis pay

Accts rec 27480254  Line of eredit

Inventory § 114,819  Accruals

Accounts receiveble-ather 11,500 Taxes

Prepaid 71,180

Current Assets $33,340,285 Current Liabilities

Fixt & equip 33,880  Common stock

Note receivable-officers 72,750  Treasury stock

Deposits 33,584  Retainad eamings

Total Assets $33,480,812 Totai Liabilities

Fisial Dac 31 2005
33,340,295
30,366,882

1.1

- 2,973,403
140,324
3,113,727
72,332,869
0
2,967,616

15,497,997
12,597,132
1,008,527
1,262,236

$30,366,802
500
(80,000)
3,913,227

$33,480,619

From JAN 01 2005 g DEC 31 2005 annual sales $72,332,869; cost of goods sold $65.473,306. Gross profit $6,859,563; operating
expenses $3,947,820. Operating income §2,811,743; oiher income $211,129; other expanses $396,539; net income bafore teows
$2,726,333; Federal income tax $1,494,794. Net income $1,231,539.

Prapared from statement(s) by Accountant: Schneider Downs & Go,, Inc., Columbus, Ohio.

Accountant's Qpinion

A review of the sccountant's opinion indicated that the financial stalement meete generslly accepted accounting principles and the

audit contains no qualifications.

On August 7, 2007, Chris Munn, Mgr, confirmed company name, address, principals, annual sales and oparational information uging
Dun & Bradstreet's Intemet-based updale method (eUpdate) at www.dnb.com.
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Customer Service
F Email us with your questions at sbsSuppori@dnb.com

Banking & Finance

F If you'd like to speak ta one of our member support techinicians directly, call toll-free 1-800-333-0505, Monday through Friday,

7:D0AM to 7:00 PM CST

K Ifthis is & report on your own company use eUpdate, our easy online too!, to inform

information.

0&B of any changes to your businsss

¥ Print this report

¥ To save this report to your PC: Select File and then Save As from the browser menu bar. Click an the Save in: drop-down
manu and select a location for your file. Enter a file name and save the eporl as a .himl or .txt file.

Copyright 2004 Dun & Bradstreet — Provided under contract for the exclusive use of subscriber John Einstein, Carlile Patchen

Murphy
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B et Credit Reporls | Collect Oebt - Find Hew Customers | Manage My Business Credd Euiuw 8y Reportsiderts

Order Confirmation

Thank you for your order. You can access your reporis through the buttons below, or you can view them any ime by clicking on the View My
Reportszlerts tab- All reporls will be stored for six menths. Credit reports with the Auto-Refresh option will be stored for one year.

Cumpany - Report N Price
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SERVICES INC.

Make the most of your D&B experienca. Go to View My
Reports/Alerts to view all of your reports and your own
company's information
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Small Business
Solutions

Comprehensive Insight Plus Reporl for
VOLUNTEER ENERGY SERVICES INC.
Report Printed: Qclober 11, 2007

D-L-N-5 #: 02-845-5926

b

Brint this regort
P To save this report to your PC: Select File and then Save As from the browser menu bar, Click on the Save in: drop-down

menu and select a location for your file. Enter a file name and save the report as a .himl ar b file.

Copyright 2004 Dun & Bradsireet - Provide& under contract for the exclusive use of subscriber John Einstein, Carliie Patchen Murphy

Company Snapshat  Creditworthingss  Payment History & Trends
Company Snapshot

Business Summary

Profile

VOLUNTEER ENERGY SERVICES INC.
BO{O Cross Foint Rd, Ste D

Gahanna, OH 43230

Tel: 614 856-3128
WWW. VEENETIY. COM
D-U-N-S#: 02-845-5926
D&B Rating: 3A4

Company Stats

Year started 2001

Employees 15

Financial condition UNBALANCED

Financial statement date Dec 31, 2005

Net worth F $3,113.727

Sales F $72,232,869

Chief Executive Richard Curnutte Sr, Pres
S.L.C. 4924

Industry

Natural gas distribution

This is a single location.

The Net worth amount in this section may have been adjusled by DER
to reflect typical deductions, such as certain intangible assets.

- Likelihood this company will not pay on

Puthic Fikngs  Higtory & Operations  Banking & Finance

time over the next 12 months
Credit Score Class: 2

1 o 5
Low Mocler abe: ’ High

Likelthood this company will experience
financlal distress in the next 12 months

Financial Stress Class: 1

Lover Moderaie High

Timeliness of historical payments for

this company**
DLE PAYDEXE: 69
100 0
Anticipates Prompt 3o 120 -
days slow days slom

Indusiry benchmark: Slow
*Based on 26 trade axpériences on file with DB

D&B offers gmdance on credrt Im-uts for l:his company based on its profile as well as pruiies of other

compamas similar in size, mdlmtry, and cradlt usage

Evidence of hankruptr_y, fraud, or cnmmal proceed’ngs in the hlstnry uf this husmas or s

managament

Notewurthy Spel':lal events in thE company 's ﬁle

Total' number of suits, liens and judgmenh in this companys file

Vatue of npen suits, liens andjudgments for this company

Va!ue 01 apen rewrds re'lers on'uy ‘ko W musi recent ﬁlmgs hf each reto'rd type

Company Snapshot  Creditworthiness  Payment History & Trends
Creditworthiness

Summary

iv"ir"ii':p‘;‘;f"aﬁ'“ﬁ}? " W worsEniNG
Gat details
NO /]
- ) NO j

1A
51208

Public Filings  History & Operations
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Likelihood this company will
experience financial distress in
the next 12 months

Likelihood this company will not
pay on time over the next 12
months

D&B Rating: 3A4

Financial strength: 3A & $1 1o 10 mllion.

Composita credit appraisal: 4 is limited.

This credit rating was assigned because of DRE's assessmeni of the
2 company's financial ratios and ils cash flow. For mora information,

Low the D&B Rating Key. -

LOW

Default on Payment: Financial Stress Summary

Likelihaod this company will LOW
experience financial distress In =

the next 12 months
Financial Stress Class: 1

Key Factors

- 28 frade experniences exist for this company.

- Financial Stress Score: 1425 (high riak: 1,001 low rislc 1,875)

= Change in Net Profit efter Tax suggests lower risk of financial
siress,

- 40% of trade dollars indicate slow paymeni(s) are present.

- Contrel age or date entered in D&B Hles indicates higher risk.

- Currend Liabilities fo Net Worth Ratio suggests higher risk of
financial stresas. ’ '

- Retumn on Assets Ralio suggests lower risk of financial
stress.

- Currend Ratio suggests higher risk of finandial shress.

1 2 s 4 5
Low Moderate High

During the prior year, firms in this Financial Stress Class had a
failure raie of 1.2%, which is 0.46 times lower than the national
average.

Financial stress national percentile: 77 (high risk: 1%; low risk:
100%)

National percentiie industry norm: 49 (high risk: 1%; low risk:.
100%}

Payment within Terms: Credit Score Summary

LoW /]

Likelihood this company will not
pay on time over the next 12
months

Cradit Senre Class: 2

Key Factors
- 26 trade expetiences exist for this eompany.
- There ane no credit score comrmants for this

1 4 5
Low Moderate High

The Cradit Score class of 2 for this company shows that 4.6% of
firns with this classification paid one or more bifls seversly
delinquent, which is lower than the average of businesses in
D&B's database.

Credit seore percentile: 75 (high risk: 1%; low rigk: 100%)
Industry norm percentile: 42 (high risk: 1%; low nsk: 100%})

Additional Informatian

Financial Stress Summary
- The Financial Siress Class indicates that this fum shares
same of the same business and financial characteristics of

Credit Score Summary
- The Incidance of Delinquent Payment is the percentage of
campanies with this classification that were reported 90

other companies with this classification. It does not mean the
firm will necessarily experience financial stress.

- The Incidence of Financial Stress shows the percentage of
firms in a given Class that discontinued operations over the
past year with loss fo creditors. The Incidence of Financial
Stress - National Average represents the national faiture rale
and is provided for cocmparative purposes.

= The Financial Stress National Percantile reflects tha relative
ranking of a company among atl scorable companias in D&B's
file,

- The Financial Stress Score offers a mare precise measure of
tha level of risk than the Class and Percentile. H is sspecially
helpful to customers using a scorecard approach to
determining overall business performance.

- All Financial Stress Class, Percentile, Score and Incidence
statistics are based an 2004,

days past die or more by crediiors. Tha calculafion of this
value is basad on an inquiry weighted sample.

- ‘The Percantile ranks this firm relative to other businesses.

For example, a firm in the 80th percentile has a fower risk of
paying in a severely delinquent manner than 78% of all
scorable companies in DEB's files.

Company Snapshot  Creditworthiness ~ Payment Higtory & Trends  Public Flings  History & Operalions  Banking § Finance
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D&B Comprehensive Insight Plus Report: VOLUNTEER ENERGY SERVICES INC.

Payment History

Summary

' Average payment performance trend WORSENING ¥  Company's payment performance over the MIXED
when weighted by dollar amount ~ past 12 manths compared with its peers -
Payment History Overview
Payment experiences on file with D&B: 26 . Average highest credit $56,550
Paymants made within terms: 20 (T7%) Largest high credit: $1,000,000
Amount placed for coliections: 0{0%] ' Highest now owing: §35,000

Highest past due: $250

Historical Payment Trends: PAYDEX®
Average payment performance trend when weighted by dollar amount

Last 3 months: Trend is worsening

wmssmms

Last 12 months: 16 days beyond terms  paB pAYDEXE - 89
Industry benchmark: Slow

00 ‘ 0
Anticipates Prompt 30 120
days slow days slow

Based on payments collecied over fas! 12 months.
Indications of slowness can be the result of dispute over merchandise, skhpai Invoices, etc. Accounts are sometimes placed for collection even
though the existence or amount of the debt is disputed.

Historical Payment Trends: PAYDEX® Comparison 1o Industry

MIXED /fy

Company's payment performance over the past
12 months compared with its pears

This company's 12-month high: 80, orequal to generally within terms
This company's 12-month low. 69, or equal to 15 days beyond terms

asguk

PAYDER

l.___,,..-l_-L_:——’"’:_.;

BEESE

h

Y e P i
mus 12:05 mm? (207 D307 D407 Q507 G607 OZ/E7 OBILT 0S/07 10/07
~#-Thiz Company B industry Benchmark

Shows PAYDEX scores of this Business compared io the Primary Indusiry from sach of the last four quarters, The Primary Indusiry is Naturaf gas
distribution, based on SIC code 4924,

Payment History Details

Daté eported Paying Record | High Credit ($} | Now Owes ($} |PastDue ($} | Selling Term:ww- Last Sale Within

{ {months)

. 09!07 Prompl 250 i} 1

| paro7 Prompl 200,000 0 0 Met3p 1

. 09/07 Prompt 1,000 1,000 0 Net3D 1.

{ oaio7 Promgt 500 50 0 1

{poro7 Prompt 100 50 D Net20 1

- 09M07 Prompt-Siow 30 | 1,000,000 35,000 50 | Metzo 1

‘o7 Promgt-Slow 30 | 55,000 100 100 Net30 1

Page 3 of 7
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- 08I07 Prompt 40,000 20,000 0 1

| 0Bi07 Prompt 30,000 10,000 0 1
0807 Prompt 500 o 0 4-5

; 08/07 Prompt 250 250 0 1 i

“nera7 Prompt . 100 100 B 1

“ 0807 Prompt 0 c D 6-12

- 0807 Prompt-Slow 30 | 7,500 750 0 Net30 1

0807 Prompt-Siaw 30 | 5,000 0 ) 1

. 0BIOT Prompt-Slow 30 | 2,500 0 D 23
08107 Prompt-Slow 60 | 1,000 750 o 1

07K07 Prompt 500 500 0 1

{0707 Prompt 250 250 o 1

. 04107 Prampt 250 a 0 B-12

: 0307 Prompt 10,000 1,000 Lease Agreemnt

- 0307 Slow 36 1,000 1,000 ‘ 1

 bas Brompt 500 {500 0 |1

om0 Slow 90-150 600 250 . ~ la2s0 Net30 512

. D408 Prompt-Siow 50 |0 ¢ 0 B-12

" 03108 Slow 30 500 0 0 ‘ 6-12

Payment experiences reflect how bills are mst in relatior {0 the terms granied, in some insiances payment beyond terms can be the resukof
dispute aver merchandise, skippad invoicss, atc. .
Each experience shown is from a separate suppler. Updated trade experiences replace those prewvicusly reported.

Payment Analysis By Industry
Company's doilar-weighted payments |isted by the primary industries of its suppliers

Total Received Total Doliar Largest High Within Slow 1-3¢ Slow 31- Slow61- Slow
(#) Amount (§) Credit {$) Terms 60 a0 91+
(% of doflar amaount)

Industry

Natural gas distrib 5 1,256,100 1,000,000 58 42 0 0 o
Shert-trm busn credit 4 71,000 40,000 99 0 1 a o
Nenclassified 3 3,250 2,500 45 54 o a 0
Telephone communictns 3 350 250 100 o 0 a 4]
Whol office supplies 2 1,000 500 50 1] a 35 25
Misc equipment rental 1 10,000 10,000 100 v [} a 0
Ret-direct salling 1 7.500 7,500 50 50 0 a 0
Misc business service 1 5,000 5,000 50 50 a [+ 0
Photocopying service 1 1,000 1,000 0 100 a ] 0
Accounting services 1 560 500 100 o] 4] [ 0
Electric serices 1 50¢ 500 100 0 ¢ a 0
Radiotelephone commun 1 500 500 10D 0 0 1] 0
Whol furniture 1, 250 250 100 0 a a 0
Misc business credit 1 250 0 100 0 i} 0 0
Other payment categories

Cash experiences 0 0

Payment record unknown 0

Unfavorable comments 0 0

Placed for collection

Wiith D&B 0 0 o

Other 1} NiA 0 .

Tatal in DEB's file 26 1,357,200 1,000,000

There are 26 payment experiences in D&B's file for the most recent 12 manths, with 19 experiences reported during the last three
month perfiod.
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Compeny Snapshgt  Creditworthiness  Payment History & Trends ~ Public Filings  Hisjory & Operations  Bapking & Finance
Public Filings

Summary of Court Actions

The following data includes both open and closed filings found in D&B's database on the subject eoﬁnpany.

Record Type Open Recards Opon Value  Total Records  Most Recent Filing Date

Suits [¥] i} [}] -

Liens 1 $1,205 1 05/31/2006

Judgments 0 [+] Q -

UCC Filings 1 N/A 1 0201/2005

Bankruplcy Proceedings o NIA a -

Pubiic filing data is kor informalional purposes only and is not the offickad record, Cerlified copies can oniy by abtained from tha official source.
Number and value of opan reconds refers ondy fo 10 most recent fiings for each record type.

Liens
Status Amount Type Filed By Against Date Filed Additional Details
Open  §1.205 State STATE  VOLUNTEER ENERGY 05/31/2006 BookfPage: 2006JG018437
Tax OF SV INC Date status Attained: 0531/2006
OHIC Latest info Received: 03/08/2007

Vihere filed. FRANKLIN GOUNTY COMMON
PLEAS COURT, COLUMBUS, OH

A lienholder can fie the same lien in more than one fifing location, The appsaranca of multiple Bens filad by tha same lenholder against a debior
may be indicative of such an occurrance. Any public fifregs displayed in red ars opsn.

UCC Filings

Collateral Type  Sec. Parly Debior Date Filed Additional Details

All Assels Original NATIONAL CITY VOLUNTEER 020142005 Filing number: OHO00BEC57850
BUSINESS CREDIT, ENERGY Filed with: SECRETARY OF
INC., AS AGENT, SERVIGES, INC. STATERICC DIVISION,
CLEVELAND, OH COLUNMBUS, OH

Latest info Received: 021142005

The public record items contained in this reporl may have been paid, lenminaled, vacated or nedeased prior to the date this report was printed. Any
public filirgs displayed in red are open.

Government Activity
Activity Summary ' Passible Candidate for Socio-Economic Program
Borrower (Dir/Guar) Mo Cansideration
Admiristrative Debt No Labor Surplus Area 7 Yes (2007)
Contractor No
. Yes (2007)
Grantee No Small Business
Party Excluded from Federal Programi{s) No 8(A) Firm : N/A

The details provided in the Governmenl Activity saction are as reporied fo D&B by the federal gevernment and other SOUICESs,

Company Snapshot  Creditworthiness  Payment History & Trends ~ Public Filings  History & Operations  Banking & Finance

Hisfory & Operations

Topic Descripfion

History Detailed information on the history of a company, including background infermation on the rnanagement team
and key pm'lclpals and information on felaled companies.

Campany Detalled information on a mmpany‘s operatnns including the ndenhty of the parent company, the geogmphnc

Operations sc.ope of the business, and the key hnldlngs

Industry Detalls an ﬂ'ua spemﬁc mduslry within which a company is classmed

Classificafion

http://smallbusiness.dnb.com/ credit—reports/comprehensive—insight-plus-report.ésp?cmeid... 10/11/2007
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History

Officer(s): Director(s):

RICHARD CURNUTTE 5R, THE OFFICER(S)

PRES N

RICHARD A CURNUTTE JR,
DIR

CLARK RUNCK, CFO
RICK CURNUTTE SR, V PRES

This is a Corporation formed in OH on 3/2/2001.

Business starled 2001. 100% of capital stock is owned by officers.
RICHARD CURNUTTE SR. Work history unknown.

RICHARD A CURNUTTE JR bom 1976. 2001-present active here.
CLARK RUNCK. 2004-present active here.

RICK CURNUTTE SR. Work history unknawn.

Company Operations .

Description:  Provides natural gas distribution (100%).
ADDITIONAL TELEPHONE NUMBER(S): Facsimile (Fax) 614 856-3301. Toll-Free 800 977-8374.
Has 40,000 account{s). Terms are net 20 days. Sells fo manufachurers and retailer. Tenitory ; United Slates.
Nonseasonal,

Employees: 15 which includes officer(s).

Facilities: Occuples 3,000 sq. ft. in 2 one story frame bullding,

Industry Classification

SIC NAICS

49240000 Natural gas distribwtion 2M1210 Natural Gas Distribution

Based on infoymation in our file, D&B has assigned this company an extended B-digh SIC. D&B's use of 8-digit SICs enables us 10 be more epsecific
1o a company's operations than i we use the stendard 4-digit code.

The 4-digit SIC numbers jink Lo the descrintion on the Occupatisnal Safety & Health Administration (OSHA) Web site. Links open in & new browser
window.

Company Snapshot  Credilwordhiness  Paymenl History & Trends  Public Filings  Hislory & Operations  Banking & Finance

Banking & Finance

Key Business Ratios
Statement date: Dec 312005
Indusiry Norms based on 12 establishments

This Business Indusiry Median Industry Quartile

Frofitability

Retum on Sales 1.7 12 2

Return on Net Worth 386 440
Short-Term Solvency

Cument Ratio 1.1 11 2

Quick Ratio 09 1.0 3
Efficiency

Assets Sales 463 955 2

Sales ! Net Working Capital 24.3 180 . 2
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Utilization
Tolal Liabilities / Net Worth ‘ 975.3 216.0 .3

Finance

08/08/2007

Two-year statement comparative:

Fiacal Dec 31 2004 Fiscal Dec 31 2005

Current Assats 16,599,415 83,340,285
Current Liabs . 9,840 669 : 30,366,582
Current Ratio 1.69 11
Working Capital 6,758,746 2,973,403
Other Assets 63,137 140,324
Net Worth 1,648,111 : 3,113,727
Sales 41,248 166 72,332,069
Long Term Liab 5175772 0
Net Profit (Loss) 760,807 2,267,616

Fiscal statement dated DEC 31 2005:
Assets Liabilities
Cash - 653,542  Accts pay - 15,497,997
Accls rec 27,489,254  Line of credit 12,597,132
Inventory 5,114,819 Accnuals 1,000,527
Accounts receivable-other 11,500 Taxes 1,262,236
Prepaid 71,180

Current Assets $33,340,295 Current Liabilitles 530,386,802
Fixt & equip 33,990  Coommnoh stock 500
Note receivable-officers 72750 Treasury stock (800,000)
Deposits 33,58  Retained eamings : 3,913,227
Total Assets $33.48D,618 Tutal Liabilities $33,480,619

From JAN 01 2005 to DEC 31 2005 annual sales $72,332,B5%; cost of gc;ods sold $65,473,306. Gross profil $8,850,563; operafing
expenses $3,947,820. Operating income $2,811,743; other income $211,128; other expenses $3896,539; net income before faxes
$2,726,333; Federal income tax $1,494,794. Net incoma 51,231,539.

Prepared from statement(s) by Accountant: Schneider Downs & Co., ‘Im:.. Columbus, Ohio.

Accountant’s Opinion
Acreview of the accountant's opinion indicated that the financial statement mests generally accepted accounting principles and the
audit contains no qualifications.

On August 7, 2007, Chris Munn, Mgr, confirmed company name, address, principals, annual sales and operaticnal information using
Dun & Bradstreet's [nternet-based update method {(elipdate) at www.dnb.com.

Company Snapshgt  Creditworthiness  Payment History & Trends  Public Filings  History & Opgrsiions  Banking & Finance

Customer Service
P Email us with your questions at shsSupport@dnb.com

P If you'd like fo speak to one of our member support technicians directly, call tcll-ree 1-800-333-0505, Monday through Frictay,
7:00AM to 7:00 PM CST

P Ifthis is & report on your own company use elipdate, our easy online tool, 1o inform D&B of any changes io your business
information,

F Print this report
F To save this report to your PC: Select Flle and then Save As from the browser menu bar. Click on the Save in: drop-down
menu and select a location for your file. Enter a file name and save the report as a .himl or ot file.

Copyright 2004 Dun & Bradstreat — Provided under contract for the exclusive usa of subscriber John Einstein, Cariile Patchen
Murphy .
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EXHIBIT C-7

CREDIT REPORT
(See Exhibit C-6 Previously Attached)



EXHIBIT C-8
BANKRUPTCY INFO TION

NOT APPLICABLE



XHIBIT C-9
MERGER INFORMATION

None



