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In the Matter of the Application of Ohio Edison } O
Company, The Cleveland Electric Iluminating )
Company and The Toledo Edison Company for } Case No. 07-796-EL-ATA
Application of a Competitive Bidding Process for }
Standard Service Offer Electric Generation Supply, ) Case No. 07-797-EL-AAM
Accounting Modifications Associated With )
Reconciliation Mechanism and Phase In, and Tariffs )
for Generation Service )
INITIAL COMMENTS

THE NORTHEAST OHIO l?gBLIC ENERGY COUNCIL

Pursuant to the Attorney Examiner’s Entry issued August 16, 2007 in this proceeding
{“Entry”), the Northeast Ohio Public Energy Council (“NOPEC”) hereby provides its Initial
Comments on Ohio Edison Company’s (“OE”), The Cleveland Electric Illuminating Company’s
(“CEI") and The Toledo Edison Company’s (“TE”) (collectively the “Companies™) proposal to
establish a competitive bidding process for a standard of service offer after January 1, 2007.

L INTRODUCTION/BACKGROUND

NOPEC is the largest govemmental aggregator in the State, with service to
approximately 450,000 electric customers and 250,000 gas customers in 126 communities
spanning 9 counties in northeastern Ohio. Municipal opt-out aggregation has been the one
“jewel” of electricity deregulation in Ohio. NOPEC’s efforts have been recognized statewide,
nationally and internationally as municipal opt-out aggregation has been identified as a
cost-effective method for providing choice to captive utility customers that otherwise \lvou]d not

have any option.

This ia to certify that the imayes aPpvasilg afw ah
accurate and complets reproduction of a case file
doounent delivered in the regular course of businses.
Technicien _ | e —e Date Frocesased Dot




2167974v2

Since the start of the Companies’ rate stabilization plan in January 2006, there has been a
virtual elimination of competition in the Companies’ service territories. The artificially low
generation component (“g” plus “RSC™) of the overall rate stabilization price has prevented
competitive generation providers {rom serving retail customers in the FirstEnergy Ohio territory.
As a result, retail generation service in the Companies® service territory is no longer subject to
effective competition.

On August 29, 2007, Governor Ted Strickland announced his proposals for a hybrid
electricity regulatory structure in Ohio. The Governor’s plan will be reflected in legislation to be
introduced shortly that will propose that electric distribution utilitics may opt for a “market rate
plan” or an “electricity security plan™ when filing standard service offers with the Commission.
The Governor proposes that an EDU (like FirstEnergy) that seeks to offer a “market rate plan”
must meet a number of conditions to demonstrate, among other things, that its markets are
efficient and competitive; its service tern'torie's are open to competitive service providers; the
PUCO has oversight to ensure that the plan does not impose undue rate increases on customers;
the plan must be just and reasonable; and other factors. Further, the Governor’s plan proposes
that an EDU that has transferred its generation assets to an affiliate is subject generally to PUCO
regulation to ensure it continues to serve its Ohio utilities retail customers from those generation
assets at just and reasonable rates.

There are many other provisions in the Governor’s proposal. They include an advanced
energy portfolio standard; improvements to standby charge methodology, more liberal
interconnection standards and net metering in Ohio; public transparency and accountability in the

regulatory structure; an enhanced role of customers at the PUCO; including municipal opt-out
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aggregators; modemization of electric industry infrastructure; energy efficiency and power plant
environmental planning.
I. STATEMENT OF NOPEC’s POSITION

NOPEC’s review of the Companies’ proposals in this case focuses primarily on three
criteria. First, will the Companies’ proposals allow for effective customer choice for residential
and small commercial customers? Second, are the proposals in this case consistent with the
Governor’s proposed hybrid electricity plan that is likely to be enacted in large part by the
Legislature? Third, are the Companies’ proposals consistent with Ohio law?

Based upon NOPEC'’s review, the Companies’ proposals in this case will not provide for
customer choice for NOPEC’s customers or provide for effective competition in retail generation
service in the Companies’ service territories. The proposals are not consistent with the
Governor’s hybrid electricity plan because, among other reasons, the Companies’ service
territories are not competitive or open to competitive service providers. The proposals are not
just and reasonable under Ohio law because of the likely magnitude of the rate increases from
such proposals, the lack of effective retail generation in the Companies’ service territories and
the ability of the Companies® affiliate(s) to garner 75% of the SSO electric generation market in
those service territories.

Accordingly, NOPEC submits that the Application as currently filed should be denied.
NOPEC emphasizes that it welcomes the opportunity to work cooperatively with the Companies,
the Commission Staff and the other stakeholders in developing a plan for the post-2009 Ohio

electric marketplace that will meet these criteria.
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III. COMI\!IEI‘&TS.

Consistent with the Entry, the following are NOPEC’s comments on the Companies’
proposals in this case, as well as alternative methodologies.'

1. FirstEnergy’s Affiliate and Generation Market Design

The Companies have transferred ownership Off their generating asscts to their affiliate,
First Energy Solutions (“FES”). The Application proposes that the Companies’ affiliates may
participate as bidders in the auction and win the rigl:lt to provide SSO supply service in the
Companies’ service territories. The Application further proposes that a single supplier may
provide as much as 75% of the SSO supply in those tenfitories.

NOPEC is concerned about the concentrated post-2009 market structure proposed by OE,
CEl and TE. Currently there are relatively few owners of generation serving the Ohio wholesale
electricity market.  There also is currenily a lack of effective competition in the retail market
service in the Companies’ service territoties. A market; design allowing FES to have 75% of the
wholesale, and, in tum, retail generation market of iits affiliate utilities’ service territories as
proposed in the Application would perpetuate the c@ent lack of effective competition. It is
inconsistent with both SB3 as it now exists and the Governor’s proposed hybrid electricity plan.

2. Load Class or Slice of System Models

NOPEC submits that the load class model better reflects the actual market for each of the
residential, small commercial and large commercial loads of the Companies. NOPEC believes
that the residential and small comruercial customers it serves in its opt-out municipal aggregation
program would have a higher likelihood of success in negotiating a competitive offer from a
competitive provider under a load class model than under a slice of system model. Price signals

more closely reflect cost of service with a load class method.

! NOPEC reserves its rights to provide additional, rebuttal and other comments in this proceeding.

-4-
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3. Bypassable Charges

NOPEC believes that all charges contained in any revenue variance tider associated with

an SSO should be bypassable by a shopping customer served by a governmental aggregator. In

essence, the governmental aggregator can relieve the SSO suppliers, and utilities, of the need to

procure retail generation service for the municipally aggregated load. Those aggregation

shopping customers should not pay for generation-related costs that are incurred on behalf of,

and appropriately assigned to, the SSO customers served by the SSO suppliers.

Accordingly, NOPEC would propose that the avoidable charges (for customers of an opt-

out governmental aggregator) should be the following:

(0
)

()

)

()

Full SSO generation price for the applicable customer; plus

All items described in paragraph 40 of the Application proposed by the
Companies to be recovered through the Reconciliation Mechanism, which
relate to the procurement, provision, and collection of amounts relating to
SSO service; plus :

Any other special riders or charges (if approved by the Commission) such
as those proposed by the Companies in the Application, which include a
CEI customer special contract rider, a revenue variance rider proposed for
traffic and street lighting, and deferrals or charges relating to generation
prices above any capped amount after January 1, 2009; plus

Any net credits to SSO customers resulting from the Load Response
Program, including differences between the clearing price(s) and higher
locational marginal prices; plus

Any other generation-related charge cost, or expense that is related to the
FE Utilities’ SSO customers’ generation supply.

4. The Proposed 15% Residential Customer Rate Increase Cap in 2009

A 15% cap on overall electric bill increases resulting from going to market for generation

supply is proposed for one year, 2009, and for one class of customers, residential. The 15% cap

is measured against the residential SSO customer’s average 2008 rate. If the auction yields
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generation prices that result in overall rates in excess of the 15% cap, up to $150 miltion of the
excess amount (plus carrying costs) is proposed to be deferred by the Companies and recovered
starting in 2010 for OE and TE and 2011 for CEL

This proposal will further distort the market for those residential customers wishing to
pursue the choice of municipal opt-out aggregation. The deferral of fuel costs in the rate
certainty plan case already distorts the generation price for 2008. If the generation market price
is above the generation component included in the cap, that means a shopping customer would
pay the market generation price, not a capped price. Because the current generation cost in 2009
to the capped customers is being deferred to 2010 or 2011, the true generation price is not being
reflected for effective competition to occur. This market distortion is particularly acute in CEI’s
territory. CEI will continue to collect Regulatory - Transition Charges (“RTC”) through
December 2010 and the RTC is cumrently non-bypassable. Thus, the generation component of
the bill would be understated for a CEI shopping customer at least for 2009 and 2010 because the
cap is based on the entire amount of the bill with the Jﬁaverage 2008 CEI residential rate as the
base, and the deferral is not collected for CEl customersi until 2011,

5. Shift of MISO Charges Risk

The Application proposes to freeze the MISO charges for SSO suppliers and recover any
increases imposed by MISO thereafter in the Reveﬁue Variance Rider. However, CRES
suppliers are subject to the risk of MISO changes of rates without an analogous recovery
mechanism in the Companies” proposals. |

6. Barriers to Market Entry in the Companies’ Current Tariffs

The Application does not discuss various provisions in the current tariffs of OE, CEI and

TE approved in the Companies’ 2000 ETF case that are significant barriers to market entry by
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competitive providers serving an opt-out governmental aggregation program such as NOPEC’s.
These tariffs have not been reviewed by the Commission since 2000, and need to be carefully
revisited to reflect what is needed to make the Companies’ service territorics open to effective
competition in the post-2009 world. Without revisions to these tariffs, NOPEC’s governmental
aggregation customers will not have a choice.

A few of the more objectionable market entry limitations in the tariffs include:

¢ Switching fees for governmental aggregation customers are $5 per customer.
For NOPEC, this is a $2.5 million initial barrier to market entry.

e Currently, residential and small commercial customers cannot switch to
another supplier until April of the following year if they take SSO service
between May 15 and September 15 of a year. This creates enrollment problems
for large governmental aggregation programs such as NOPEC.

¢ As to payment and bad debt, the Application proposes that SSO suppliers
receive 100% payment of the customer receivables for SSO service. Bad debt
expense will be collected in the Revenue Vaniance Rider. Currently, however,
CRES suppliers in the Companies’ service territories are subject to a payment
priority rule, do not have their receivables purchased by the Companies as
proposed in the Application and are subject to bad debt expense. There needs to
be consistent treatment.

+ There are other tariff provisions that need to be reviewed carefully to

eliminate barriers to market entry, including those dealing with when a customer
can switch back to the SSO supphier.

7. Miscellaneons Other Provisions

o CEI Special Contracts-Delta Revenue
In this case, the Companies propose, in a new rider, to recover 50% of the delta
generation revenue subsidy for CEI special contract customers whose contracts extend
beyond January 1, 2009. NOPEC believes that CEI made business decisions initially in
entering into the special contracts, and then in agreeing to extend them in the ETF, RSP

and RCP cases. FirstEnergy’s shareholders must bear any risk from under-recovery in

-7-
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these special contracts. The amounts of potential under-recovery are relatively miniscule
in comparison to the profits obtained by FirstEnergy as a result of its seitlements in each
of those three regulatory proceedings.
s Street Lighting/Traffic Lighting

NOPEC believes that its member communities would favor continuation of lower
cost street and traffic lighting to promote public safety and welfare. NOPEC suggests
that because the generation for these two rate schedules is largely off-peak, SL/TL
supply could be separately bid as one or more separate tranche(s).

NOPEC also objects to the Companies’ proposal that “Governmental entities who
participate in or take generation through opt-out governmental aggregation for their
governmental electric accounts are not eligible for this special pricing provision for Rate

STL and Rate TRF.” (App. at 19). This limitation is unreasonable.

IV. CONCLUSION.

The Governor, Legislature, Commission, electric utilities and stakeholders will develop a
plan for the structure of Ohio’s electric market after January 1, 2009. Opt-out municipal
aggregation must be one component of that plan. The Companies’ proposals in this case clearly
are not acceptable, from a legal, political or economic standpoint, and should be rejected.
NOPEC looks forward to working \collaboratively with Ohio’s governmental leaders,

FirstEnergy, and all affected stakeholders in developing an acceptable plan.
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Respectfully submitted,

o f

‘Glemn S. Krassen (007610) -
BRICKER & ECKLER LLP

1375 East Ninth Street, Suite 1500

Cleveland, Ohio 44114

Telephone:  (216) 523-5469

Fax: (216 523-7071

E-Mail: gkrassen{@bricker.com

Attorney for The Northeast Ohio Public Energy Council
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Comments was served upon

the parties of record indicated on the attached service list this (ﬁlay of September 2007, via

o §

Glenn S. Krassen

U.S. mail, postage prepaid.

James W. Burk

Senior Attorney

FirstEnergy Service Company
76 South Main Street

Akron, Ohio 44308

M. Howard Petricoff, Esq.

Vorys, Sater, Seymour & Pease LLP
52 East Gay Street

Columbus, Ohio 43215

David F. Boelun, Esg.

Michael L. Kurtz, Esq.

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnatt, OH 45202

Rick €. Giannantonio

Senior Attorney

FirstEnergy Service Company
76 South Main Street

Akron, OH 44308

Jeffrey L. Small

Ann Hotz

Assistant Consumers’” Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485
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David C. Rinebolt

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

P.O. Box 1793

Findlay, OH 45839-1793

Joseph M. Clark

Samuel C. Randazzo

McNees Wallace & Nurick LLC
Fifth Third Center

21 East State Street, 17" Floor
Columbus, OH 43215-4228

Thomas J. O'Brien

Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215

William M. Ondrey Gruber
Attorney-at-Law

2714 Leighton Road
Shaker Heights, OH 44120

Lance M. Keiffer

Counsel for Lucas County Commissioners
711 Adams Street, 2* Floor

Toledo, OH 43624-1630
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Sheilah H. McAdams

Counsel for the City of Maumee
Marsh & McAdams

204 West Wayne Street
Maumee, OH 43537

Brian J. Ballenger

Counsel for the Village of Northwood
Ballenger & Moore

3401 Woodville Road, Suite C
Northwood, OH 43618

Brian S. Goldberg

Counsel for the Village of Oregon
6800 West Central Avenue
Toledo, OH 43617-1135

Paul Skaff

Counsel for the Village of Holland
Leathennan, Witzler, Dombey & Hart
353 Elm Street

Perryshurg, OH 43551

James E. Moan

Counsel for the City of Sylvania
4930 Holland-Sylvania Road
Sylvania, OH 43560

Peter D, Gwyn
Counsel for the Village of Perrysburg

110 West Second Street
Perrysburg, OH 43551

Stephen M. Howard

Vorys, Sater, Seymour & Pease LLP
52 East Gay Street

Columbus, Ohio 43215

Marvin L. Resnik

Steven T. Nourse

American Electric Power Service
Corporation

1 Riverside Plaza, 29" Floor
Columbus, OH 43215
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Trent A. Dougherty

Staff Attorney

The Ohio Environmental Counsel
1207 Grandview Avenue, Suite 201
Columbus, OH 43212

Stephen L. Huntoon

Senior Attorney

FPL Energy Power Marketing, Inc.

801 Pennsylvania Ave., NW, Suite 220
Washington, DC 20004

David Applebaum

Directory, Regulatory Affairs

FPL Energy Power Marketing, Inc.
21 Pardee Place

Ewing, NJ 08628

John Foreman

FPL Energy Power Marketing, Inc.
2 Ashleaf Court

Hockessin, DE 19707

Sean Boyle

FPL Energy Power Matketing, Inc.
700 Universe Boulevard

Juno Beach, FL. 33408

Joseph P. Meissner

The Legal Aid Society of Cleveland
1223 West 6 Street

Cleveland, OH 44113

Richard T. Stuebi

The Cleveland Foundation

1422 Buchid Avenue, Suite 1300
Cleveland, OH 44115

Richard L. Sites, Esq.

General Counsel

Ohio Hospital Association

155 East Broad Street, 15" Floor
Columbus, OH 43215-3620



