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In the Matter of the 
Consolidated Duke Energy Ohio, Inc. 
Rate Stabilization Plan Remand and 
Rider Adjustment Cases 

Case Nos. 
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03-93-EL-ATA 
03-2079-EL-AAM 
03-2081-EL-AAM 
03-2080-EL-ATA 
05-725-EL-UNC 
06-1069-EL-UNC 
05-724-EL-UNC 
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DUKE ENERGY OHIO'S MOTION FOR PROTECTIVE ORDER 

Pursuant to O.A.C. 4901-1-24(A) Duke Energy Ohio (DE-Ohio) 

moves the honorable Public Utilities Commission of Ohio (Commission) 

for a protective order prohibiting the Ohio Consumers' Counsel (OCC) 

from publicly disclosing confidential material gathered through discovery 

in these proceedings. Despite signing Protective Agreements^ with DE-

Ohio, OCC has noticed DE-Ohio under Protective Agreements, of its 

intent to use "Protected Materials in these proceedings in such a manner 

not provided for within the Protective Agreement."^ Specifically, OCC has 

indicated its unreasonable intent to include "all documents provided by 

Duke Energy [sic DE-Ohio] under the Protective Agreement."^ 

' Hxhibit A, Protective Agreements. 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA el al. (OCC's Letter) (Febmary 23, 2007). 
Attached as Exhibit B. 
' Id. 
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OCC is in breach of its protective agreement with DE-Ohio because 

it has failed to specifically identify the materials it wishes to use and to 

negotiate a resolution of its disagreement with DE-Ohio regarding the 

release of protected material. Over the course of discovery in the initial 

MBSSO proceeding, the Remanded MBSSO proceeding, and the now 

consolidated Rider adjustment cases, DE-Ohio has provided OCC with 

thousands of pages of confidential and proprietary trade secret 

documents pursuant to Protective Agreements. Not only has OCC failed 

to identify with any specificity which documents OCC wishes to use, it 

has failed to indicate the manner in which OCC intends to use them. 

The protected materials provided by DE-Ohio pursuant to the 

Protective Agreements include but are not limited to confidential 

business analysis, financial analysis, intemal business procedures, 

responses to data requests, and interrogatories, confidential internal 

correspondence, specific customer information including load 

consumption levels, and load characteristics, as well as in-depth 

discussions of the aforementioned items during sealed depositions which 

occurred as part of overly broad discovery in the above styled 

proceedings. Additionally, OCC appears wish to make public 

confidential commercial contracts of DE-Ohio's affiliates and material 

ancillary to such contracts, including deposition transcripts, discovered 

by OCC during these proceedings. 



Moreover, OCC has refused to discuss the scope of the information 

it wishes to use or the manner it wishes to use it as contemplated by the 

Protective Agreements. Clearly OCC is simply attempting to make DE-

Ohio's confidential and proprietary trade secret information public solely 

for the sake of making it public in a deliberate and oppressive effort to 

harass DE-Ohio and its affiliates. 

For the reasons set forth in the attached Memorandum in Support 

DE-Ohio respectfully requests the Commission grant this Motion for 

Protective Order and prohibit the public disclosure of any of the 

protected material during the pendency of these proceedings. 

Respectfully Submitted, 

c 
Ŷ  ^^ . ,^a t j J^^ . , J5efe^ Attorney 
^ - ^ Associate General Counsel 

Rocco D'Ascenzo, Counsel 
Duke Energy Ohio 
2500 Atrium II, 139 East Fourth Street 
P. O. Box 960 
Cincinnati, Ohio 45201-0960 
(513) 287-3015 



MEMORANDUM IN SUPPORT 

INTRODUCTION: 

Early in these proceedings, in 2004, as well as more recently in 

several of the now consolidated Rider adjustment cases, Duke Energy-

Ohio (DE-Ohio) negotiated Protective Agreements with the Ohio 

Consumers' Counsel (OCC). The Protective Agreements are uniquely 

situated to OCC at its insistence because OCC refused to sign the 

traditional agreement that it had used for many years, and that is still 

used by all other parties to proceedings, to maintain the confidentiality of 

material. OCC desired a unique agreement because of an unrelated 

instance where OCC allegedly failed to make a report, prepared by an 

expert hired by OCC, public. That report had to do with First Energy's 

transition plan case. 

Historically, the negotiation process of the Protective Agreement 

currently used by DE-Ohio and OCC has been a tumultuous affair. 

During the negotiation process, the OCC sought and received the 

participation of the administrative office of the Ohio Attorney General. 

Those discussions resulted in an agreement that OCC could sign 

permitting it to protect agreed upon material subsequent to a review of 

confidential material by its counsel at DE-Ohio's offices. OCC could 

protect material agreed to be confidential and the parties could litigate 



the remainder through a motion for protective order before the Public 

Utilities Commission of Ohio (Commission). Despite the agreement of the 

Attorney General and OCC, represented by its Counsel Mr. Small, OCC 

backed out of that agreement because it decided that politically it could 

not enter any agreement that hinted that it might refuse to make any 

information public. 

Therefore, after assurances that OCC would not abuse a more 

lenient protective agreement by the release of confidential information 

during cases, DE-Ohio agreed to evolving versions of the protective 

agreement ultimately used in these proceedings. In recent times, as 

similar agreements were used in other proceedings, including DE-Ohio's 

last distribution rate case and the merger proceedings leading to the 

creation of Duke Energy Corporation, it became clear that OCC intended 

to make public confidential information at its discretion. This process 

costs all parties, and the Commission resources and time. 

During these now consolidated proceedings, OCC served discovery 

upon DE-Ohio's affiliates, Duke Energy Retail Sales (DERS) and Cinergy 

Corp. (Cinergy), thereby necessitating Protective Agreements with those 

entities as well. DE-Ohio, DERS, and Cinergy have fully cooperated with 

OCC and provided all materials requested pursuant to the understanding 

that OCC would protect the confidential nature of specified material. 

By letter dated February 23, 2007, OCC sent notice to Counsel for 

DE-Ohio, DERS, and Cinergy stating that OCC intended to publicly use 



all of the protected material provided pursuant to the Protective 

Agreement."^ OCC did not specify a purpose to the public release of 

protected materials other than to make the material public. OCC did 

not describe a public use of the protected materials in these proceedings 

that it could not complete with the materials remaining confidential. 

More significantly, OCC failed to identify with any specificity, which 

documents, of the thousands of pages of documents provided by DE-

Ohio, and now DERS, and Cinergy pursuant to their Protective 

Agreements, OCC wishes to use. 

DE-Ohio agrees that governmental action should occur under the 

scrutiny of the public eye. That does not mean however, that 

confidential proprietary and trade secret information, including but not 

limited to confidential business analysis, financial analysis, internal 

business procedures, responses to data requests, and interrogatories, 

confidential internal correspondence, not to mention unrelated affiliate 

commercial contacts, entered among consenting parties, should be 

forced into the public realm to the detriment of the signatories. It is 

common practice for such information to be treated as confidential, 

including commercial contracts. The Commission has regularly 

permitted such contracts and price information to remain confidential.^ 

The Commission should not permit OCC to abuse its process to make 

"* Exhibit A. These letters were sent vial overnight delivery with signature required. Accordingly, 
Counsel for DERS, DE-Ohio and Cinergy did not receive notice until Monday February 26,2007. 
^ In re North Coast Gas, Case No. 06-1100-PL-AEC (Entry at 2) (February 7, 2007). 



information public that would not otherwise be public, particularly, as in 

these proceedings, where the information requested is irrelevant to the 

case and could not have influenced the outcome of the proceedings. 

ARGUMENT: 

Ignoring the extensive discovery which occurred during the initial 

MBSSO proceeding for a moment, since the Court's Remand Order, the 

OCC requested and has been permitted robust discovery of confidential 

and proprietary information. All of this information was provided by DE-

Ohio pursuant to a Protective Agreement. 

Additionally, OCC sought discovery of confidential commercial 

contracts entered by DERS and Cinergy. The DERS and Cinergy 

contracts did not involve DE-Ohio. The Commission could not have 

considered the DERS and Cinergy contracts in the original litigation in 

these cases because neither OCC, nor any other Party, requested 

discovery of such contracts. OCC had requested only contracts between 

DE-Ohio and Parties to the proceedings.^ The Commission agreed to 

permit discovery over the objections of DE-Ohio, DERS, and Cinergy. 

Over 1200 pages of information and documents including but not limited 

to confidential commercial contracts, internal correspondence, analysis, 

financial transactions and related documents from DERS and Cinergy 

were also provided pursuant to a Protective Agreement, even though both 

'̂  In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA et. al. (Requests for Production of 
Documents Seventh Set at 3) (May 18,2004). 
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give an example of its intent,^ did not specify particular pages or 

passages of any document,^ and did not specify any public use of any 

document that it could not achieve under seal in the presentation of its 

case.*o Since May 13, 2004, when DE-Ohio first entered a Protective 

Agreement with OCC in relation ot the MBSSO,ii thousands of pages of 

confidential material have been transmitted to OCC. DE-Ohio has no 

way to identify the information that OCC wishes to use. Despite DE-

Ohio's best efforts, and the requirement that OCC negotiate a resolution 

in its Protective Agreement, OCC has refused to discuss the matter with 

DE-Ohio and its affiUates. 

DE-Ohio, DERS, and Cinergy, attempted to negotiate a 

compromise with OCC and requested that OCC identify those 

documents, parts of documents, and the public use it intends so that we 

could reach a compromise and redact any appropriate information if 

necessary. 2̂ OCC refused to discuss the matter. Under these conditions 

the Commission should instruct OCC to maintain protected material as 

confidential. If OCC identifies specific material DE-Ohio will make 

appropriate arguments and motions for protective treatment of the 

documents identified. 

Under Ohio law, the term: 

8 
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10 

11 

12 

Id 
Id 
Id. 
Exhibit A. 
Exhibit C. 



'Trade secret' means information, including . . . 
business information or plans, financial 
information, or listing of names, addresses, or 
telephone numbers that satisfies both of the 
following: 
(1) It derives independent economic value, actual 
or potential, from not being generally known to, 
and not being readily ascertainable by proper 
means by, other persons who can obtain 
economic value from its disclosure or use. 
(2) It is the subject of efforts that are reasonable 
under the circumstances to maintain its 
secrecy. ̂ 3 

Trade secret information, such as that at issue here, is entitled to 

protection under Ohio's trade secrets act,̂ "^ R.C, §1333.61, Ohio's public 

records act,^^ and under the federal Trade Secrets and Freedom of 

Information acts.^^ The information that OCC seeks to make public is 

trade secret information maintained by DE-Ohio and counterparties in a 

confidential manner. 

I. The Commission has the authori ty to order OCC to maintain 
protected material as confidential. 

Ohio Administrative Code Section 4901-1-24(A) permits the 

Commission to issue a protective order that "[d]iscovery may be had only 

" Ohio Rev. Code Ann. § 1333.61(D) (Baldwin 2007). 
•* Id 
'̂  Ohio Rev, Code Ann. § 149.011 (Baldwin 2007); Cinergy's documents and information do not 
even qualify as a "public record" unless and until admitted into evidence. Section ]49,43(A)(1) of the Ohio 
Revised Code, in relevant part, defines "public record" as ''records kept by any public office . . . ." 
According to Chief Justice Thomas Moyer, "[T]he definition of a 'public record' must be read in 
conjunction with the term 'record.' Section 149.011(G) defines 'record' to include 'any document . . . 
created or received by or coming under the jurisdiction of any public office . . , which serves to document 
the organization, functions, policies, decisions, procedures, operations, or other activities of the office.' 
Thus, to the extent that an item does not serve to document the activities of a public office, it is not a public 
record." Moyer, J., Interpreting Ohio's Sunshine Laws: A Judicial Perspective. 59N.Y.U. ANN. SURV. AM. L. 
247 (2003)(Emphasis supplied.) 

'̂  18 U.S.C. § 1905 (2007); 5 U.S.C. 552(b)(4) (2007). 
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on specified terms and conditions;...A trade secret or other confidential 

research, development, commercial or other information not be disclosed 

or be disclosed only in a designated way...."i7 Therefore, the Commission 

has express authority to order OCC not to disclose confidential 

information received by it during the discovery process.^^ 

The Commission has often afforded confidential treatment to 

commercial contracts between parties in competitive markets. ̂ ^ When it 

recently granted a protective order regarding terms in a competitive 

contract in North Coast, the Commission held "we understand that 

negotiated price and quantity terms can be sensitive information in a 

competitive environment.''^^ DE-Ohio asserts that all of the information 

it has marked as confidential in these proceedings relates to the DE-

Ohio, DERS, or Cinergy contracts and the matters ancillary thereto. 

Further, DE-Ohio must: 

[Tjreat as confidential all information obtained 
from a competitive supplier of retail electric 
service, both affiliated and nonaffiliated, and 
shall not release such information unless a 
competitive supplier provides authorization to do 
so.21 

In addition to the Protected Material described above, a significant 

amount of information obtained by OCC through discovery from DE-Ohio 

witnesses relates to DERS information held by DE-Ohio or its affiliated 

'̂  OHIO ADMIN. CODE ANN. § 4901-1-24 (Baldwin 2007) (emphasis added). 
Id 

'̂  In re North Coast Gas, Case No. 06-1100-PL-AEC (Entry at 2) (February 7, 2007). 
'" Id. 
^̂  OHIO ADMIN. CODE ANN. § 4901:l-20-16(G)(4)(d) (Baldwin 2007) (emphasis added). 
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service company. DERS is a certified CRES provider. OCC should not be 

permitted to arbitrarily disclose information that by O.A.C. rule may not 

otherwise be disclosed. 

II, Prior to a Commission determination regarding disclosure of 
confidential information OCC should specifically identify the 
information to be released and its relevancy to these 
proceedings. 

OCC seems intent on presenting confidential information regarding 

DE-Ohio, DERS and Cinergy transactions during the hearing ordered by 

the Commission regarding DE-Ohio's MBSSO price ordered by the 

Commission on November 23, 2004. Further, despite the confidential 

nature of such information, OCC insists that the protected material be 

made public.22 

Not only is DE-Ohio prohibited from disclosing the information, as 

discussed above, but DE-Ohio historically protects its proprietary 

business information and maintains such information in a confidential 

manner. DE-Ohio has not had the opportunity to file such information 

under seal since it is not using any of the discovered information in the 

case because it is irrelevant to the issue in these proceedings, the 

affirmation of the Commission's November 23, 2004, Entry on Rehearing. 

Moreover, it is impossible, oppressive and unreasonably burdensome to 

require DE-Ohio (or any of its affiliates) to file all confidential information 

provided to OCC under various Protective Agreements since 2004, The 

Commission should not permit OCC to make such information public 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (OCC's Letter) (February 23,2007). 

12 



absent identification of the specific information OCC needs to use during 

these proceedings so that DE-Ohio may make a proper motion for such 

information to remain under seal. OCC's letter fails to specifically 

identify the information it intends to use publicly in these proceedings 

and given the thousands of pages of confidential material DE-Ohio is 

incapable of identifying the protected material independently. 

III. The OCC has violated the protective agreement to which it is a 
signatory. 

Paragraph nine of the 03-93-El-ATA Protective Agreement^^ signed 

by OCC states that prior to the use of protected material in a manner not 

intended under the Protective Agreement: 

OCC shall first notify counsel for CG85E [sic DE-
Ohio], specifically identifying each of the 
protective materials and indicating the proposed 
manner of their use. Negotiations shall then be 
undertaken by counsel for CG&E [sic DE-Ohio] 
and OCC in order to reach an agreement on the 
use of the protected materials and on the form 
in which the protected materials will be used."24 

Thus, the 03-93-EL-ATA Protective Agreement prohibits a broad 

identification of materials and instead, requires OCC to identify each 

protective material it intends to release and it requires OCC to negotiate 

a settlement with DE-Ohio prior to providing notice of its intent to 

release material.^^ OCC however has done neither. 

First, OCC's Notice to DE-Ohio states that: 

^̂  Exhibit A. 
'̂' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al. (DE-Ohio, OCC Protective Agreement 

at 3) (May 13, 2004). 
' ' Id. 
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The specific Protected Materials the OCC intends 
to use in a manner not provided for in the 
Protective Agreement include all documents 
provided by Duke Energy under the Protective 
Agreement and the transcripts of the depositions 
(e.g. that of Don Wathen who appeared upon 
notice to Duke Energy and Greg Ficke who 
appeared subject to the OCC's subpoena) in 
which such documents were discussed or will be 
discussed as the above captioned cases 
proceed.26 

OCC provides no specificity regarding the documents to which it 

refers, nor any specific page references regarding the deposition 

transcripts. Thousands of pages of documents have been provided, and 

thousands of pages of transcripts created, during discovery. Pursuant to 

its Protective Agreement OCC has failed to specifically identify each 

Protected Material it intends to utilize. DE-Ohio believes that 

identification means page and line numbers, not simply entire 

documents. 

Second, in conflict with the protective agreement, OCC did not 

attempt to negotiate a resolution of the issue with DE-Ohio, it simply 

provided notice of its intent to release. As stated in the attached 

affidavit,^? counsel for the Duke Energy Corporation affiliated companies 

attempted to contact OCC and to negotiate the scope and manner of the 

use of the information OCC wishes to thrust into the public.^s These 

^̂  In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (OCC's Letter) (February 23.2007). 
" Exhibit C. 
^̂  Exhibit B. 
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attempts were in vain. The Commission should not permit OCC to 

release confidential material in breach of its agreement. 

IV. The Commission should require OCC to adhere to a process 
tha t permits the exchange of information without the threat 
by OCC to release confidential information tha t is not to be 
used in litigation. 

Several years ago, after the resignation of the prior Consumers' 

Counsel, OCC determined it could not sign a standard confidentiality 

agreement. Ultimately, the attached agreement was negotiated between 

DE-Ohio and OCC. DE-Ohio agreed to the Protective Agreement in the 

spirit of compromise to facilitate the exchange of information. 

Unfortunately, OCC has used the agreement to release confidential 

information to the public at its discretion whether the information is 

used during fitigation or not. 

For example, in DE-Ohio's merger proceeding OCC sought the 

release of confidential documents it obtained during informal discovery. 

The Commission suspended formal discovery in the merger case and 

there was never a hearing. Even under such circumstances DE-Ohio 

found itself defending the confidentiality of documents that it was under 

no obligation to provide to OCC and the Commission was forced to spend 

its time adjudicating a dispute regarding documents that were never 

used in the proceeding before the Commission.2^ 

This process has been repeated in recent cases not involving DE-

Ohio where OCC refuses to sign agreements that will actually keep 

In re Cinergy, Duke Power Merger, Case No. 05-732-EL-MER et al. (Entry) (March 20, 2006). 
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documents confidential until the Commission permits it to enter an 

agreement that allows it to make documents public. Case No. 05-376-

EL-UNC ordering AEP to provide confidential information pursuant to a 

protective agreement similar to the one negotiated by DE-Ohio is an 

example of such a case.^o 

Under these circumstances DE-Ohio will no longer be able to sign 

protective agreements with OCC because such agreements protect 

nothing. Instead, DE-Ohio will be forced to seek protection from the 

Commission prior to the provision of documents to OCC. Pursuant to 

O.A.C. 4901-1-24(A)(7) the Commission has the authority to require OCC 

to engage in a reasonable process where it maintains the confidentiality 

of protected materials during the discovery phase of a case, identifies 

protected material it wishes to use during litigation, and the owner of the 

protected material has an opportunity to seek a protective order from the 

Commission prior to public disclosure. There should be no dispute 

regarding unused material. Unused material should remain confidential. 

DE-Ohio requests the Commission to institute such a process in these, 

and future, cases. 

' ' In re AEP's IGCC, Case No. 05-376-EL-UNC (Entry at 3) (July 21, 2005); OCC's e-mail dated 
January 8,2007. 
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CONCLUSION: 

For the reasons more thoroughly discussed above DE-Ohio asserts 

that the Commission should grant this Motion for protective Order and 

require OCC to maintain as confidential the protected materials. 

Respectfully Submitted, 

' '^^^^^T^^^U^^M^'^mm^- .̂ 
'^tesociate"General Counsel 

Rocco D'Ascenzo, Counsel 
Duke Energy Ohio 
2500 Atrium II, 139 East Fourth Street 
P. O. Box 960 
Cincinnati, Ohio 45201-0960 
(513) 287-3015 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served electronically on 

the following parties this 2nd day of March 2007. 

{ S ^ N, 

Paul A. Colbert ^,.:>'^-- ~. 
R'6cco"©*A5cetizd, Counsel 

EAGLE ENERGY, LLC 

DONALD 1. MARSHALL, PRESIDENT 

4465 BRIDGETOWN ROAD SUITE 1 

CINCINNATI OH 45211-4439 

Phone:(513)251-7283 

SKIDMORE SALES & DISTRIBUTING COMPANY, 
INC. 

ROGER LOSEKAMP 

9889 CINCINNATI-DAYTON RD. 

V/EST CHESTER OH 45069-3826 

Phone:513-755-4200 

Fax:513-759-4270 

Intervener 

AK STEEL CORPORATION 

LEE PUDVAN 

1801 CRAWFORD ST. 

MIDDLETOWN OH 45043-0001 

BOEHM, DAVID ESQ. 

BOEHM, KURTZ & LOWRY 

36 EAST SEVENTH STREET SUITE 1510 

CINCINNATI OH 45202-4454 

CITY OF CINCINNATI 

JULIA LARlTA MCNEIL, ESQ 

805 CENTRAL AVE STE 150 

CINCINNATI OH 45202-5756 

COGNIS CORPORATION 

35 E. 7TH STREET SUITE 600 

CINCINNATI OH 45202-2446 

Phone:(513)345-8291 
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Fax:(513)345-8294 

CONSTELLATION NEWENERGY, INC. 

TERRY S. HARVILL 

1000 TOWN CENTER SUITE 2350 

SOUTHFIELD MI 48075 

Phone: (248) 936-9004 

CONSTELLATION POWER SOURCE, INC. 

MICHAEL D SMITH 

111 MARKETPLACE, SUITE 500 

BAl^TIMORE MA 21202 

Phone:410-468-3695 

Fax; 410-468-3541 

PETRICOFF, M, 

VORYS, SATER, SEYMOUR & PEASE 

52 EAST GAY STREET P.O. BOX 1008 

COLUMBUS OH 43216-1008 

Phone:(614)464-5414 

Fax:(614)719-4904 

CONSUMERS' COUNSEL, OFFICE OF 

10 WEST BROAD STREET SUITE 1800 

COLUMBUS OH 43215 

HOTZ, ANN 

ATTORNEY AT LAW 

OFFICE OF CONSUMERS' COUNSEL 10 W. 
BROAD STREET, SUITE 1800 

COLUMBUS OH 43215 

DOMINION RETAIL, INC. 

GARY A. JEFFRIES, SENIOR COUNSEL 

1201 PITT STREET 

PITTSBURGH PA 15221 

Phone; (412)473-4129 

ROYER, BARTH 

BELL, ROYER & SANDERS CO,. L.P.A. 

33 SOUTH GRANT AVENUE 

COLUMBUS OH 43215-3900 

FIRSTENERGY SOLUTIONS CORP. 

IRENE PREZELJ, MANAGER, MARKETING 

395 GHANT ROAD GHE-408 

AKRON OH 44333 
Phone:(330)315-6851 

KORKOSZ, ARTHUR 

FIRST ENERGY, SENIOR ATTORNEY 

76 SOUTH MAIN STREET LEGAL DEPT., 
18TH FLOOR 
AKRON OH 44308-1890 

GR£EN MOUNTAIN ENERGY COMPANY 

JOHN BUI 

600 W. 6TH STREET SUITE 900 

AUSTIN TX 78701 

Phone: (512) 691-6339 

Fax:(512)691-5363 

STINSON, DANE ESQ. 

BAILEY CAVALIERI LLC 

10 W. BROAD ST. SUITE 2100 

COLUMBUS OH 43215 

Phone:(614)221-3155 

Fax:(614)221-0479 

INDUSTRIAL ENERGY USERS-OHIO 

SAMUEL C. RANDAZZO, GENERAL COUNSEL 

MCNEES WALLACE & NURICK LLC 21 EAST 
STATE STREET 17TH FLOOR 

COLUMBUS OH 43215 

NONE 
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Phone:(614)469-8000 

KROGER COMPANY, THE 

MR. DENIS GEORGE 1014 VINE STREET-G07 

CINCINNATI OH 45202-1100 

KURTZ, MICHAEL 

BOEHM, KURTZ & LOWRY 

36 EAST SEVENTH STREET SUITE 1510 

CINCINNATI OH 45202 

Phone:(513)421-2255 
Fax:(513)421-2764 

LEGAL AID SOCIETY OF CINCINNATI 

215 E. 9TH STREET SUITE 200 

CINCINNATI OH 45202-2146 

MORGAN, NOEL 

LEGAL AID SOCIETY OF CINCINNATI 

215 E. NINTH STREET SUITE 200 

CINCINNATI OH 45202 

MIDAMERICAN ENERGY COMPANY 
BARBARA HAWBAKER, BALANCING & 
SETTLEMENT ANALYST 

4299 NW URBANDALE DRIVE 

URBANDALE IA 50322 

Phone:(515)242-4230 

PETRICOFF, M. 
VORYS, SATER, SEYMOUR & PEASE 

52 EAST GAY STREET P.O. BOX 1008 

COLUMBUS OH 43216-1008 

Phone:(614)464-5414 

Fax:(614)719-4904 

NATIONAL ENERGY MARKETERS 
ASSOCIATION 

CRAIG G. GOODMAN, ESQ. 

3333 K STREET N.W. SUITE 110 

WASHINGTON DC 20007 

Phone:(202)333-3288 

Fax:(202)333-3266 

GOODMAN, CRAIG 

NATIONAL ENERGY MARKETERS ASSOC. 

3333 K STREET, N.W. SUITE 110 

WASHINGTON DC 20007 

OHIO ENERGY GROUP, INC. KURTZ, MICHAEL 
BOEHM, KURTZ & LOWRY 

36 EAST SEVENTH STREET SUITE 1510 
CINCINNATI OH 45202 
Phone:(513)421-2255 
Fax:(513)421-2764 

OHIO HOSPITAL ASSOCIATION 

RICHARD L. SITES 

155 E. BROAD STREET 15TH FLOOR 

COLUMBUS OH 43215-3620 

Phone:(614)221-7614 

Fax: (614) 221-7614 

•SITES, RICHARD ATTORNEY AT LAW 

OHIO HOSPITAL ASSOCIATION 

155 EAST BROAD STREET 15TH FLOOR 

COLUMBUS OH 43215-3620 

Phone:614-221-7614 

Fax:614-221-4771 
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OHIO MANUFACTURERS ASSN 

33 N. HIGH ST 

COLUMBUS OH 43215 

PETRICOFF, M. 

OHIO MARKETER GROUP 

VORYS, SATER, SEYMOUR & PEASE 

52 EAST GAY STREET P.O. BOX 1008 

COLUMBUS OH 43216-1008 

Phone:(614)464-5414 

Fax:(614)719-4904 

OHIO PARTNERS FOR AFFORDABLE ENERGY 

COLEEN MOONEY 
DAVID RINEBOLT 

337 SOUTH MAIN STREET 4TH FLOOR, SUITE 5, 
P.O.BOX 1793 

FINDLAY OH 45839-1793 

Phone: 419-425-8860 

Fax:419-425-8862 

PEOPLE WORKING COOPERATIVELY, INC. 

CHRISTENSEN, MARY ATTORNEY AT LAW 

CHRISTENSEN & CHRISTENSEN 

401 N. FRONT STREET SUITE 350 

COLUMBUS OH 43215 

Phone:(614)221-1832 

Fax:(614)221-2599 

LEYDEN, SHAWN ATTORNEY AT LAW 

PSEG ENERGY RESOURCES & TRADE LLC 

80 PARK PLAZA, 19TH FLOOR 

NEWARK NJ 07102 

Phone: 973-430-7698 

STRATEGIC ENERGY, L.L.C. 

CARL W. BOYD 

TWO GATEWAY CENTER 

PITTSBURGH PA 15222 

Phone:(412)644-3120 

PETRICOFF, M. 

VORYS, SATER, SEYMOUR & PEASE 

52 EAST GAY STREET P.O. BOX 1008 

COLUMBUS OH 43216-1008 

Phone:(614)464-5414 

Fax:(614)719-4904 
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WPS ENERGY SERVICES, INC. 

DANIEL VERBANAC 

1716 LAWRENCE DRIVE 

DEPEREWI54115 

Phone:(920)617-6100 

HOWARD, STEPHEN ATTORNEY AT LAW 

VORYS, SATER, SEYMOUR AND PEASE 

52 EAST GAY STREET P.O. BOX 1008 

COLUMBUS OH 43216-1008 

Phone:(614)464-5401 

GRAND ANTIQUE MALL 

9701 READING RD. 

CINCINNATI OH 45215 

MIDWEST UTILITY CONSULTANTS, INC. 

PATRICK MAUE 

5005 MALLET HILL DRIVE 

CINCINNATI OH 45244 

Phone:513-831-2800 

Fax:513-831-0505 

RICHARDS INDUSTRIES VALVE GROUP 

LEE WOODURFF 

3170 WASSON ROAD 

CINCINNATI OH 45209 

Phone:513-533-5600 

Fax:513-871-0105 
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EXHIBIT A 

BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of ) 
Duke .Energy Ohio, Inc. ) Case No. 06-1085-EL-UNC 
To Adjust and Set the Annually Adjusted ) 
Standard Service Offer ) 

PROTECTIVE AGREEMENT 

This Protective Agreement ("Agreement") is entered into by and between Duke Energy 

Ohio, Inc. ("Duke" or "Company") and the Office of the Ohio Consumers' Counsel ("OCC") 

(collectively, "the Parties"). This Agreement is designed to facilitate and expedite the exchange of 

iniibrmation in the discovery process in this proceeding, as this proceeding is defined herein. It 

reJlects agreement by the Parties at this time as to the manner in which protected materials, as 

defined herein, are to be treated. This Agreement is not intended to constitute any resolution of the 

m<;rits conceming the confidentiality of any of the protected materials or any resolution of Duke's 

obligation to produce (including the manner of production) any requested material. 

1. The purpose of this Agreement is to permit prompt access to and review of such 

protected materials in a controlled manner, which will allow their use while protecting such data 

from disclosure to non-participants, without a prior ruhng by an administrative agency or court of 

competent jurisdiction regarding whether the information deserves protection. 

2. This Proceeding shall mean the above-captioned cases, including any appeals and other 

cases related thereto. 

3. Protected Materials shall mean documents and information fumished subject to the 

terms of this Agreement and so designated by Duke by conspicuously marking each document or 

written response as confidential. Protected Materials shall not include any information or 

No. 153648 



documents contained in the public files of an administrative agency or court or otherwise in the 

public domain. 

4. Protected Materials provided in the context of this proceeding shall be provided to OCC 

for use by OCC in conjunction with this and related proceedings (including appeals). Nothing in 

this paragraph is intended to preclude the use of any portion of the Protected Materials that becomes 

part of the public record or enters into the public domain. 

5. As used in this Agreement, the term Authorized Representative shall include the OCC's 

counsel of record in this proceeding and other attomeys, paralegals, economists, statisticians, 

accountants, consultants, or other persons employed or retained by OCC and engaged in this 

proceeding. 

6. Access to Protected Materials is permitted to OCC's Authorized Representatives who 

are either a signatory to this Agreement or who have executed a Non-Disclosure Certificate in the 

form attached as Exhibit A prior to any access. OCC shall treat all Protected Materials, copies 

thereof, information contained therein, and writings made therefrom as proprietary and confidential, 

and shall safeguard such Protected Materials, copies thereof, information contained therem, and 

waitings made therefrom so as to prevent voluntary disclosure to any persons other than OCC's 

Authorized Representatives. 

7. In the event that any OCC Authorized Representative ceases to be engaged in this 

proceeding, access to such materials by such person shall be terminated immediately and such 

person shall promptly retum any Protected Materials in his or her possession to another Authorized 

Representative of OCC and if there shall be no such Authorized Representative, such person shall 

treat such Protected Materials in the manner set forth in Section 12 hereof as if the proceedings 

herein had been concluded. Any person who has agreed to the foregoing Non-Disclosure 



Certificate shall continue to be bound by the provisions of this Agreement even if no longer so 

engaged. 

8. OCC may disclose Protected Materials or OCC writings regarding their contents to any 

individual or entity who is in possession of said Protected Materials and is bound by a protective 

order or a similar protective agreement with Duke with respect to the Protected Materials that may 

be disclosed by OCC. 

9. If OCC desires to include, utilize or refer to any Protected Materials in such a manner, 

other than in a manner provided for herein, that might require disclosure of such material, OCC 

shall first give notice to Duke, specifically identifying each of the Protected Materials that could be 

disclosed in the public domain. OCC will serve said notice on Duke, to the attention of Duke's 

designated counsel at the office designated by Duke, by one of the following four methods: (1) 

hand-delivering the notice to any Duke or Cinergy personnel at the designated office with an 

opportunity for said personnel to indicate receipt by signature, or (2) mailing the notice by United 

States mail, using Certified Mail with Retum Receipt, or (3) sending the notice by an overnight 

delivery service with signature required for delivery, or (4) hand-delivering the notice to Duke's 

designated counsel in person at any location. OCC will also mail a copy of the notice to the 

designated paralegal or Duke's second designated address; however, the notice is effective upon 

delivery of the notice per one of the four above-described methods regardless of notice to the 

designated paralegal or second address. Duke shall designate its counsel, paralegal, and address for 

receipt of notice by providing such designation, in writing, to OCC's trial attomey in the proceeding 

at the time this Agreement is executed. Duke may amend its designated counsel, paralegal and 

address upon providing such designation, in vmting, to OCC's trial attomey in the proceeding by 

hand delivery or first class mail and with a confirming e-mail to OCC's trial attomey. Duke shall 



file with an administrative agency or court of competent jurisdiction, not later than seven (7) 

calendar days after the receipt of OCC's notice, a mofion and affidavits that address each of the 

idenfified Protected Materials demonstrating the reasons for maintaining the confidentiality of the 

Protected Materials. The affidavits for the motion shall set forth facts delineafing that the 

documents or information designated as Protected Materials have been maintained in a 

confidential manner and the precise nature and justification for the injury that would result from 

the disclosure of such information. If Duke does not file such a motion within seven calendar 

days of Duke's receipt of OCC's nofice, then the Protected Materials shall be deemed non

confidential and not subject to this Agreement. Arguments that would disclose Protected Materials 

will be conducted in camera by the administrative agency or court of competent jurisdicfion closed 

to parties except Duke, OCC, their counsel, and others authorized by the administrative agency or 

court of competent jurisdicfion to be present. Unfil such time as the administrafive agency or court 

of competent jurisdiction decides on the proposed use of the Protected Materials, that portion of the 

hearing transcript that contains Protected Materials shall be sealed and shall itself be subject to this 

Agreement. 

Any portions of the Protected Materials that the administrative agency or court of competent 

jurisdicfion has deemed to be protected that ultimately are admitted into evidence shall be filed in 

sealed, confidential envelopes or other ^propriate containers sealed from the public record. In the 

event that OCC's ufilizafion of the Protected Materials does not provide Duke the requisite seven 

(7) calendar days advance nofice prior to the commencement of the hearing, OCC shall file such 

Protected Materials under seal for consideration by the administrative agency or court of competent 

jurisdicfion until such time as the Parties or the administrative agency or coiut of competent 

jurisdicfion decides otherwise. OCC shall, however, endeavor to provide Duke the requisite seven 



(7) calendar days advance notice of intent to ufilize Protected Materials prior the commencement of 

the hearing and shall in any case provide as much notice as possible. 

Examination of a witness that would disclose Protected Materials that the administrafive 

agency or court of competent jurisdiction has deemed to be protected shall be conducted in camera, 

closed to all parties except counsel for the Parties and other Authorized Representatives of OCC. 

Transcripts of the closed hearing shall be stored in sealed envelopes or other appropriate containers 

sealed pursuant to the order of the administrative agency or court of competent jurisdiction. 

10. It is expressly understood that upon a filing made in accordance with paragraph 9 or 

paragraph 11 of this Agreement, the burden shall be upon Duke to show that any materials labeled 

as Protected Materials pursuant to this Agreement are confidential and deserving of protection from 

disclosure. 

11. OCC will prompfiy give Duke notice if OCC receives a public records request for 

Protected Materials. Duke will have seven calendar days after receipt of OCC's notice to deliver to 

OCC a written response that addresses the merits of whether OCC should release the Protected 

Materials as public records. If Duke does not provide OCC with said written response within the 

seven calendar days, then the Protected Materials subject to the public records request can be 

deemed by OCC to be non-confidential and in the public domain. If Duke provides OCC with said 

written response and OCC decides that the Protected Materials should be released, then OCC will 

give notice to Duke that OCC intends to release the Protected Materials in question. OCC may, 

however, give the notice referenced in the preceding sentence to Duke at any time after receipt of a 

public records request, if OCC decides that Protected Materials should be released in response to the 

public records request. Duke will have seven calendar days after its receipt of OCC's notice (of an 

intent to release Protected Materials) to file a pleading before an administrative agency or court of 



competent jurisdiction to prevent disclosure of the Protected Materials in question. If Duke does not 

file at the administrative agency or court of competent jurisdicfion within seven calendar days to 

prevent OCC from disclosing the Protected Materials, then such Protected Materials can be deemed 

by OCC to be non-confidenfial and in the public domain. If Duke does file with an administrative 

agency or court of competent jurisdicfion to prevent disclosure of Protected Materials, then, OCC 

shall maintain the confidentiality of such materials imtil the administrative agency or court make a 

determination regarding disclosure. Notice in this paragraph will be effected in the same maimer as 

the notice in paragraph 9 of this agreement. If, in connection with OCC's non-disclosure of 

Protected Materials, an administrative agency or court awards attorney's fees that OCC or any 

employee or official of OCC would have to pay pursuant to Ohio law regarding public records, then 

Duke will pay such awarded fees to the third party that was awarded the fees so that OCC and 

OCC's employees and officials are held harmless. 

12. Once the OCC has complied with its records retention schedule(s) pertaining to the 

retention of the Protected Materials and the OCC determines that it has no further legal obligation to 

retain the Protected Materials, the OCC shall certify in writing to Duke that all copies of the 

Protected Materials have been returned or disposed of pursuant to tiie records retention schedules 

unless introduced into the record under seal. OCC may keep one copy of each document designated 

as Protected Material that was offered into the record under seal and one copy of all testimony, 

cross-examination, transcripts, briefs and work product pertaining to such information and shall 

maintain that copy under secure conditions as provided in this Agreement. 

13. By entering into this Protective Agreement, OCC does not waive any right that it may 

have to dispute Duke's determination regarding any material identified as confidential by Duke and 



to pursue those remedies that may be available to OCC before an administrative agency or court of 

competent jurisdiction. 

14. By entering into this Protective Agreement, Duke does not waive any right it may have 

to object to the discovery of confidential material on other grounds and to pursue those remedies 

that may be available to Duke before the Commission or court. 

15. This Agreement represents the entire understanding of the parties with respect to 

Protected Materials and supersedes all other understandings, written or oral, with respect to the 

Protected Materials. No amendment, modification, or waiver of any provision of this Agreement 

shall be vahd, unless in writing signed by both parties. 

16. This Agreement shall be governed by and construed in accordance with the laws of the 

State ofOhio 

DUKE ENERGY OHIO, Inc. 

Paul A. Colbert 

Title: /t9$^r)^/rn^ O ^ I ^ L M . ^ /^i//i/^^C^-

Dute: / ' 9 - ^ - 0 ^ 

OFFICE OF THE OHIO 
COISSUIVIEBS' COUNSE 

By: 

Title: / l $ 5 ; s 4 C t Cc^t/vSi^tt^S L O ^ / 

Date: jQ-yOCt 



Exhibit A 

BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of ) 
Duke Energy Ohio, Inc. ) Case No. 06-1085-EL-UNC 
To Adjust and Set the Annually Adjusted ) 
Standard Service Offer ) 

NON-DISCLOSURE CERTIFICATE 

I certify my understanding that protected materials are provided to me pursuant to 

the terms and restrictions of the Protective Agreement, last executed October 3, 2006, and 

certify that I have been given a copy of and have read the Protective Agreement, and that 

I agree to be bound by it. I understand that the contents of protected materials, and any 

notes, memoranda, or any other form of information regarding or derived from protected 

materials shall not be voluntarily disclosed to anyone other than in accordance with the 

Protective Agreement and shall be used only for the purposes of the proceeding as 

defined in paragraph two of the Protective Agreement, I acknowledge that a violation of 

this Certificate consfitutes a breach of obligations to the Company hereby assumed. 

Name: 

Company: 

Address: 

Telephone: 



BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Regulation of the Fuel 
And Economy Purchased Power 
Component of the Cincinnati Gas & 
Electric Company's Market-Based 
Standard Service Offer. 

In the MaUer of the Application of the 
Cincinnati Gas & Electric Company to 
Modify Us Fuel and Economy Purchased 
Power Component of Its Market-Based 
Standard Service Offer. 

CaseNo. 05-806-EL-UNC 

Case No. 05-725-EL-UNC 

PROTECTIVE AGREEMENT 

This Protective Agreement ("Agreement") is entered into by and between The Cincinnati 

Gas & Electric Company ("CG&E" or "Company") and the Office of the Ohio Consumers' 

Counsel ("OCC") (collectively, "the Parties"). This Agreement is designed to facilitate and 

expedite the exchange of infonnation in the discovery process in this proceeding, as this 

proceeding is defined herein. It reflects agreement by the Parties at this time as to the manner in 

which protected materials, as defined herein, are to be treated. This Agreement is not intended to 

constitute any resolution of the merits conceming the confidentiality of any of the protected 

materials or any resolution of CG&E's obligation to produce (including the manner of 

production) any requested material. 

1, The purpose of this Agreement is to permit prompt access to and review ofsuch 

protected materials in a controlled manner, which will allow their use while protecting such data 

from disclosure to non-participants, without a prior ruling by an administrative agency or court 

of competent jurisdiction regarding whether the information deserves protection. 

2. This Proceeding shall mean the above-captioned cases, including any appeals and 

other cases related (hereto. 



3. Protected Materials shall mean documents and information fumished subject to 

the terms of this Agreement and so designated by CG&E by conspicuously marking each 

document or written response as confidential. Protected Materials shall not include any 

information or documents contained in the public files of an administrative agency or court or 

otherwise in the public domain. 

4. Protected Materials provided in the context of this proceeding shall be provided to 

OCC for use by OCC in conjunction with this and related proceedings (including appeals). 

Nothing in this paragraph is intended to preclude the use of any portion of the Protected 

Materials that becomes part of the public record or enters into the public domain. 

5. As used in this Agreement, the term Authorized Representative shall include the 

OCC's counsel of record in this proceeding and other attomeys, paralegals, economists, 

statisticians, accountants, consultants, or other persons employed or retained by OCC and 

engaged in this proceeding. 

6. Access to Protected Materials is permitted to OCC's Authorized Representatives 

who are either a signatory to this Agreement or who have executed a Non-Disclosure Certificate 

in the form attached as Exhibit A prior to any access. OCC shall treat all Protected Materials, 

copies thereof, information contained therein, and writings made therefrom as proprietary and 

confidential, and shall safeguard such Protected Materials, copies thereof, information contained 

therein, and writings made therefrom so as to prevent voluntary disclosure to any persons other 

than OCC's Authorized Representatives. 

7. In the event that any OCC Authorized Representative ceases to be engaged in this 

proceeding, access to such materials by such person shall be terminated immediately and such 

person shall promptly retum any Protected Materials in his or her possession to another 

2-



Authorized Representative of OCC and if there shall be no such Authorized Representative, such 

person shall treat such Protected Materials in the manner set forth in Section 12 hereof as if the 

proceedings herein had been concluded. Any person who has agreed to the foregoing Non-

Disclosure Certificate shall continue to be bound by the provisions of this Agreement even if no 

longer so engaged. 

8. OCC may disclose Protected Materials or OCC writings regarding their contents 

to any individual or entity who is in possession of said Protected Materials and is bound by a 

protective order or a similar protective agreement with CG&E with respect to the Protected 

Materials that may be disclosed by OCC. 

9. If OCC desires to include, utilize or refer to any Protected Materials in such a 

manner, other than in a manner provided for herein, that might require disclosure of such 

material, OCC shall first give noiice to CG&E, specifically identifying each of the Protected 

Materials that could be disclosed in the public domain. OCC will serve said notice on CG&E, to 

the attention of CG&E's designated counsel at the office designated by CG&E/Cinergy, by one 

of the following four methods: (1) hand-delivering the notice to any CG&E or Cinergy personnel 

at the designated office with an opportunity for said personnel to indicate receipt by signature, or 

(2) mailing the notice by United States mail, using Certified Mail with Retum Receipt, or (3) 

sending the notice by an overnight delivery service with signature required for delivery, or (4) 

hand-delivering the notice lo CG&E's designated counsel in person at any location. OCC will 

also mail a copy of the notice to the designated paralegal al CG&E's second designated address; 

however, the notice is effective upon delivery of the notice per one of the four above-described 

methods regardless of noiice to the designated paralegal. CG&E shall designate its counsel, 

paralegal, and address for receipt of notice by providing such designation, in writing, to OCC's 



trial attomey in the proceeding at the time this Agreement is executed. CG&E may amend its 

designated counsel, paralegal and address upon providing such designation, in writing, to OCC's 

trial attomey in the proceeding by hand delivery or first class mail and with a confirming e-mail 

lo OCC's trial attomey. CG&E shall file with an administrative agency or court of competent 

jurisdiction, not later than seven (7) calendar days after the receipt of OCC's notice, a motion 

and affidavits with respect to each of the identified Protected Materials demonstrating the 

reasons for maintaining the confidentiality of the Protected Materials. The affidavits for the 

motion shall .set forth facts delineating that the documents or information designated as Protected 

Materials have been maintained in a confidential manner and the precise nature and justification 

for the injury that would result from the disclosure ofsuch information. If CG&E does not file 

such a motion within seven calendar days of CG&E's receipt of OCC's notice, then the Protected 

Materials shall be deemed non-confidential and not subject to this Agreement. Arguments that 

would disclose Protected Materials will be conducted in camera by the administrative agency or 

court of competent jurisdiction closed to parties except CG&E, OCC, their counsel, and others 

authorized by the administrative agency or court of competent jurisdiction to be present. Until 

such time as the administrative agency or court of competent jurisdiction decides on the 

proposed use of the Protected Materials, that portion of the hearing transcript that contains 

Protected Materials shall be sealed and shall itself be subject to this Agreement. 

Any portions of the Protected Materials that the administrative agency or court of 

competcnl jurisdiclion has deemed to be protected thai ultimately are admitted into evidence 

shall be filed in sealed, confidential envelopes or other appropriate containers sealed from the 

public record. In the event that OCC's utilization of the Protected Materials does not provide 

CG&E the requisite seven (7) calendar days advance notice prior to the commencement of the 



hearing, OCC shall file such Protected Materials under seal for consideration by the 

administrative agency or court of competent jurisdiction until such time as the Parties or the 

administrative agency or court of competent jurisdiction decides otherwise. OCC shall, however, 

endeavor to provide CG&E the requisite seven (7) calendar days advance notice of intent to 

utilize Protected Materials prior to the commencement of the hearing and shall in any case 

provide as much notice as possible. 

Examination of a witness that would disclose Protected Materials that the administrative 

agency or court of competent jurisdiction has deemed to be protected shall be conducted in 

camera, closed to all parties except counsel for the Parties and other Authorized Representatives 

of OCC. Transcripts of the closed hearing shall be stored in sealed envelopes or other 

appropriate containers sealed pursuant lo the order of the administrative agency or court of 

competent jurisdiction. 

10. It is expressly understood that upon a filing made in accordance with paragraph 9 

or paragraph 11 of this Agreement, the burden shall he upon CG&E to show that any materials 

labeled as Protected Materials pursuant to this Agreement are confidential and deserving of 

protection from disclosure. 

11. OCC will promptly give CG&E notice if OCC receives a public records request 

for Protected Materials. CG&E will have seven calendar days after receipt of OCC's notice to 

deliver to OCC a written response that addresses the merits of whether OCC should release the 

Protected Materials as public records. If CG&E does not provide OCC with said written 

response within the seven calendar days, then the Protected Materials subject to the public 

records request can be deemed by OCC to be non-confidential and in the public domain. If 

CG&E provides OCC with said written response and OCC decides that the Protected Materials 



should be released, then OCC will give notice to CG&E that OCC intends to release the 

Protected Materials in question. OCC may, however, give the notice referenced in the preceding 

sentence to CG&E at any time after receipt of a public records request, if OCC decides that 

Protected Materials should be released in response to the public records request. CG&E will 

have seven calendar days after its receipt of OCC's notice (of an intent to release Protected 

Materials) to file a pleading before an administrative agency or court of competent jurisdiclion to 

prevent disclosure of the Protected Materials in question. If CG&E does not file at the 

administrative agency or court of competent jurisdiction within seven calendar days to prevent 

OCC from disclosing the Protected Materials, then such Protected Materials can be deemed by 

OCC to be non-confidential and in the public domain. If CG&E does file with an administrative 

agency or court of compeieni jurisdiction to prevent disclosure of Protected Materials, then OCC 

shall maintain the confidentiality of such materials until the administrative agency or court 

makes a determination regarding disclosure. Notice in this paragraph will be effected in the 

same manner as the notice in paragraph 9 of this agreement. If, in connection with OCC's non

disclosure of Protected Materials, an administrative agency or court awards attorney's fees that 

OCC or any employee or official of OCC would have to pay pursuant to Ohio law regarding 

public records, then CG&E will pay such awarded fees to the third party that was awarded the 

fees so that OCC and OCC's employees and officials are held harmless. 

12. Once the OCC has complied with its records retention schedule(s) pertaining to 

the retention of the Protected Materials and the OCC detennines that it has no further legal 

obligation lo retain the Protected Materials, the OCC shall certify in writing to CG&E that all 

copies of the Protected Materials have been returned or disposed of pursuant to the records 

retention schedule unless introduced into the record under seal. OCC may keep one copy of each 



document designated as Protected Material that was offered into the record under sea! and one 

copy of all testimony, cross-examination, transcripts, briefs and work product pertaining to such 

information atid shall maintain that copy under secure conditions as provided in this Agreement. 

13. By entering into this Protective Agreement, OCC does not waive any right that it 

may have to dispute CG&E's determination regarding any material identified as confidential by 

CG&E and to pursue those remedies that may be available to OCC before an administrative 

agency or court of competent jurisdiction. 

14. By entering into this Protective Agreement, CG&E does not waive any right it 

may have to object to the discovery of confidential material on other grounds and to pursue those 

remedies that may be available to CG&E before the Commission or court. 

15. This Agreement represents the entire understanding of the parties with respect to 

Protected Materials and supersedes all other understandings, written or oral, with respect to the 

Protected Materials. No amendment, modification, or waiver of any provision of this Agreement 

shall be valid, unless in writing signed by both parties. 

16. This Agreement shall be governed by and construed in accordance with the laws 

ofthe State ofOhio. 



CG&E 
BY: 

OCC 
BY: 

:R^lcU^^-^ 
r^ 

D^e f 

Counsel 
W-l 

'"h'loG 
Date 



BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter ofthe Application of ) 
The Cincinnati Gas & Electric Company to ) 
Modify its System Reliability Tracker ) Case No. 05-724-EL-UNC 
Component of its Market-Based Standard ) 
Service Offer. ) 

PROTECTIVE AGREEMENT 

This Protective Agreement (Agreement) is entered into by and between The Cincimiati 

Gas & Electric Company (CG&E or Company) and the Office of the Ohio Consumers' Counsel 

(OCC) (collectively, the Parties). This Agreement is designed to facilitate and expedite the 

exchange of information in the discovery process in this proceeding, as this proceeding is 

defined herein. It reflects agreement by the Parties at this time as to the marmer in which 

protected materials, as defined herein, are to be treated. This Agreement is not intended to 

constitute any resolution of the merits conceming the confidentiality of any of the protected 

materials or any resolution of CG&E's obligation to produce (including the maimer of 

production) any requested material. 

1. The purpose of this Agreement is to pennit prompt access to and review of such 

protected materials in a controlled manner, which will allow their use while protecting such data 

from disclosure to non-participants, without a prior ruling by an administrative agency or court 

of competent jurisdiction regarding whether the information deserves protection. 

2. This Proceeding shall mean the above-captioned case, including any appeals and 

other cases related thereto. 

3. Protected Materials shall mean documents and information fiimished subject to 

the terms of this Agreement and so designated by CG&E by conspicuously marking each 



document or written response as confidential. Protected Materials shall not include any 

information or documents contamed in the public files of an administrative agency or court or 

otherwise in the public domain. 

4. Protected Materials provided in the context of this proceeding shall be provided to 

OCC for use by OCC in conjunction with this and related proceedings (including appeals). 

Nothing in this paragraph is intended to preclude the use of any portion of the Protected 

Materials that becomes part ofthe public record or enters into the public domain. 

5. As used in this Agreement, the term Authorized Representative shall include the 

OCC's counsel of record in this proceeding and other attomeys, paralegals, economists, 

statisticians, accountants, consultants, or other persons employed or retained by OCC and 

engaged in this proceeding. 

6. Access to Protected Materials is permitted to OCC's Authorized Representatives 

who are either a signatory to this Agreement or who have executed a Non-Disclosure Certificate 

in the form attached as Exhibit A prior to any access. OCC shall treat all Protected Materials, 

copies thereof, information contained therein, and writings made therefrom as proprietary and 

confidential, and shall safeguard such Protected Materials, copies thereof, information contained 

therein, and writings made therefrom so as to prevent voluntary disclosure to any persons other 

than OCC's Authorized Representatives. 

7. In the event that any OCC Authorized Representative ceases to be engaged in this 

proceeding, access to such materials by such person shall be terminated immediately and such 

person shall promptly remm any Protected Materials in his or her possession to another 

Authorized Representative of OCC and if there shall be no such Authorized Representative, such 

person shall treat such Protected Materials in the manner set forth in Section 12 hereof as if the 

2-



proceedings herein had been concluded. Any person who has agreed to the foregoing Non-

Disclosure Certificate shall contmue to be bound by the provisions of this Agreement even if no 

longer so engaged. 

8. OCC may disclose Protected Materials or OCC writings regarding their contents 

to any individual or entity who is in possession of said Protected Materials and is boimd by a 

protective order or a similar protective agreement with CG&E with respect to the Protected 

Materials that may be disclosed by OCC. 

9. If OCC desires to include, utilize or refer to any Protected Materials in such a 

manner, other than in a manner provided for herein, that might require disclosure of such 

material, OCC shall first give notice to CG&E, specifically identifying each of the Protected 

Materials that could be disclosed in the public domain. OCC will serve said nofice on CG&E, to 

the attention of CG&E's designated counsel at the office designated by CG&E/Cinergy, by one 

ofthe following four methods: (1) hand-delivering the nofice to any CG&E or Cinergy personnel 

at the designated office with an opportunity for said personnel to indicate receipt by signature, or 

(2) mailing the notice by United States mail, using Certified Mail with Retum Receipt, or (3) 

sending tiie notice by an ovemight dehvery service with signature required for delivery, or (4) 

hand-delivering the notice to CG&E's designated counsel in person at any location. OCC will 

also mail a copy ofthe notice to the designated paralegal at CG&E's second designated address; 

however, the notice is effective upon delivery ofthe notice per one ofthe four above-described 

methods regardless of notice to the designated paralegal. CG&E shall designate its counsel, 

paralegal, and address for receipt of notice by providing such designation, in writing, to OCC's 

trial attomey in the proceeding at the time this Agreement is executed. CG&E may amend its 

designated counsel, paralegal and address upon providing such designation, in writing, to OCC's 



trial attomey in the proceeding by hand delivery or first class mail and with a confirming e-mail 

to OCC's trial attomey. CG&E shall file with an administrative agency or court of competent 

jurisdiction, not later than seven (7) calendar days after the receipt of OCC's notice, a motion 

and affidavits with respect to each of the idenfified Protected Materials demonstrating the 

reasons for maintaining tiie confidentiality of the Protected Materials. The affidavits for the 

motion shall set forth facts delineating that the documents or information designated as Protected 

Materials have been maintained in a confidential manner and the precise nature and justification 

for the injury that would result from the disclosure ofsuch information. If CG&E does not file 

such a motion within seven calendar days of CG&E's receipt of OCC's notice, then the Protected 

Materials shall be deemed non-confidential and not subject to this Agreement. Arguments that 

would disclose Protected Materials will be conducted in camera by the administrative agency or 

court of competent jurisdiction closed to parties except CG&E, OCC, their counsel, and others 

authorized by the administrative agency or court of competent jurisdiction to be present. Until 

such time as the administrative agency or court of competent jurisdiction decides on the 

proposed use of the Protected Materials, that portion of the hearing transcript that contains 

Protected Materials shall be sealed and shall itself be subject to this Agreement. 

Any portions of the Protected Materials that the administrative agency or court of 

competent jurisdiction has deemed to be protected that ultimately are admitted into evidence 

shall be filed in sealed, confidential envelopes or other appropriate containers sealed from the 

public record. In the event that OCC's utihzation ofthe Protected Materials does not provide 

CG&E the requisite seven (7) calendar days advance notice prior to the commencement of the 

hearing, OCC shall file such Protected Materials under seal for consideration by the 

administrative agency or court of competent jurisdiction until such time as the Parties or the 



administrative agency or court of competent jurisdiction decides otherwise. OCC shall, however, 

endeavor to provide CG&E the requisite seven (7) calendar days advance notice of intent to 

utilize Protected Materials prior to the commencement of the hearing and shall in any case 

provide as much notice as possible. 

Examination of a witness that would disclose Protected Materials that the administrative 

agency or court of competent jurisdiction has deemed to be protected shall be conducted in 

camera, closed to all parties except counsel for the Parties and other Authorized Representatives 

of OCC. Transcripts of the closed hearing shall be stored in sealed envelopes or other 

appropriate containers sealed pursuant to the order of the administrative agency or court of 

competent jurisdiction. 

10. It is expressly understood that upon a fihng made in accordance with paragraph 9 

or paragraph 11 of this Agreement, the burden shall be upon CG&E to show that any materials 

labeled as Protected Materials pursuant to this Agreement are confidential and deserving of 

protection from disclosure. 

11. OCC will promptly give CG&E notice if OCC receives a public records request 

for Protected Materials, CG&E will have seven calendar days after receipt of OCC's notice to 

deliver to OCC a written response that addresses the merits of whether OCC should release the 

Protected Materials as public records. If CG&E does not provide OCC with said written 

response within the seven calendar days, then the Protected Materials subject to the public 

records request can be deemed by OCC to be non-confidential and in the public domain. If 

CG&E provides OCC with said written response and OCC decides that the Protected Materials 

should be released, then OCC will give notice to CG&E that OCC intends to release the 

Protected Materials in question. OCC may, however, give the nofice referenced in the preceding 

5-



sentence to CG&E at any time after receipt of a public records request, if OCC decides tiiat 

Protected Materials should be released in response to the public records request. CG&E will 

have seven calendar days after its receipt of OCC's notice (of an intent to release Protected 

Materials) to file a pleading before an administrative agency or court of competent jurisdiction to 

prevent disclosure of the Protected' Materials in question. If CG&E does not file at the 

administrative agency or court of competent jurisdiction within seven calendar days to prevent 

OCC from disclosing the Protected Materials, then such Protected Materials can be deemed by 

OCC to be non-confidential and in the public domain. If CG&E does file with an administrative 

agency or court of competent jurisdiction to prevent disclosure of Protected Materials, then OCC 

shall maintain the confidentiality of such materials until the administrative agency or court 

makes a determination regarding disclosure. Notice in this paragraph will be effected in the 

same manner as the notice in paragraph 9 of this agreement. If, in coimection with OCC's non

disclosure of Protected Materials, an administrative agency or court awards attomey's fees that 

OCC or any employee or official of OCC would have to pay pursuant to Ohio law regarding 

public records, then CG&E will pay such awarded fees to the third party that was awarded the 

fees so that OCC and OCC's employee and official are held harmless. 

12. Once the OCC has comphed with its records retention schedule(s) pertaining to 

the retention of the Protected Materials and the OCC determines that it has no fiirther legal 

obligation to retain the Protected Materials, the OCC shall certify in writmg to CG&E that all 

copies of the Protected Materials have been returned or disposed of pursuant to the records 

retention schedule unless introduced into the record under seal. OCC may keep one copy of each 

document designated as Protected Material that was offered into the record under seal and one 



copy of all testimony, cross-examination, transcripts, briefs and work product pertaining to such 

information and shall maintain that copy under secure conditions as provided in this Agreement. 

13. By entering into this Protective Agreement, OCC does not waive any right that it 

may have to dispute CG&E's determination regarding any material identified as confidential by 

CG&E and to pursue those remedies that may be available to OCC before an administrative 

agency or court of competent Jurisdiction. 

14. By entering into tiiis Protective Agreement, CG&E does not waive any right it 

may have to object to the discovery of confidential material on other grounds and to pursue those 

remedies that may be available to CG&E before the Commission or court. 

15. This Agreement represents the entire understanding ofthe parties with respect to 

Protected Materials and supersedes all other xmderstandings, written or oral, with respect to the 

Protected Materials. No amendment, modification, or waiver of any provision of this Agreement 

shall be valid, unless m writing signed by both parties. 

16. This Agreement shall be governed by and construed in accordance with the laws 

ofthe State ofOhio. 



CG&E 
BY: 

OCC 
BY: 

0 ^ ^ 
Counsel 

^//P/^ ^ 
Dafi Dat^ / 



Exhibit A 

BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter ofthe Application of ) 
The Cincinnati Gas & Electric Company to ) 
Modify its System Reliability Tracker ) Case No. 05-724-EL-ATA 
Component of its Market-Based Standard ) 
Service Offer ) 

NON-DISCLOSURE CERTIFICATE 

I certify my understanding tiiat protected materials are provided to me pursuant to 

the terms and restrictions of the Protective Agreement, last executed 

2005, and certify that I have been given a copy of and have read the Protective 

Agreement, and that I agree to be bound by it. I understand that the contents of protected 

materials, and any writings, memoranda, or any other form of infonnation regarding or 

derived from protected materials shall not be voluntarily disclosed to anyone other than 

in accordance with the Protective Agreement and shall be used only for the purposes as 

defined in paragraph two and paragraph four ofthe Protective Agreement. I acknowledge 

that a violation of tiiis Certificate constitutes a breach of obligations to the Company 

hereby assumed. 

Name: 

Company: 

Address: 

Telephone: 



CaseNo. 03-93-EL-ATA 

CaseNo. 03-2079-EL-AAM 

Case No. 03-2081 -EL-AAM 
Case No. 03-2080-EL-ATA 

BEFORE 
THE PUBLIC UTtLrrmS COMMISSION OF OHIO 

In the Matter ofthe Application of 
The Cincinnati Gas & Electric Company 
To Modify Its Non-Residential Generation 
Rates to Provide for Market-Based Standard 
Service Offer Pricing and to Establish a Pilot 
Alternative Competitively-Bid Service Rate 
Option Subsequent to Market Development Period 

In the Matter ofthe Application of 
The Cincinnati Gas & Electric Company 
For Authority to Modify Current Accounting 
Procedures for Certain Costs Associated With 
The Midwest Independent Transmission 
System Operator 

In the Matter ofthe Application of 
The Cincinnati Gas & Electric Company 
For Authority to Modify Current Accounting 
Procedures for Capital Investment in its 
Electric Transmission and Distribution System 
And to Establish a Capital Investment Refiability 
Rider to be Effective After the Market 
Development Period 

PROTECTIVE AGREEMENT 

This Protective Agreement (" Agreement") is entered into by and between The Cincinnati 

Gas & Electric Company ("CG&E") and the Ohio Consumers' Counsel ("OCC")> (collectively, tlie 

Parties), This Agreement is designed to facilitate and expedite the exchange of infonnation in the 

discovery process in this proceeding, as "this proceeding" is defined herein. It reflects agreeinent by 

CG&E and OCC at this time as to the manner in which "protected materials," as defined herein, are 

to be treated. This Agreement is not intended to constitute any resolution ofthe merits conceming 

the confidentiafity of any ofthe protected materials or any resolution of CG&E's obligation to 

produce (including tire maimer of production) any requested material. 

I. The purpose of this Agreement is to permit prompt access to and review ofsuch 

protected materials in a controlled maimer which will allow their use for the purposes of this 

proceeding while protecting such data from voluntary disclosure to non-participants, all without a 



prior ruling by the Public Utilities Commission ofOhio ("Coramission") regarding whether the 

information ia deserving of protection. 

2. "This Proceeding" shall mean the proceeding upon the application for approval of 

the Company's filings before the Commission under the above-captioned cases, 

3. "Protected materials" shall mean documents and information furnished subject to tlie 

terms of this Agreement and so designated by CG&E by conspicuously marking each document or 

written response as confidential. Protected materials shall not include any information or documents 

contained in the public files ofthe Commission or any other state or federal agency and shall not 

include documents or infonnation which at, or prior to, commencement of these proceedings, is or 

was in the public domain, or which enters mto the public domain as a result of publication by 

CG&E. 

4. "Protected materials" provided in the context of this proceeding shall be provided to 

OCC for use by OCC solely in conjunction with this proceeding. Nothing in this paragraph is 

intended to preclude the use of any portion ofthe confidenfial infonnation that becomes part ofthe 

public record. 

5. As used in this Agreement^ tlie term "Authorized Representative" shall include the 

OCC's counsel of record in this proceeding and other attomeys, paralegals, economists, statisticians, 

accountants, consultants, or other persons employed or retained by OCC and directly engaged in 

this proceeding. 

6. Access to protected materials is permitted to OCC's Autiiorized Representatives who 

are either a signatory to this Agreement or who have executed a Non-Disclosure Certificate in the 

form attached as Exhibit A prior to any access. OCC shall treat all protected materials, copies 

thereof, infonnation contained therein, and notes made therefix)m as proprietary and confidential, 

and shall safeguard such protected materials, copies thereof, information contained therein, and 



notes made therefrom so as to prevent voluntary disclosure to any persons other than OCC's 

Authorized Representatives. 

7. In the event that any OCC's Authorised Representative ceases to be engaged in this 

proceeding, access to such materials by such person shall be terminated immediately and such 

person shall promptly retum any protected materials in his or her possession to another Authorized 

Representative of OCC and if there shall be no such Authorized Reprcseutative, then such person 

shall treat such protected materials in the manner set forth in Section 12 hereof as if the proceedings 

herein had been concluded. Any person who has agreed to the foregoing Non Disclosure 

Certificate shall continue to be bound by the provisions of this Agreement even if no longer so 

engaged. 

8. OCC may make copies ofthe protected materials or notes regarding its contents but 

agrees not to voluntarily disclose said copies or notes to any individual or entity who has not 

executed a Non-Disclosure Certificate. 

9. If OCC desires to include, utilize, or refer to any protected materials in such a 

manner, other than in a manner provided for herein, that might require disclosure ofsuch material, 

OCC shall first notify counsel for CG&E, specifically identifying each ofthe protected materials 

and indicating the proposed manner of their use. Negotiations shall then be undertaken by counsel 

for CG&E and OCC in order to reach agreement on the use ofthe protected materials and on the 

form in which the protected materials will be used. 

If CG&E is unwilling to waive objection to said use ofsuch protected materials, CG&E 

shall provide to the Coxmnissioa, not later than five (5) business days after the receipt of OCC's 

notification, a motion and affidavits with respect to each ofthe identified protected materials 

demonstrating the reasons for maintaining the confidentiality ofthe protected materials. The 

affidavits shall set forth facts delineating that the documents or information designated as protected 

materials have been maintained in a confidential maimer and the precise nature and justification for 



the injury that would result from the disclosure ofsuch information. All objections and arguments 

related to the protected materials shall be conducted in camera by tlie Commission, closed to all 

parties except CG&E and counsel for CG&B and counsel and other Authorized Representatives of 

OCC. Until such fime as the Corrunission decides on the proposed use of the protective material, 

that portion ofthe hearing transcript that refers to such protected materials shall be temporarily 

sealed and shall itself be subject to this Agreement. 

Any portions ofthe protected materials that the Commission has deemed to be protected 

that ultimately are admitted into evidence shall be filed in sealed, confidential envelopes or other 

appropriate containers endorsed to the effect that they are sealed firom the public record pursuant to 

O.A.C. 4901-l-24(d). In the event that OCCs utilization ofthe protected materials does not provide 

CG&E the requisite five (5) business days advance nofice prior to the commencement ofthe 

hearing, OCC shall file such protected materials imder seal for considerafion by the Corrunission 

until such time as tlie Parties or the Commission decide otherwise. OCC shall, however, endeavor 

to provide CG&E the requisite five (5) business days advance notice of intent to utihze protected 

materials prior to the commencement ofthe hearing and shall in any case pro\did6 as much notice as 

possible. 

Examination of a witness concerning the protected materials that the Commission has 

deemed to be protected shall be conducted in camera, closed to all parties except CG&E and 

counsel for CG&E and counsel and other Authorized Representatives of OCC, Transcripts ofthe 

closed hearing sjiall be stored in sealed envelopes or other appropriate containers endorsed to the 

effect that they are sealed pursuant to the Coxmnission's order. 

10. It is expressly understood that upon motion or appHcation made in accordance with 

paragraph 9 of this Agreement the burden shall be upon CG&E to show that any mat^als labeled 

as protected pursuant to this Agreement should be considered confidential. 

11. In the event that any person seeks any protected materials by a public records 



request, the OCC will immediately give notice to counsel for CG&E ofthe identity of tiie requested 

protected materials so that CG&E will have an opportunity, within a reasonable period of time, to 

demonstrate to the OCC which portjons ofthe requested protected materials constitute trade secrets 

or are otherwise exempt from disclosure under any otiier exemptions provided by the pubhc records 

law. If OCC agrees as to the exempt status of any of the requested protected materials, OCC will 

protect those materials unless otherwise ordered by the Court. If OCC disagrees as to tire exempt 

status of any ofthe requested protected materials, prior to release of said materials OCC ^vill give 

notice to counsel for CG&E identifying those materials or portions thereof so that CG&E may seek 

any appropriate legal action CG&E deem necessary, including injunctive relief, to prevent 

disclosure of those materials. Upon notification to OCC by CG&E that CG&E m\l be pursuing 

legal action to protect said materials, the OCC will wait a reasonable period of time for such action 

to be initiated. If no such action is initiated, the OCC may disclose the records requested. 

12. Once the OCC has complied with its records retention schedule(s) pettaining to fire 

retenfion ofthe protected materials and the OCC determines that it has no fmtlier legal obhgation to 

retain the protected maierials, the OCC shall certify in writing to CG&E that all copies ofthe 

protected materials have been returned or disposed of pursuant to the records retention schedule 

unless introduced into the record under seal, OCC may keep one copy of each document designated 

as protected material that was offered into the record under seal and one copy of all testimony, 

cross-examination, transcripts, briefs and work product pertaining to such information and shall 

maintain that copy under secure conditions as provided in this Agreement. 

13. By entering into this Protective Agreement, OCC does not waive any right that it 

may have to dispute CG&E's deteraaination regarding any material identified as confidential by 

CG&E and to pursue those remedies that may be available to OCC before the Commission. 



14. By entering into this Protective Agreement, CG&E does not waive any right they 

may have to object to the discovery of confidential material on other grounds and to pursue those 

remedies that may be available to CG&E before the Commission. 

15. This Agreement represents the entire understanding ofthe parties with respect to 

protected materials and supersedes all other understandings, written or oral, with respect to the 

protected materials. No amendment, modification, or waiver of any provision of this Agreement 

shalf be valid, unless in writing signed by both parties. 

16. This Agreement shall be governed by and construed in accordance with the laws of 

the State of Ohio-

CG&E 
BY: 

Date 
5jo/fyf ^- \^-aL 

Date 



Exhibit A 

BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In tUe Matter ofthe Application of 
The Cincirmati Gas & Electric Company 
To Ivlodify Its Non-Residential Generation 
Ratt?s to Provide for Market-Based Standard 
Sendee Offer Pricing and to Establish a Pilot 
Alternative Competitively-Bid Service Rate 
Option Subsequent to Market Development Period 

In the Matter of fiie Application of 
The Cincinnati Gas & Electric Company 
For Authority to Modify Current Accounting 
Procedures for Certain Costs Associated With 
The Midwest Independent Transmission 
System Operator 

In the Matter of the Application of 
The Cincirmati Gas & Electric Company 
For Authority to Modify Current Accoxmting 
Proctsdures for Capital Investment in its 
Electric Transmission and Distribution System 
And to Establish a Capital Investment Refiability 
Rider to be Effective After the Market 
Development Period 

CaseNo. 03-93-EL-ATA 

Case No. 03-2079-EL-AAM 

CaseNo. 03-2081-EL-AAM 
CaseNo. 03-2080-'EL-ATA 

NON-DISCLOStJRE CERTIFICATE 

I certify my understanding that protected materials are provided to me pursuant to the terms 

and restiictions ofthe Protective Agreement, last executed fl U</ /"^ > 2004, and certify that 

I have been given a copy of and have read the Protective Agreement, and that I agree to be bound 

by it. I understand that the contents of protected materials, and any notes, memoranda^ or any other 

form of information regarding or derived fi-om protected materials shall not be voluntarily 

disclosed to anyone other than in accordance with the Protective Agreement and shall be used only 

for the purposes ofthe "proceeding" as defined in paragraph two ofthe Protective Agreement. I 



acknowledge that a violation of this Certificate constitutes a breach of obfigations to the Company 

hereby assumed. 

Namie: 

Company: 

Addiess: 

Telq.hone: . M H ^ H U ^ n H 



EXHIBIT B 

Office ofthe Ohio Consumers' Counsel YmrResickniiaiwuty Advocate 
Janine L. Migden-Ostrander 

Consumers' Counsel 

February 23. 2007 
(via ovemight delivery, signature required) 

Paul Colbert, Esq. 
Duke Energy Ohio, Inc. 
139 East Fourth Street 
Cincinnati, OH 45201 

RE: Duke Remand Cases 03-93-EL-ATA, et al. 
Notice Under Protective Agreement 

Dear Counsel: 

The Office ofthe Ohio Consumers' Counsel ("OCC") hereby gives Duke Energy Ohio, 
Inc. ("Duke Energy") notice - pursuant to Paragraph 9 of ail the protective agreements 
executed between the OCC and Duke Energy both before and after the remand from the 
Ohio Supreme Court regarding the 03-93-EL-ATA case and cases at any point 
consolidated with that case -- that tlie OCC "desires to include, utilize, and/or refer to 
Protected Materials in these Proceedings in such a manner not provided for within the 
Protective Agreement." The specific Protected Materials the OCC intends lo use in a 
manner not provided for in the Protective Agreement include all documents provided by 
Duke Energy under the Protective Agreement and the transcripts ofthe depositions (e.g. 
that of Don Wathen who appeared upon notice to Duke Energy and Greg Ficke who 
appeared subject to the OCC's subpoena) in which such documents were discussed or 
will be discussed as the above-captioned cases proceed. The OCC signed the protective 
agreements in order to obtain prompt access to the information that Duke Energy would 
not olherwise allow, with the right under Paragraph 9 for OCC lo inhiale the process that 
exists under law and rule for Duke Energy to have to prove its claim, if it can, to the 
Pubhc Utiiilies Commission ofOhio ('TUCO" or "Commission") that the documents in 
question should not be released to the pubhc domain. 

The OCC beheves that the pending proceedings require treatment ofthe Duke Energy-
provided information in the public domain. The presumption under Ohio law is that 
PUCO proceedings are to be conducted in the public hght. R.C. 4901.12; R.C. 4905.07. 
In these cases, the material subject to the Protective Agreement should be made public 
for the PUCO to 'Tile, with the records ofsuch cases, findings of fact and written 
opinions setting forth the reasons prompting the decisions arrived at, based upon said 
findings of fact.'' R.C. 4903.09. In the Supreme Court of Ohio^s remand to the 
Commission, the Court held that in order to meet the requirements of R.C. 4903.09, '''the 
PUCO's order must show, in sufficient detail, the facts in the record upon which the 
order is based, and the reasoning followed by the PUCO in reaching its conclusion.'" 
Ohio Con.sumers ' Counsel v. Public Ulil Comm.. 111 Ohio St. 3d 300, 20()6-Ohio-5789 
at ^23, quoting MCI Teleconmmnicalions Corp. v. Puhlic. Util. Comm. (1987), 32 Ohio 
St.3d306.312. 
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Paul Colbert, Esq. 
February 23, 2007 
Page Two 

In the original proceedings of these cases, the PUCO granted Duke Energy Ohio's (at that 
time, Cincinnati Gas & Electric's) request to keep side agreements secret and 
inaccessible to the OCC, and thereby to exclude the side agreements from the evidence 
that the PUCO would consider in deciding these cases involving many millions of dollars 
of rate increases for residential consumers. In its decision of November 22, 2006, the 
Supreme Court ofOhio ruled thai the PUCO erred in denying OCC access to the side 
agreements and remanded the case back to the PUCO. Id. at ^95. As the Court stated, a 
central issue that the PUCO must reconsider in this case is whether the appealed decision 
is reasonable within the context of possible "special considerations, in the form of side 
agreements among the signatory parties" and whether "one or more parties may have 
gained an unfair advantage in the bargaining process." Id, at ^86, In order for the 
Commission lo properly answer and address the Court's determinations for remand under 
the law ofOhio, the information provided by Duke Energy must be made public. 

Thank you for your attention to this matter. 

Sincerely, 

Jeffrey L. Small, Trial Attorney 
Assistant Consumers' Counsel 

Cc: AnhiuMiaibr^y^uig^T^^^ (electronic notice) 



EXHIBIT C 

BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

Consolidated Duke Energy Ohio, Inc., 
Rate Stabilization Plan Remand, and 
Rider Adjustment Cases 

Case Nos. 03-93-EL-ATA 
03-2079-EL-AAM 
03-2081-EL-AAM 
032080-EL-ATA 
05-725^EL-UNC 
06-1069-EL-UNC 
05-724-EL-UNC 
06-1085-EL-UNC 
06-1068-EL-UNC 

AFFIDAVIT 
OF 

PAUL A. COLBERT 

COMES NOW Paul A. Colbert, being duly sworn, deposes and says: 

1. My name is Paul A. Colbert. I am employed by Duke Energy Shared Services 
Inc., as Counsel for Duke Energy Corporation and its affiliated companies, 

2. I am the designated trial attomey for Duke Energy Ohio, Inc (DE-Ohio) in the 
above proceedings. 

3. This Affidavit is being filed with the Public Utilities Commission of Ohio 
("PUCO'' or '^Commission") in support of Motions for a Protective Order and 
Memoranda in Support filed by DE-Ohio, Duke Energy Retail Sales, LLC 
(DERS J and Cinergy Coip. 

4. On behalf of The Companies^ I am requesting tiiis Commission grant a Protective 
Order to The Companies to prevent the unreasonable and unfettered disclosure of 
thousands of pages of proprietary and trade secret infomiation provided to Office 
of the Ohio Consumers' Counsel (OCC) through Protective Agreements in the 
above captioned consolidated proceedings. 

5. On or about Monday, February 26, 2007, Coimsels for DE-Ohio, DERS, and 
Cinergy Corp., (collectively The Companies) received notice of the OCC's intent 
to use and make public confidential and proprietary information (Protected 
Material) provided by the Companies^ to OCC, pursuant to a Protective 
Agreement during discovery ofthe above captioned proceedings. 



6. The Protected Material provided to OCC pursuant to The Companies' respective 
Protective Agreements, and over the course of all of the above captioned 
proceedings, encompass thousands of pages of confidential material, including 
but not limited to, analysis, internal correspondence, confidential commercial 
contracts, terminated contracts, responses to data requests, responses to 
interrogatories, discussion of confidential business operations occurring during 
portions of sealed depositions, and specific customer account and load 
information. 

7. The notices provided by OCC purport to make public ''all documents" provided 
by The Companies pursuant to the respective Protective Agreements. Each notice 
fails to defme with any specificity which of the thousands of pages of Protected 
Materials and information provided under the Protective Agreement OCC intends 
to use or in what manner OCC wishes to use the information. 

8. On Tuesday, February 27, 2007, on behalf of The Companies, J telephoned Mr, 
Small of OCC to discuss what The Companies perceive as an unreasonable 
attempt to circumvent die protection of confidential and proprietary information 
provided during discovery through the respective Protective Agreements. I also 
attempted to discuss with specificity, which documents and information of the 
thousands of pages of Protected Materials OCC tinly wishes to use, the scope of 
the use, and attempt to negotiate a settlement with respect to the use and 
disclosure of that information on behalf of The Companies. 

9. Throughout Tuesday aftemoon February 27, 2007 and tlirough Wednesday 
February 28, 2007, I engaged in email correspondence with Mr. Small, carbon 
copying Mr. Sauer, and Ms. Hotz ofthe OCC, in continuance of my attempt to 
discern which documents OCC truly intends to use and the anticipated scope of 
use. Mr. Small indicated an absolute unwillingness to identify specific documents 
provided by The Companies, or negotiate any compromise with respect to the 
public use of any document or portion of document by the OCC. 

10. Attached is a true and accurate copy ofthe email correspondence, evidencing my 
attempts to reach a compromise and OCC's unwillingness to negotiate or resolve 
any controversy with respect to the Protected Material. 



FURTHER AFFIANT SAITH NOT. 

(JxT-
Paul A. Colbert 

STATE OF OHIO ) 
) SS: 

COUNTY OF HAMILTON ) 

Subscribed and sworn to before me this 2"^ day of March, 2007 

Notary Public 

My Commission Expires: C o - ff? - c>01 C) 

^s\y^,*''^,, 

\ MATIK TOMPKINS 

^ r ? P ^ ^ > S - - ' ^ ^o f̂̂ 'sslon Expires Aug. 29.2010 
'''C?:.0F.9V 



D'Ascenzo, Rocco 

From; Colbert, Paul 
Sent: Thursday. March 01, 2007 3:56 PM 
To: D'Ascenzo, Rocco 
Subject: FW: Voicemail Messages 

Original Message 
From: Colbert, Paul 
Sent: Wednesday, February 28, 2007 8:13 AM 
To: JEFP SMALL 
Cc: ANN HOTZ; LARRY SAUER; Bruce Weston (westonOocc.state.oh.us) 
Subject; RE: Voicemail Messages 

I am just trying to reach a compromise. I do not know why you feel the need to 
respond in an insulting and nasty manner. Regarding the case, I think you are likely to 
win the procedural issues as the AEs appear determined to provide more due process than 
required in order to build an appeal proof order. 1 think your chances of winning the 
case itself is low and the Commission is likely to affirm its November 23, 2004 Entry. So 
I think OCC is going through this for very little if anything. That is particularly true 
since, if market prices were set almost by any method, including your wholesale auction 
proposals, they would undoubtedly go up to the detriment of your client. If you wish to 
discuss the issue of whether documents should be public in a reasonable manner in an 
attempt to compromise I am at your disposal. Thank you. 

Original Message 
From: JEFF SMALL [mailto;smallQocc.state.oh.us] 
Sent: Tuesday, February 27, 2007 7:59 PM 
To; Colbert, Paul 
Cc: ANN HOTZ; LARRY SAUER 
Subject: RE: Voicemail Messages 

Knowing how much you believe in "judicial efficiency," it must be very difficult for you 
to observe me representing my client and the AEs also playing their designated roles 
without each of us taking instructions from you regarding how we should perform our tasks. 

Jeff 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH IT IS ADDRESSED AND 
MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL, GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED 
REVIEW, USE, DISCLOSURE OR DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT, OR BELIEVE YOU ARE 
NOT, THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE REPLY TO THE 
SENDER ONLY, AND STATE THAT YOU HAVE RECEIVED THIS MESSAGE. THEN IMMEDIATELY DELETE THIS 
COMMUNICATION AND ALL COPIES OF THIS COMMUNICATION. THANK YOU, 

>>> "Colbert, Paul" <Paul.Colbert@Cinergy.COM> 2/27/07 4:34 PM >>> 
You may want to check or involve someone who has authority. 

Thank you, 

Original Message 
From: JEFF SMALL [mailto:SMALL@occ.state.oh.us] 
Sent: Tuesday, February 27, 2007 4:30 PM 
To: Colbert, Paul 
Cc: ANN HOTZ; LARRY SAUER 
Subject: RE: Voicemail Messages 

The terms contained in the notification letters are not matters over which I have 
authority to compromise. 

Jeff 

mailto:Paul.Colbert@Cinergy.COM
mailto:SMALL@occ.state.oh.us


CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH IT IS ADDRESSED AND 
MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL, GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED 
REVIEW, USE, DISCLOSURE OR DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT, OR BELIEVE YOU ARE 
NOT, THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE REPLY TO THE 
SENDER ONLY, AND STATE THAT YOU HAVE RECEIVED THIS MESSAGE. 
THEN 
IMMEDIATELY DELETE THIS COMMUNICATION AND ALL COPIES OF THIS COMMUNICATION. THANK YOU. 

>>> "Colbert, Paul" <Paul.Colbert@Cinergy.COM> 2/27/2007 4:11 PM >>> 
I will inform Mr. Barker that his deposition is not necessary. 

Regarding the letters I was trying to determine if there is a compromise position that we 
can both live with. As I discussed with Larry, your letters do not indicate which 
documents, or what part of any document, you intend to use in the presentation of your 
case. The letters also do not state what use you can put the documents to publicly that 
you cannot perform with the documents under the protective agreements. If you are simply 
attempting to make them public for the sake of making the documents public we may not be 
able to agree. If you have a purpose in mind we may be able to find a compromise through 
release and redaction of specified material. Thank you. 

Original Message 
From: JEFF SMALL [mailto;SMALL®occ.state.oh.usj 
Sent: Tuesday, February 27, 2007 1:38 PM 
To: Colbert, Paul 
Cc: ANN HOTZ; LARRY SAUER 
Subject: Voicemail Messages 

This e-mail responds to your voicemail messages regarding 1) the deposition of Jason 
Barker and 2) the notice letters transmitted by the OCC pursuant to the protective 
agreements between the OCC and Duke Energy/Cinergy/DERS. 

Regarding the deposition, the OCC has decided that it will cancel the deposition of Mr. 
Barker. The OCC will inform the parties. I understand that Mr. Barker contacted you 
regarding your participation as counsel at the deposition. Therefore, please inform Mr. 
Barker regarding the cancellation. 

Regarding the letters, your message on Monday addressed the OCC's ability to present its 
evidence under seal in the 03-93 proceedings. 
The notices transmitted to you and to counsel for the other Duke affiliates are clear that 
the OCC does not want to proceed on that basis regarding any of the material that the 
affiliated companies have marked as part of the discovery process (including transcripts . 
from the depositions). 

Jeff 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH IT IS ADDRESSED AND 
MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL, GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED 
REVIEW, USE, DISCLOSURE OR DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT, OR BELIEVE YOU ARE 
NOT, THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE REPLY TO THE 
SENDER ONLY, AND STATE THAT YOU HAVE RECEIVED THIS MESSAGE. 
THEN 
IMMEDIATELY DELETE THIS COMMUNICATION AND ALL COPIES OF THIS COMMUNICATION. THANK YOU. 

mailto:Paul.Colbert@Cinergy.COM

