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ANSWER OF NEUTRAL TANDEM-MICfflGAN, LLC 
AND 

COUNTERCLAIM OF NEUTRAL TANDEM-MICfflGAN, LLC 
AND 

NEUTRAL TANDEM, INC. 

Pursuant to Section 4905.26, Revised Code, Rule 4901:9-01, Ohio Administrative Code 

("O.A.C."), and any other statutes and regulations deemed applicable, Neutral Tandem-

Mchigan, LLC ("NT Michigan"), by and through undersigned counsel, files this Answer to the 

Complaint of Level 3 Communications, LLC and Broadwing Communications, LLC, filed in this 

docket on May 31, 2007, and NT Michigan and Neutral Tandem, Inc. (collectively "Neutral 

Tandem") file their Counterclaim against Level 3 Communications, LLC and Broadwing 

Communications, LLC (collectively "Level 3"). 

ANSWER 

For its answer, NT Michigan states as follows in response to the respective paragraphs of 

the complaint, which are repeated in their entirety for convenience. 
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1. Level 3 is a Delaware corporation, duly licensed to transact business in 
Ohio, and maintaining its principal place of business at 1025 Eldorado Blvd., Broomfield, 
Colorado 80021. 

ANSWER; On information and belief, NT Michigan admits that Level 3 is a Delaware 

limited liability company headquartered in Broomfield, Colorado that is licensed to transact 

business in Ohio. 

2. Level 3 is a "public utility" pursuant to Sections 4905.02 and 
4905.03(A)(2), O.R.C., and is authorized to provide competitive local exchange and 
interexchange telecommunication services within Ohio pursuant to Certificate of Public 
Convenience and Necessity No. 90-9062 ("Certificate No. 90-9062"). 

ANSWER: On information and belief, NT Michigan admits the allegations contained in 

Paragraph 2. 

3. Broadwing is a wholly-owned subsidiary of Level 3 and a Delaware 
limited liability company, duly licensed to transact business in Ohio. 

ANSWER: On information and belief, NT Michigan admits the allegations contained in 

Paragraph 3. 

4. Broadwng is a "public utility" pursuant to Sections 4905.02 and 
4905.03(A)(2), O.R.C., and is authorized to provide competitive local exchange and 
interexchange teleconununication services within Ohio pursuant to Certificate of Public 
Convenience and Necessity No. 90-9107 ("Certificate No. 90-9107*). 

ANSWER: On information and belief, NT Michigan admits the allegations contained in 

Paragraph 4. 

5. NT-M is a Delaware limited liability company, duly licensed to transact 
business in Ohio, and maintaining its principal place of business at One South Wacker Street, 
Suite 200, Chicago, Illinois 60606. 

ANSWER: NT Michigan admits the allegations contained in Paragraph 5. 

6. NT-M is a "public utility" pursuant to Sections 4905.02 and 
4905.03(A)(2), O.A.C. [sic], and is authorized to pro\ade competitive local exchange and 
interexchange teleconununication services within Ohio under its Certificate of Public 
Convenience and Necessity No. 90-9283 ("Certificate No. 90-928T'). 



ANSWER: NT Michigan admits that it is a "public utility*' authorized to provide competitive 

local exchange and interexchange telecommunications services within Ohio under its Certificate 

of Public Convenience and Necessity No. 90-9283. 

7. NT-M is a wholly-owned subsidiary of Neutral Tandem, Inc. ("NTI"), a 
Delaware corporation, duly licensed to transact business in Ohio, and maintains its principal 
place of business at One South Wacker, Suite 200, Chicago, Illinois 60606. 

ANSWER: NT Michigan admits the allegations contained in Paragraph 7. 

8. Section 4905.26, O.R.C., provides, in pertinent part, as follows: 

Upon comolaint m writing against any public utility by anv person, firm, or 
corporation, or upon the initiative or complaint of the public utilities 
commission, that any rate, fare, charge, toll, rental, schedule, classification, or 
service, or any joint rate, fere, charge, toll, rental, schedule, classification, or 
service rendered, charged, demanded, exacted, or proposed to be rendered, 
charged, demanded, or exacted, is in any respect unjust, unreasonable, unjustly 
discriminatory, unjustly preferential, or in violation of law, or that anv 
regulation, measurement, or practice affecting or relating to anv service 
furnished bv the public utility, or in connection with such service^ is, or will 
be, in any respect unreasonable, uniust. insufficient, unjustly discriminatory, 
or unjustly preferential, or that anv service is, or will be. inadequate or cannot 
be obtained, and, upon complaint of a public utility as to any matter affecting its 
own product or service, if it appears that reasonable grounds for complaint 
are stated, the commission shall fix a time for hearing and shall notify 
complainants and the public utility thereof. Such notice shall be served not less 
than fifteen days before hearing and shall state the matters complained of. The 
commission may adjourn such hearing fi-om time to time. 

(Emphasis added). 

ANSWER: NT Michigan admits that the language quoted in Paragraph 8 appears in Section 

4905.26, Revised Code, and refers to that provision for a complete and accurate statement of its 

contents. NT Michigan denies any remaining allegations contained in Paragraph 8. 

9. Section 4905.22, O.R.C., provides as follows: 

Every public utility shall furnish necessary and adequate service and 
facilities, and every public utility shall furnish and provide with respect to its 
business such instrumentalities and facilities, as are adequate and in all respects 
just and reasonable. All charges made or demanded for any service rendered, or to 
be rendered, shall be just, reasonable, and not more than the charges allowed by 



law or by order of the public utilities commission, and no unjust or umeasonable 
charge shall be made or demanded for, or in connection with, any service, or in 
excess of that allowed by law or by order of the commission. 

(Emphasis added). 

ANSWER: NT Michigan admits that the language quoted in Paragraph 9 appears in Section 

4905.22, Revised Code, and refers to that provision for a complete and accurate statement of its 

contents, NT ^^chigan denies any remaining allegations contmned in Paragraph 9. 

10. The Commission has jurisdiction pursuant to Sections 4905.26, 4905.05, 
and 4905.06, O.R.C. 

ANSWER: NT Michigan states that each of the parties is a "telephone company* as defined 

by Section 4905.03(A)(2), Revised Code, admits that, as such, the Commission has jurisdiction 

over the parties pursuant to Sections 4905.04 and 4905.05, Re\ised Code, and states that the 

Commission also has general supervisory authority over each of the parties pursuant to Section 

4905.06, Revised Code. NT Michigan admits that the Commission has authority to entertain this 

complaint pursuant to Section 4905.26, Revised Code. 

11. Level 3 LLC provides high-quality voice and data services to carriers, 
ISPs, and other business customers over its IP-based network. In Ohio, Level 3 LLC provides 
resold and facilities-based local exchange and interexchange telecommunication services 
pursuant to Certificate No. 90-9028. 

ANSWER: On information and belief, NT Michigan admits the allegations contained in 

Paragraph 11. 

12. Broadwing provides high-qudity voice and data services to carriers, ISPs, 
and other business customers over its IP-based network. In Ohio, Broadwing provides resold 
and facilities-based local exchange and interexchange telecommunications services pursuant to 
Certificate No 90-9107. 

ANSWER: On information and belief, NT Michigan admits the allegations contained in 

Paragraph 12. 



13. In Ohio, NT-M provides solely a wholesale tandem transit services to 
wireless, wireline, and cable companies pursuant to Certificate No. 90-9283. NT-M does not 
originate or terminate any telecommunications traffic. 

ANSWER: NT Michigan denies the allegations contained in Paragraph 13. Answering 

fiirther, NT Michigan refers to Certificate No. 90-9283 for a complete and accurate statement of 

the services that NT Michigan is authorized to provide in Ohio. 

14. NT-M has on file with the Commission negotiated interconnection 
agreements with the following incumbent local exchange carriers: (a) Verizon North, Inc.; (b) 
SBC Ohio (now AT&T Ohio); and (c) Cincinnati Bell Telephone Bell Telephone (collectively, 
the"ILECs"). 

ANSWER: NT Michigan admits the allegations contained in Paragraph 14. Answering 

fiirther, NT Michigan states that it also has an interconnection agreement with United Telephone 

Company of Ohio d/b/a Embarq. 

15. NT-M has not filed, nor has this Commission approved, any traffic 
exchange agreements between NT-M and any other competitive local exchange carrier. 

ANSWER: NT Michigan admits the allegations contained in Paragraph 15. 

16. On July 6, 2004, Level 3 and NTI, on its own behalf and on behalf of its 
operating subsidiaries (hereinafter references to "NTI" shall include its subsidiary NT-M), 
entered into a commercially-negotiated traffic exchange agreement (the "Level 3 Agreement"), 
pursuant to which NTI delivers tandem transit traffic fi-om third-party carriers to Level 3. A 
similar commercially-negotiated traffic exchange agreement (the "Broadwing Agreement") had 
been entered on February 2, 2004, by which NTI delivers tandem transit traffic from third-party 
carriers to Broadwing. The Level 3 Agreement and the Broadwing Agreement (collectively, the 
"Complain^ts' TE Agreements") each include a specific, bargained-for termination provision 
allowing either party to terminate the agreement upon thirty (30) days' advanced written notice 
to the other party. 

ANSWER: NT Michigan admits that on July 6, 2004, Level 3 and Neutral Tandem, Inc. 

entered into a traffic exchange agreement pursuant to which Neutral Tandem, Inc. and its 

subsidiaries delivered tandem transit traffic from third party carriers to Level 3. NT Michigan 

admits that Level 3 and Neutral Tandem, Inc. entered into another agreement, dated February 2, 

2004, pursuit to which Level 3's subsidiary, Broadwing, purchased Neutral Tandem Inc.'s 



transit ser\dces and accepted transit traffic originated by third party carriers. NT Michigan 

admits that, under the terms of those agreements, Level 3 or Neutral Tandem, Inc. could 

terminate the agreements on thirty (30) days advance notice. NT Michigan denies any remaining 

allegations contained in Paragraph 16. 

17. On January 30, 2007, Level 3 provided written notice to NTI that the 
Level 3 Agreement would be terminated on March 2, 2007. On February 14, 2007, written notice 
was provided on behalf of Broadwing to NTI that the Broadwing Agreement would be 
terminated on March 23, 2007. The February 14, 2007 notice also extended the termination 
effective date of the Level 3 Agreement to March 23, 2007. NTI does not dispute that Level 3 
and Broadwing lawfiiUy terminated the Complainants' TE Agreements. 

ANSWER: NT Michigan admits that, on January 30, 2007, Level 3 provided notice to Neutral 

Tandem, Inc. that it intended to terminate the July 6, 2004 agreement on March 2, 2007, and that 

on February 14, 2007, Level 3 provided notice to Neutral Tandem, Inc. that it intended to 

terminate the February 2, 2004 agreement on March 23, 2007. NT Michigan admits that both 

agreements terminated by their terms. NT Michigan denies any remaining allegations contained 

in Paragraph 17. 

18. In Ohio, Level 3 terminates approximately 7.6 million minutes of transit 
traffic each month from NT-M; Broadwing terminates approximately 1.7 minutes of transit 
traffic each month from NT-M. Based on information and behef, approximately 3.3 billion 
minutes of transit traffic are exchanged in Ohio by all carriers. As a result, the amount of traffic 
that NT-M terminates to the Complainants represents about three-tenths (0.3) of a percent of all 
tandem transit traffic in the state. 

ANSWER: NT Michigan states that it terminates approximately 7.19 million minutes of 

transit traffic each month to Level 3 and approximately 2.12 million minutes of transit traffic to 

Broadwing each month in Ohio. Answering fiirther, NT Michigan states that it terminates 

approximately 4.99 million minutes of transit traffic to ICG, Level 3's subsidiary in Ohio, each 

month. NT Michigan lacks sufficient information to admit or deny the remaining allegations 

contained in Paragraph 18, and therefore denies them. 



19. In February and March of 2007, Complainants engaged in negotiations 
with NTI in an effort to reach a single, comprehensive, nationwide agreement. At the conclusion 
of those discussions, however, the parties were unable to reach a mutually acceptable 
replacement agreement. 

ANSWER: NT Michigan admits that in February 2007, Neutral Tandem, Inc. and Level 3 

engaged in negotiations to reach new agreements, and, to date, efforts to negotiate a new 

agreement have been unsuccessfiil. Answering fiirther, from Neutral Tandem Inc.'s perspective, 

a significant impediment which stands in the way of the parties reaching a new agreement has 

been Level 3's continued insistence that Neutral Tandem, Inc. pay Level 3 "reciprocal 

compensation" when Neutral Tandem, Inc. delivers to Level 3 tandem transit traffic from third 

party carriers. NT Michigan denies any remaining allegations contained in Paragraph 19. 

20. In early March of 2007, the Complainants extended the date on which they 
would no longer accept traffic via a direct network connection from NTI to June 25, 2007. 
(Complainants will continue to accept traffic from NTI and its carrier customers on an indirect 
basis.) The term of the Complainants' TE Agreements was not extended. As a result of this 
action, NTI has had more than the 30 days bargained-for in the Complainants' TE Agreements to 
inform its customers of the changed circumstances, and to allow its customers to take appropriate 
steps to ensure that their originating traffic reaches the Complainants' customers. 

ANSWER: NT Michigan states that in March 2007, after Neutral Tandem, Inc. and its 

subsidiaries had filed petitions before other state utility commissions to requke Level 3 to fiilfiU 

its statutory obligation to continue to accept terminating traffic from Neutral Tandem, Inc., and 

that Level 3 unilaterally decided that it would begin refiising to accept tandem transit traffic 

Neutral Tandem, Inc. delivers to Level 3 on behalf of third party carriers as of June 25, 2007. 

NT Michigan admits that the July 6, 2004 and February 2, 2004 agreements were not reinstated 

or formally extended. NT Michigan denies the remaining allegations contained in Paragraph 20. 

Answering fijrther. Level 3's assertion that NT Michigan must inform its customers of 

Level 3's threatened termination of service ignores the substantive issues discussed in the 

Counterclaim below, and simply presumes that Level 3 will prevail in this dispute. Level 3 made 



the same demands of Neutral Tandem, Inc. in a virtually identical proceeding before the Georgia 

Public Service Conunission. Level 3's demand proved to be self-serving and unmeritorious, and 

was rejected by the Georgia Commission when it granted Neutral Tandem's petition in that 

proceeding.* As detailed below, NT Michigan has a right to deliver traffic to Level 3 for 

termination on just, reasonable, and nondiscriminatory terms and conditions, and therefore is 

under no obligation to inform its customers of Level 3's decision to cancel the parties' previous 

contracts. Accordingly, NT Michigan is under no obligation at this time to inform its customers 

of Level 3's unlawfiil refiasal to maintain its existing interconnection with NT Michigan for the 

purpose of accepting terminating traffic from NT Michigan on nondiscriminatory terms as 

required by law. 

21. The calls in this dispute are destined to customers of the Complainants. 
The Compldnants have no incentive to see those calls fail and do not wish for their customers to 
be prevented from receiving calls. The Complainants believe that the calls originating from 
NTI's carrier customers may successfiilly be routed to the Complmnants through other transit 
arrangements, so long as reasonable steps are taken by NTI. NTI has not taken these responsible 
steps (i.e. informing its customers of termination of the Complainants' TE Agreements so that 
arrangements can be made), and has instead chosen only to file complaints against Level 3 in a 
number of states. While the Complainants have indicated their willingness to work to ensure that 
there are no disruptions of service associated with the termination of the agreements, NTI has 
taken no discemable actions to address the needs of its customers. Consequently, the 
Complainants initiate this proceeding to bring this matter to the attention of the Commission, and 
ask the Commission to order NT-M to notify its customers and make the arrangements necessary 
to ensure uninterrupted service to its customers. [FN: Complaints are pending in New York, 
Georgia, Florida, Illinois, Michigan, Minnesota, Connecticut, and California. No final decisions 
have been issued as of the date of this filing.] 

ANSWER: NT Michigan admits that the calls at issue in Level 3's Complmnt are destined to 

customers of Level 3. With respect to the allegations cen t r ed in the footnote in Paragraph 21, 

NT Michigan admits that, as of the date of Level 3's Compldnt, no final decisions had been 

issued in the proceedings in New York, Georgia, Florida, Illinois, Michigan, Minnesota, 

See Counterclaim ^61. 



Connecticut, and California. Answering fiirther, as of the date of this Answer, the Georgia 

Commission issued a final decision on June 19, 2007 granting Neutral Tandem, Inc. the same 

relief it seeks in its Countercl^m below, and ordering Level 3 to maintain its direct 

interconnection with Level 3 for the purpose of accepting terminating traffic. Neutral Tandem, 

Inc. and its subsidiaries have also filed complaints against Level 3 and Broadwing in Indiana, 

Washington D C , New Jersey, and Massachusetts. NT Michigan denies the remmning 

allegations contained in Paragraph 21. 

Answering fiirther, for the reasons set forth in its response to Paragraph 20, which NT 

Michigan incorporates herein, NT Michigan states that the Commission should reject Level 3's 

self-servmg request that the Commission "order NT-M to notify its customers and make the 

arrangements necessary to ensure uninterrupted service to its customers." Level 3 essentially 

requests that NT Michigan transit all of its traffic through a second tandem transit provider, the 

ILEC, in order to have the traffic terminated to Level 3's network. Routing traffic through two 

tandems for normal calling transport is a waste of tandem switching capacity and negates the 

benefits of network survivability and redundancy, as discussed below in the Counterclaim. 

Forcing NT Michigan to deliver traffic through the ILEC's tandem would negate the purpose for 

which its connection with the ILEC was created. NT Michigan connects with the ILEC solely to 

provide its customers with diverse and reliable facilities and routings in case one of the 

customer's connections with NT Michigan is temporarily cut. NT Michigan has used its 

connection with the ILEC for this purpose only to provide third party carriers using its tandem 

transit services with a highly reliable service to end-user customers, and to promote its ability to 

respond to disaster recovery. The connection therefore is not sized to handle the massive 

amounts of day-to-day traffic that NT Michigan terminates to Level 3 on behalf of third party 



carriers. Routing through the ILEC destroys the redundancy benefits provided by Neutral 

Tandem as well as the competitive benefits. 

22. The refiasal of NT-M to take appropriate steps in response to the pending 
termination of the Complainants' TE Agreements in order to avoid a possible disruption in 
service represents a failure to fiimish necessary and adequate service as required by Section 
4905.22, O.R.C. 

ANSWER: NT Michigan denies the allegations contained in Paragraph 22. 

23. The Complainants respectfiilly request that the Commission: 

a. Find that the Complainants have stated reasonable grounds for 
their Complaint; 

b. Find that NT-M's failure to inform its customers of the termination 
of the Complainants' TE Agreements is an unreasonable, unjust, 
and insufficient practice affecting or relating to its services as a 
telecommunication services provider, and a violation of its 
responsibility and duty under Section 4905.22, O.R.C., to fiimish 
necessary and adequate service; 

c. Order NT-M to notify its customers of the termination of the 
Complainants' TE Agreements, and to take such other steps as are 
necessary to ensure uninterrupted service to customers; 

d. In the event that NT-Ms customers cannot complete the steps to 
route the Complainants' traffic via an alternative provider by June 
25, 2007, order NT-M to route its customer's traffic over its 
existing interconnection arrangements with the ILECs; 

e. If NT-M terminates traffic to the Complainants afl;er June 25, 
2007, order NT-M to pay the Complainmits $0,001 per minute of 
use as compensation for the use of the Compldnants' network; 

f Order NT-M to post a bond to ensure that Complainants do not 
suffer financial harm in the event that NT-M refiises to pay for 
terminating traffic to the Complainants; and 

g. Order any and all such other relief as the Commission deems 
appropriate. 

ANSWER: NT Michigan denies the allegations contained in Paragraph 23, and, as a defense, 

affirmatively asserts, pursuant to Rule 4901:9-01(B), O.AC, that the Complaint fails to state 

reasonable grounds for complaint, and, therefore, should be dismissed. 

10 



NETJTRAL TANDEM'S COUNTERCLAIM AGAINST LEVEL 3 AND BROADWING 

Neutral Tandem is the telecommunications industry's only mdependent provider of 

''tandem transit" services. As a tandem transit provider. Neutral Tandem allows third party 

carriers to route calls to each other's networks, even though they may not be directly 

interconnected with each other. Neutral Tandem provides the transiting link between originating 

carriers who need to direct call traffic from their end-users to terminating carriers, like Level 3, 

whose end-users will receive the calls.^ Neutral Tandem currently delivers tandem transit traffic 

to Level 3 for Level 3's end-users in Ohio on behalf of eleven third party originating carriers in 

Ohio. 

For over two years. Neutral Tandem and Level 3 have been interconnected in Ohio, and 

other states, pursuant to negotiated agreements. Level 3, however, informed Neutral Tandem 

that it was terminating the interconnection contracts that enabled Neutral Tandem to deliver 

tandem tr^isit traffic to Level 3, because Level 3 did not believe the terms of those contracts 

were sufficiently advantageous to Level 3. To date, efforts to negotiate new agreements have 

been unsuccessfiil. 

As its Complaint makes clear. Level 3 has threatened to disconnect its current 

interconnections with Neutral Tandem as of June 25, 2007. Level 3 has demanded objectively 

unreasonable and discriminatory terms and conditions to continue to accept tandem transit traffic 

over those existing interconnections. Level 3's refiisal to accept termmating traffic from Neutral 

Tandem on reasonable, nondiscriminatory terms and conditions evidences its attempt to impede 

the development of competition in the telecommunications service market in Ohio in violation of 

^ As used in this Counterclaim, "tandem transit" traffic refers to the intermediary switching of local and 
other non-access traffic that originates on the networics of one telecommunications provider, and the 
deUvery of that traffic to the network of a second telecommunications provider located within the same 
local calling area. 
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Sections 4905.22 and 4905.35, Revised Code, and contrary to the policy objectives of this state 

expressly set forth in Section 4927.02, Revised Code. 

Other commissions and staff addressing the same set of facts and virtually identical 

claims filed by Neutral Tandem against Level 3 have found that Neutral Tandem's clauns are 

meritorious. On June 19, 2007, the Georgia Public Service Commission issued a final decision 

granting N^jtral Tandem the relief it seeks in this Counterclaim, and ordering Level 3 to 

maintmn its direct interconnection with Neutral Tandem for the purpose of accepting terminating 

traffic. Similarly, Staff of the IlUnois Commerce Commission recommended to the commission 

m that parallel proceeding that Neutral Tandem should be afforded the relief it seeks.'* 

Neutral Tandem therefore respectfially requests that the Commission order Level 3 to 

maintain its existing intercormection with Neutral Tandem in order to accept terminating traffic 

from Neutral Tandem on just, reasonable, and nondiscriminatory terms and conditions pursuant 

to Sections 4905.05, 4905.06, 4905.22, and 4905.35, Revised Code. In fiirther support of its 

Counterclaim, Neutral Tandem states as follows: 

BACKGROUND TO COUNTERCLAIM 

L The Parties 

1. Neutrd Tandem, Inc. is a Delaware corporation and is registered to do business in 

Ohio. Neutral Tandem-Michigan, LLC is a Delaware limited liability company and is a 

telecommunications carrier in Ohio authorized to provide local exchange and interexchange 

telecommunications services. Neutral Tandem-Michigan LLC and Neutral Tandem, Inc. and its 

subsidiaries are collectively referted to herein as 'TSfeutral Tandem." Like AT&T and other 

BLECs in Ohio, Neutral Tandem provides "tandem transit" services to other competitive 

^ See Counterclaim T[ 61. 

'̂  See Counterclaim 1H| 62-63. 
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telecommunications carriers that use Neutral Tandem's services to deliver traffic to the networks 

of other competitive telecommunications carriers with which they are not directly 

interconnected. 

2. Neutral Tandem's address and telephone number are: 

Neutral Tandem, Inc. 
One South Wacker 
Suite 200 
Chicago, IL 60606 
(312)384-8000 
(312) 346-3276 (fax) 

Ronald Gavillet 
Executive Vice President & 
General Counsel 
Neutral Tandem, Inc. 
One South Wacker, Suite 200 
Chicago, IL 60606 
(312)384-8000 
(312) 346-3276 (fax) 
rongavinet@neutraltandem. com 

Neutral Tandem's representatives to be served are: 

Barth E. Royer 
Bell & Royer Co., L.P.A. 
33 South Grant Avenue 
Columbus, Ohio 43215-3900 
(614)228-0704 
(614) 228-0201 (fax) 
barthroyer@aol.com 

John R. Harrington 
Jenner & Block LLP 
330 N.Wabash Ave. 
Suite 4700 
Chicago, IL 60611 
(312)222-9350 
(312)840-7791 (fax) 
jharrington@jenner. com 

3. On information and belief, Level 3 is a Delaware limited liability company and is 

an authorized telecommunications carrier in Ohio. 

4. On information and belief, Broadwing Communications, LLC is a Delaware 

limited liability company, is an authorized telecommunications carrier in Ohio. 

13 
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n . Jurisdiction 

5. Ohio law plainly requires that "[e]very public utility shall fiimish necessary and 

adequate service and facilities, and every public utility shall fiimish and provide with respect to 

its business such instrumentalities and facilities, as are adequate and in all respects just and 

reasonable." Section 4905.22, Revised Code. 

6. In addition, public utilities may only charge or demand rates that are "just, 

reasonable," Section 4905.22, Revised Code, and "no public utility shall make or give any undue 

or unreasonable preference or advantage to any person, firm, corporation, or locality, or subject 

any person, firm, corporation, or locality to any undue or unreasonable prejudice or 

disadvantage." Section 4905.335, Revised Code. 

7. Level 3 has unequivocally stated its intention to refiise to accept terminating 

traffic delivered to Level 3 by Neutral Tandem afi:er June 25, 2007. 

8. The Commission has authority to inquire into Level 3's threatened service 

termination under Sections 4905.04, 4905.05, and 4905.06, Revised Code, and has jurisdiction 

to entertain this Counterclaim under Section 4905.26, Revised Code, which grants the 

Commission the specific power to hear complaints against any public utility alleging "that any 

rate, fare, charge, toll, . . . or service . . . is in any respect unjust, unreasonable, unjustiy 

discriminatory, unjustly preferential, or in violation of law . . . or that any service is, or will be, 

inadequate or cannot be obtained . . . ." 

9. If carried out. Level 3's threats to refiise Neutral Tandem's traffic after June 25, 

2007 would have a substantial adverse effect on the ability of Neutral Tandem to provide 

services to the eleven third party carriers that utilize Neutral Tandem's tandem transit services in 

Ohio. Level 3's unilateral refiisal to accept Neutral Tandem's traffic also could lead to call 

blockages for the end-user customers of the third party carriers. 

14 



i n . The Nature of Neutral Tandem's Service 

10. Incumbent local exchange carriers ("ILECs") no longer are the sole providers of 

telecommunications services to end-users. Rather, competitive local exchange carriers 

("CLECs"), wireless carriers, and cable companies all provide these services as well. 

11. In an era of multiple telecommunications providers, customers of one non-

incumbent LEC carrier, such as a cable telephone provider, inevitably call customers of another 

non-ILEC, such as a wireless carrier. These companies must be able to route such calls to each 

other's networks, even though they may not be directly interconnected with each other. 

12. Traditionally, the only way for these companies to obtain this service (known as 

"tandem transit" ser\dce) was to utilize the incumbent LBCs' tandem transit services. In Ohio 

and elsewhere, ILECs such as AT&T are the principal providers of such transit services to 

competitive carriers. 

13. Neutral Tandem is the telecommunication industry's only independent provider of 

tandem transit services. Neutral Tandem offers tandem transit services to CLECs, wireless 

carriers, and cable companies throughout Ohio, and in over 74 LATAs nationwide. Neutral 

Tandem provides these carriers with altemative means to indirectly interconnect and exchange 

local traffic with each other, without using the incumbent LECs' tandem transit services. 

14. Neutral Tandem provides service to and/or has direct connections with nearly 

every major CLEC, wireless carrier, and cable provider in the United States. Neutral Tandem 

provides tandem transit service to eleven different competitive carriers that origmate traffic for 

termination in Ohio. 

15. Through its competitive tandem transit services, Neutral Tandem seeks to provide 

carriers v^th lower per-minute transit charges, reduced port charges and nonrecurring fees, 

simpler network configurations, increased network reliability, improved quality of service, and 

15 



traffic transparency. The availability of Neutral Tandem's tandem transit services gives 

competitive carriers an altemative to dealing solely with incumbent LECs for these essential 

services. 

16. Competitive tandem transit service also inherentiy builds redundancy into the 

telecommunications sector and infi^stmcture, which should allow for faster disaster recovery and 

provide more robust homeland security. Neutral Tandem's competitive tandem transit services 

also strengthen the redundancy and survivability of the public switched telephone network 

("PSTN"). 

17. Apart fi-om the public benefits associated with competition in the tandem transit 

business. Neutral Tandem provides significant benefits to competitive carriers that utilize Neutral 

Tandem's tandem transit service. These benefits include Neutral Tandem's willingness to pay 

for and manage ~ through the use of diverse transport suppliers ~ all of the transport connecting 

Neutral Tandem to the competitive carrier. 

IV. The Parties' Dispute and Level 3's Threat to Block Neutral Tandem's Traffic 

18. Neutral Tandem and Level 3 have been interconnected for over two years 

pursuant to a series of negotiated contracts. Specifically, Neutral Tandem delivers tandem transit 

traffic to Level 3 that has been originated by third party carriers, and accepts certain traffic 

originated by Level 3 for delivery to third party carriers, pursuant to a contract dated July 6, 2004 

(the "Level 3 Contract"). 

19. Similarly, Neutral Tandem delivers tandem transit traffic from third party carriers 

to Level 3's subsidiary Broadwing, and accepts tandem transit traffic from Broadwing for 

delivery to third party carriers, pursuant to a February 2, 2004 contract (the "Broadwing 

Contract"). 
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20. Neutral Tandem also accepts certain traffic originated by Level 3 for delivery to 

other carriers pursuant to a contract dated August IS, 2005 (the "Originating Contract"). Under 

these three contracts. Neutral Tandem and Level 3 currently are interconnected in thirteen states, 

mcluding Ohio, and in Washington D.C. 

21. The parties' various contracts renewed automatically on several occasions without 

incident. Indeed, Neutral Tandem and Level 3 entered into an amendment of the Originating 

Contract on January 31, 2007 (the "Originating Amendment") in order to provide Level 3 with 

more advantageous tandem transit pricing for traffic originated by Level 3. This was a continued 

attempt by Neutral Tandem to encourage Level 3 to utilize Neutral Tandem's services. 

22. Within hours of signing the Originating Amendment, Level 3 sent a fax to Neutral 

Tandem stating its intention to terminate the Level 3 Contract effective March 2, 2007, a copy of 

which is attached hereto as Exhibit 1. Level 3's fax was sent by the same Level 3 executive who 

just hours earlier had signed the Originating Amendment, yet the fax offered no explanation for 

Level 3's decision. 

23. On Febmary 14, 2007, Level 3 notified Neutral Tandem that it mtended to 

terminate the February 2004 Broadwing Contract in addition to the July 2004 Level 3 Contract. 

A copy of the Febmary 14 letter is attached hereto as Exhibit 2. The Febmary 14 letter stated 

that Level 3 would terminate both contracts effective March 23, 2007. {Id.) Level 3 has not, 

however, sought to terminate its August 2005 Contract, which was amended on January 31, 

2007, under which Level 3 takes advantage of Neutral Tandem's transit service for delivering its 

originating traffic to other carriers. 

24. On information and belief, by terminating the contracts under which Level 3 

received tandem transit traffic, while at the same tune renewing the contract under which Level 3 
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originated tandem transit traffic. Level 3 sought to deny its competitors the benefit of Neutral 

Tandem's competitive tandem transit services, while at the same time increasing Level 3's 

benefit by obtaining better terms from Neutral Tandem for Level 3's own originating traffic. 

25. Nevertheless, in its Febmary 14 letter. Level 3 claimed that the contracts were 

"not commercially balanced between the two parties" and that maintaining interconnection with 

Neutral Tandem under those contracts "is not a commercially reasonable or manageable option." 

{Id.) The letter stated that Level 3's goal was to "reach a single agreement with Neutral 

Tandem" prior to March 23 that would "supersede the current agreements" and ^'provide a single 

set of terms and conditions for the benefit of both parties." {Id. at 2.) 

26. In its Febmary 14 letter to Neutral Tandem, Level 3 also threatened to "otherwise 

manage the traffic exchanged under" the parties' Febmary 2004 and July 2004 Contracts if the 

parties did not reach agreement on a new contract by March 23, 2007. {Id.) Level 3 fiirther 

stated that it would attempt to "affect an orderly transition to mitigate any risks associated with 

Neutral Tandem customer traffic" if that occurred. (Id) 

27. On Febmary 19, 2007, Neutral Tandem responded to Level 3's letters. A copy of 

this response is attached hereto as Exhibit 3. In its response. Neutral Tandem reiterated its 

desire to work with Level 3 to arrive at mutually acceptable terms and conditions for 

interconnection. {Id.) Neutral Tandem also reminded Level 3 that it was obligated to 

interconnect with Neutral Tandem pursuant to the law of several states. {Id) Neutral Tandem 

notified Level 3 that any refijsd by Level 3 to interconnea with Neutral Tmidem would violate 

these interconnection obligations. However, the parties have been unable to reach an agreement. 

28. On Febmary 22, 2007, Level 3 responded to Neutral Tandem's request for 

intercormection under state law. A copy of this response is attached hereto as Exhibit 4. In its 
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response, Level 3 denied that it was requned to interconnect with Neutral Tandem for the 

purpose of receiving tandem transit traffic from third party carriers'networks. {Id.) Level 3 also 

reiterated its threat to effectuate the termination of the parties' existing mtercormection facilities 

as of March 23, 2007. {Id. at 2.) Specifically, Level 3 stated that its termination of the p r fes ' 

current interconnections could "materially impact the flow of traffic for [Neutral Tandem's] 

customers" and that there could be "intermptions of service associated with the termination of 

the agreements." {Id. at 2.) 

29. Neutral Tandem responded to Level 3's February 22 letter on Monday, Febmary 

26. A copy of this response is attached hereto as Exhibit 5. Neutral Tandem notified Level 3 

that its continued unwillingness to interconnect with Neutral Tandem on reasonable terms and 

conditions, as well as Level 3's continued threat to dismpt Neutral Tandem's service, constitute 

violations of its statutory obligations to accept terminating traffic on nondiscriminatory terms 

and conditions. Neutral Tandem requested that Level 3 remedy its violations by confirmmg that, 

in the event the parties have not established terms and conditions for continued intercormection 

by March 23, Level 3 would not disconnect the parties' existing interconnections. {Id.) 

30. On March 8, 2007, Level 3 notified Neutral Tandem that it would extend its self-

imposed deadline and would not terminate its curtent interconnection facilities with Neutral 

Tandem until June 25, 2007. 

31. On May 8, 2007, Level 3 reiterated its intent to stop accepting tandem transit 

traffic from Neutral Tandem. It fiirther stated that if Neutral Tandem continues to deUver traffic 

on behalf of third parties to Level 3 after June 25, 2007, Level 3 intends to charge Neutral 

Tandem a rate of $.001 per minute for that terminating traffic. Level 3 has not provided any 

cost justification to support the demanded $.001 per minute charge imposed on Neutral Tandem. 
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32. On May 31, 2007, Level 3 filed its Compldnt with the Commission. 

V. Neutral Tandem^s Attempts to Resolve This Dispute Through Negotiation 

33. Neutral Tandem has attempted to negotiate with Level 3 to mmntain the parties' 

current interconnection. Neutral Tandem has met with representatives from Level 3 on multiple 

occasions in an attempt to resolve these disputes. Several senior executives from Neutral 

Tandem traveled to Level 3's Colorado headquarters for an in-person meeting on Febmary 16, 

2007. Neutral Tandem also has had multiple telephone and e-mail exchanges with Level 3 to try 

to negotiate mutually agreeable interconnection terms. 

34. However, the parties have been unable to reach agreement. From Neutral 

Tandem's perspective, a significant impediment which stands in the way of the parties resolving 

this dispute has been Level 3's continued insistence that Neutral Tandem pay Level 3 "reciprocal 

compensation" when Neutral Tandem delivers to Level 3 tandem transit traffic from third party 

carriers. Level 3 demands "reciprocal compensation" from Neutral Tandem even though the 

traffic Neutral Tandem delivers to Level 3 is originated by end-users of the third party carriers. 

This would in effect force Neutral Tandem to become Level 3's clearinghouse, by collecting 

compensation from the carriers whose end-users originate the traffic that Neutral Tandem 

delivers to Level 3's network. Indeed, in its Verified Answer filed in response to a nearly 

identical complaint recently filed by Neutral Tandem in CaUfomia, Level 3 "admits that in 

negotiations for a new contract, . . . it requested 'reciprocal compensation' from Neutral 

Tandem."^ 

35. Neutral Tandem does not believe that paying Level 3 "reciprocal compensation" 

is appropriate when Neutral Tandem, like the incumbent LEC, serves as a transit provider for 

Level 3's Verified Answer, Cal. Pub. Util. Comm'n, f 29 (Apr. 16, 2007). 
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third party carriers. Under its contracts with Level 3, Neutral Tandem passed to Level 3 the 

signaling information that Neutral Tandem received from the origmating carrier, so that Level 3 

could bill the originating carrier appropriate termination charges. Neutral Tandem has made 

clear to Level 3 that it is willing to continue providing such information to Level 3, just as the 

incumbent LEC provides to Level 3 when the incumbent LEC provides transit services to Level 

3, so that Level 3 can seek appropriate compensation from the originating carrier. Further, Level 

3 incurs no incremental costs to maintain a dnect interconnection with Neutral Tandem. 

36. Based upon Level 3's testimony in New York in a similar proceeding. Level 3 

does not receive "reciprocal compensation" from incumbent LECs when the incumbent LEC 

pro\ides tandem transit service and delivers third party carriers' traffic to Level 3's network. No 

other third party carrier in Ohio has demanded reciprocal compensation from Neutral Tandem 

for delivering transit traffic for termination by such third party carrier. 

37. Thus, even though Level 3 will continue to receive the benefit of competitive 

tandem transit service (including lower rates) for traffic that it originates through Neutral 

Tandem pursuant to the Originating Amendment, Level 3 repeatedly has stated that it will begin 

refiising to accept tandem transit traffic Neutral Tandem delivers to Level 3 on behalf of third 

party carriers as of June 25, 2007. 

VL Level 3's Self-Contradictory Assertions Regarding the Basis for its Effort To 
Terminate Interconnection With Neutral Tandem 

38. Level 3 has, on more than one occasion, made public statements that are contrary 

to positions it has taken in cormection with this dispute. For example, in the Reply Comments of 

the Supporters of the Missoula Plan On Their Phantom Traffic Proposal, which was signed by 

Level 3's Vice President for Public Policy, William Hunt, and filed with the Federal 

Communications Commission ("FCC") in January 2007, Level 3 argued that its proposal 
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"reflects the more reasoned approach of establishing rules, which are enforceable pursuant to 

established [FCC] enforcement procedures, affirming that the terminating compensation is paid 

by origmating carriers to terminating carriers and requiring transit providers to pass through call 

detail information they receive to terminating carriers."^ 

39. Similariy, in the Reply Comments of the Missoula Plan supporters, which 

included Level 3, filed with the FCC in February 2007, Level 3 stated that "it is always the 

option of the carrier with the financial duty for transport [i.e., the originating carrier] to choose 

how to transport its traffic to the terminating carrier's [network]; direct intercormection to the 

[network] via its own facilities, use of the terminating carrier's facilities, or via the facilities of a 

third party."^ In fact. Level 3 itself has argued strenuously that tandem transit carriers should be 

entitled to direct intercormection in order to deliver other carriers' originating traffic to 

temunating carriers, and that terminating carriers (in this case Level 3 itself) should recover their 

costs from the originating carriers, not the intermediate carriers.^ 

40. In a letter Level 3 submitted in February 2007 to the FCC in support of Time 

Warner Cable's request for a declaratory ruling that CLECs may obtain interconnection under 

Section 251 of the 1934 Communications Act, Level 3 argued in favor of broad interconnection 

rights for wholesale telecommunications carriers.^ Each of these public assertions by Level 3 is 

inconsistent with Level 3's position in this dispute. 

^ See Reply Comments of the Missoula Flan Supporters in Support of Their Phantom Traffic Plan, at 11-
12, filed in CC Docket No. 01-92 (Jan 5,2007). 

' See Reply Comments of the Missoula Plan Supporters in Support of the Missoula Plan, at 26, filed in 
CC Docket No. 01-92 (Feb. 1, 2007). 

'Id. 

^ See Ex Parte Letter in Support of Petition of Time Warner Cable for Declaratory Ruling that CLEC May 
Obtain Interconnection under Section 251 of the Comm. Act of 1934, as Amended, to Provide Wholesale 
Telecomm. Svcs. to VOIP Providers, WC Docket No. 06-55, Letter at 4 (filed February 13, 2007). A 
copy of this letter is attached hereto as Exhibit 6. 
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41. Level 3's assertions that it seeks to terminate its intercormections with Neutral 

Tandem because of cost concerns are belied by the facts. Neutral Tandem pays 100% of the cost 

to transport tandem transit traffic to Level 3's network on behalf of third party carriers. 

Incumbent LECs, on the other hand, require Level 3 to share in the cost of the incumbent LEC 

delivering tandem transit traffic to Level 3. Moreover, in order to accept incumbent LEC tandem 

transit traffic, Level 3 must incur expenditures for establishing connectivity with multiple 

incumbent LEC switch locations, as opposed to a single point of connectivity with Neutral 

Tandem, for which, as noted above. Neutral Tandem bears all costs. Connectivity with Neutral 

Tandem also provides Level 3 with significant redundancy benefits. 

42. Level 3's demands for unsupported and discriminatory payments from Neutral 

Tandem, in the absence of any underiying costs, appear to be motivated by improper and 

unlawful motives aimed at causing Neutral Tandem harm. Level 3 has stated its intention to 

begin providing tandem transit services and compete with Neutral Tandem in that market. In a 

March 14, 2007 letter to Neutral Tandem, a copy of which is attached hereto as Exhibit 7, Mr. 

John Ryan, Level 3's Serrior Vice President and Assistant General Counsel, stated "Level 3 has 

made no secret of its intentions to offer its own competitive transit services . . . " {Id at 1-2) On 

January 22, 2007, Neutral Tandem announced that it had filed a registration statement with the 

SEC in connection with a proposed Initial Public Offering ("IPO") of its stock. In the press 

release announcing its IPO, Neutral Tandem said that it anticipated using the net proceeds from 

the IPO to fiand the continued expansion of its business. 

43. Within a few days of Neutral Tandem's IPO announcement. Level 3 contacted 

Neutral Tandem and requested that the parties amend their August 2005 Contract - the 

agreement by which Neutral Tandem accepts traffic originated by Level 3 for delivery to other 
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carriers - and that the amendment had to be executed very quickly. Neutral Tandem 

accommodated Level 3's request, and the parties entered into an amendment of the August 2005 

Contract on January 31, 2007, in order to provide Level 3 mth more advantageous pricing for 

the traffic Level 3 originated to Neutral Tandem for delivery to other carriers. 

44. Also on January 31, 2007, less than 10 days after Neutral Tandem announced its 

IPO, and only a few hours after Level 3 obtained the more advantageous pricing for the traffic 

Level 3 originated to Neutral Tandem, Level 3 sent Neutral Tandem notice of Level 3's intent to 

terminate certain of the parties' interconnection agreements effective March 2, 2007. 

45. Against the backdrop of (a) Level 3's stated intention to compete with Neutral 

Tandem for tandem transit services, (b) Neutral Tandem's IPO announcement, and (c) the 

suspicious timing of Level 3's contract termination notice. Level 3's motivation for threatening 

to terminate interconnection with Neutral Tandem and for demanding compensation from 

Neutral Tandem when it demands none from the incumbent LEC appears to be aimed at causing 

Neutral Tandem harm. Level 3 wants to compete against a financially weaker Neutral Tandem. 

Level 3 may have believed it could accomplish that goal by impacting Neutral Tandem's IPO, 

while obtaining for itself the benefits of lower transit traffic rates. 

BASIS FOR COMPLAINT 

L Ohio Law Requires Level 3 to Accept Terminating Traffic From Neutral Tandem 
On Nondiscriminatory, Just, and Reasonable Terms. 

46. As discussed above. Neutral Tandem and Level 3 have been interconnected for 

over two years pursuant to negotiated contracts. Under the parties' contracts. Level 3 pays 

Neutral Tandem for tandem transit services when Level 3 is the originating carrier, i.e., the 

carrier whose end-user origmates the call that Neutral Tandem delivers to other carriers' 

networks. When Level 3 is the terminating carrier, i.e., the carrier whose end-user receives the 
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call from another carrier's customer. Level 3 does not pay Neutral Tandem for that service. 

Instead, the originating carrier compensates Neutral Tandem for that service. 

47. As also noted above, during the parties' negotiations aimed at resolving the 

current disputes, Level 3 repeatedly took the position that Neutral Tandem should be required to 

pay Level 3 "reciprocal compensation" when Level 3 is the terminating carrier, i.e., when 

Neutral Tandem transits traffic to Level 3 originating from a third party carrier's network. Level 

3 thus seeks to collect reciprocal compensation from Neutral Tandem and compensation from the 

carriers whose end-users originate the traffic that Neutral Tandem transits to Level 3's network. 

48. Level 3's efforts to force Neutral Tandem to pay "reciprocal compensation" are 

inappropriate and violate Sections 4905.22 and 4905.35, Revised Code. Under its contracts with 

Level 3, Neutral Tandem passed to Level 3 signaling information that Neutral Tandem received 

from the origmating carrier, so that Level 3 could bill the originating carrier appropriate 

termination charges. Neutral Tandem has made clear to Level 3 that it is willing to continue 

providing such billing information, so that Level 3 can seek appropriate compensation from the 

originating carrier. 

49. Level 3 does not receive reciprocal compensation from AT&T or other ILECs in 

Ohio when they act as the tandem transit carrier and deliver third party carriers' traffic to Level 

3's network. As set forth above. Level 3 does not even incur any incremental costs by receiving 

traffic from Neutral Tandem as opposed to the ILECs. 

50. Requiring Neutral Tandem to pay Level 3 compensation for receiving and 

terminating traffic that origmates from the networks of third party carriers, when Level 3 does 

not receive such compensation from AT&T or any other ILEC for the same traffic, and Level 3 
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has not provided a cost study that justifies differential treatment, discriminates against Neutral 

Tandem, in violation of Sections 4905.22 and 4905.35, Revised Code. 

51. It also would violate the requirement that reciprocal compensation payments are 

to be made by the carrier that originates the traffic, not the transit service provider. Level 3's 

legal obligation to accept terminating traffic from Neutral Tandem is consistent with the calling-

party's-network-pays principle adopted by the Conmiission*^ and the FCC.̂ * Neutral Tandem's 

customers, third party originating carriers, have selected Neutral Tandem as their tandem transit 

provider to deliver calls from their end-users to Level 3's end-users. They, not Level 3, have the 

right to determine how their calls are routed because they, not Level 3, bear the responsibility for 

paying the calls' costs. 

52. Level 3's continued receipt of terminating traffic from Neutral Tandem on 

nondiscriminatory terms is also in the public interest. Neutral Tandem provides the sole 

altemative to the tandem transit services offered by ILECs in Ohio. Consequentiy, Neutral 

Tandem provides third party carriers with a critical competitive altemative. This results in more 

efficient delivery of traffic, by allowing originating carriers to select the most cost-efficient route 

for delivery of their calls to Level 3. Competition for tandem transit ser\ices exerts downward 

pressure on transit charges, while fostering market competition and entry into the 

telecommunications mdustry. Thus, the service provided by Neutral Tandem is, in all respects, 

consistent with the stated policy objectives set forth in Section 4927.02, Revised Code. 

'̂  See In the Matter ofTelCove Operations, Inc. 's Petition for Arbitration Rates, Terms, and Conditions 
of Interconnection with the Ohio Bell Telephone Company d/b/a SBC Ohio, Case No. 04-1822-TP-ARB, 
2006 Ohio PUC Lexis 54, *73-*74 (Jan. 25. 2006); see also In the Matter of AT&T Communications and 
TCG Ohio's Petition for Arbitration, Case No. 00-1188-TP-ARB, 2001 PUC Lexis 366, *15 (Jun. 21, 
2001) (transiting carrier is not "required to act as a clearinghouse or billing agent"). 

" See 47 U.S.C. § 251(b)(5); 47 C.F.R. § 51.701(e). 
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53. The FCC long has recognized the substantial benefits of competition in the market 

for tandem switching services: 

By fiirther reducing barriers to competition in sv/itched access 
services, our actions will benefit all users of tandem switching... 
Our actions also should promote more efficient use and 
deployment of the country's telecommunications networks, 
encourage technological innovation, and exert downward pressure 
on access charges and long distance rates, all of which should 
contribute to economic growth and the creation of new jobs. In 
addition, these measures should increase access to diverse 
facilities, which could improve network reliability. 

54. In addition, competitive tandem switching capacity builds redundancy into the 

teleconununications transport and switching infrastmcture. Lack of tandem capacity is a 

recurring problem in numerous tandem offices throughout the country. Indeed, in several 

markets, incumbent LEC tandem capacity has been reported to be exhausted. 

55. As a result, several carriers have asked Neutral Tandem to accept overflow traffic 

to and from the mcumbent LECs' tandems, because the competitive carriers are unable to obt^n 

sufficient trunk capacity. Continued deployment of Neutral Tandem's offerings will decrease 

the level of tandem congestion at incumbent LEC tandems, thereby diminishing the threat of 

tandem exhaustion. 

56. Moreover, lack of tandem redundancy directly impacts homeland security and 

disaster recovery. As noted by the FCC, the impact of Hurricane Katrina illustrated the 

importance of building network redundancy in tandem switches: 

[M]ore than 3 million customer phone lines were knocked out in 
Louisiana, Mississippi, and Alabama following Hurricane Katrina. 
... Katrina highlighted the dependence on tandems and tandem 
access to SS7 switches. The high volume routes from tandem 
switches, especially in and around New Orleans were especially 

^̂  Expanded Interconnection with Local Tel. Co. Facilities, Transport Phase II, 9 FCC Red. 2718, Tf 2 (rel. 
May 27, 1994). 
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critical and vulnerable. Katrina highlighted the need for diversity 
of call routing and avoiding strict reliance upon a single routing 
solution. ̂ ^ 

57. Neutral Tandem does not collocate with any ILEC in Ohio and utiUzes six 

different transport providers to transit traffic into Ohio. Neutral Tandem's operations thus 

facilitate transport redundancy and tandem redundancy, both of which the FCC found would 

have been extremely helpfiil in response to Hurricane Katrina. 

58. Granting the relief requested herein thus will result in enhanced competition to the 

benefit not only of Neutral Tandem, but also to the competitive service providers that use Neutral 

Tandem's tandem transit services, as well as those providers' end-user customers.^'* 

59. Thus, Neutral Tandem requests that the Commission order the parties to adopt the 

following general intercormection terms: 

• Level 3 should be ordered to maintain interconnection with Neutral Tandem for the 
purpose of receiving tandem transit traffic originated by third party carriers and 
delivered to Level 3's network by Neutral Tandem; and 

• The terms for interconnection between Level 3 and Neutral Tandem should be no less 
fevorable than the terms in place between Level 3 and the ILECs for the delivery of 
transit traffic from the ILECs to Level 3, including that Neutral Tandem will not be 
reqmred to make any payments to Level 3 for the delivery of tandem transit traffic 
originated by third party carriers. 

• To facilitate Level 3's ability to bill originating third party carriers for tandem transit 
traffic, Neutral Tandem will pass all signaling information received from originating 
third party carriers to Level 3. 

'̂  Recommendations of the Independent Panel Reviewing the Impact of Hurricane Katrina on 
Commimications Networks Effect of Hurricane Katrina on Various Types of Commimications Netwoiks, 
FCC Docket No. 06-83, at 8 (2006) (emphasis added). 

'* Notably, Level 3 itself has argued in fevor of broad mterconnection rights for wholesale 
telecommunications carriers. See, e.g.. Ex Parte Letter in Support of Petition of Time Warner Cable for 
Declaratory Ruling that CLEC May Obtain Interconnection under Section 251 of the Comm. Act of 1934, 
as Amended, to Provide Wholesale Telecomm. Svcs. to VOIP Providers, WC Docket No. 06-55, Letter at 
4 (filed February 13, 2007). (Exhibit 6). 
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60. To be cle^. Neutral Tandem is not asking the Commission to order Level 3 to 

originate any traffic through Neutral Tandem or otherwise become a customer of Neutral 

Tandem. To the contrary. Neutral Tandem merely seeks an order directing Level 3 to comply 

with its obligation under Ohio law to intercormect Neutral Tandem for the purpose of receiving 

tandem transit traffic originated by third party carriers and delivered to Level 3 by Neutral 

Tandem on nondiscriminatory and reasonable terms. Upon adoption of the nondiscriminatory 

intercormection terms set forth above. Neutral Tandem and Level 3 should be able to enter into a 

new agreement promptiy. 

61. On June 19, 2007, the Georgia Public Service Commission adopted the 

recommendation of its Staff in favor of Neutral Tandem's petition against Level 3. Neutral 

Tandem's petition in that proceeding raised, in all material respects, the exact same issues raised 

in its Counterclaim here. By adopting its Staffs recommendation, the Georgia Commission (1) 

ordered Level 3 to maintain its direct interconnection with Neutral Tandem for the purpose of 

accepting terminating traffic, (2) found that Neutral Tandem should not be required to pay Level 

3 reciprocal compensation or an additional fee as a condition of direct intercormection, and (3) 

'̂  This arrangerrrent is similar 1» the April 20, 2005 Traffic Termination Agreement between Neutral 
Tandan and various Time Warner Telecom entities. The agreement between Neutral Tandem and Time 
Warner provides a model for appropriate terms and conditions of one-way interconnection between a 
tandem transit provider and a terminating carrier. A copy of this agreement is attached hereto as Exhibit 
8. 

'* Ironically, as noted above. Level 3 signed the Originating Amendment on the same day it notified 
Neutral Tandem that it was termirrating the Level 3 Contract. Level 3 thus seeks to benefit from the 
competitive tandem transit services (including lower transit rates and improved service) provided by 
Neuttal Tandan ftir its own originating traffic, while denying those same benefits to other competitive 
carriers, by refusing to receive tandem transit traffic Neutral Tandem dehvers fi^jm other third party 
carriers. 
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concluded that there was no reasonable basis for Level 3 to discriminate against Neutral Tandem 

1 '7 

as compared to the ILEC tandem transit service provider. 

62. On June 4, 2007, Staff of the Illinois Commerce Commission filed an initial brief 

on the merits of Neutral Tandem's complaint against Level 3 m that proceedmg, which also 
1 o 

rmses the identical issues raised in this Counterclami. In rts bnef, Staff recommended that the 

Illinois Conunerce Commission find in Neutral Tandem's favor because, among other reasons, 

'"Neutral Tandem is, as a matter of law, not liable to pay reciprocal compensation to Level 3 for 

traffic originated by third-party CLECs."'^ In addition. Staff stated that "Level 3's conduct is 

clearly unreasonable inasmuch as its grievance here ~ failure to receive adequate compensation 

for use of its network — is of its own making, and its threat of unilateral discormection . . . 

indicates a greater interest in commercial advantage than the maintenance of uninterrupted 

exchange of traffic that should be of primary importance to all carriers in a network of 

interconnected networks."^'* 

63. On June 8, 2007, Illinois Staff filed a reply brief stating, among other thmgs, that 

"the lack of consistency and principle, pursuit of self-interest and indeed blatant hypocrisy m 

Level 3's position are obvious, and palpable."^^ 

^̂  See Docket No. 24844-U, Petition of Neutral Tandem Inc. for Interconnection with Level 3 
Communications and Request for Emergency Relief, Georgia Public Service Corrunission, Consideration 
of Staff s Recommendation (June 12, 2007). A copy of the decision is attached hereto as Exhibit 9. 

'̂  See Docket No. 07-0277, Neutral Tandem, Inc. v. Level 3 Communications, LLC, Illinois Commerce 
Commission, Initial Brief of the Staff of the Illinois Commerce Commission (June 4, 2007). A copy of 
this initial brief is attached hereto as Exhibit 10. 

'̂ /c .̂ at 4-5. 

'Ud3X5. 

^̂  See Docket No. 07-0277, Neutral Tandem, Inc. v. Level 3 Communications, LLC, Illinois Conunerce 
Commission, R^ly Brief of the Staff of the Ulmois Commerce Commission (June 8, 2007). A copy of 
this reply brief is attached hereto as Exhibit 11. 
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IL The Commission Should Not Allow Level 3 to Disrupt the Flow of Traffic Over the 
PSTN in Ohio, 

64. Level 3 has notified Neutral Tandem and the Commission that it plans to 

disconnect its existing intercormections with Neutral Tandem on or afl:er June 25, 2007. If that 

occurs, it is possible that end-users in Ohio could experience service deprivation and call 

blockage. 

65. Specifically, if Neutral Tandem's existing intercormections with Level 3 are 

removed, the third party carriers that currently use Neutral Tandem's services would have to 

seek to augment their interconnection trunks with AT&T in order to seek to terminate this traffic 

indirectiy to Level 3. These altemative routes may not have sufficient capacity to send all of the 

blocked traffic. 

66. This capacity shortage could result in the blockage of traffic destined for 

termination to Level 3 end-users. In other words, some calls to Level 3 end-users fi^om third 

party carriers may be blocked and receive a fast busy signal due to lack of trunk capacity. 

67. Notably, Level 3 has shown in the past that it will follow-through on threats to 

disrupt service to other carriers' end-users. For example, in October 2005, Level 3 apparentiy 

blocked internet users of Cogent Communications fi'om accessing the internet for three days 

during a compensation dispute between the parties. As a result of Level 3's conduct in that 

dispute, its President apologized to both Level 3's and Cogent's customers.^^ Yet even now, 

Level 3 candidly acknowledges that it views blocking traffic as "a critical part of the negotiating 

^ See Arshad Mohammed, Internet Access Dispute Cut off Some Businesses, Washir ;̂ton Post, Oct. 14, 
2005, at D04; Jeff Smith, Level 3, Cogent Resolve Dispute; Feud Disrupted Internet Traffic, Rocky 
Mountain News, Oct. 29, 2005, at 3C. A copy of these articles is attached hereto as Exhibit 12. 

""Id 
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toolkit[.]"^'^ Such a practice by Level 3 violates the prohibition against unjust or unreasonable 

practices by common carriers under Sections 4905.22 and 4905.35, Revised Code. The 

Commission should not abdicate its regulatory oversight over the PSTN at the behest of a carrier 

such as Level 3, which has an unfortunate history of using the blockmg of traffic as a negotiating 

tactic in the past, and makes no secret of its willingness to do so again. 

ItEOUESTED RELIEF 

68. Under Sections 4905.22 and 4905.35, Revised Code, Level 3 has an obligation to 

accept terminating traffic fi'om Neutral Tandem on nondiscriminatory and reasonable terms 

through its existing intercormection with Neutral Tandem. Sections 4905.04, 4905.05, and 

4905.06, Revised Code, grant the Commission the authority to order Level 3 to maintain its 

intercormection with Neutral Tandem for the purpose of accepting terminating traffic on 

nondiscriminatory, just and reasonable terms. 

69. Level 3's obligation to accept terminating traffic fi'om Neutral Tandem is also 

consistent vrith the long-standing principle embraced by the Commission and the FCC that the 

originating carrier ~ not the terminating carrier ~ has the power to determine the most cost-

effective and efficient call route. 

70. Continued intercormection between Neutral Tandem and Level 3 also fiirthers the 

policy goals of competition, as well as network redundancy and reliability, and homeland 

security and disaster recovery. 

WHEREFORE, for the reasons set forth herein. Neutral Tandem, Inc. and Neutral 

Tandem-Michigan, LLC respectfijlly requests that the Commission: 

1) Dismiss Level 3's Complaint and deny the relief requested therein; 

^ Level 3's Corrected Mot. to Dismiss and Resp. to Pet. of Neutral Tandem, Florida Pub. Serv. Comm'n, 
at 7. 
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2) Find that Level 3' s request for unreasonable terms and conditions of 

interconnection violates Sections 4905.22 and 4905.35, Revised Code, and order Level 3 

(including its affiliate, Broadwing) to accept terminating traffic fi-om Neutral Tandem on just, 

reasonable, and nondiscriminatory terms and conditions pursuant to Section 4905.22 and 

4905.35, Revised Code; and 

3) Award Neutral Tandem the relief requested herein and all relief the Commission 

may deem just and reasonable, including attorneys' fees. 

RespectfiiUy submitted, 

NEUTRAL TANDEM, INC. and NEUTRAL 
TANDEM-MICfflGAN, LLC 

RonMd Gavillet 
Executive Vice President & 
General Counsel 
Neutral Tandem, Inc. 
One South Wacker, Suite 200 
Chicago, IL 60606 
(312)384-8000 
(312) 346-3276 (fax) 
rongavillet^neutraltandem. com 

John R. Harrington 
Jenner & Block LLP 
330 N.Wabash Ave. 
Suite 4700 
Chicago, EL 60611 
(312)222-9350 
(312) 840-7791 (fax) 
jharrington@jenner.com 

By: 

Barth E. Royer 
BeU& Royer Co., L.P.A. 
33 South Grant Avenue 
Columbus, Ohio 43215-3900 
(614)228-0704 
(614) 228-0201 (fax) 
barthroyeri@,aol.com 

Attorneys for Neutral Tandem, Inc. 
and Neutral Tandem-Michigan, LLC 
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LtM(3y 

Felxui iyK2007 

Mr. Ron Osvitbt. £VP and General Counsel 
Nctttnl Tudenit Inc. 
2 North USaDc^Sttife 1615 
C3ue«go^IL 60662 

Re: rtbnmy 16,2007Mee£a$ 

tn M^c^iAtion of our diacuuiona this Ftid^y, PbbniHy 1 ^ , we wmsed to pnvidB 
Neutni TwaAtm with aomt acUidoiiii badcgnttdd RSftnSiag Level 31i jnlmtfont and 
gatofereattMidUnganew cointneiidaltd«loa»hi|x 

As you Icnow, Level 3 alteady has provided written aodce of it> jntent CO tefn^aate d o 
ayceiogitb^wcen Neutral Tandeni and teve> 3 COBwmnlcal^ FtrndiTWrtiligy, 
this igneiaetii pzovi<ies no material b(i»e& to Level 3*s diirdialden and n not 
coQHaacieUy babinoed betweea ^ two paittes. Due to lecatf BoqiasUion activities, 
Levd>iafc^ iBKHr cafes* ac^p^ln^dt^S^ fit 
w i ^ ti> 'b<^' ' ]9if^^l l i^ ' '«!^^E^^ )iac:aaiMiGett# |̂iiocft»'Co Rview lU 

Our levicw of the various afpMauitts betweM dw aequZied Levd 3 c o n ^ m i a and 
NiButnd twodtta, Intdiidng the a^eenuBr «nfl} Bioadwing Co^ponMipa; h v aetvad to 
fiadw lugfadicfat Ae nictent imbilanee ttat exists bM«v«ea Nfutral Tandem and the 
combiBed Level 3 companies. Asswh»puis»at totbeTenaSeecloDoftbeMASTER 
SSIVICE AGREEKCSNT betwem Neutral Tcnden Ine, and Fiocat ^nmumcatiQia 
Cofpentioa, dated Fdmiaiy 2. 3004, we apeprovJ^Ssg notiee ID (enniaaGs iM* oomtnct 

U w i 3 CbmmunisdMt. LLC Breeadkll 0010Q3I 



OKKiuiiog die rdationslup with Ketitnd T u d o n under die current combinad Lev^ 3 
^rcemcnts* cheicibre, is nctf a commeRially leason^ilG or mansgeaMe tqiicioa. As such. 
Level 3 h ^ e s lo be i^le lo leach a single a^PKneiit with NeiunJ Tandem to conwt Ots 
conent coaunesdal imbalance and allow Lewi 3 to mane easily mmi^e its relationriiip 
wUh Nttitnd Taodcm. We expect dist a new sgreemott wovld supeotede the emKtu 
agreemems and. moving finward, piovldt« sfoigle tel «f terms and conditiMis for the 
benefit CEf both paniec 

In ftoherance of the ^oals stated hereifl. Level 3 his agreed to eictead the tenninatioa 
efSeetxve date of the agreement between Level 3 Cunmuaicatlons. LLC and Neutral 
Tandem to Maich 23« 3007, w ^ a deaie lo maegotiitfe a suitable cmnmercial 
griationsWp. "Uy (he extent that Levd 3 and Keutnl Xuidem are not aUa to mach 
muuiafiy agreeable cams, Levd 3 intends to exercise its contiicnial rtshts to temunue 
ihs laaalnng adMnm sf^eemems wUh }4aaaA Tandem and the comUned Level 3 
compaioBS in accnntence w4di our contncoial tighis and to mherwiae manage the trafiie 
CTfdMinged under diese l^Visjt agmemcnts. Under dibt seeoac^ Levri 3 wxild voA 
tka t ly wtfii Keolrti Itodem in order to affisct aa ordoiy tiai^tioa to mitigite any ri^ 
m^mfu t̂mA urfA ^Jeirtrd T i i d e m unmUmur faaffie. 

Wc locdc Ibrward to our i^emning discussions and liope we nm rendt a new aveement 
Ihtf morei^pn^>ciatel> b^ances tbeiotemstsofinirtespeedve companleft. 

Sincewly, 

Scott EG^icr / 
Vice FMaidait, Camer Relations ' 
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S TANDEM" 
0>u5M*Wtel»«SBilt300 
OikogaLAOfiOft 

Februtty 19,3007 

Scott S.BcBr 
VicfrFntldcB^ C m k r Riboionf 
Levtl 3 Conunimka&HN 
1035 EldoodoSh^ 
BfOomTielil. 0010031 

Re: Nwtnd Tandon** Request fbr loleFcoDaSctlDB wftb Levd 3 

DesrMr.Bccc 

llttnlc you fivsdcing^ time to meet with IbmOavillM^OanreLopee and owlactFrlda^^ I«ritBto.yMiii 
iiH3Miuirtoilurtnicetii)sshd>wn'leit«rofF<MmiBy'K;9<^ 

Asyou tmow, Hevtnl Tandem, fan. {tosetberwitb HaapplicaUea^SnatBs. 'Neutral 'Ikadem'<}|Hovit)a 
tandem swiief^ uul innsh KfVlcci (nrtaaem Servioc^ to a manber ofxtiu^ 
Comraiulcati6nvU^jLfii>B«d>srw^its«pplJeB£teaflqi^^ biatftiitioato 
prtff'dias thefv-Ttuuteoi S«v!«f to L e w 3, Nnttr^nimdiim sisa prmtideKTandimii'SefViiBBl to otho' 
carriers, such aS CLEQ, wifeless earrfeis; end eal^ ecmpsaies. 

Ij!vd Saad KevtrsI Tanttefn ^cuiteo^ bnerebniwd piBSMiitto twecontmets*- a Jufy6rW0i Apvaatut 
for WfirsIiae>&ieuwrtb^iQ(HmiM^}cii.#e^^^ 
A9mhaem.(0i!f^|}t;tic^i«edt^ . 

Servicesto COt«vel ^ ibr oafllc that origlhUes 1^^ Lev^ J snd ttfinini^ 
cArriefs,«nd<if̂ } tftkd i^M^csAlBrs ftvcn^tttit o r i ^ad t tw^ thorn carS^aii#totmin«t«swith L e ^ 
3.' 

Oa the cwRiiw tifJtauay 3U 20A7j Levcl3 cn^a fti io>levtrat TaodemienBinittin^ l ^ 
CoiUractc(^irMMaith'^2007. ^ way «fyour Fstutot^ M klte^ Lev«I-3 (0 W»ed«>«cieBdtbe 
tainination dato^dw ^ y 20M-CcwtFict to MiU^ 33*2007, matlow n̂ gOdalfDfl̂  Ib^ 
agracmsnt to taU place and (li) tenainated the Ftefantuy 2004 CdnfcSeteflb^^ 

Ut nie nJierata what we a U during ihe mecdi« on F{M^ Ntulni T^rakni is wf111 Of to woii wIA 
310 R s ^ s eonmcvcisl asnemen t for two-way faitenoonecttea which will enable Level 5 u a ^ tftc 
iKfielte of ourieottpiHidye Tandem Service. We tber^Ha look fixward to oircsO tnnonow. 

OB Januiiy 3 U 2007, b ^ r e Uvcl 3 seid die fw » ^)•at^t T^iulsei ccnntftatiiqr ^ two^ivy ̂  3004 
Conbact, >kuual Tairdem jnd Level 3 cxectwd a new cwHnKt under wlOcb Neinn^ 
ceriaifl(emihuHton««rvieesA)roertsffl trafiie or̂ ftoaiedEQr Level 3. That agieemeiU does not proride&r 
tenninatioa of iramc to Level 3 fmm Neotnl Taadina dw origtottes wiift diM p » ^ csrrien ttid indb^ 
iu ntes and terms wcK pndieated CA ibc exiitence of Iba JuJIy 2 ^ Connect. 



Wtom 

McRev 
FctinUM>19,2QQ7 
Pig«3 

llow«9te, i»M« also stated In our meefinb Laval 3 lensqidred l^r Ihwto P ^ ^ 
In all (^^(tneswhiim the parties operate. Rpr«iS8^^iptIeahlfttfatkhwtM|uinsLevd3io 
imsn^suseciwidiNcutnUl^dtmapQnrcqoesiteaKh^llKiU^ Stt 
227 lU. COKF. !hux S^]3-»4; N.Y, COItf, COOa R. A RSOK rdk jTMdJZ; Ky./FV«. Sen 
92,94,97;FL.SrAt^AM<:S3^1fi;QA.'COOBAHK.t46^lti4. Tleietorchatyr^uialfayLevel} to 
imsrcoanect with MtamnM Tandem viptM ^^ohaebgih AaMeand fiidml law^' 

AetrahnfA^i^ctftiiiaTaBdamhercbgE tormal^ re^BStte lalirconnieam w ^ Levet3'hi tM of the 
ttxOit to wilch sor retpvMlve eempaaiBsepcratc In order IbrNawtial Tandon to tormhwto to LevH 3 
trafllp orlejaatodlffi thhsd parftr cartlers ea tsraa Mfrkss ftvembla Uian thtoftlwaila available to tt* 
toennibcntloealtt]C<han|rCcti«B-lbrtk^tem>huitiM«ftisd^serrte«s. nikfeqncstladudc^butb 
ran^thnftedto^thc'&llbwtojrstiL^* ITltop^NcwVdil!;.?lorIdVandeeocyia. 

To be.elear, Keutrlil TanOmi it ntf xeddag IntetsainitiEltoo widi'Lettel 5 
purpose'(^conipclUi:^ Utvd 3 to oHginate tnflle BeKaMfal Tandem. Hstbai^ Ncstfm^ Tu^em requests 
biicrcoaneetiim widtLcval 3 sol*^ tor the porpoM^fdeltvcrinc tmffie'OrlgiBtfed by durd pMity ennrlers 
utiliiiitg t̂etMrBl Tandem's Tandem Senjoe. 

We look toiwud. to oiir cSil tDraonow. 

Sb)i»re]|y. 

iS^oo 
ChlefOpn^iag pflScer 

cc: ](^H«ruqEton, leaner Â  Elect LLP 

to addhion to being requiiid Iqr kn^KeutrsI Tandon fnastanes thai Lsvd 3 i^H comply widi this 
raqucst glwo ttae h Ir cntiiely Qonxisient whh the nunwnw puUle poirtttoos r e g a n ^ h ^ ^ 
taken by Ltvet 3. iiwluding poshioos xupponing the ric^ of wholes^ csniecs to inteteoimeei. toe ^ 
ibr Goniptfitive oainit seivlee^ uid the aeed for mteiosfKeetion to support toe development of 
eompetldtv transit servteei. Moreover, such imtR»naaBtion Avtoers geoetti publte poll^siiptseitfay 
con^etition and nehwortt mdundtnqK-

• k » * v * r H (Miniifa r -^nmt 
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J o k a K R y u 
SiBbrVteftNtotft 
Asfiniqii 111 Cnwwit 

EtTNSiriMfiSar 

nue (ta^tssjiM 

Fdxnazy 32,^)07 

Apfr.SurcmhaSaboo 
ChlerO|«mdng Officex 
^feutIll T n d a n 
One South Wacker, Sube 300 
CSdcagOwQ 60506 

Re: Bequeal for btercrnincdiwi dited Pebruay 19,2007 

DearMcSaboo, 

The puipoae of Uiis letter IS to re3]»ad toyour fiinnal leqfiuit ^ mtesocnnectioii ^ 
beSeveissequxred by statoststutetmlllbaii^Newy«i;,0e«8iaand Flor id Weanplessed 
byyowidediatow^wi&ustoieachaaq]|gopciatoWmutaallybcnHifialcflinmm^ 
trrvigrrrvr^t*^*^'''****^**^^^***''^^^^^^''''^*^ In fic^ under s^snto 
rrviT. 'VT r*^'<*'t«-"'"g ^" rv '* ' ^ - wwrfiawt y ^ ^ f i A .̂̂ îfr'nig numnf**^' * — T frft r rrr^"— 
agrcemcittbetweenI<AnnraI Tandem and Levd 3. OurteamiswoddngtomoA^eurbifial 
proposal to addresi speotfo ecmmietei^ nnoe i» sttsed fagr }<entnd l ^ n ^ ^ 
dtscnsirioDS over the last few dig»-

I n S i ^ te^ ygB l^jfeate that yon desire toj^jjiriniremiftw w j ^ LaiwiliiS ipa nca-^iirriiitfiwtoiy 
ateiife"' toritBMatf W w ^ ^ i i Ihet^ te^ifptoerit^ IkwwVer, a auaa^lrtrifMirfii^ drtyonif ptot 
concemhtg 1 ^ nature ̂  and toe^ tenos and eoadittcra contained ̂  (he iotercQuiecdoa 
Bgnenients toat Levd 3 has executed wito coqpettfve tocal e tdHU^ caains ( X I . £ C ^ each 
asNeutmlT^ndtm. 

trttCBc flat is i^nenteddlTBcdy by each carrier^ end user cnstoaecs. Ctoataodaid&im 

sen(&igrtimisitlni!Se**oiiwtheinteiwnnecdotltnu]ei. *lbQdttnfiSie^is8eaeiaUydeaiedBS 
'^ftiSgtfietotigjflateaftDmonet^lBrommmrfrafiontcairier'tBat^^ 
canfafs netwDdt, and tetndnstcs to y e t a a ^ w telcwmmmntealiow canitf.*' 

Kaittal Tandem hMieqpeited*1ntetrtonnKiieBwfth Levd 3 sc)ldiyibrBiepoq^ 
iiafflte^oitgSiiiaed tiy dned pa i^ eanwn t^BztiV^ }Ce^^ 
even if we wem to cmuede &at Levd 3 has estatatoQT obUgatiea to inter«oiinect widi NeoGal 
Tindem oootaising tite fiianeid tenns &at yoitt laim has deraanded<wfe^ we do noQ^ 
execution <^»fliraadnon»disciimfn«ioiyhMagDoniiectiaiiayoementwoiiM not p a m i t N d i ^ 
TaodemtosendLevdSItsirin^tnffieibrteatifiasdoii. -

Uvd 3 C&mBHBieidioai; l i e 1025 EMotadft Beokwri finxofieJl Cdowfe <0a2l 



hfr.SanndntSabao 
Pdmafy2:;^2007 
^ « B 3 

As previbudy stated, we »ntoin open to a ccDunerctal a^eement tfnt would aSowNeutal 
Taiidem to ddfver itt tmndt tti£5c to Levd 3 with ippn^riide commercid tomis and eoodi 
Our budaem teams will eomtone to wodcwift yon on those madem. 

^(%ito we nmam fai^eild that mdosud budiieis <Bseu^m>s estt lead to a comraerctol agFeamant 
toat is beneEeml to bofii parties, we muit telteiato our ktentlao tfaa^ in ^ absecce of sucA 
Bgreemoi^ both parties nuM cD(^>ento to effi»etuato the teonintieit of file exb^Dg agnieiae^ 
wfibontmatesU advene cooseqiueaoas to owcudomeBi. Along those tines; we ei^eefAatjwi 
are or mi l be thotOy advidng custmoem of toetcRdnatiott of our j^waaMDCtDd mdckg 
appmpriatejdaosibrattcmsdveioutingoflnffic. IfleanitttfioiBislOety tomatmldfyimpact 
the flow of ttaffic ibc your GostenKn; please let us b u w and we can wodc w ^ both yon and 

tenninsBflnof toe egrcemeutii 

la the meamimeb {deasB cfiMct d> communicatiott zcgmdii« TMir fbemd teqoese fiv stanauy 
tnteiooonec^Qa to me. 

Siaccedy* 

UfifMx^ John M. Ryan 
Senior VioeftesfdrBt and Assistant GenealCaiasd 
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TANDEM' 
One Soulh W^ek^ Suite 200 

Chicogo, IL,60*06 

phon* ^12 sen.sooo 
(ox 313.346.3276 

February 25,2007 

John M. Ryan 
Senior Vice PresidetiL 
Assistant General Counsel 
Level 3 ComntLmieations, LLC 
BroomSeld, CO 30021 

Re: Neutral Tandem's Request for Interconnection with Level 3 and Notice of Level 3*s 
Violation of the iilinois Public Utilities Act 

Dear Mr. Ryan: 

1 write as follow-up to your Febnjaiy 22,20O7 lefier, in vhieh you responded to Neutral 
Tandem's February 19,2007 request for inteixoiuiecdon with Level 3 Commuiucstions* LLC 
{togetiier with its applicable affiliates, "Lcy^ J->. A&discusscd in more detail below, Level 3's 
;e&>sal to acknowledge its interooiuiKtion obligatioifi under applicable law» along with its 
ongoing threat to dismpt Hevtt?ITandent's servbeby bloe^dng temirnaf Jng traffie over the 
parties* existing interconiii^iJMiSf leave-Neuttal Tandem with no choice Inttto^fprceLevel 3 's 
interconnection obligadons Uirough fbmial proceedings. As former dtsct^sed below» this, letter 
wilt serve as notice that Level 3 is in vtolaHon of several provisions of the Illinois Bublio Utilities 
Act 

At die outset^ your tetter correctly states that Neutral Tandem seeks tntercoimectton with Leyel 3 
fbi tiic sole purpose of deUverinj transit trafRe or^ra t*^ by third p»ty corners. Yottr tetter also 
correctly ^ e s that Net^ni} T a n d e ^ i ^ ^ suc^ ihterponnection on flondiscrijaiaatoiy termsfind 
conditions ctmipared ta ̂  inctmibc^t LBC transit c ^ e r , as required by ai^iicable law. 
However, your letter claims that, because Levti 3 's contracts with certain CLECs apparently do 
not allow tbo$e i^»rti&rsto deliver traffic^jts^nattsd by third party eanjers, '*exeeutton of n fair 
and non-discriminatopy interconnection .agre^ent would not perniit Neutral TaUdcm to sen^ 
Level 3 its I t -^ i t traffic &r termination.** 

Thte sti^emenl reflects a jtuidamen&l misunderstto^ing of Level 3 '^ mterconnection obligations. 
As diown in Neutral Tandem's Fcbruaiy 1^ request for foterconnecti<m, Xxvel 3 is require }>y 
applicable law to interconnect with Neutral Taitdem in all of the states where the parties 
currently operate. We are not aware of any authority, and your tetter cites no aathority. that 
allows Level 3 to retiise interconnection with Neutral Tan(tem simply because (i) Level 3*s 
contacts with certain CLECs apparently do notallow those carriers lo deliver firaffic originated 
by third party carriers; or (ii) Neutral Tandem deh'vers trafiie from third party carriers catherthan 

t t a k t f mv^ ry m i n u f a t ^ u n t 



TANDEM 

Mr. Ryan 
Level 3 Communications, LLC 
Febraary 26, 2007 
Page 2 

end-user customers, indeed, Level 3 itself has argued that carriers serving other carriers arc 
enlitled to enforce stamtory interconnection obligations.' 

Thus» the &ct that some CLECs may choose to enter into contracts with Level 3 that re&trict 
those carriers' abili^to deliver transited traffic has no bearing on Level 3's legal obligations to 
interconnect with Neutral Tandem. Simply put> Level 3's contracts with certain CLECs do not 
trump Level 3's lawiiil intefconnection obligations. 

Vour letter simiUKly misunderstands or misstates the nature of the non-discriminiatory 
iRt«t»>nnectjon obligations Neutral Tandem seeks toenibrce; To be cleaî  X<ev<»l > is requh^ to 
provide Neiitral Tandem with interconnection on the samatenns and coQdidons asXeyel 3 
provides Co o&er.carrie^providhig tenninating tratisitingsennees. TbNeotral Tandem's 
knowledge^ tteeonty Other carriers that provide such tn^n^trng services are iaeuQ^^t.L£Cs. 
Thus,Meutral Tandem is entitled to-intercoraiect with Level 3 to d^ver transited'trifRc to Level 
3 on the same teraiS and conditions under which Level 3 receives transited traflic fiom 
incumbent LECs. 

Level 3's position leaves Naitral Tandem with no choice but to enforce Level 3*s 
inierconnection obUgations duough formal proceedings. Thus, Neutral Tandem is filing 
Petitions for Interconnection today with the Florida Public Service Commisstoa and die New 
York Public ServicoCommESsion. Meutral Tandem wit{ be Slii^siniiiar petitions in o t ^ states 
wbwethcp^aitifcsopcra^ Per ypur request, cOpi« of thesic Petitions will be sent to yOur 
attidition asihey are Hied. 

In Ught of Level 3*S clear interconnection obligations, Neutral Tandon must rqect Level 3̂ s 
threat to block terminations from third party carriecs using Neutral Tai)dem*s iraqsittn^sendGes. 
Your letter demands &a( Neutral Tandem advise these icaniers about Level 3*s pJarmed 
tcnnination ofthe parties' contracts. Your letter further demands that Neutral Tandem 
**coopefate*' with Level 3 to ensure (hat that there are no "interruptions of service" to those 
carries. 

Levd 3's lawful interconnection obligations will continue beyond Maroh 23» 2007 inespecttve 
of whether Level 3 ctooses to temiinatc the patties' contracts as of that.date. Any attempt by 
î evel 3 to disrupt service to Neuh^l Tandem and/or the carriers that use Neutral Tandem's 

' See. «.g.. Level 3 *s ̂  Parte letter la Support of Petition of Ttme /Ksnier Cable, WC Docket No 
06-55. Ullcr at 4 (filed PWiruaiy 13.2007). 

at ta s v A r y m i n u f v c o u n t 



fSCUIKAL 
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Mr. Ryan 
Level 3 Communications, LLC 
Febmary 26, 200? 
Page 3 

service would violate Level 3's lawful imerconncction obligations. Please be advised that 
Neutral Tandem will seek all available redress from Level 3 if diat occurs. 

Please be ftirtlier advised that any artcmpt by Level 3 to contact Neutral Tandem's customers 
concerning this dispute would constitute unlawM interference with Neutral Tandem^s existing 
and prospecdve business relationships. Neutral Tandem will seek all available redr^s from 
Level 3 in the event Level 3 attempts to interfere wift Neutral Tandem*s business relationships 
and/or reputation. 

Finally, Level 3 *$ continued unwilUngness to inteiconneet with Neutral Tandem on reasonable 
terms tmd conditioite, combined with Level 3 *s continued t̂hreat to disrupt service to the carriers 
that use Neutral Tandem's s^vtces, constitute violations of several provisions of the Illinois 
Public,Utilities Act, including but not limited tp, 220;ILCS 5/13-5H<I).-(3D. and (^J. Pursuant to 
220ILCS 5/13-ST5, this letter constitutes fijrmal notice that Level 3 is in v io la^<3f the above-
leiferenced provisiOnsof Dllnoislaw, as well asa request that Level 3 ceasc/vfolalingdiose 
-provisions within 45 hours. iSpeciiically, Nemfal Tandem -requests thŝ t LevelJ Goniliim within 
48 hours that, in the event the parlies have not est^Iished tenns and conditions Sbr continuing 
interconnection by March 23.2007, Level 3 will not disconnect or otherwise tnterfercwith the 
parties' existing interconnections. 

Sincerely, 

Ronald W. Gavillet 
General Counsel 

cc: John Hareington^ Jenner & Block LLP 

oka 9V0ry minot t count 
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T&xuLnjLMu Mxiouiaraei 

VHMWJtMUMMI.nHMUOH 

Febtu«yl3,a007 

EKP«rtB 

IMs. K&deae Doncfa 
Secntuy 
Fedenl CoamiualcaEicHas OcsniniBsaon 
445 J2* Street. S.W, 
W«hia8toii»PC^»S54 

Re: F9ittiono/7tmeWerntrCahl9lorIhetantaFyStiUKgiJuuO»^^ 
Exdumgt<:etnftrsMi^Ot>lBtnbttervemucU«tlAiderSecaoa25Joft^ 
OoKmumi&uiont Act t^S934, as Amended, toPntvtdg Whottsatt 
TttwwammteatitttuStryieatoVolPI^rovtdnt. WC Docket 1 ^ 06-51 

DearMi.l7octch: 

Levd 3 Connwiucetioiu. U C CXevd 3*0 urges the ComaiisKica 10 snat TI i» 
Wia]j»Cible'«CTWC'7PdilioafarZ)ecliBiEocyKi£ati Asl>Bvd3'deiQoaaintedin 
itsC^iiBeqes<^-1^^^»|^)ait|^ . 

TWCaPi^&JQO is iKcis^iBy to daate fiult<eeni»Eafe^ thcr I ^ i d ^ ^ ^ og^y 
Uwbeaafitr of cen^etition as inteoded by die 1996 Act Pwtber, t»give efEect lo in 
dedskm aod fixe^aU IU.EC elfom ta avoid Aeir oUigttioia i n f o Returns 2^^ 
(1)i>aiid 8eetioa252, tlieC^xzuiiinieadioidd coafinn &it^Secdoi t25t( l ) ( l>nnt 
exenyMioa doa sot relieve lUXCi of Oeir obSgiaioQS ttadec S e c t ) ^ 
252, inclwUsg llu A i ^ to aifehztte widi respect to ̂  Scctitm 25I(JO end ^> (ti^;^ 

Raoca^y. theSoWfa Cnolinft Telephoiia CariiAm {"fifrrcr} KM wyMrf tf^t 
TWC*i Fedtioo should be denied beeuse agent would hivest TWO w^*%e»&)r 
imder Tia« H.'-This siumest tuncfamaitsay miseoiutnies TWC*t P ^ ^ 
toxn&na^wbcltudei^eGaraaua^adonseinien'i^iitia&des'^^ Ibcieis 
aotbiiig ia the ststule to stqiport SCTCs oevsl H m M w of Sectioat 25I(i^ 25l<b>. ind 

>lo.ltf-5SffilttAAf>a tO.MOS^Ap^ei«MMjiftY' ' '-***'*0"-Tri l f f lrfff i t f . r f .CWrpfr f l r i tWa.Ot 
| 5 ( O K I Apcfl 25,2009 f X m * ! 3 Kcply CbuuB tO . 

^ & JVvAb iw (/f*« JHWIA QmAao Tidflhfaftw C s ^ ^ 
Jtaw«y»,a<IQ7>, 

http://rf.CWrpfrflritWa.Ot


BAMW^ w o t s i a u JSt GBANrasEXr 

UMkaaHotKk 
FebnMryl3.3007 
PlS*l 

3S21» i ^ y QoLy to resp»sis for iotensostteetioo ̂  fciteil teteeoomiuidcetiioas ozr ie^ 
iiitliecBseofS«^ioa2Sl(bXretaaLECt. lheActC(Hiiaiitsiu>siic&qusHScr,sQd CbB^ 
KcocdhiK to &e^HO hugu^te of die Astt Seetion 2StCa) and (b) and 2 n q ^ y to 
reqwttc by wholesale IS VKSUBS retail, tdeconmunicatim* earners. Moreover«tbe 
is^enaoitilacai issue* tbtt SC7C nises < w ^ be addnned in niy a^ptiatioa « ^ 
tieeeittfy, azbitiitfioo bAweett the fLBC aBd the wholesale eaaier. 

Tie Western TelccoiainiBiicatiHu AlUrace's ('WTA**) reeeat ex parts comedy 
recD^nizei dut lights and obUgsdaos under Sectioa 2510ii) au! (B> tte iMastwhud wtdi 
8Jtdiasep«ahleficantheathitiaticaai)diweodatioappavia^ As 
explaifud by WTA, these pcovisicBs lotpty to aU CI£Ci, sad fiu^le CLBCs to " ^ ^ 
into Sectiaa 25 r(b)a8feemeatswah ILECs.*** WhilvWXA would p n e ^ d u t CLECs aot 
teU itlutesefe seridoea* that aoli-ceai^etitive pcaitioa fodi l u siviXM in dto s t a t ^ 
CoDanissioapreeedei^ But vliat even WTAadaiowkdges Is that dwr i^ to said 
obfigatias gntnted under SeedOQ 2Sl(fa) em be ealbned taids Secticai 252. 

Sttcdoa 251 (a) unequivocally fai^osas a 4toly on aS lelecoaumioications caxi i^ 
to ioteiconiiecl with odtercBiifers: **Eicbtdecoowniideatiuis a 
ittiercnmect din^ly <x indiiecdy wift the SuOUies tnd equipment o/odwr 
telcconummicatiwa caniecs."' Despite ttils dear langusa,soiaeIU£Cs haw seqtoaded 
to Levd 3*s sttempcs to a^o t i i ^ JnteKODoectiott and bdog intacDonaccdoadisputes 
befitn stale conuusuotu f » uHtntioa by argune Oat dteir Seetioa 251(0(1^^^ 
exan^tEon fives thera &om any obligation to negotiate er aifailrite la iMpMse to Levd 
3*staq|Beats. 

In Wasldi^toiv ibr ei^a^Ii, GBObv/Tei: a t S u d t e 3 "cannQtnMlE* a valid 
r e q i ^ ^ iH«otiiit»wift {OaaiUiTT^ bei^ia^ it is «icn4^iliatti the ptovfajearof 
Sed£ootSl(c);"^ The Wastogtea Conanfasion rgccteg Ccnttnynl's asSBttenta, 
explainiDg that *tt}fae niial exemption est £»di in 47 U ^ C . 25IC0 i{)pKes only to dte 
TequizMAeals of Secticm 2Sl(cr and ihat'trjurd coofpudcs f«^ 
wiihtheprovisionsofScc4ioiisaSt(«)aBd0i),"' InWiseoasio»OaaturyTel 1 Occwite 
attmipced to avcnd ̂  itttereinuioctbaoUipidooa I ^ ai]puinf (bat the attte c o i ^ ^ 
was witbnttjudsdictlon la-dlreet it to iDtercooiect «4tfa levd 3*s s e l ^ ^ 

' JStfm» HMea ifOu Wtiimn T^sepiKtmmte^atvAmMet. TTO Doafcit Wfc 06*S5. AlWlmnM ii 4 
^&kdF«b(uify<,3a07). 

JiirildktiM. DMkec NOb in--023043, M 2 (Winc O n 25,2003). 

* I n t i i ^mmmteQli0tu.ltCfiitaMM'*rt^r^tiemfmimMil947VJtCSm:!tim 
AmreaiititatMRata. TmuaiJ^K£ifmt»UCtMuiyJii^Wlietm6iM^aadmAvaia,Vhecem 
TttbUc SowlKCeaiBibsiM^ Dodbt lie. 0S4IA-1H u t-t3 0>«c. S, 3003X 
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conmuisionTf»inimdinglyn3caeddiiaaigwnBdaswdl,e«iJiiiri^ 
251«Kl)'^^ees not eswcpt si^cttiiflrfioai tile readi of this jwQviaUHL**' 

UafiMmt^ely, not every'slaes commisrioa &ced with diese acgunsaits has 
cornet^ qjplied the ComnumicatiCHis Act la Colondo. CeoturyTel i^ain elahtfed £ d 
dwsttte ftmnmissicn lacked juris^ctioa over Levd 3'a 251{«) intencKaeetioii request, a 
cloinrAatdteconunissiraBoecpted.*' BecaaseCentayTdwei not required to negotiate 
inberaosowAisc wider Section 2St(c) 1^ vix^ie of its n s d Bimnpttoa, t i^ 
statottKy inistiiteo>ret«im left Levd 3 w^iDBt m meaiu ^direedy ioterGOoaeetiiig with 
CentoyTd. 

Ixvd 3's eiqierieaoe widi Ceatai/rd w u part of a broader bosMUSs eflbrt to 
e)^»nd the readi of its nelwod: into die tMcitories of indepeaddil aikt lord e a t ^ ^ 
Doiuig a tiTCMna^ period in :K002, Levd 3 nade iqiproad^^ 
jutereonflffctionDegflaiiidons aider SectMM 251(a) and 0>), Lewd 3*sfalenti« 
expuid ibe nudeats available to itt ISP custoaurs. eft's woiA notiiv diat in most of die 
nod tonitocies, the lunl earner abo mdntdnad an ISP a£SiMe Oat would ftce 
ccngietitica fiom Levd 3*s eustomen}. Less dun 20^pef»Bt of die c o n p a i ^ engaged 
in w^Mlatiocu w & csdy • bindfiil tesuldag w ^ a nOD«UfenUed agreeinait 3ii(o«t 
companies dnqily raised to actouwledge Ae request fbr negotiiriion. Unable to engage 
the coaqwaiies in iwgotlatiops and uadde to spend the money needed to Iftigate dig 
question with more dian 200 oompanies. L«vd 3 was fiuced to finindfeiliy scale bacfc Its 
iwtwodcexpmsicHn eCKuts. 

Levd 3 is not die only canter dut has bscDi ioned to oveccome arguoieats tbd UkB 
SecCioa 251(0(1) n s d CTtinptinn somdiow wanps die gpiynd duty teiut^uBOnnegt 
ladled, one c u ^ oanisrlusbeea so bp t ( t aS tbd le rpeS^ 
rcO to c^diBsb Out an cxeaqM ruzd caixier*s diAiei under Sad£aa 251 (a) are not s i d ^ 

^PttMan ^ I n t t S Qmiimmfrittttm UCA-Wrf<gMtfwr AwMwf g Jtofcw 23i(f^tftlu 
7VtemmiHketkmtActi/iS96wUkCaiaKryW^Sa^^ttmBfaiiiJKa^ 

Utilities Ctans'i JUL 17.2003). 

i&a^n«tai MmfHKC*nmZ)iaaati i t fStethnJSi(kfMafq/^t i t f^dtivtJi tmMmMleii^t 
jM,putwatU»Steiiem2SI0(^rfA^Mt:atiJtrMfeAtriigeMttBry»«fpnprtautiUlt^<H^ 
Docto >4B. 05W»a (W. O m n o M Oum*%Mf \%, 1003) {aylafai^ MBCi «Mtyt fioa Swim 
251(6) 111 awcftricwrtfaaiadPQilBifaieiimiBdcDndMBea fee hwwiiBstUê ^ 
iritcoBMisniaatoM cMiil; [ccncfcdiqa mis WMnwiiiiwi Iw np î ^aniSm aslkdiy evariegBMttio 
aetoiiiio uadtf SactiM 2Sl(iO!): J^vte CtoiHwtiiiaadm 
M^ A,dM:A-««^ Slip 0^ 9-U» (WJX T«K. A H - K 30M} ( k U ^ nid swvties dtomltLEC IB 
nftMM|0(iMiaBndafUb«MS M<«Jli»£cRiMvAbfeS4r^r«tfAkaHtWCZ)«elB«0»-^ai3A&4 
(gtodfta««y3aiaW)(toiaJaglIseid&Mtoofi>qBtittfiytwiiriwiwihijw 
A)ritUBiiioa«id« SfBllnlS^ 



SUlOtlĴ  WlLTSBm * GUHHU L t r 

F«bnMyl3«a007 
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to the aegodsdon and arbit[tfioa:^OGedinea^)edfiedia Section 252 . " These efSnta 
deUy" (sad sometimes dei^ooropetit iai in nndarsas^ impose laioecenajry costs CTi 
new c&tcmls, and dow die d^oyment o f adwnoed sodees in reniote area^ OQtooanes 
diss aiv phunly inoQDsistettt widi ibe procon^etitive d n s o f tiie 1996 A c t 

Arguments diat Seetion 251(B) imposes DO cofixeaable intefoxiaectioa oldigstfm 
o n e x e a ^ n n d LECS fimdamentaUymiMOostme Sections 251 and 252. As discussed 
ibov^ Section 251 unsrabigaoudyiii^xnesaduQroatffftt&eomfmifficatfOiirca^^ 
fliBsiadqding a n d U.ECs> to intescennedfriflloflicrtdecopumHiicstions canters. 
Certain subse^JoasofSecdon 251 fayoseaddfdondobl^sdons on patticalarsdKfasses 
o f telccflauntuiications cairieis* Seet ica35I^ Imposes addidofgl cbfigatioas—fcsde^ 
madierpeilabUiQtdialiag parity, aecessteaj^hte-gg'vsy, and ledpaoed 
owyeniat iot t—onagISC$." AndSecdOQ£St(e)bii|UsaaaddbkindoUigelianB—« 
dM^ to jiQRdatt^ moM detailed h^nonneotiM MquIraosBt^ tt^^ 
detdled m a l e iequiRBMBi&, nodoe of duBgss, and edlocstloa---oa faie^^ 
But duse Ssetiott 251(0) obligations are in idiBlion to dwfGaenl duty to iBteccoosecl, 
pursoinrioSecdoa 251(a). Seetfaai 252 provides a medBuusmfcrnegotiatioo, 
raeduOiQi^ and aibitrdioa of rsqoests to nctgcHitts made *VunwDt to Section 
without any limitatioa to specific sdwectioRS of Sscticn 251 .*' 

Section251(0(1^ vi i lch eaumpts rundcaniers Son Section 25I(c} touches o d y 
ondieissiieof>iAf<^«&/i|gaj:toi»cnRimenUodin^^ ^ ^ y taann l in rambeat 
LEC. " It does not in enywny limit the nidiacitycrira stela eonudasiealoatMtnte an 
inteFconoeotiat d i ip i te imnuant to 252 to iofilcment die stQI ̂ iptlcabl^ 
Section ̂ K ^ t t d ^ b ) . Mbreovar.a valid iSiecdoa35li5EJ<0'^^ 
t q j M does not eaEBpBteaainjg^jji^^ 

udculatad fhlalitait: ^^ecdW25i |b ( I ) ^ ip l iesoi i^ tO l u r d LEC^ sod oBkn an 
exsmptica only team diereqalremenls of Sectica 251(eX"'*^ 

the Commissiaii sbottid act now to pot an end to RLECs* niisplaeed aigBttKota. 
The dedaratoiy relief diat Time Wamcr sedcx wOl have Ettle meaning i f a iwrd LBC can 
reftise (a Mcg^Uce httercoanectioQ and e x d u n ^ of tnffie with the ii^iol«sal»CLEC 

r<Miii«teCMSMteiierp«l«ni9(y)b<ii««d]ti]Mirtaail<^^ 
300^ 
'^ B M «tae USC» d» Botdtteasaly tuMMd is ftHQibc O I Q ; ttefr nKanM M viBBMB 
SwtkB25t(0 wldMUt bwUiat te 251(0 praeMTw hdi« l u ^ M M te Himat aSHO liaM G M M J ^ 
Iwd3Jh|ilyCMBiw«iiiil04a.l3(te»Bhgfcur>aiiief|itnpiimn|tbateil0MUrffW^^ 
floattd L««d3 oteriqr K» |«n4da lenieas IT VdF fvevitei^ 

•<+7U;&a|33X 
"SM47lUC|25tCIXl) . 
* Tt^QfetfwManfrar^pnaMUwnmMnGandMOpinkttHdOtdvMJR^^ 
7234^ 7301 <I '>^ 



H A U H , tt̂ USRUUG & GlUMNIS LLP 

MvfcwDortGb 
PtbnuyU.SOOT 
PaieS 

wiviDg l ime Warner. The states diat have conddesed die issue b i w s i ^ t 
Coosequecdy, die CommicsiQn should mslce clear &r die whole eouQfiry whtf die law, in 
&ct» is - dut die negiodation and arbitiitioii peovisioas of Secdoa 352 «p ly to nquesta 
for inteRonnectioD under Section 2Sl(s) and tb}. hidudbg requests iDade to RLBCs 
lulgect to die lurd exen^idoa under SeotioB 251(W)' 

For die foreg^ng reasons, in a i^ Older addrssdnv the TWO Petitian, die 
CoDsnisstoii diodd make clear ̂  GOBQWlitive eanlers sre five to TO|uest 
isttfconnection from all I££Cs, induding RLEC^ purwant to Sectiona 25 !(•) n d ^ ) , 
and tfad sudi requests are s t t b ^ to tbtt H^otiatimi and atbihatioa procedures cootdned 
tnSactioa252. 

Shweidy yours, 

Coun3dt9Ltf^}CommmiattUMS,£JLC 

cc: TTwrnas Navjn, ChJe^ Wlidbe Competition Bureau, Federal Cmnnmiricifinns 
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J«bnM.K^B 
Senior Vice Proidest • l/oV senjarvi«em>ide&t 

LftVftI ( 3 / AsdnsotCcMnlCoanscl 
TEU (920)SSM15« 
FAX: (730)tlM134 
iateJt]«n@Levd3,cooa 

March 14,2007 

Mr. John Haxnngtoii 
Jenner & Block, LLP 
3300 N. Wabash Avenue, Suite 4700 
C}iicQgo,IL 60611 

Me: AgreetMni/or WireHneNetyvorklnterctmneclUm dated June 2004 between Neutrat 
Tendon, Inc. and level 3 Commutdctdiens, l i £ 

Master Services Agreement dated Felffuajy 2904 httwetn Neuittd T a n ^ m , Ine, and 
f v c a i CUfnanunicadons Corporatitm 

Dear Mr.-Haningtan: 

This letter responds to your coirespondence dated Marcb 6,3007. 

As we have communjcated to you and to the stale commlssiotis where Neutral Tandon iilcd 
proceedings, Levd 3 has udlaterally defermined 10 leave ihe «xt 
until J m c 2S, 2007, so as to allow KeutraJ Tandem (and its costomess, if necesssny) suffident 
timelopxqiaiefix-disc4»mect{<mofdwtrutii3betweeiil.evd3 t o N e u t ^ Our 
deci^OA -was necessitaisd by KeotiaJ Tasdem's refill} to wodc with o r to as^Un^ an orderly 
c^gration of sendee followinflennksatlob of die contract between our companjos. 

la your letter and in previous commmueatioDs, you have imph'ed or asserted t h ^ Level 3 *s 
conduct constitutes tortious interl^rence >vi& Neutral Tandan*s eidsUng and prosq^ective 
business rdatSoo^iips. The theory, as we understand h, is that notw&hstan^ng the a ^ e s a 
language co/Oained in the a^eentents between ihepetrtitSt Level 3 way not X O A J any 
circimstanccs disconnect the odsd i^ t r s i^ t tem^satioa services. In later cavils, you ^ p l y that 
Levd 3 is obligated to augmoit and add to its netwoik in ordei to peno^Keutral Tandem to use 
even ituxe tratrnt lerminatioo service irom Level 3 for tree, and that Level 3's unwiUiD^iess to 
deliver iimire traasil temiinatioo sovjces to Neutral Tandem also constitutes toitious 
interfCTcnce. 

Neutral Tandem's positton seems to be that Level 3 is obligated to provide awisit terminaticsi 
services oo economk temis dictated liy Neutral Tandem, and thai Level 3's nnwHSngness to 
accept those £aanda! terms constitutes foniotis interferenGe with Neutral Tandem's hos tess . 
T b i s p o ^ o n tsiadefois^iJe and appears to be asserted to gain sontf land of competitive 
advsitage o v ^ Level 3 in connection with Neutn^ Tandem's transit service ofTeriog. Level 3 

Level 3 ComniuiHcaUaiu, LLC J 625 £ld«n^ Bodevard Broomfidd. Cc^oivdo SOCQI 
www.Levd3.cocB 

http://www.Levd3.cocB


Mr. John Haoinglon 
Jenner & Block, LLP 
Marvltl4,2007 
Pag62 

has made no secret of Its intentions to offer its own competitive tr^isft se3:v]ce and we believe 
that Neutral Tandem Is misusing the regdaloiy process in otde^ to establish through regulation 
that which it has not been able to secure through balanced commercial negotiations. 

You have also demanded that Levd 3 cease irom **pubHcizing the parties* dispute.* Neutral 
Tandem - and not Level 3 - elected to commenee public jnoceedings bc&re muhrple state 
commissions, l^iriher. Neutral Tandem has nftsed to provide any migratioo plan to assure that-
its customers* traffic will not be hnpacted tipon teiminadon. We believe that each of us has a 
respottsibHity to inform our customers of die prading disconnection of transit lennlnaticm 
service, uid that Level 3 is free te $h»t any poUic infomiation regarding our £q;nite wHh 
potentially inqjscted caniers. We reserve the ri|^t to do so eidierm response to a customer 
inqwiy or at an appropriate time to assure that customers can take actions to psotect their t r a ^ c 

Sincerely, 

J&hnM.R3 
Senior Vice President and Assistant Oeneral Counsel 
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LEBOEUF, LAMB, OHEEHE & M, ^ 

HCW«OM o o WUHMOVOM AVCUJC : . . . . t ^ggg* 

ALftAMv S u m Z O Z O , j ^ ^ „ 

*fj[^|J ALftuir. Nrt22io-ea2o M W W U 
HAPW«MM« 4 » « « » « » 6 ^ • ' * * * ' " ^ 1 5 ? 

nousTttH •—X.--

LOSAHeCUS T«*iMCHr 

•AITIAKCCITT *i."«r» 

M ^ 13,3005 

VTAHAVnPMJVBRV 

Hboonble Jadyn A. Bdnbg 
Saeretaty 
Nenr Yodc &ate PsbUe Service Comndssioa 
Time EmpiR Stat* Plaza 
AOMay^NevYoriC 12323-1350 

Ka: IVaflBe TemAierfgn A m e a n a t t pe tweea Neatml 'fanden^lifew Y O H L L L C 

Dew Secretaty BnlUng: 

On bcbalf of Tiaw Vtencr Tdeooa-NY, LF^ endosed please find an otigbid 
and £ve eerier of a TtatRc TeminiaftToAggeeaieitt Between Ksutnd ItodearWew Yoifc ILC 
and Time Wamer Tdeeom-NY, LP. 

If you have any 4uesdoasfiegaidiag ifaia fiUag; please eontacf m& 

Smcervly, 

HectIaM.l&iaGSi 
BTF/rib 
Eoelosores 
cc N^RodieUeD. Jones 

Ms. Sanya YtdHQ* 
Biiaa T. FfCzOemld. Esq. 

AJLIOMU 



TRAFFXC TERMINATION AmBmmiT 

Dated w nf m z : ' m , 2005 

ByvKf B«tw««ti 

NBUTML TANI»M-ffEW YORIC LtC 
NEUTftALTANOEH-^ORraAr U C 
NEtirRALTAI«>eM-INDlMU^ U J C 
NHirtUL TANDEM-ianK»^ LLC 

NEUTRAL TANDEH-CAUFOIUIIAr LLC 
NElfrRALTANOEM-NENNESOni, LLC 
NEUTRAL TAHDEH*MiaiX€AHr U C 

AMI 

TIME WARNER TELECOM - NYf UP. 

n M £ WARNER TELEO^tf OF KORGXAr L.P; 

TIME WARNER TEUCOM OF INOZANA, LJ*. 

TIME WARNER TELECOM OF WOSCONSIMf L ^ . 

TIME WARNER TELECOM OF CAUFORNZI^ LJ». 

TIME WARNER TELECOM OF MINNESOTA LLC 

r iHB WARHER TELECOM OF OHIO LLC 
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TRAFRC TERMfiVATION AGREEMENT 

This Traffic Termination Agreement CAgieement^, by and between Tbne 
Wcvner Telecom - NY, LP^ Time Warner Telecom of Georyla^ LP., Time Wamer 
Telecom of Indiana, LP., Time Warner Teleoom of Wisconsirv ^ t "Hme V/stper 
Telecom of Caltfomla, LP., Time WamerTeleoom of Minnesota LLC and Time Utomer 
Telecom of Ohio LLC w ^ offices located at 20475 Pailc Meadows Driven Lttteton, CO 
80124, (collectively nrWTt^ and NetAral Tandem-New Yorfc, LU;, Neutral Tandem-
Georgiai, LLC Neubal T^ndem-lndlana, oCf Neutral Tandem-Jlllnols^ UJC, Neutral 
Tandem-CBDfSomlaf WC, Neutral TanderrhMlnnesota, UCg and Neutral TMidem-
Michigan, LLC w ^ offices located at 1 & mdcer Driven Suite 200, Chkago, 2L 60606 
(collectfvety 'prr^, p r m c and NT being referred to collecttvel^as | t e ^PatfksT and 
mdMduallY as * P a r ^ Is eftecdve as of th t s , jS i tL day of g / w i f - ZOCS (the 
'Effecdve OaiaO. ^ 

REOTAIS 

WHEREAŜ  the Parties are duly authorised Ttetecommunicatlons Cdnterf (as 
deftned b^ow) providing local exchange and other sendees in the ^ a t e of New VorH» 
Georgia, Indiana, Wisconsin^ California, Minnesota and Ohio; and 

WHEREAS, the Parties wish to enter Mto an A{peement pursuant to which NT 
may deliver Transit Traffic (as defined below) originated by providers of 
Telecommunications Services (as defined below) that are Customers of NT C * ^ 
Carrier OtistoitMSrsOfcr termination oh t̂ ^^ 

Vî EREAS, TWrC Intends to continue delhrerlng It; originating traffic either 
directly or through a transiting anangement with the Incumbent Local Bechange Canier 
C*aBCO;and 

W^CREAS the Parties are entering Ir«o this Agreement to set forth die 
respective Dbtlf^tlons of the Parties and the temns and conditions under which NT wM 
delh«r traffic to and, if applicable, compensate TWfC fbr the brat^port focBtty If 
ontered tfvous^TWTC; and 

VWEREAS compensation fbr termination of Local TVafHc, EAS Traffic; ISP Traffic 
and any Intra-LATA T(tf Traffic (as defined bdow) on TWTC^ n^work shall be bnied to 
t r rs Carrier Customers, and NT shaA take aS respontible steps to ensure that NTs 
Center Oleomas bansmft to NT and NT passes along to TWrc alt call detail 
fofbrmatfon necessary fbr billing. 

NOW, THEREFOR^ In consideration of the mutual promtees and covenants 
contained herein and other good and valuable conslderatiofl, the receipt and sufficiency 
of wfiich are hereby adcnov^dgedl, the Psitfas agree as foSows: 



1 . DEFINITIONS AND R E O T A U 

Each of die above Redtals Is Incorporated into the body of this Agreement as If 
fuU/ set forth herein for altlntents and ptitposes, TDe capttaSzed terms used In diis 
Agieement shall have the meanings specHled below m this Section or as spedTlcally 
othenvise defined elsewhere wltNn this Agreement 

1 .1 . "'AOr means the COmmunkadons Act of S934 (47 {}SJC 5 151 et seq.), 
as amended by the Telecommunications Act of 1996, and as from time to 
time Interpreted in the duly audvytzed rules and reguladons of the K C or 
the ComfT^ssion having authority to fnterprat the Act within Xs state of 
Jurlsdicdon. 

1.2. ^Automatic N u n ^ r idendflcatlcm*' ("ANT) shall mean the process that 
Identines the tel^}hone nurnber of the &ie inlUadrig a calf in order to send 
this Intormadon to the automate messa^^ accountbig system. 

1 3 . "Caning Party Number* ("CPN*) is B Common Channel Interaflloe 
SIgnalbig (XCZSO parameter which refers to t f t t number transmitted 
t l^migh a nebworic identifying die calfing p a r ^ 

1.4. "Central Office SwUch* means a swttdi used to provide 
TetecommunfcaUons Seirvfces, I n d u ^ ^ , but not llmtted to: 

(a) "End Office Switches* which a n used to tennlnate Customer 
station Loops for the purpose of Interconnection to each other and 
totrunlcs;and 

(b> "Tandent Office SWitdiesr or Ibndemsf ^^ i lch are used to«onc|ect 
a r ^ switch bvnfc acmts between and among othiBr Central Office 
Switches. 

(c) Tandem SwitcNng" Is d^lned as the function that estafaOshes a 
communlcstions |:ath between two swNchfc^ oflloes thfloygh a 
third s*MeNng office through the provision of trunk tide to trunk 
sideswifech&ig. 

1.5. ^kmvnlssion'mearis the apf^lc^Tle j^ate admMstrative agency to w l ^ 
the state legislature has delegated the authority to r^julale five 
operatkjns of LECs withtn the state of New Yorl^ Geot:0a, IndlBna, 
Wiseman, CaSforma, f^nnesota andOMo. 

1.6. "Common Channel interoffke Signaling' or XCtS* means the slgnallr^ 
system, developed fbr use between swttching systems with stored-
program conbt»t In which aO of the s^naBng Infarmatlon ftir one or more 
groups cf trunks is transmitted over a dedlnifed Mgh-spe«d data Snk 
rather than oa a per^rmtic basts ancC unless otherwise agreed by me 
Parses;, the COS used by toe Parties shtil be SS7. 

1.7. confidential Inftvmatlon'* shall mean oonfldentM or proprietary 



Information (Including without limitation technical and business planst, 
specificatkins, d r a w l t ^ computer programs^ nefoworfc conlfgurationSf 
^df l t les d^iloyment lidbrmatlon, procedures, orders for services^ us9ge 
Information, Customer S e n ^ Records, CustMiw account data, ^nd 
CPNI) that one Party Cthvner*) may (Ssdose to ttie other P^rty 
("Re^lent"} In connection with the performance of this Agreement and 
that Is disclosed by an Owner to a Rec^jlent ^ document or olfaer tar^l}tf}te 
torm (Including on magnetk: tape) or by oral, visual or other means, and 
that the Owner promlnentty and deaify designates as proprletaiy and 
c o n f i d e r ^ wheliier by legends or other means. 

1.8. Customer Proprietary Nehvorfc Inf^irmatton CCPNT) as defined by 47 
U.SX. 5 222 and the rules and regubOons of tl)e Federal CommunlcatkMS 
ComntisdorL 

1.9. "Customer* or "End User' means a third-party residence or business that 
subscribes to Telecommunkatlons Services pravUed by a 
Telecommunications Carrier, Including either of the Parties. 

1.10. "Btchange Access* is as deflnedin the Act 

1 .11. "Exchange Area'means an area, defined by the Commission, fbr which a 
distinct local rate schedule Is In effect 

1.12. "Extended Area Service TVaRkTCEAS Teamed means ttwsecaBs that fi»tl 
within a ^ p e of catltng arrangement as generatfy defined and spedfled bi 
the '^erieiat s u b ^ o ^ service taiffr qf the UBC, but excluding calls that 

vvotdd^'r^aite'-as'tti^EvlA'^ilo^ ;' 

1.13. "PCC* means the federal Cbmmunlcattoris Commisston. 

1.14. "Incumbent local BGchange Carrier* HLECO Is as defined In the Ac t 
1.15. "mteirectual Property* means copyrights^ p a t e r ^ trademarlc^ trade 

secret^ mask works and all other Intellectual propefty rHiNs. 
1.16. "Ihtra^UTATbfiTyafflc* means all Intra-iATA calls otiier than Local T t ^ i c 

caffs. 

1.17. "Internet Servtoa Provkter T^afBc* CISP TrafSc^ mean ary traffic that Is 
timismltted to or retomed from the Internet at any point during the 
cftffatton of the bansmtsskxk 

L I S . l o c a l Access and Transport Area* CLATA'^ts as defined In (he Act 

1.19. "Local Exchange C^nfer^ ("LEC^ Is as denned In the Act 

1.2a "Local Traffic* means those calls that orff^natemxn an B i d User's use of 
kxaH or fbrelgn exchange service In one exchange and tominate In either 
the sane exdiange or another caOng area associated w i th the or^lnatlhg 
exchange, as generally defined and specified m the general subscriber 



service fadir of the ILEC 

1.21. "Loss* or "Losses'means any and flosses, costs (Including court cQst^ 
' claims damages G'̂ cludtng fine^ pen^les^ and crbMnal or dvS 

judgments and settlement^, Ir̂ Jurieŝ  PabSUes and esq̂ enses (Inducttig 
reasonatrie attorneys' fees), except Inck^Aai, consequential, bufirec^ and 
special tosses or damages. 

1.22. 'TJorth Amerkan Numbering Plan" CtiANP*) means the numbering plan 
used In the Uidted Stat^ that also serves Canada, Bemujda, Puerto lUco 
and certah Caribbean Islands. The NANP format Is e lO-dlgK number 
that consists of a 3-dlglt Nm code (commonly refen«tf to «! the ansa 
code}, fbftowed by a 3 - ^ NXX code and 4-diglt nne number. 

1.23. "N)OC means the 3-dlglt code that appears as ttie first 3-dlgIts of a 7-dIglt 
telephone number. 

1.24. "SST" means Signaling System 7. 

1«25. Telecommunkatlons' Is as defined bi the Act 

1.26. "Telecommunk:̂ k9ns carrier^ Is as defined In the Act 

1.27. telecommunkatlons Service* Is as defined In the Act 

1.2a. "Tel^ihone Exchange Servtce* Is as defined m the Act 

1.29. "Transit Trafnc* means Local or non-local traffic that is originated on a 
third party TelecDmmunk;atlORS Onlerli netwoHg ban^ted thrcHigh a 
Party^ nebvortc and terminated to the citherpaEiy^ network. 

INTERPRETATEON AND CONSntUCnON 

All ref^nces to Sections/ Ddtiblts and Schedtdes shall be deemed to be 
refierences to Sections of, and Bdilbits and Schedules tp, this Agreement unless 
the contact ^eclflcafly othen^se requires^ In the event of a confSct or 
discrepancy between the provisions of this Agreement and the Ad^ the 
provisions cf the Act shall govern. 

3. TERMINATION OF TRAFFIC 

3.1 TWn; agrees, In accordance with the tenrw of this Agreement̂  to 
termtnate Transit Tl^fflc delivered fhmi ATT that Es destfried fbr IWTCs 
subscribers; Induing without fimitatton, Local, EAS, Intrastate Inb»iATA 
Tol T>affi^ and c ^ to Internet sendee provfctes and other enhanced 
servfcse providers. TTie Point of InterconnectlGn C*Por> shaff be the TWTC 
Cen&al Office Switch designated In the attached Appa)^^ 1. NT asrees 
Its TVwisIt T>affie shalf be routed to TWiCs network in accordance wRh 



Appendbe 1. Pursuar« to Section 4.6, TWIC agrees to provlston a 
connection fbr terminating traKk from NT wlthki sbdy (6(Q days of a 
request of NT. TWHC agrees to provtskm addttional f^HUes as entered 
by NT to sufficiently trunk the network for traflRc volumes consistent Mdth 
the Industry Blocking Sandant UenOfled below. 

3.2 The PaiUes may determine subsequent to the EfFedtve Date of this 
Agreement that services other than those contemplated Ir^ this 
Agreement are desired, In whkih even^ the Parties may amend this 
Agreement or enter Into a separate agreemerA as tfie Parties mtAuaUy 
agree* 

3.3 Upon a written request from IdTtoTWTC ItorttietermlnatkmofTlansft 
Traffic for a state not covered by this Agreement; the Parties will enter 
Into an amendment witiifei thirty (30) days o f the request to add the new 
state to this A^eement 

4. TRUNK FOReCASnNG^ ORDERING AND PROVJSIOMIA^ FOR 
TERMINATION OF TRAFHC 

4 . 1 NT shall establish direct truntdng wito TWTC fbr the purpose of solely 
ddlvering terrrHnatlngtramc 

4.2 NTshan provision;, at Rs sole cost and expense^ an appropriate nunber of 
T l s arKVpr X3S3 fru^ks ClVunk* or "TivnlcsO Rr ^ ti^^^fiott and 
deJivefy of Its ^ahsf t Ttafl l : in accordance 
standards slated In SecSoh 5.1 or lii the alternative NT must ehsura that 
NT^ Carrier Customers have established and n»lntaki an aRemadwe route 
via the fL£C for the deKvery of overflow tiaffic fbr termlnatton by TVfIC 

4.3 ThmksshaSbeprovfdedratamlnrmum, over a DSl line wltit BS2S a i ^ 
64 dear Channel capabmiy (XCCO* 

4.4 Each Party shal be reqponsUe (br engineering and malntalnkig its 
network on Its skie of tfie POL 

4.5 All direct Trunks Installed pursuant to this Agreement shaU cany Local, 
EAS and l^ i t ra^TA TotftiaffkL 

4«6 r r r shaU be responsible for alf ̂  transport costs of delivering tts T>anslt 
Traffic to TWTC; Central OflBce Switches fisr servkss tflider this 
Agreement NT may either purchase trunks ftom TWIC ^ the same price 
as m couU purchase such tnmks from the ILEC or NT may negodate 
Individual sales contracts or a master servkie a^eement wHft TWTC 



through the appropriate TWFC channels and procedures. 

4.7 Trunk Forecasts For Direct ConnecttOhs 

4.7.1 NT shall provide TWIC with Trunk quandtyfbrecasts in 3 mutually 
agreed upon fbrmat once every sbe (6} months^ commencing on 
the date NT establishes a direct cannecUocL Tlie forecasts shaH 
Include aK Intormadon necessary to alkwr TWTC to manage its 
trunUngfedHBes. 

4.7.2 NT ^ ) i i l provide fbrecasted Tnoik quant l^ requirements tor a 
period that is no less than one ( I ) year from the date of the 
forecast and no more than two CO yea^ Aom the date of the 
forecast The fbrecast shal be Itembed trf swttdi kxatftm. Each 
switch k)C3tIon shaS be Idendftedby the use o f Common'language 
Location Identifier ( M L O Codis^ whScft are described m 
Telecordb documents BR 795-100-100 and BR 795-400-100. 

4.8 Review and Update o f Tmnfc Forecasbs 

4.8.1 At the time the direct connection Is established, i »ch Party shall 
provkfe the other with a point of contact regarding THmk forecasts. 
I f NT becomes aware of any fKtors that wouU ntatetlally modtf^ 
the forecast It has p revk iu^ provkfecf, It shaU promptly provkle 
wrtttoi noQceef such modlflcatidns toTWiC 

4.9 Provlslonli ig Recpofu2bfltties for Direct Connect ions; Trouble 
Report ing end Nanegement 

4.9.1 Each Party shall provkle to the other P i i t^ the contact number(s) 
to its control office wMch shaU be accessible and available 24 hours 
a day, 7 days a wed^ fbr the purpose o^ without UmRation^ (a) 
coordinating Trunk orders (e.g., notifyhg the other Par^ of delays 
In Trunk provisioning), (b) maintaining servioe (e.g., noO^tog the 
other Party of any trouble or need fbr repabs), and (c) notifying 
the other Party of any equ^iment falures which may affect the 
Merconnectlon TVunks. Any dtanges to either Faity^ oper^lonal 
cof^act currently Itsted In &diB)it A shall be shall be proniptly 
provided to the other Party In wriSng pursuant to the prooKlures m 
Section 22, betow. 

4.9.2 Each Party shall coordinate and schedule testing actMHes of Its 
own personnel, and others as applicable, to ensure that Thinks are 
Instated In accordance with 0w Access Service Request ( "ASRI 



meet agreed-upon acceptance test requb«nents, and are placed In 
servioe by tt)e In-servloe d^e. 

4.5.3 Prior to reporting any bouble with Irterconnectlon f^dUtles to the 
other Party, each Party shall peifxm sectionalfzatton to detennlne 
if trout^ Is kKated in Its ̂ a t y or In Its portion (^ the Thffiks. 

4.9.4 The Parties shall cooperadvely plan and ImplenMnt coordinated 
repair procedures fbr the Interoonnectkin focSUes In order to 
ensure that trouble reports are resolved In a Umely manner and 
that the trouble Is promptly eliminated. 

4.9.5 Prior to the placement of any orders fbr direct oonneclSon Thmks, 
the Parties shall meet and mutually agree upon technical and 
engineering parameters. Induing <3lKe and other control 
responslblRles, 

4.9.6 Overflow traffic carried on the dkect Thodcs win be routed to L£C 
tandems. 

5. NETWORK TRAFFIC HANAGEMENT 

5.1 BlatAtna Standard. NT shall maintain a bloddng standard of no more than 
one percent (1%) during the bouncing busy hour, Le^ the peak busy time 
each day, based upon mutually agreed engineering criteria ("industry 
Bfocking Standard*. 

6. SIGNALING 

&1 NT shall pass the can detail mformatfcin required to pennft bllDng of 
access and redprpcal compensatkin charges on all calls origtnadng from 
caniers Interconnected to the NT tandemi and tennlnatInQ traffic to TWTC 
NT agrees not to change, manipulate or In a iv way intent ton^ and 
fkauduiei^ modify tiafnc line records, Iiickidbig GPNI and AKL 

7. COMPENSATION FOR TERMINATION 

7.1 TWTC wfll terminate NTs Tkansit Traffic without compensation from HT, 
NT agrees to pass to TWTC all signaling received by NT from the 
orf^i^fiig carrier. In the event that an originating carrier passing baffle 
te TWTC through NT Is not seeding acfequate s igning InfbmtatlOfV TWTC 
may request call record detail on such baffle and NT shall kfentfiy to 
TWTC the oc^gfintiry carrier for sud» trsmc Nothing k% t t e Agreement 
v ^ alter the manner m which TWTC b l i ffTs Cffirler Customers ftir 
terminating baffic NT wW bllt NTs Carrier Customers Ibr s e n c ^ Transit 



Traffic to TWTC through NT for termination, and NT wK not bffl TWTC for 
the origkiating Carrier Customer^ Transit Ttaffic 

7.2 Traffic Recording, Exchange of Necessary Factors and Audits 
7.2.1 In order to accurately bm traffic esohanged, the forties shaR each 

perform traffic recording and Identification functions necessary to 
provkte the services contemp^ted hereunder, regardless of 
whether or not ttds Ai^eement resutts In a fkw of compensation 
between the Parties. NT agrees that either It or Rs Carrier 
Customers shaH peHbrm Local Number PoitabiBly ("tNP^ queries 
and that TWTC diaH bi no way be reqvirad to perform tMs 
funcSon. Each Party agrees to use opmmerclaOy reasonaUe elTbrts 
to accurately capture and transmit the actual HOU a^snrWffrl wlfh 
the Intra-UTA To», Local and ISP Traffic t tontinates fbr the 
other Party In order to properly calculate the necessary 
oompens^n betweer» TWTC and NTV Canter customers. 

7.2J &i3SB& ffT agrees to partk:ipate In any TWTC audit Infttated with 
NTs Csnier Customers to ensure the proper t^nng of traffic TWTC 
may review records of cafl detail and supportlno nebwork 
kUbrmaUon relevant to die exchange of trafRc under this 
Agreement and request that such network InfbrmatkNi Include 
switch translations for call routing data, whtcfi can be used to 
determine the jurisdction In which the calt originated If such a 
request ^ svttch ban^atloQ verification is m a ^ Ute NT must 
s i ^ ^ the h e c ^ ^ ffigr^^liKV o& elkmr the « i ^ to be 
aocompRshecl on the 1 ^ prmsesi^thlh e reasonable diiie 
TTie audit must be accomi^tehed during nomnal business hour& 
Audit requests may not be submitted more frequently than once 
per calencfar year. The Parties agree to worfc togcrther 
cooperatively to resolve any probten^ uncovered as the resuR of 
an audft perfomted In accordance with this Section 72.3 TWIC 
and HT must retain records of call dateU and ottier InlbrmaOon 
siAiJeet to audit under this Section fbr a mNmum of bA«lve (12) 
months ftom the date the records are estabnsbed. 

7.3 BRIlhg 

73.1 All temilnadng trsffk: will be bNted to WTs Carrier Customers in 
accordance wfth TWTC^ appficsbfe tariffiE or Interconnection 
agreement 

7.3.2 Transport fscUHycoste ShaU be blHedefther at tlw rate charged by 
the ILEC In the serving area or at the r ^ e negot^ted wflJt ttie 
TWIC Sales organiz^on, m accordance wtth Section 4.6 above. 



8. DEFAUtT 

8.1 In the event of Deflault, either Party may terminate tNs Agreement ki 
whole or ^ part prcrvided that the non-dd^uWng Party has first advised 
the defining Party In writing rOefiault No&oe^ of the BSeged Default and 
the diefeutting Party ^ I s to cure the afleged Oeflauft withte sbcty (€0) days 
after r e c e ^ of the Oeftult Notice. DefbuK Is defined as: 

8.1.1 ^herParty^ftisctvencyoriniUadonof bankruptcy or receivership 
prooeedlrvgs tif or against the f^rty; 

8.1.2 FaOure to petftorm any of the material terms of this Agreement 

9. GENERAL RESPONSlBUnXESOFTHi PARTIES 

9.1 f'npty* with Stibanbers fFnd tJsersV TWTC shaS be the primary ContSCt 
and account control fbr an Interactions wlttr Its own subscribers; Nothing 
In tNs agreement wBI prevent TWTC from contacting and or oontractkig 
with NT% carrier customers; 

9.2 FgfataHon Cofttact Lists and Swvia R^awefy PmcfeftirM. Each PariV 
ShaU provkle die odwr Party wtth an network escatatktn contact lists and 
service recovery procedures (Inckxflng, without RnnKatkmi, the procedures 
for opening of trouble tickets) necessary to fodOtate the rapU resolution 
of disptdes and sendee l !^i^ In a fflutuatV a ^ ^ ^ . ^ 
timely and fea^ii)al;^(ii»««i^ Tht P a i j i ^ s M | l * b i ^ 

escatation contact Ssts and service recovery procedures. Tills escal^ion 
contact fist Is ettached herdo and made a part hereof tt BddbK A. 

9.3 rhiiOfaHon. Dicepc as specmcaBy pros^ded herdn, nothing In this 
A^eement shall obligate etther Party to pievkle collocatkin ^sacer 
^ n ^ e s or services to the other Party, Ary such collocatfon aneng^nent 
shall be entered Into fay ̂ c h Party ki fts sole d&oedon. The tenns and 
condltfcjnS for any egreet^ifion cofkjc^lbn sl)all be set fbrtti In a separate 
written agreement between the Parties. 

ID. TERM AND TERMINATION OF AfSREEKENT 

IQX The Initial tenn of this Agreement s h ^ commence on the Effiectlve tXdXa 
and shall continue thereafter for a perfcd of two (2) years (the imutf 
Tenn"). 

10.2 Following e^qjlration of the In»al Tom, tills Agreement shaUautom^ic^ 
renew for successive one (1) year tenns unless eltfter Par^ requeste 



re-negotiatkMV or gives notke of temtlnation at least sbdty (60) days prior 
to the expiration of the then-cunent tenn. 

10.3 In the event that any requested re-negotIatk>h does not oonchide prior to 
expiration of the then-current terni^ this Agreement shall continue In full 
force and effiect until refriaoed by a successor agreement 

10.4 The Parties shall use their best endeavours to resolye ail outstanding 
tssues in the renegot&tlon process However^ if the Parties are unable to 
come to a resolution of c«iain Issues during the renegotiation process, 
either Party inay at any tbne doing the renegottattont raquest arblbation, 
mediation or assistance from ti)e Commission or, if aj^lcabl^ the FCC, to 
resolve tiie remaining Issues In the renegottatlQn process^ In accordance 
with the OommtsslMf^ or FCC^ as appropitste^ prescribed procedures: 

11* DISCUUMER OF REPRESENTAHONS AND WARRANTXESr 

11.1 Diŷ nATMFR OF WARRANTIES. EXCEPT AS EWfCSSLV S^T Pe^HH IN 
THIS AGREEMENT, NEITHER PARTY MAKES, AHO EACH PARTY HERST 
SPECKICALLY DISCLAIMS, ANY REPRESENTATIONS OR mRRANTIE^ 
EXPRESS OR mPUB^ REGARDING ANY MATTBt SUfiaECT TO THIS 
AQ%EEMENT, INaUDING ANY W m m > WARRANTY OF 
MERCHANTA8&XTY OR fTTNESS FOR A RARTICUtAR PURPOSE OR 
J i m J B i WARRANTIES ARISING mOM COIMSB OF DEALING OR 
COURSE OF PERFORMANCE. 

12, INDEMNIFICATION 

12,1 Each Party (the "Indemnflying Par t / ) shall indemnHy, defend and hold 
harmless the. other Party (Ihdemnlfied Party^ from and against all 
Losses arising out Of any tialms, demands or suits CCIaiins^ of a t ) ^ 
party against the Indemnified Party to the eMent aifatag out of Uie 
negffgenoe or vvIflfU inlSQondUct of the Siideinnliying Party or out of the 
^ u r e of the Indemmfying Party to perfomi, or cause to be pertbrmee^ Rs 
obligations under this Agreement Indudbig but not Sn^ted to, sen/ices 
furnished by the mdemnirying Party or by any of Rs subeontrsctorSr under 
worlier^ compensation laws or stmUn'statutes. 

12.2 Each Party, as an Indemnifying Party, agrees to IndenrnHV, defend^ and 
hold hSTnless the other Party ftom any third party Oafms that asstft any 
Infringement or Invasion of privacy or confidentiality of any person or 
persons called or daimed to be caused, dbectly or fiicBrectly, b^ the 
indenv^ff^ Paity^ or its employee^ agents and contractors, or by the 
indemnOVing Paity^ equfpn^nt associated wWi the provision of any 
service provided under thte Agreemsit TTiIs provision kidudes but Is not 



nmtted to Claims arising from unauthorized dtedosure of the & K I iiser% 
name, address or telephone number, ftom tNnf party Claims that the 
equlpm^it provided by one l^rty to the ether Party or the manner In 
wNch etther Party configures Hs network vlo^tes any toird party 
Ir^eRectual property r ^ i t 

12.3 The Indemnified Party shaU notify the Indemnifying Party promptly In 
writing of any Qalm by third parties fbr which the IndemnlAed ^ r t y 
alleges that the InctenrvUfytng Party 1$ responsRile under dils Section 12. 
The Indemnified ^ r t y shatt tender the defisnse of such QaSm to the 
Indemnifying Party and shatt cooperate In every reasonable manner with 
the defonse or settlement of such Claim. 

12.4 The Indemnifying Party Shalt, to the extent of Hsobl^fatlons to md^nnlfy 
under this Agreement, defend with counsel any Oalm brought by a tfdrd 
party agatost the Indemnified l^rty. The IhdemnSVIng Party shaU Iceep 
the Indemnified P»ty reasonably and timely appraised o f the status of 
the Oalm. The indemnHled Party shall have the right to retain Hs own 
counsel, at Its expense^ and p a r t i d p ^ In but not direct the defense; 
provided, however, that If thse are reasonable defenses m addition to 
those asserted b f the Indemnifying Partyi the mdeimmed Party and Its 
counsel may raise and direct such defense^ which shaH be at the 
expense of tfie Atdemnlfying Party. 

12.S The Indemnifying Party shaU not be liable under the mdemnlficadon 
provislpns of this Agreement fbr a settlement or oomprondse or any Cbto 
unless die todenmBVlng m t t fie^ appicyed the ge i t temi^^ 
<e^pron)lse In advimoe. The inde r rb i l l V i n ^P i ^sha i r ' na tun i ^ ^ 
withhofdi Condon or delay such approval. I f the defense of a Oalm has 
been tendered to the Indemnifying Party m writing and- I fw Indemnifying 
Party has foiled to promptiy undertate the ciefonser then the 
Indemnifying f^rty shaU be Habte uiider the hndemnmcation provfelons of 
this Agreement for a settlemerA or oompnxnise of s x h Oatoi tiy the 
Indemnified Paty, regarcSess of v^hether the IndemnffVbig Party l » s 
approved such setttemer^or compromise. 

12.6 The Indemnification obligations of the Parties under this Section 12 shaH 
survive the expfradon or termlnaOon of this Agreement for a period of 
three (3} years. 

13. LIMITATION OF tlABIUmr 

13.1 B e o ^ as otherwise provided in Section 12 Indemnlficaaon^ each Party 
ShaU be respon5t)te o i ^ for servlce(s) and i^dST^Ges) which are provldbd 
by that Party, tts authorized ^ e i t s , subconbractors, or othens retained fay 
such p a r t ^ , and r>etther Party shall bear any resporafouxy fbr the 



5efvice(s) and foc{licy(ies) provided by the other Party, Its agents, 
subcon^actorsi, or others r^abied by such parties. NeRher Party wSf be 
aable to the other for any Loss relating to or arising out If any orcfinaiy 
negligent act cr omission by a f^riy, except invol \^ cases of Infrir^iement 
of a third party's Intelteaual pn^>ertv tights or th t improper dbdosupe of 
Confidential Ir^srmatiori, In no event wW either Party be liable to the other 
Party for any indirect; special̂  incidents or conseque^itlal damages, 
including, but not DiFnlted to loss of profRs, Income or revenue even If 
advised of the possa^llty thereof whether SMih damages arise out of breach 
of cbrtfrac^ breach of wananty, negl^jeno^ sEiftt Saljlllty, or any other 
theory of liability and whether such (fornages were fSorseeable or not ^ the 
time this Agreernent was executed 

13.2 WUh respect to any dalm or suit fbr damages a r l ^ out of mlstakest 
omls^onSt bvtenupbons, delays or errors, or defects tn tiansmlsston 
occurring In the course of fiimlshlr^ senrice hereunder, the liabHty of the 
Party fUrrUshlrig service, If any, shall not eKceed an arnount ecpjivaleiit to 
the proportionate charge to the ^her Party fbr the period of sendee 
during virhlch such ntisteke^ ombsknv Interruption, delay, error or defect 
In transmission or service occurs and continues. However, any such 
mistekes, omissions, intemiptlons, delays or errors^ or defects fin 
transmission or service which are caused or oonbrUMifced to by the 
negligent or wilful act of die other Party, or which arise from the use of 
theother Partyi provided fodlttles or equ^iment the itebUlty of the Party 
fomfshing s e n ^ I f aof, shea not ptoeedan.amountetfiihrale^tethe 
pfOpQrtlbnflitech^ to the btoeri%C/lQf the period of servftae dorfing 
w l W sx i t m&tafie, orhisslon, Intenupdon^ d ^ , eiror or deAet in 
transmission or service occurs and contfinues. Tills BmBation of SatdBty 
provision does not restrict or otherw&e afViBOt a Pariy^s IncfismnlAcaBOn 
obligations under tfUs Agreement 

14. COMPLIANCE 

14JI Eteh Party shall c o n ^ With an applicable federal, states and local laws^ 
rUe^ and reguMlons applicable to Rs peribmiance under this Agreement 

15, INDEPENDENTCONTRACTORS 

15.1 No partnership, J^nt venture flduda/y, emfrioymeiA or agenty 
relaiionsh^ is estabSshed by entering Into this Agreement Each ftrty 
shall peiform services hereunder as an Independent conb^ctor and 
nothtog herein shaS be construed as creating any other relalionshtp 
betvwKn the Parties. 



16. FORCE MAIEURC 

16 .1 I n no event s l ^ either Party have any dalm or right against the other 
party for any delay or failure of perfonnance by sudi o t ter ^ r t y If such 
delay or f^Bure of peribnnance Is caused by or is the result of causes 
beyond the reasonable control of such other Party and Is Mfthout such 
pariy*s foufc or negfigence (a "Force M a ^ r e B t & k ^ Including, but not 
limited to, acts of God, flre> flood, epidemic or other natural catastrophe; 
unusually severe wrather; ccplo^Ons, nudear acddoHs or poMer 
blackouts; tenorist acts; laMS* orders, rules, regud^lons, dbecttons or 
actions of governmental authorities hav&ig jurisdiction over d)e s u t ^ 
matter of dils As^eement or any dvR or mUttaiy authority; the 
condemr«tton or t^dng by eminent cfomain of any of a Party i facsaaa 
used In connection with the provblon of services to tts subscriber^ 
national emergency, Insunectlon, riot or war; labor difncultles or other 
slnnllar occurrences. 

16.2 In the event that a Force Nstjeure Event causes a Party to delEV or foU to 
perform any (^gation(s) under this Agreement, tfte delaying Party shall 
resume performance of Its obSgadons as soon as pfactfcable In a 
nondlscrimihatory manner that does not ftvor Rs own pmtdslon of 
services over that of the non-deiaylng Party. 

17. CONnDENtlAUTY 

17.1 ^ vdrti» of th£s A^eeroent; TWTC and NT nuty hart« access b or 
iseOtifiQe C o r ^ l i i ^ ^ beHons^ to C ^ Ottier f ^ . A 
recipient of such Confidential lidbnnatlon shall not disdose any 
confidential Information to any person or entRy except recipience 
employees, contractors and oonsuftants who have a need to Imow and 
who a^ee In writing to be bound by this Section 17 to protect the 
received (Confidential fnfonnation fh)m unauthorized use or disclosure; 
Conndential Infomtatlon shaS not otherwise be disclosed to aity t h H 
party w^KxA the prior w i t ten consent of the owner o f the Cbi^ktenttal 
Ir^&nnation. TTie recipient shall use Confideritiatlnlbnnatlononty for tfie 
purpose of this Agreernent and shall protect such Confldenaal Information 
from discfosure to others^ using the same degree of GBie used to protect 
Rs own confidentiaf or proprietory Information, but In no event less than 3 
reasonable degree o f care. 

17.2 The restrictfons of t ^ s Section 17 shaft not apply to Informatton that; 0) 
vtfas pubady known at the time of the owners oooimunicatioo theroof to 
the recipient; (H) becomes p u b ^ Icnown tlvough no foult of the 
rec^slent subsequent to the time of t te owners eommuniCBtoi thereof to 
the recipient; 0 ^ was In the rec^ilent^ possession fkee o f any ob^gi^on 



of confidence at the time of the owner^ communication thereof to the 
recipient end, the redplent provides toe owner with written 
documentation of such possession at the time the owner makes the 
disclosure; (tv) ts developed by the rec^iient independency of and wRhout 
reforence to any of the owner's Confidents InfonnaboR or other 
Hbrmation that the owner disdosed In confidence to any third party; (v) 
is rightfully obtained by the recipient ftom third parties authortted to 
make such disclosure without restriction; or (vO is Identified m vntthg by 
the owner as no longer proprietaty or confidffittbi 

1 7 3 I n toe event the rec^ent is required by law, regulaOon or oDUrt order to 
disdose any of the owners CbnfldOr^ IidbnnatlOn, the recipient wfll 
p r o m ^ notify the owner in writing prk f to maUnji any such disdosure 
m order to f^clIRate the owner seeting a protective order or other 
af^Tropriate remedy from the proper autoority to prevent or Imi t such 
disclbsure. The redplent agrees to cooperate wRh the owner In seelAig 
such order or other remedy. The redplent fUrttier agrees t i iat i f the 
owner Is not successful In precluding or AmRIng the requesting legal body 
from reqUring the disdosure of the Oonfidentlst infbnnatlonr the recipient 
win fUmteh only t h ^ portion of the Confidential frifonnafion which is 
l^a l ly required and wilt exerdse all reasonable efforts to obtain reliable 
wrRten assurances that confidentfat treatment will be aoconled the 
conf idents Infiormatlon. 

17.4 A l confidential Infonnation dsdosed In connection vidth this Agreement 
shall be and w n ^ tbeprcfierty of the owner. All sud) Ihforinatlbfi In 
tangible f b n h ^ ^ ^ ^ bo rettvned to the owner p r o i i i p ^ upon v M e n 
rei^itiest and shadi not tifereafter be retalheicf In any fbnm b f ^ rad^^efiL 

17.5 The Parses adcnowledge that Confidential Infbrmatfon Is uidque and 
v a l u a t ^ and that disdosure In breach of this SecOoo 17 wfit result In 
Irreparable ir^My to toe owner fbr which monetary damages akNie would 
not be ari adeq^te remedy. Therefore^ the Forties agrae that fti toe 
event of a breach or threatened breach of confidentfoHty, the owtner shaU 
be entttiedto seek specific peifonnanceand InfunclhRS or otoer equRable 
relief as a leinedy for any such breach or aotidpsted breach wfliiout the 
necessity o f postfoig a bond. Any such relief sha i be fin acklltlDft to and 
not In neu of any appropriate relief In the way o f monetary dam^jes. 

17.6 CPNI r d ^ e d to a Partyi subscrttjers obtained by virtue of tids Agreement 
shall be such Par i /s Confidentlar Infbnnatlon and may not be used by the 
other Party for any purpose except performance of Rs obRipMons under 
this Agreement and m connection wttll such perfonnanoe, sbaE be 
disdosed only in accordance wRfi thte Section 17, unless the Party i 
subscriber expnssfy dbects such f^r ty in writing to disdose such 
ir^ortnatfon to the other Party pursuant to the requirements of 47 tl.S.C 



Section 222(cX2}. }f the odter Party seeks and obtains written approval 
to use or dhxrkise such CPNI from the Partyi subsotoer^ such aniravsi 
shall be obtelned only fn compliance with StecUon 222{c}U} ant^ bi the 
event such authortzatlcn is obta&ied, the requesting Fattf may use or 
c8sdose onV such Infbmiatlon as the disclosing Party provides pt^suarft to 
sudi authortsatSon and may not use {nfbrmadon that toe requesdng Party 
has othenAAse obtained, directly or fndlrectty. In connection v ^ Rs 
performance under this Agreement 

17.7 Except as othenvlse expressly provkiedtn this Sectkm 17, nothing herdn 
shaU be construed as Umldi^ the rights of elth^ Party wito respect to KS 
subscriber information under applicable taw. Including wldiout UnoRsdion 
47 u s e 5ecdon222. 

17.8 Tite provtelons of this SecOon 17 shaff sundve the tennlnatkm or 
expiration of this Agreement fbr a perk3d of two years. 

18. GOVERNING LAW 

18.1 TNsAgteemenltshalbegQvemedbythelawsofthestatelnwhkhserdQes 
provided under this Agreement are performed, wfthout giving elfoct to tfie 
prindples of confilcts of law thereof, except that If federal law, InducDng the 
A d ; appites^ ftedeiat shal control. 

19. TRANSFER AIVDASSICNHENT 

19.1 Neidier Patty may assign or tiansfor this Agreement (or any rights or 
obligations hereunder) to a third party without the prior veltEen consent 
of the other Party, whidi c o o s ^ shal not be unreasonably condRfonect, 
withheki or d e t ^ e ^ provkfad however, efther Party may assign this 
Agreement to a parait subsi^aiy, affillMe^ or to an entity that acquires 
sta or si^istantlally all the equity or assete t y sale, merger or otoeiv^se 
without the consent of toe other Party, provided the essoinee agrees In 
writing to be bound by the terms of this Agreement This Agreement shall 
be binding upon and shall Imjre to the benefit of the Arties' respecBve 
successors and assigns. No assignment or detection hereof sbouktreUeve 
die assignor of its obllgatk)ns under this Agreement 

20. TAXES 

20.1 to the event Ht purchases transport fodOtles Irom TWIC in accordance 
wRh Sectk»i 4.6 above, NT agrees that ft ShaH be s u t ^ to all applfcable 



taxes as specified under the relevant sales oonbads or tarlflSS. 

2 1 , NON-WAIVCR 

21.1 No release, discharge or waiver of any provlston hereof shaO be 
enforceable against or binding upon either Party unless In wrridng and 
exeoAed by the other Pariy as the case may be. NeRher the folkire of 
etther Party to In^st upon a strict peribrmance of any of thte agreements, 
nor the acceptance of any payments fi-om eBher Party wRh knowledge of 
a breach of this Agreement by the other Party In the peribrmance of i s 
obt^atlons hereunder, shaU be deemed a waiver of any r f ; ^ or 
remedies. 

22 . NOTICES 

2 Z 1 Nottees given by one Party to the Other Pariy under this Agreement shal 
be in writing and shall be (a) delivered personally, (b) deOvered by 
natfonally recognized overnight delvery ser^Oae, {t) maRed by, certified 
US man postage prepafdr rStom r e c ^ requested or (d) delivered by 
telecopy to the foiMng addresses of the PariJes or to sudi other address 
as eltoer I^rty shall designate tv proper notK»: 

Tina l^wls 

vice fti^^dent apd Deputy General Counsel 

Time Warner Telecom 

10475 Parte Meadows Drive 

Utdetorv CO 80124 

Tel: (30^566-1279 

Paw (303)566-1010 

WRh a copy to: 

RocheSeJones 

vice President; Regulatory Northeast 

14WairS^9*F1oor 

NewYori^^nr lOOOS 



Tel: (212) 364-7319 

Fax; (212)364-2355 

NTT^ndenirlnc. 

1S . Wadcer Driver Suite 200 

Chicago, a 60606 

Atto: Ron Gavffiet 

22.2 Notices w n be deemed given as of the date of actual recelpc or refiisal to 
accept; as evidenced b / the date set fbrth on the return r e c e ^ 
conftrmstion, or other wrttten delivery verification. 

23. puBLzary AND USE OF TRADEHARKS OR SERVSCS MARKS 

23 .1 Neither Party nor its subcontractors or agents shaN use the other Party i 
trademarics, service marks, logos or other proprietary trade dress In any 
advertising, press releases, publicity matters or other promotlonai 
materials without such f ^ r t | ^ prior written consent wf^d i consent may 
begranteci In such Psrt/s sole discretion. 

24. tfSE OF LICENSES 

24 .1 No license under patent^ copyrights or on / other InteBectoal propoty 
right (other than the Ifrntted Icense to use consistent with the tenns, 
conditions and restrictions of this Agreanent) Is granted by either Party or 
shall be ImpUed or arise by estoppel vOh respect to any transactions 
contemplated under this Agreement 

25. I H S U R A N O E 

25.1 & c h Party shaR retein appropriate Insurance necessary to cover Its 
services and obflgations under this Agreement 

2fi, SURVIVAL 

26.1 Except as Otherwise specifically Stated, toe Paries'ofallgatiOrts under this 
Agreement which by their nature are Intended to conttoue beyond the 



•SS" 

termination or expiration of this Agreement shall survive the temAiadon 
or e)9)lration of this Agreement 

27. ENURE ASiaEMENT 
27 .1 The terms contained In this Agreement and any Schedules, BcMbHs, 

A^^TencficeSr tara^ and other documents or Instrumente refined to 
h e r e ^ which i r e Incorporated Into this Agreement by tNs rderence» 
oonstRute the endre agreement betereen toe Pariies wfth leqiect to the 
s u t ^ matter hereof, supeisedlTq) a l prior understandings^ proposals 
»f)d other commuilcaUon^ oral or written. Neither Party shall be bound 
by any preprinted terms addtkmal to or dHVerertt fiiom those In this 
Agreement that n ^ at^ear subse^ientiy in toe other Partyls form 
documents, purchase orders, quotations, adcnow^edgments, Invoioes or 
other convmmlcatlons. This Agreement does not In M y M ^ a f i ^ either 
Partyls obligation to pay the other Party fbr any goods or sentoes 
provided by the other PatVf pursued to a sepaiete agreement or under 
tariff. 

28 . COUffTStPARTS 
28.1 This Agreement may be executed In several counterparts, each s h ^ be 

deemed an o r i f ^ ^ and all of such counterpmts t o g ^ e r shaff oonstRute 
one wnd the same Instrument 

29. AUTHORXIY 

29.1 Each Pariy refH^sents and warrants to the otoer that (a) It has f b l power 
and authority to enter into and perform thfis Agreeinene In eeoordanOe 
wito Rs term^ (b) the person signing this Agveernent on behalf of each 
Party has been properly a u t o o r ^ and empoMered to enter Into this 
Agrosnent and (c) It has autoority to do bustoess In each of the 
juriscSctfons In wNch ft provides local ecchange seratces to subscrfbeis 
under this Agreement end has obtained and will malntato all Vcenses^ 
approvals and other autoorizatlons necessary to provide such services and 
to perfbrm Rs obligations under m s Agreement ^nd {cQ i t ^ an entity, 
duV organized, validly exist i i^ and m good standing under the laws of the 
state of X s o r i ^ . 

3 a GENERAL 
30.1 Chanogs In U w : Reservation of Rfphts. The turtles acknowledge that the 

respective rights and obligations of each Partf aa sex forth In this 



Agreement are based m part o n t h e t e x t o f t h e A c t and the n ^ and 
regulations promulgated thereunder by the fOC and the Commission as of 
the Effective Date. In the event of (a^ any legislative, iegula(ofy,^idid3l 
or other legal action that materiaRy affoots the abOIty of a Party to 
perform any nraterial oblgatlon under this Agreement or (1^ any 
mStSSn&i'̂ î m'brWf^semis^ 
FOC njle> tnducfing but not fimlted tothe IKTS First Report and Order in 
OC D o c l ^ Nos. 96-98 a i d 95-185, and C5 Docket No. 9S-166 that afltects 
this Agreement or ( 0 the enecbnent or amenrimeit to any appficable 
conunission rule, Local Service GvHidktB, or Commission order or 
arblbatlon award purporting to apply the provisions of the Act 
(IndMdtraly and oolec^/dy, a '̂Char^ye In L a w ^ e&her l ^ t y may, on 
thirty (30) daysf written notice to the other Party (delivered not iMer t h« i 
thirty (30) days following the date on which the Change to Law has 
become legally binding^' require tiiat tiie affected provlslon(50 be 
renegotiated, or that new terms and condRtons be added to this 
Agreement If appRcabte, and the Parties shall renegotiate to good fatth 
such mutually acceptable new pravislon(s} as may be required; provkied 
that the new provisions shall not afTM toe v a l l ^ of t i ie remainder of 
this Agreement not so affoded by the Change of Law. I n the event such 
new pfxivlslons are not renegotiated v^hln ninety (90) days alter such 
notice, either Party may request tiiat tiie dispute be resolved In 
accordance wtOt the depute resolution procedwes set fbrto k i this 
Agreement I f any f u d i amendment to IMS Ajpeement affects swiy lates 
or :dieMiei«#'bf'.ih^'^sendE^'i^^ m ^ ' R p i ^ ' : r e s e r ^ Rs' 
i^ t ;^ W^ t tmi i i f ^ WRh tesr^ to the coKBctioft of s ^ or 
chariftes; indufing the rfght to seek a surcharge befbre toe applicable 
regulafiory authority. 

3 0 ^ pgfnedtesL m toe event of a dispute behween the ftrtles heieander, untess 
spee^Icafiy dd&ieated Itt anot iw Section of tids Agreement eRher Party 
ma% at Rs optfon* exerdse any leroedtes or rights t has a t law or equity, 
i n c M r ^ but not Rmfied to, f ^ a oofflplainC wRh the ^ ^ 
feernim^on, or mtf servioe under tois Agreement o r tetmtnaUtei of tNs 
Agreement No renetV set fbrih In tilts Agreement Is intended to be 
exclusive and each and every remedy ShaU be cumufaOue and to addRlon to 
any other rights or remedies now or hereafter adsting under appBcable law 
or otiienvise. However, any ctiier rights or remedies now or hereafter 
existing under appHoable law or othenwlse shall continue to be available 
only to tiie extent such right or remedy has not been eiicduded or 
modified by d ie terms of tills Agreement 

3 0 3 geyerfMyy. I f any provEskm Of this Agreement ShaR beheld to be IXegal, 
invalkf & unenforceable each Party agrees tint sud i pnMsfon shal be 
ertibrced to the maximum extent p e m M b l e so as to effect tiSe Intent of 



the Parties, and tiie v^idity, legaRty and enforceability of tiie remakilng 
provtsk)ns of tilts Agreement s h ^ not In any way be affoded or Impaired 
thereby. However, the Parties shaU negotiate In good fsRh to amend this 
Agreement to r^}lace, vmi errfbrceabie bnguage that r d l eds sud^ intent 
as closely as p o ^ e , the unenforceable language and any provision tiiat 
wSoig-G^niSCSHany (^tect^ffisyescaaon of tiie unenibrceabte-language. 

3 a 4 No Third Party Benefltfarv. No Aaawv Briattonshte. Thts Agreement b fbr 
die sole benefit of tha Parties and tiieir pennkted assigns^ and notfftig 
herein e^qxess or Implied shal oeate or be construed to aeate any 
third-party benefidary rights hereunder. &ecept for provlstons herein 
expr^sly autiiorizing a Party to act for anotoer, nettling to tills Agreemat 
shall constitute a Party as a Joint ventorer, peHtner, emptoye^ legal 
representative or agent of tiie ottW f^rty, nor shafl a Party have the right 
or authorRy to assume; create or Incur any IlabRtty o r any obQgalkin of any 
kind, express or Implied, against or In ttie name or on behalf of the. other 
Pariy unless otherwise express^ permttted by such otiier Party, Becept as 
oto&wlse expressly provided In this Agreernent no Party undertakes to 
peribrm any ob la t ion of ttie ottier Party, whetiicr regulatory or 
contrectuai, or to assume any responsIbBRy fbr the management of ttie 
otiier Party i business. 

30JS Joint Work Product. This Agreement Is tiie Joint vTOric product Of TWTC 
and NT. Accordingly, In the event of amblguRy, no presunvtton shall be 
Imposed against either Party by reason of document preparation. 

30.6 r f o f M a H ^ ^ f R ' p f e Agreement behweaai TWTC and I f f JsnOn-eMgtostoa. 
f 4 0 t i ^ to thGs Agre^nent shaR prevent etther Party from entering into 
similar arrangements wfth any otiier entRies. 

30;7 RepulattMv Ftfin?. ThePartlesadcnov^edgethatttds Agreement and any 
or aR of the terms hereof, may be subject to fiflng wito, and regulatory 
approval by, various state and/br federal agendes. Shouki such flflng or 
approval be required from time to tbn^ or at any time, the Parties shaR 
cooperate, to the extent reasonable and lawfUt, to provkfing such 
bifdrmaOon as Is necessary In connection wRh such fffing or approval. 

30.8 ftmendmentfcUntesg otherwise expressly penmRted herekf, tNs Agreement 
cannot be modfilted except In wrftkig signed by a duly autttorlted officer of 
boto Parties. 



IN vtOTNESS WÎ EREOF,̂  the Parties hereto have caused this Agreement to be executed 
as of toe day and year ftst written above. 

rime Warner Teleoom • NY, LP, Neutral Tandem-New Yori^ LLC 

By: Time Warner Teleoom General Partnership^ 

its general partner 

By: Tffne WamerTeieoom Holdkigs inc, 

Its n^iaglng general partner . 

NameOlQa-C& t̂S ^xami^L^ Aw,ti<.t 
•nfU. yice Pwsldgnt and Deputy figiwal fioiirmi TWI« fiUS^t>^1~ 

Date: ̂ f ^ W i rta»iM V • ̂  - Q ^ 

Time Warner Telecom of Georgia, LP. NeubetT^ndem-GeoigIa,UjC 

0y: Time ̂ merTttiecom General Partnership^ 

Its general partner 

^ : Time ly^ne^ TeleeomNokikigs Inc, 

B y : " r < m ^ f l l l W , 9 r . f < M / ^ ^ ^ ^ r J ^ 

Name:SQaJ2ffidS , Manfe; J i ^ ^ A a x j . g . > 
TTrtftf v^Pi!gsldftnt;indDeoi^G«igrafCwii»>i TItiK PtU^.J^^^r-

O a t e : J E i L L S ' Date: v - J o > f l < -

Time Warner Telecom of Indiana, LP. Neutral Tandem-indlanfl^ LLC 

By: Time Warner Teleaoffi General Partneish^ 

tts general partner 

By: Tirr.e Warner Telecom Kokitogs toe, 

its managing general partner 

^.-^itrif/^ ^ . ^ ^ ^ J ^ ^ . ^ ^ 
Narae:33£aiaai& teme: *.X>^ / ^Le^ , f ^ ^ 



-nH« VtrePr&skfertfaridPm»h/<>nwairfltinq.l Tlrie; O t t ^ . A ^ ^ r ' 

Oate! Ar> r : ?BG5 DatK v - 3 o - ^K^ 

•-TIroeWsmetJietecom of Wlsmntfr^ LP. iMeutralT^odenklUoobUIC 

By: TUne Warner Telecom General Partnership, 

Rsgenet^ partner 

By; Time Warner Tideoom KokJRigs Inc, 

Ks m a n a s ^ general partner 

ByitlSaiaJto^ '. v ĵ̂ ^A.̂ ..je 
Name:Xlna Pavfe Wame!.£w^ A ^ ^ i t L ^ * 

TTtte! \/lce President and Deputy Gengfairoiima»l Title: »Ag^*a^^r-

Time Vitimer Telecom of Otffionila, LP. Neutral T^andem-Canfomlft, LLC 

By: Time WamerTeieoom General Partoersh^, 

Rs general partner 

By: Time Warner Teleoom HoUbigs Inc., 
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DOCKET NO. 24844-U: Petition of Neutral Tandem Inc. for Interconnection with 
Level 3 Communications and Request for Emergency Relief Consideration of 
Staffs Recommendation. (Shaun Rosemond, Dan Walsh) 

I- Background 

On March 2, 2007, Neutral Tandem, Inc. CT>Jeutral Tandem") petitioned ibe Georgia 
Public Service Commission ("Cotmnission") to: " (1) establish interconnection terms and 
conditions for the continued delivery by Neutral Tandem of tandem transit traffic to Level 3 
Communications, Inc. and its subsidiaries (collectively "Level 3"); and (2) issue an interim order 
on an expedited basis directing Level 3 not to block traffic terminating from Neutral Tandem 
over the parties' existing interconnections while this Petition is pending, so as to avoid disrupting 
the delivery of calls." (Neutral Tandem Petition, p. 1) (footnotes omitted). 

At its April 3,2007 Administrative Session, the Commission adopted a Procedural and 
Scheduiir^ Order. Consistent with the Procedural and Scheduling Order, Level 3 filed its 
Response to Petition, Motion to Dismiss Petition and Motion for Migration Plan ("Response") on 
April 6, 2007. On May 3,2007, the Commission held a hearing on the Petition, and received 
testimony affil evidence from expert witnesses sponsored by both Neutral Tandem and Level 3. 

n. Summary of Staffs Recommendation 

Staff recommends that the Commission ord^ Level 3 to interconnect directiy with 
Neutral Tandem provided that Neutral Tandem pays Level 3*s reasonable costs of 
interconnection. Neutral Tandem shoidd not be required to pay reciprocal compensation or an 
additional fee to Le\^l 3 as acbnditionof the direct iatercQunectitm. The Commission is not 
preempted fi^m requiring Level 3 t6 irrterdmnect directly vrith Level 3. Level 3 is obligated 
imder O.C.G.A. § 46-5-164(a) to permit reasonable intercormection with Neutral Tandem, Given 
that Neutral Tandem is a transit provider, direct interconnection is necessary for interconnection 
to be reasonable. Under the condition that Neutral Tandem pays all of Level 3*s reasonable costs 
of interconnection, direct interconnection is reasonable for Level 3 as well. Level 3 does not 
require AT&T to pay reciprocal compensation whea it transports traffic that originates on the 
network of another provider. There is not a reasonable basis for Level 3 to discriminate between 
Neutral Tandem and AT&T with regard to the provision of transit service. 

The reasoning behind Staffs ccmclusions is set forth in more detail below. 

ni. Positions of the Parties 

A. NEUTRAL TANDEM 

Neutral Tandem complains that Level 3 refuses to interconnect directiy with it unless 
Neutral Tandem pays Level 3 reciprocal compensation for traffic that originates on the networks 
of a carrier customer of Neutral Tandem and terminates on Level 3's system, or if Neutral 
Tandem collects the recijMWcal compensation payment from the carrier customer and passes it on 



to Level 3. Neutral Tandem charges that Level 3's refusal to directiy interconnect with it absent 
this condition violates the Georgia Telecommunications and Competition Development Act of 
1995 ("State Act") O.C.G.A. § 46-5-160 et seq., which requires local exchange companies to 
allow for reasonable interconnection and prohibits local exchange companies from 
discriminatii^ in the provision of interconnection services. {See, O.C.G.A. § 46-5-164(a) and 
(b)). Neutral Tandem states that 1-evel 3 directiy mterconnects with AT&T as a tandem traffic 
provider, and therefore, should du-ectiy interconnect with Neutral Tandem. 

B. LEVEL 3 

Level 3 rebuts the Petition with the following arguments: 

1) The State Act is preempted by the Federal Telecommunications Act of 1996 
CTederal Act"), 47 U.S.C. 251 et seq. 

2) State Act only requires "reasonable" interconnection. It does not require direct 
interconnection. 

3) AT&T is an incumbent local exchange company ("E^EC"), and Neutral Tamfcm 
is not. Therefore, a reasonable basis exists for treating the two providers 
differentiy. 

4) Neutral Tandem is not providing an ̂ Interconnection service" as defined in tiie 
State Act; therefore the State Act cannot be construed to prohibit discrimination 
against it. 

5) Cost recovery arrangements proposed by Level 3 were intended to defray dehvery 
costs borne by Level 3 as a result of the direct interconnection. 

IV. Staff's Recommendation 

Staff recomnaends that the Commission order Level 3 to interconnect directiy with 
Neutral Tandem provided th^ Neutral Tandem pays all of Level 3's reasonable costs of 
interconnection. Neutral Tandem should not be required to pay or pass on reciprocal 
compensation payments to Level 3. Staff responds to the arguments raised by Level 3 as follows: 

\. Preemption 

The Eleventh Circuit recentiy explained: 

[T]he Supreme Coiurt has identified three types of preemption: (1) express 
preemption; (2) field preemption; and (3) conflict preemption. "Express 
preemption" occurs when Congress has manifested its intent to preempt 
state law explicitiy in the language of the statute. If Congress does not 
explicitiy preempt state law, however, preemption still occurs when federal 
regulation in a legislative field is so pervasive that we can reasonably infer 
tiiat Congress left no room for the states to si^plement it - tiiis is known as 
**field preemption" or "occupying the field." And even if Congress has 
neither ex|»%ssly preempted state law nor occupied the field, state law is 
fffeempted vĤ ien it actually conflicts with federal law. "Conflict 



preemption," as it is commonly known» arises in two circumstances: when it 
is impossible to comply with both federal and state law and when state law 
stands as an obstacle to achieving the objectives of the federal law. 

Cliffy. Pavco Geaieral American Credits. Inc.. 363 F.3d 1113, 1122 (11*^ Cir. 2004) (citations 
omitted). The fundamental question is the intent of Congress, as revealed in the language of the 
statute as well as the structure and purpose of the statute. Id. See also United Parcel Service. Inc. 
V. Flores-GalMza. 318 F.3d 323. 334 (1'' Cir. 2003). 

Every preemption analysis "start[s] with the assimiption that the historic police powers of 
the states are not superceded by federal law unless preemption is the clear and manifest purpose 
of Congress." Cliff V. Pavco. 363 F.3dat 1122 citing Rice v. Santa Fe Elevator Corp.. 331 U.S. 
218,230 (1947); see also Maryland v. Louisiana. 451 U.S. 725, 746 (1981). This presumption 
also requires that any preemptive effect that is found to exist must be given a narrow ^plication. 
Medtronic. Inc. v. Lohr. 518 U.S. 470, 485 (1996). The power to pre-empt state law is "an 
extraordinary power,. .that we must assume Congress does not exercise lightly." l ^ Gregory v. 
Ashcroft. 501 U.S. 452,460 (1991). The presumption against preemption is particularly 
appropriate where Congress has legislated in a field that has traditionally been regulated by the 
States, such as local telephone service. Louisiana Pub. Serv. Comm'n v. FCC. 476 U.S. 355 
(1986). 

It does not appear that Level 3 is alleging express preemption of the State Act, and Staff 
is not aware of any provision in the Feda^ Act that provides that states are so preempted. The 
second type of preemption is field preemption, which as explained above, exists when federal 
regulation is so pervasive that Congress left no room for states to supplement it. Again, it is 
unclear as to whether Level 3 is ass^ting field preemption. Regardless, tlie express preservation 
in Section 261 of state authority to implement state regulations that are non inconsistent vwth 
federal regulations defeats any such argument. 

Level 3 does assert "conflict" preemption in this Instance. Level 3 claims that it is 
permitted under Section 251(a)(1) of die Federal Act to interconnect indirectiy. (Level 3 
Response, p. 5). Level 3 characterizes Neutral Tandem's Petition as "an impermissible attempt to 
circumvent the federally-mandated interconnection process . . . " Id. Level 3 argues that 
construing O.C.G.A. § 46-5-164 to require Level 3 to interconnect directiy with Neutral Tandem 
would conflict with its obligations under the Federal Act to interconnect directiy or indirectiy. 
(Level 3 Brief, pp. 9-10). 

Level 3 also argues that the Federal Act indicates Congressional intent to displace state 
regulatory authority to allow state commissions to mandate CLEC to CLEC direct 
interconnection. (Level 3 Brief, p. 13). Level 3 argues that the premise of the Federal Act is to 
leave CLEC to CLEC interconnection to tiie market. Id. at 14. Neutral Tandem argues that 
Section 251 (a)( 1) does not specify which party has the choice of direct or indirect 
interconnection or the circumstances of the interconnection. (Neutral Tandem Brief, p. 11). 
Neutral Tandem also argues that state authority to impose requirements that foster local 
mterconnection and local competition is preserved by Section 261 of the Federal Act Id. at 17, 



citing to Michigan Bell Tel. Co. v. MClMetro Access Transmission Serv.. Inc.. 323 F.3d 348 (6*" 
Cir. 2003). Neutral Tandem contends that its infrastructure investment provides valuable 
redundancy and resiliency to the Georgia telecommunications network. Id at 21. Neutral 
Tandem also states its position would honor the "cost causer pays" principle. Id. at 22. In 
addition. Neutral Tandem argues tiiat its presence provides a competitive altemative to AT&T as 
the transit traffic provider. Id at 24. 

Staff does not agree wdth Level 3's position that a decision that required it to directiy 
mterconnect with Neutral Tandem would conflict with die Federal Act. The first step in the 
analysis is to determine the obligations of CLECs under the Federal Act to interconnect. Section 
251(a)(1) requfres all local exchange carriers to "interconnect directly or mdirectiy with the 
facilities and equipment of other telecommunications carriers." Level 3's apparent position is 
that this statutory provision is satisfied if a LEC agrees to do either. However, the statute does 
not say that the party from whom interconnection is being requested is permitted to demand its 
preferred form of interconnection and limit the type of intaxionnection to which the requesting 
party is entitied. 

Further, as discussed above, Section 261(b) mid (c) preserve state authority to enforce or 
impose requirements on telecommunication carriers that are necessary to fiirther competition, 
provided the requkement is not inconsistent with the Federal Act or FCC regulations to 
implement the Act. For the public policy goals cited to in Neutral Tandem's brief and discussed 
herein. Staff concludes that requiring Level 3 to interconnect directly with Neutral Tandem is 
necessary to further competition. In Michigan Bell, the Sbrth Circuit found that as long as state 
regulations do not prevent carriers fix>m taking advantage of Sections 251 and 252 of the Federal 
Act, state regulations are not preempted. 323 F.3d at 358-59. For the reasons discussed above. 
Staff does not believe that requiring Level 3 to interconnect directiy with Neutral Tandem would 
not prevent a carrier froih takhig advantage of iSectiim 251 or 252. 

A review of the case law relied upon by Level 3 in its case for preemption reveals that the 
authority does not ^ply to the relief so i^ t in this case. For example, in Wisconsin Bell v. Bie. 
340 F.3d 441 (7* Cir. 2003), the seventh circuit found preemption where a state tariff required 
the ILEC to state a reservation price. The Court concluded that the Federal Act's arbitration 
procedure was interfered with by the state requirement that effectively mandated that 
negotiations begin at die reservation price listed in the tariff 340 F.3d at 445. The Court also 
found that the tariff would result in appeals being filed in state court ^ opposed to federal court 
as required in the Federal Act for appeals of state ccmimission decisions under Section 252. Id. at 
445. Neitiier of those circumstances is present in this dilute. The Federal Act i^ither sets forth 
the detailed process for CLEC to CLEC arbitrations that it does for ILEC to CLEC arbitrations, 
nor does it require state commission decisions on CLEC to CLEC interconnection be appealed to 
fedfral court. 

In Pacific Bell v. Pac-West Telecomm.. 325 F.3d 1114 (9tiie Cir. 2003), tiie nintii circuit 
found a general rulemaking inconsistent with the Federal Act because it changed the terms of 
"applicable interconnection agreements" and contravened the provision that agreements have the 
force of law. 325 F.3d at 1127. An order reqmring Level 3 to interconnect directiy with Neutral 
Tandem under the terms set forth in Staffs recommendation would not change the terms of 



applicable interconnection ^reements or contravene the Federal Act's provision that agreements 
have the force of law. 

Level 3 also relies upon tiie decision m MCI v. Illinois Bell. 222 F.3d 323 (7* Cir. 2000). 
(Level 3 Brief, p.l I). However, the language cited to in Level 3's brief is fix)m the Court's 
discussion of whether the state has waived its Eleventh Amendment immunity by participating in 
the Federal Act's scheme. It is not discussing the issue of preemption. The question of state 
regulations that are necessary to further telecommunications competition and are not inconsistent 
with the Federal Act were not before the Court so there is no analysis of what type of state 
regulation would survive preemption. 

2. Reasonable Interconnection 

Level 3 also argues that the State Act only requires reasonable interconnection; it does 
not require direct interconnection. (Level 3 Response, p. 11). However, whether "direct" or 
"indirect" intercoimection is reasonable in a given instance is a determination for the 
Commission. 

Neutral Tandem is a provider of transit services. Its carrier customers use its service to 
transport calls that originate on one of their networks and terminate on the network of another. 
AT&T also provides transit services and is interconnected directly with the other 
telecommunications companies as a result of its historic position in the market. It would not 
serve any purpose for a carrier to transport a call originating on its network through Neutral 
Tandem if that call still must be transported tiirough AT&T in order to terminate on Level 3's 
system. The carrier would simply use AT&T as the transit provider and exclude Neutral Tandem 
from the process. Therefore, indirect interconnection is not a reason^Ie option for Neutral 
Tandem. Under the condition that Neutral Tandem pays all of Level 3 's reasonable costs for 
interconnection. Level 3 is not harmed by the Staffs recommendation. Level 3 does not have a 
reasonable basis for refiising direct interconnection under such circumstances. 

Given Neutral Tandem's fiinction as a transit provider and including the condition that 
Neutral Tandem pay Level 3's reasonable costs, Staff recommends tiiat the Commission order 
that direct mterconnection is necessary for reasonable interconnection in this instance. 

3. Unreasonable Discrimination 

Neutral Tandem has charged that Level 3 is unreasonably discriminating against it in 
violation of O.C.G.A. § 46-5-164(b). The basis for this charge is that Level 3 will not 
interconnect directly with Neutral Tandem unless Neutral Tandem pays it reciprocal 
compensation or some other fee in addition to its costs, v^en a comparable payment is not 
required firom AT&T as a condition of direct interconnection with Level 3. Level 3 res^xjnds that 
AT&T's ILEC status provides a reasonable basis for tiie disparate treatment. Specifically, Level 
3 states that It receives other services and benefits fiom direct interconnection with AT&T. 
(Level 3 Brief, p. 28). Level 3 also points out that AT&T may be required to provide transit 
services as a result of its historically derived ubiquitous network. Id. 



That AT&T is an ILEC and Neutral Tandem is a CLEC does not by itself constitute a 
reasonable basis for discriminating between the two providers. There has to be a distmction that 
provides a reason for treating the two differentiy m tiiis instance. The fact that AT&T became in 
effect a defeult transit service provider as a result of its ubiquitous network is not a reasonable 
basis for Level 3 to refiise as fevorable terms and conditions from another transit service 
provider. The fact that AT&T provides other services to Level 3 that have nothing to do with 
transit traffic is not a reasonable basis to refiise to interconnect directiy with another transit 
provider. If the calls from N^itral Tandem's carrier customers were transported to Level 3 using 
AT&T as a transit provider, Level 3 would not receive reciprocal compensation fi^m AT&T and 
would not be given any better or additional information about the originating carrier. 

A reasonable objection by Level 3 would be if there were costs related to directiy 
interconnecting with Neutral Tandem that Neutral Tmidem was not willing to cover. There was 
conflicting record evidence on this issue. Staff recommends that Neutral Tandem be required to 
pay for all reastmable costs of the direct interconnection. 

Finally, Staff recommends that the Commission find it has authority to order direct 
intercomnection regardless of whether there is unreasonable discrimination. 

4. Interconnection Service 

Level 3 argues that Neutral Tandem is not providing an intercoimection service because it 
does not originate or terminate telecommunications service. (Level 3 Brief, pp. 26-27). Because 
O.C.G.A. § 46-5-164(b) only j^Jplies to the provision interconnection services. Level 3 argues 
that Neutral Tandem is not entitied to the relief that it seeks. Id at 26. 

Level 3 is correct that Neutral Tandem does not originate or terminate 
telecommunications service. However, that does not mean that Neutral Tandem does not provide 
an interconnection service. O.C.G.A. § 46-5-162(8) defines **intercpimection service" to mean 
*the service of fooviding access to a local exchange company's fecilities for the purpose of 
enabling another telecommunications company to originate or terminate telecommunications 
service." The definition does not require that the LEC originate or terminate a call. Neutral 
Tandem's service meets the definition of "intercormection s^rice" because it provides access to 
a LECs feicilities for the purpose of enabling another company to originate or terminate 
telecommimications service. 

O.C.G.A. § 46-5-164(b) provides that "The rates, tenns, and conditioiis for such 
interconnection services shall not unreasonably discriminate between providers . , . " The 
prohibition against unreasonable discrimination applies to the service offered by Neutral 
Tandem. 



5. Cost Recovery 

Level 3 states that the cost recovery arrangements were intended to defi^y delivery costs 
borne by Level 3 from the traffic sent to it by Neutral Tandem. (Response, p. 18). As nwiitiotied 
above. Staff recommends Neutral Tandem be ordered to pay all reasonable costs of direct 
interconnection. In connection with any uncollected amounts fixim incoming calls, again. Level 3 
is not placed in any worse position as a resitit of its intercoimection with Neutral Tandem. That 
is. Neutral Tandem will provide Level 3 with the same infcHmation that AT&T will provide if 
the calls are transited over AT&T's network. 
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The Staff of the Illinois Commerce Commission f StafP"), by and through its 

couf^el, and pursuant to Section 766.300 of the Commission's Rules of Practice 

(83 til. Adm. Code 766.300), respectfully submits its Initial Brief in the above-

captjoned matter. 

I. Procedural History 

C^ April 25, 2007, Neutral Tandem, Inc. and Neutral Tandem-Illinois, LLC 

(hereinafter "Neutral Tandem") filed its Complaint and Request for Declaratory 

Ruling with the Commisston, seeking remedies agairist level 3 Communications, 

LLC (her^fter "Level 3") for violations of the Public UiiHties A< ,̂ 220 ILCS 5/1-

101, et seq. See, ger}erally, Complaint Neutral Tandem's Complaint is brought 

pursuant to Sections 10-108 and Section 13-515*8 enforcement provisions for 

those prohibited activities enunciated in Section 13-514; specifically alleged by 

Neutral Tandem are violations of Section 13-514(1), (2), ^ (6). Neirtra* 

Tandem's Complaint also alleges that Level 3's conduct violates Section 13-

702's requirement that carriers "receive, transmit and deliver" transmissions from 

a carrier with whom a physical connection may have been made. The Cotnplalni 

further contains allegaSons tiiat Level 3's actions are in violation of Section 9-

250. 

On May 3, Level 3 filed Its Answer to Neutral Tandem's Complaint, in 

which it denied all material allegations. On May 8, 2007, a status hearing was 

convened and a schedule established. Thereafter, the parfies and the Staff filed 

direct, rssponse, and reply testimony t h ^ was admitted Into evidence at hearings 



held on May 22 and 23, 2007, where witnesses were subject to cross-

examination and the matter conb'nued generally. This Initial Brief foilows. 

H. Statement of the Case 

The dispute at issue in this matter arises from a set of facts that remain 

largely undisputed. Neutral Tandem is a provider of tandem transit sen/ices to 

third-party CLECs. Complaint. 1116; Answer. 1̂ 16. Neutral Tandem states that it 

originates no traffic. Complaint. Tf36, and Staff understands this not to be a 

disputed matter. See, e.g.. Level 3 Ex. t at 5, Neutral Tandem cunentiy delivers 

traffic to Level 3 in Illinois over direct interconnection facil^es. Complaint. 1f23; 

Neutral Tandem Ex. 3 at 3-4; Level 3 Ex. 1 at 8. Neutral Tandem and Level 3 

have been interconnected for over two years pursui t to a series of negotiated 

contracts: a July 6, 2004 contract governed traffic from Neutral Tandem to Level 

3; a Febmary 2, 2004 contract governed trafSc to Broadwing (a Level 3 

subsidiary; and an August 18,2005 contract governed traffic in the reverse, from 

Level 3 to Neutral Tandem. Complaint. 111121-24: Answer. ini21-24. Of the three 

contracts, only a contract governing the flow of traffic from Level 3 to Neutral 

Tandem is agreed by both Neutral Tandem and Level 3 to be current^/ effective, 

having been subject to Amendment by the parties on January 31. 2007. 

Complaint. 1[24; Answer. 1124. 

On February 14. 2007 Level 3 directed a iett^ to Neutral Tandem, 

purporting to terminate t l ^ other fovo contracts and pursue negotiation of a single 

agreement. Complaint. 1Ffl26, 28; Answer, upe . 28; see also, Complaint. Ex. 3. 



Level 3 stated that tennination of the parties' interconnection facilities was to 

occur ifaccord was not reached, jd. 

Neutral Tandem filed the present Complaint with this Commission 

following an April 24 tetter to this Commission con^rmtng Level 3's intent to 

disconnect on June 25, 2007, Complaint. 1134 and Ex. 6. In its Complaint, 

Neutral Tandem avers that the InablHty to resolve the dispute is due in large part 

to Level 3's demand that Neutral Tandem pay Level 3 compensation for traffic 

that is originated by tiie end-users of Neutral Tandem's thinl-party carrier 

customers, Comolaint. 1136. 

tU. Burden and Standard of Proof 

A. Burcten of Proof 

The party seeking refief generally bears the burden c^ proof. People v. 

Qrth. 124 HI. 2d 326. 337 (1988). The termt>urden of proof includes the burden 

of going fonvard with the evidence, and the burden of persuading the trier of fact. 

People V. Ziltz. 98 III. 2d. 38,43 (1983). The burden of persuading the trier of fact 

does not shift throughout tiie proceecSng, but remains with the pariy seeking 

relief, Ambrose v. Thornton Two. School Trustees. 274 IN. App. 3d 676, 690 (1** 

Dist 1995), app. den., 164 ilL 2d 557 (1995): Chicago Board of Trade v. Dow 

Jones & Co.. 108 III. App. 3d 681. 686 (1** Dist. 1982). It is dear, therefore, that 

Neutral Tandem, as cx>mplainant here, bears the burden of proof. 

The Staff notes, however, that Section 13-514 of the Illinois Public Lftillties 

Act, 220 ILCS 5/13-514. states that certain types of conduct, spediically 



enumerated in subsections (1) through (12) of that Section, constitute per se 

impediments to competition, and ccmsequently proscribed practices wj^ln the 

meaning of that Section. 220 ILCS 5/13-514{1)-(12). Accordingly, if Neutral 

Tandem demonstrates that Level 3 engaged In any of the enumerated conduct, it 

is entitied to judgment, regardless of vi^ether it has suffered or might suffer hami 

as a result of such conduct 

B. Standard of Proof 

Section 10*15 of the Illinois Administrative Procedure Act provides tiiat 

"[ujnless othenvise provided by law or stated in the agency's mles. the standard 

of proof in any contested case hearing conducted under this Act by an a^ncy 

shall be the preponderance of the evidence." 5 ILCS 100/10-15. The Commission 

has observed that the Administretive Procedure Act standard appears to be: 'the 

appropriate standard ni all contested cases[.l'' Order at 4, tltirH>is Commerce 

Qommisslpncn its 0\wiMbfe)n: Amendment of 83 III. Admin. Code Part 200. ICC 

Docket No. 92-0024 (April 29.1992). Consequentiy. the standard of prcof in this 

case Is the preponderance of the evidence standard. 

IV. Argument 

A. Summary of Staff Recommendations 

The Commissfon should find in favor of Neutral Tandem. The Commission 

has spec^ authority to address and resolve tiiis complaint under Section 13-515 

of the PuMic Utilities Act, and should do so as a matter of sound policy. Neutral 

Tandem is, ee a matter of law, not liable to pay redprocal compensation to Level 



3 fbr traffic originated by third-party CLECs. Level 3 cannot, in any case be heard 

to complain about not receiving reciprocal compensation from CLECs whose 

traffic Neutral Tandem delivers to It, when Level 3 itseH" has made no attempt or 

effort to either bill originating CLECs for traffic it has temrtinated on their behalf, or 

to pay redprocal compensation tiiat it initiates and such CLECs terminate. 

MtM'eover, Illinois taw cleariy favors the maintenance of direct interconnection 

where, as here, it has been established, and ttie severance of tiie direct 

interconnection facilities at issue here would constitute (a) refusal or detey of 

interconnections or coHocation or providing inferior connectk}ns to anotiier 

telecommunications carrier (b) impaimnent of tiie s|>eed, quality, or ^ciency of 

services used by another telecommunications carrier; and (c) acting or faiSng to 

act in a manner that has a substantial adverse effect on the abili^ of another 

telecommunications canler te provide service to its customers. 

Moreover, Level 3's conduct is dearly unreasonable inasmuch as Its 

grievance here - failure to receive adequate compensation for use of ite network 

- Is of its own makbig, and its threat of unilateral disconnection, considered atong 

witii its apparentiy having engaged In such conduct in the past, indicates a 

greater interest in commerdal advantege than the maintenance of uninterrupted 

exchange of traffic tiiat shouM be of primary importance to all carriers in a 

network of interconnected networics. Likewise, Level 3. by rejecting the 

agreement by which Neutral Tandem delivere trefSc to it, hours after executing 

agreements pursuant to whk;h it delivers tiaf^ to Neutral Tandem, has engaged 

in conduct diffteutt to recondte with good faith. 



Accordingly, Level 3's threat to sever direct interconnection witii Neutral 

Tandem constHutes a vtotation of Section 13-514(1), (2). and (6), and Section 13-

702. 

The Commission shouki not require Level 3 to interconnect with Neutral 

Tandem on the same tenns that it interconnects witii AT&T Illinois, the incumbent 

LEC. The Commissk>n should order Level 3 to maintain direct interconnection 

with Neutral Tandem until furtiier order of the Commission. The Commission 

shouki direct Level 3 and Neutral Tandem to negotiate tn good faith regarding the 

sharing c^ costs directiy related to the maintenance of dire<^ interconnection 

facHlties between tiieir networks, and to reach an agreement regarding tiie 

sharing of such tedlities. This Commisston should retain jwisdiction over tiie 

matter should addittonal intervention be needed to effectuate the intent of its final 

Order, 

B. Policy Considerations and Decisional Pr lnc^es 

From a poltoy perspective, the Steff reconvnends that the Comnr»s^n's 

malce its determinattons in tiiis proceeding based upon the foltowing basic 

propositions: 

• The Commission can and shouki, where necessary, review 

interconnection and ti'^c exchange arrangements between CLECs to 

ensure tiiese are consistent with the pub^c mterest, and that these do not 

vtolate provisions oi any applrcable stetute or regulation; 

« The public interest is served by Commission review of Interconnection and 

traffk^ exchange arrangements between Level 3 and Neubal Tandem to 
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ensure pertinent terms and conditk>ns are just and reasonable (and 

consistent with apislicable stetute or regulation); and 

• The "calling party network pays" prindple that govems ILEC traffic 

exchange also property applies to traffic exchanged between CLECs. 

Steff Ex. 1.0 at 5 

The Commission shouki hear and resolve this dispute, notwithstending 

that it is between CLECs. Section 13-103 of the Public UtHlties Act, 220 ILCS 

5/13-103, dedares the estebfislunent and maintenance of competitive 

telecommunications maricets to be a fundamentet poticy of the stete of Illinois 

(subject to conskJerations mich as reasonable and non-d^criminatory rates and 

charges). To help advance tills general policy. Section 13-514 of tiie Public 

Utilities Act prohlbite telecommunications carriers from acting tn a manner that 

would impede the development of competition in any telecommunk;ations 

market. 220 ILCS 5/13-514. Section 13^15of the Act grants a ri^ of action to 

any telecommurtications canler aggrieved by the anticompetitive actions of any 

other telecommuni(^tion carrier, without reference to whether either or both 

carriers are CLECs. 220 ILCS 5/13-515. Sectk>n 13-702 of the « ^ further 

promotes this competitive policy by requiring that traffic be exchanged between 

carriers without ctelay or discrimination, pursuant to the physical ir^rconnection 

arrangements made t>etween carriers. 220 ILCS 5/13-702. 

Without question, the services at issue in tills proceeding are 

"telecommunications services" as defined in Section 13-203 of the Public Utilities 

Act, 220 ILCS 5/13-203, and are subject to Commission review. Accordingly, 



Sections 13-103, 13-514, 13-701 (and other appttoable provisions of tiie PUA) 

are fully applicabte to the resolution of this dispute. 

In StefTs view, tiie only reason the Commission should decline to rule on 

the terms and conditions of interconnection and traffic exdiange between Level 3 

and Neutral Tandem in tiiis dispute is if it is explicitiy preduded from doing so by 

applicabte state or federal statute or regulation. Steff Ex. 1.0 at 7. It is not StafTs 

understending, however, tiiat any such legitimate predusion has yet been raised 

in this proceeding, and Steff is unaware of any such preduston by statute or 

regulation. Steff Ex. 1.0 at 7. 

It may be argued, see Level 3 Ex. 2.0 at 5, that the Commisston should, 

as a policy matter, decline to invoh/e iteelf in disputes between competitive 

carriers regarding their interconnection. The Steff agrees ttiat, to the extent the 

tenns and conditions of so-called "commercially negotiated agreemente" between 

carriers do not raise public interest ^sues (such as whether tiie rates involved 

are just and reasonable), Commisston review is not necessary. Steff Ex. 1.0 at 7-

8. However, where a dispute between canters unvolves precisely such matters, 

Commission review Is in the pubfic interesL ]d. at 8. indeed. Commission review 

may be required to ensure that telecommunications traffic is appropriately 

exchanged between carriers, j ^ . 

The Steff is cognizant ^at, as a general (and practical) matter, the 

Commission does not review tiie tenns and condittons governing interconnection 

and traffic ^ c h ^ g e anangemente between CLECs. Staff Ex. 1.0 at 8. UnNke 

instEMTices involving ILECs. bargaining power in arangemente between two 
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CLECs generally is regarded as roughly equal, and neither party is generally 

thought able to wieki undue market power. 1^. Accordingly, federal law does not 

prescribe stete Commisston review of such agreements. Id. However, it does not 

follow fiom thts that the Commission shouki not review such an-angements 

between Ct-ECs when specie issues of concern arise, as in this instence. Id. 

The public interest concern Implicated here is the exchange of traffic. The 

agreement per se between camera (two CLECs in this instence) is not of central 

importance, but rather tiie interconnection and traffic exchange anangements 

(and the terms and conditions thereof) that are central to competitive potk^. Steff 

Ex. 1.0 at 6. The purpose of interconnection between caniers is. of course, to 

enabte exchange of traffic. Id. Interconnection is pointless for any reason other 

than traffic exchange, td. Traffic exchange, subject to appropriate tenms and 

condittons. is essential to conrqsetitive telecommunicattons markete and services, 

id. at 6-9. V^tlK}ut reliable iand effictenttrErffto exchange, ^ e "networtt of multiple 

interconnected networi<s'' essentia to competitive telecommunicattons markete 

win either function pooriy or not at all. M* sf 9> ^ fbltows that, fix>m a poficy 

perspective, regulatory oversight, where required, of terms and conditions 

goveming interconnection and traffic exchange between all carriers is necessary 

and appropriate, j j l . 

Level 3 Insiste that it is "not in tiie public interesr for the Commission to 

"ibrce two competitive providers into a regulated agreemenf. Level 3 Ex. 2 at 5. 

The faSactes of Level 3's position are apparent and unmlstekable. The first is tiie 

obvious hyperbole; as already acknowledged, ttie Commission only reviews 



agreemente invoh/ing two CLECs when tntracteble Issues arise, and only reviews 

and oversees tiiose portions such agreemente necess^ to ensure consistency 

witii the publto interest. The second is Level 3's failure to recognize any 

drcum^ance between CLECs where Commission oversight is appropriate. To 

ithistrate. Level 3 wouid have the Commission sit kfly by even when a dispute 

between CLECs regarcHng interconnectton and traffic exchange would cause 

calls to be blocked CHT not otherwise completed.^ This is patentiy erroneous and 

conbary to ttie Commission's auttiorities and responstoltities to protect the public 

intere^. 

C. Neutral Tandem is Not Obligated to Pay Reciprocal Compensatton to 
Level 3, and Level 3 May Not Require Neutral Tandem to Do So. 

Section 251(b) of the federal Telecommunications Act of 1996 provides, in 

relevant part that: "[ejach tocal exchange carrier has ... [tjhe duty to esteblish 

rec^^rocal compensation an*angemente for the transport and termination of 

telecommunications[.r 47 U.S.C. §251 (b)(5). FCC rules promulgated to 

implement Section 251(b)(5) state in relevant part tiiat: 

[A] redprocal compensation arrangement between two carriera is 
one in which each of the two carriers receives compensation from 
tiie other canler for the transport and termination on each carrier's 
network tedlities of telecommunications traffic that originates on 
the network facilities of the other carrier. 

47 C.F.R. §51.701(e) 

Whettier ̂  instant <fispute actually woukl cause traffic to be blocked or c^erwlse not 
cotr̂ leted is immaterial to the matter sA hand. The Commission ultimatsly wiO assess tiie facts 
and mffllts of tiie two parties' positions concerning this po îUlity. 
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Further. FCC mles provides tiiat "[a] LEC may not assess charges on 

any other telecommunications carrier tor teiecorrvnuntcations traffic that 

originates on the LECs network." 47 C.F.R. §51.703(bXemphasis added). As 

such, it is dear that ttie duty to pay redprocal compensation lies exdush/ety w ^ 

ttie originating canier- tiie carrier whose customer makes the caH. 

There is no specific requirement that a reciprocal compensation 

anrangement be reduced to writing, or teke any specific fomn. The U.S. Congress 

required caniers to have 'reciprocal compensation arrangemente" rather ttian the 

'agreemente". 47 U.S.C. §251 (bX5). The Congress' differentiation between ttiese 

different terms was dearly intentional, since it used the word "agreement" in the 

next stetutory subsectton, Section 251 (cK1), to reter to the duty it imposed upon 

ILECs to negotiate in good teith the temns and conditions of Interconnec^on 

agreements, and to enter into such agreements. 47 U.S.C. §251 (c)(1). Cleariy, 

tiien, a rec^rocal con^>€»ftsation arr^r^ment is not necessarily ttie seme thing 

as an agreement, and Is not required to have ttie same requisites as a formal 

agreement. 

Further, the FCC definition of "redprocal c(»fnpensation arrangement" 

does not require any fomial requisites, writings or memorials before a reciprocal 

compensatton arrangement will exist 47 C.F.R. §51.701(e). Indeed, it does not 

even require negotiatioi^. M> The aile merely requires that each carrier receive 

"compensation" from tiie otiier few ttie transport and termination of tiaffc. \6. 

In addition, the FCC promulgated a regulation whidi permtte parties to 'bill 

£Hid keep", which is to say that caniers neither pay reciprocal compensatton to 
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caniera for traffic terminated on tiieir networks, nor seek reciprocal compensation 

for traffic terminated on ttiefer own networics. See, generally, 47 C.F.R. §51.713. 

This section further provides that: 

(b) A state commission may impose bill-and-keep anangemente 
iif the stete commisston determines that the amount of tocal 
telecommuntoations tr^fic from one networf̂  to the other Is roughly 
balanced with the amount of local telecommunications traffto 
flowing in the opposite dlrectton, and is expected to remain so. and 
no showing has been made pursuant to Sec. 51.711(b). 

(c) Nothing In tills section precludes a stete commisston from 
presumkig that tiie amount of tocat telecommunicatior^ traffic from 
one network to the other Is roughly balanced virilh the amount of 
local telecommunications traftic flowing in tiie opposite direction 
and is expected to remain so, untess a party rebute such a 
presumptfon. 

47C.F.R.§51.713(b-c) 

The Commission, interpreting these provistons,̂  has con-ectiy d^emntoed 

that the fact tiiat a transiting canler cantos traffic between ite origination and 

terrrrination Is irretevant to the questton of reciprocal compensation, ruling that 

[ILEC] |r]esponderHs disingenuously argue that tiiere can be no 
rec^rocal compensation because there is no reciprocal traffic. 
Contrary to FCC njles, they assert that all of the outgoing traffic is 
interexdiange carrier traffic for whk^ t h ^ are not responsible. That 
is, calls initiated on ttieir networks that terminate witti CMRS 
carriera are not redprocal trafRc because intervening exchange 
carriera transport tiie calls. We reject this argument. 

The rural ILEC argument ttiat none of their traftic tenmlnates witii 
CMRS carriera because of inten/erung hterexdiange carriera is 
patently spurious. The relevant fact is where the traffic is 
initiated and where It terminates. 
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Order at 7-8, Verizon Wireless. LLC, et at., v. Adams Telephone 
Co-operative, et al.. ICC Docket No. 04-0040 (April 7, 2004) 
(emphasis added) 

To the extent ttiat this dispute is one about reciprocal compensatton, it 

must tiierefore be dectoed in favor of Neutral Tandem. The record demonstrates 

thefdiowing: 

1. Neutral Tandem does not originate any of the traffic that it transite 

on behalf of otiier caniera to Level 3 for termination. Ra^er, ttiis traffic is 

originated by these third-party carriers, whtoh pay Neutral Tandem for transiting 

services. Neuti^ TarKtem Ex. 1 at 3-5,12-13; Tr. 149. 

2. Level 3 does not attempt to biU or coiled for termination services it 

provides to such carriers. Neutral Tandem Ex. 1 at 13-14; Neutral Tandem Ex. 2 

at 4-5. Attechment A at 5-6; Neutral Tandem Ex. 6 (Level 3 Response to Staff 

DR JZ 1.04(A)); Tr. 324, 354, 359. 

3. Level 3 does not proactiveiy J2ay reciprocal compensatton to these 

third-party earners for traffto It originates that is tenninated on tiieir networks. Tr. 

359. 

4. The evidence generally supporte ttie proposition tiiat Neutral 

Tandem pK>vkles all signaling information and call deteil necessary for Level 3 to 

bill originating carriera. pomplaint. ^ 7 ; Neutral Tandem Ex. 2 at 6; Tr. 149.^ 

The legal implications of ttiis am: 

^ Level 3 denies this ̂ legation in Its answo*, asserting that it "lacks knowledge or 
infonmation student to flc»tn a beHef r̂ }areilng ttits asserttcm, fi^ff^. %?7, but, to Staffs 
Icnowtedge, off«s no ̂ rtiur evidence on ttie question. 
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Ffe t̂. Neutral Tandem, as a carrier proving in tills bistance transit services 

only, is not obliged to pay rec^rocal comi^ensation to Level 3, nor is Level 3 

entitied to demand it from Neubal Tandem. The rules regarding rec^rocat 

compensation are clear tiie or^inating cantor is Itebto to pay it to the terminating 

canier. 

Second, the obligation to pay reciptocat compensation is not nomadto. 

The FCC has promulgated a rule that prohibits the originating carrier - the ent^ 

tiiat owes redprocal compensation - from attempting to make any other carrier 

pay ttiat obligation. 47 C.F.R. §51.703(b). it follows tiiat. if the carrier that owes 

redprocal compensation cannot require otiier carriera to pay it, ttie canier that Is 

owed redprocal compensation a fortiori cannot do so. 

Third, it appears to the Steff that both those CLECs indirectiy 

interconnected witfi l.^vel 3 (via Neutral Tandem's transiting servtoes), and Level 

3, have efibctive^ adopted, however tedtty and informally, a de l^cto bllt-and-

keep regime. These carriera apparentiy neither pay nor colled reciprocal 

compensation, which is the hallmark of such anrangemente. Indeed. Level 3 may 

have conduded ttiat the cost of attempting to collect red|>rocal compensation in 

such drcumstences exceeds tiie value of tiie redprocal compensation that it 

woukf cdlect. Level 3. likewise, apparentiy makes no particular affinnative eftort 

to pay redpnxal compensation to such carriera. who in turn apparentiy do not bill 

Level 3. V\m(le ttiese arrangemente may lack formality, ttiey are nonettteless 

perfectiy lawful, acceptebto ways of dealing witii ttie duty to pay redprocal 

compensation. 
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^9mr%- state Commisstons are authorized by FCC rules to (a) set 

redprocal compensation rates, authority whtoh a fortiori include the auttrarity to 

detenmine that reciprocal compensatton is not due and owing under a given set 

of ciroumstences; and (b) impose bHI and keep arrangemente on parties where 

tiie trafRc exchanged by those parties Is 'Voughfy balanced"; indeed, a stete 

Commisston is to presume that tiiat tiafflc is Indeed "roughly balanced" unless 

such presumption is rebutted. 47 C.F.R. §S1.713(b-c). 

Accordingly, as a matter of law, Level 3's cannot obtein "compensation", 

however characterized, for ite termtoatton servtees from Neutral Tandem. Level 3 

can obtein such compensation, in ttie form of mandated redprocal 

compensation, ft^m ttiose carriera (ind^nectiy Interconnected witti Level 3) ttiat 

originate the ttaffic terminated by Level 3. However, Level 3 has apparentiy made 

no effort formalize redprocal compensation anangemente witti such carriera. or 

to collect redprocar compensation due it, notwithstanding the fact that aH of tiie 

evidence shows that Level 3 Indudes in the trafito it passes to Level 3 alt call 

deteil nece^ary to enable Level 3 to bill such carriera for redprocal 

compensation. Neittier has Level 3 made any attempt to pay reciprocal 

compensation to earners ttiat tenmlnate Level 3*s originated ttaffic. 

Level 3 has tempted to frame ttie depute here as relating to something 

other than redpnscstf compensation. Tr. 357. However, ttie conduston is 

inesc :̂>abte that Level 3 Is, as Neutral Tandem suggeste. Neutral Tandem Ex. 2 

at 5. attempting to force Neutral Tandem to becoming Level 3's collection agent 

for reciprocal compensation - reciprocal compensatton that it does not itself 
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attempt to collect. Neub^l Tandem Ex. 2 at 5. That Level 3 appeara to have 

made no simiter attempt with AT&T llltoois for ite provision of transit servtoes is 

telling. AT&T apparently is not subject to coerdon through threate of 

disconnection by Level 3. 

D. Level 3 May Not Refuse to Interconnect Directly with Neutral Tandem 

Neutral Tandem has alleged tiiat Level 3's steted Intent to unilaterally 

block or sever Ite existing dired interconnectton witti Neutral Tandem constitutes 

viotetions of Sections 13-514(1), (2) and (6), and 13-702. Comolaint. fB49, 50. 

Steff agrees that disconnection under the drcumstences of tills case Is contiary 

to Wlnois law. 

1. Neutral Tandem's Stated Intent to Deny Direct Interconnection 
Violates Section 13-514 

As noted. Section 13-514 provides th^ : la ] tetocommunications canier 

shall not knowingly impecto the development of competition in any 

tetocommunications servtee maricet[,]" and furtiier provides, in retovant part, ttiat: 

The fottowing prohtoited actions are considered per se impedimente 
to ttie development of competttion: 

(1) unreasonat)ly refu^ng or delaying interconnections or 
coltocation or provtoing inferior connections to anotiier 
telecomimtnlcattons carrier; 

(2) unreasonably impairing ttie speed, qualfty, or effidency of 
services used by another telecommunk^tons earner; [or] 
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(6) unreasonably actir^ or foiling to act in a manner that has a 
substential adverse effect on the alNlity of another 
tetocommunications cantor to pro\^de service to ite customera[.] 

220 ILCS 5/13-514(1), (2). (6) 

Neutral Tandem provides tendem switching and transport servtoes to at 

toast 18 CLECs other ttian Level 3, and delivers 56 mlNion minutes of traffic per 

montti to Level 3 on behalf of ttiose CLECs. Neuti*al Tandem Ex. 1 at 4, Neutral 

Tandem Ex, 3 at 4. The CLECs in question, alttiough not parties to ttiis 

proceeding, can be presumed to have afilrmatively selected Neutral Tandem to 

provide this service because of a preference for Neutral Tandem's service, either 

as to price, quality, or some ottier tedor. Neutral Tandem Ex. 2 at 6; Tr. 434. 

There appeara to be no dispute tiiat obtelning identical services from AT&T 

would impose additional coste upon these CLECs. Neutral Tandem Ex. 1 at 6. In 

any case, as Staff witness Hoa^ observed, ttiese CLECs' "revealed preference" 

is to have Neutral Tandem deliver ttieir traffic to Level 3. Tr. 434. 

Furtiiemnore, were Level 3 to btock direct Interconnection between it and 

Neutral Tandem for delivery of ttaffic ori^nated on the tiiird-party CLECs' 

networics and destined for Level 3. tiie trafiie tiien woukl travel by one of two 

routes. First, if ttie ihrd-party CLECs were forced to choose AT&T as ttieir 

transit service provkler In place of Neutral Tandem, tiiis ttaffic would ttansit AT&T 

tandem tedlities. Alternatively, if the tiiird-party CLECs were not so compelled, 

traffic fixim ttiese CLECs end users customer would travel by a circuitous path 

from ttie CLEC, to Neutral Tandem, to ttie AT&T tendem switch, and from ttiere 

to Level 3 for tennination to Level 3's end user. Level 3 Ex. 2 at 12-18. It is not 
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dear why a CLEC would detiver traffic in ttiis manner, Inasmuch as it adds an 

adctttional and entirely unnecessary teyer of complexity and cosL^ Neutral 

Tandem Ex. 2 at 11. 

In either ir^tance, Level 3's plan to uniteterally block direct interconnection 

with Neutral Tandem wouid certainly constitute refusal or delay of 

interconnection, or tiie provision of inferior connections, to another 

telecommuntoations canier wrtiiin ttie meaning of Section 13-514(1), inasmuch 

as the indirect interconnectton proposed is deariy less eftident and more costty, 

and therefore by definition mferior. Likewise, such condud would impair the 

speed, quality, or effidency of servtees used by otiier telecommunicattons 

carriera (botti Neubal Tandem and the CLECs on whose behalf Neub-al Tandem 

deHvera ttaffic to Level 3) within ttie meaning of Section 13-514(2). Furtiier. Level 

3's fdan to unilaterally block direct interconnection witti Neutral Tandem woukl 

ooristitote an act or fEslure to ad in a manner ttiat has a substantial a d v ^ e 

effect on ttie abHity of other telecommunications caniera - both Neutral Tandem 

and the CLECs on whose behalf Neutral Tandem deKvera traffic to Level 3 - to 

l̂ rovide service to ttieir customera, wittun ttie meaning of Section 13-514(6). 

However, such conduct does not vlotete Section 13-514 untess Level 3's 

acte or omissions are unreasonable, an assessment which, in StefTs view, can 

be conducted by referring to Level 3's steted reasons for engaging to ttiis 

conduct. Level 3's avowed reason for seeking to tmn^iaitB its direct connec^on 

witti Neutral Tandem is. in essence, that directiy toterconnectlng with Neutral 

^ Neutral Tandem aUeges - specuiativeiy. It must be said - tfiat Levef 3 intends lor tiiis to 
happen, so ttiat Neutraf Tandwn will be compeHed to cease offering Ns services in tllkiois. ttiereby 
leaving tlie Held Iree for Level 3 to provide such servk»s. Î eulral Tandem Ex. 2 at 11. 
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Tandem imposes coste upon it that it would not otherwise tocur but for ttie 

interconnectton with Neubai Tandem, and which Neutral Tandem has refused to 

defray. Level 3 Ex. 1 at 10-21; Level 3 Ex. 2 at 16-17. 

Steff adcnowledges that malntelning dired toterconnectton with Neutral 

Tandem has undoubtedly caused Level 3 to incur certain coste, but two crucial 

tectora weigh against making too much of this concern. First, Level 3 has always 

possessed a way to recover the bulk of tiiese coste (whtoh are traffic related) -

redprocal compensation paid by originating caniera. This system of reciprocal 

paymente Is intended to compensate Level 3 for every minute of fi-affic it 

temrnnates for originating carriera. As further noted above. Level 3, for reasons 

of ite own, has declined to take advsuitage of its undoubted legal right to obtain 

redprocal compensation finom such originating canier, despite receiving all 

infonnation firom Neutt̂ al Tandem necessary to bill originating caniera for 

termination services. 

Second, the fixed costs assodated w ^ phystoal interconnectton are - or 

shouki be - shared between Level 3 and Neutral Tandem in a manner consistent 

witii applicable federal and stete rules and regulattons. The fixed coste 

associated witii physical interconnection - whether dired or indrect - are simply 

the coste Level 3 and ottier camera pay to parttdpate (i.e., do business) In an 

increasingly competitive netwoHc industry where interconnection is required 

between alt caniera when traffic fiows are exchanged. If Neutral Tandem is not 

paying ite fair share of the coste of tiie dired physical interconnection with Level 

3, ttie appropriate remedy is not ttireatened disconnection or refusat to 
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intenx>nnect, but rattier the appropriate regutetory avenues. The Steff Is therefore 

indined to view Level 3's conduct as unreasonable within ttie meaning of Sedion 

13-514. 

Level 3's positton concerning interconnection righte and responsiblllttes in 

this proceeding apparently reste on a flawed Interpretation of the foderal stetutory 

obligation ttiat ail camera must "interconned directiy or indirectiy with the 

facilities and equipment of ottier tetocommunications caniera". 47 U.S.C. 

§251 (a)(1). interconnection witti ottier carriera is ttie most fijnctementel and 

unlveraal duty of all caniera under Section 251 of the Act. l-evel 3 apparentty 

interprete ttiis to mean that j$ may choose, at ite sole election and under all 

drcumstences, the form of interconnection it mainteins witti other carriera - i.e., 

dired or indirect - reganiless of all other poBcy, network or regulatory 

constoerations. Level 3 presumably would acknowledge ttiat this Commission 

can direct an ILEC to maintain a parttcuter fonn of interconnection with a CLEC 

for good cause, but here denies tiie Commission's authority to do so when two 

CLECs are involved. 

Level 3's position appeara to be ttiat indired interconnection is all that Is or 

can be required of it in this case. This, however, is teltedous. Interconnectton Is 

self-evident^ a two-way street, from which botii interconnecting carriera derive 

benefite. Level 3's interpretetton would give the "indired interconnecter" effective 

veto power over any ottier CLEC canier desiring dired interconnection, 

regardless of all ottier considerations such as efficiency, cost and effective 

delivery of traffic. Thus, the realization of network effidendes - for example. 
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where as here, terge volumes of traffic are exchanged between two caniera -

could be held hostage to the desires of the indired interconneder. 

In this case, affonding Level 3 such a veto power over direct 

interconnectton will have either of two posslbto t>ad outcomes: It wiH either foist 

infeitor interconnection upon originating CLECs (the dual tendem - AT&T and 

Neutral Tandem optt'on). or will force ttiird-party CLECs to use AT&T's transit 

services, which it is apparent ttiat ttiey do not wish to use. 

As in this case, where CLECs cannot agree on ttie type of interconnection, 

one CLECs desire for indired interconnedton cannot invariably trump direct 

interoonnection, as Level 3 would have It. Regulatora property can and must 

weigh all retovant competing considerations to determine which type of 

interconnectton is consistent (or most consistent) with applicable rules and 

regulations, and which would best sen/e the public interest 

In this case, dired interconnectton is the method most consistent wfth 

ap|>llcabto stetutes and rules, the public interest, and the drcumstences of the 

case. Firat. traffic termination is a bottieneck service and fonctton; no canier 

other than Level 3 can provide the termlnatton fonction to Level 3's cusfomera, 

Second, Illinois tew tevors maintenance of dired tnterconnedlon where, as here, 

it has already been estebllshed. Section 13-702 calls for non-discriminatory 

exchange of bafSc wherever "a physical connection [has] been made". 220 ILCS 

5/13-702. Third, the volumes of traffic - 56 million minutes per month - warranto 

dired interconnection. Fourth, as seen above, Level 3's averalon to dired 

interconnedion is, if ite case is to be credited, based on ttie fact ttiat it is not 
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recovering ttie coste of terminating Neuttrat Tandem's ttaffto on ite network. As 

has been seen, it is undoubtedly able to do so if it eleds. 

Finally. Level 3's interpretetton of Sedion 251(a)(1) argues for ttie 

following reading: "cantora must interconned Indirectiy witfi ttie tedlities and 

equ^ment of other telecommunicattons caniera. However, if a cantor so 

chooses, It may accomi;>lish the required interconnectton directiy ratiier than 

indirectiy." This, however, is not how tiie stetote reads. 

Ottier fadore milvtete against ttie conduston that Level 3 has behaved 

reasonably here. The disconnectton existing inierconnection fadtittes is, in ttie 

StefTs view, a gravely serious matter, it ought not to be threatened or undertaken 

except for the most compelling reasons, and tiien only after the utmost care has 

been given to making certein that no customer toses service. Level 3's conduct In 

this proceeding has not demonstrated such concern or care regarding the 

re^ercusstons resulting from'disconnection. It appeara to have notified Neutral 

Tandem, on or about February 24, 2007, that it would temilnate direct 

interconnectton as of March 23, 2007. Comolaint. |^9 and Ex. 3; see also 

Answer. ^ 9 (ttuth and corredness of Complaint Ex. 3, although not Neuttal 

Tandem's diaracterization ttiereof, admitted by Level 3). While Level 3 appeara 

to have been prepared to engage In some tovel of cooperatton to avoid customer 

harm, Level 3's seeming expectetton that Neutral Tandem coukl proviston 

substitute faculties in approximately one montti is objectively unreasonable, in 

light of the unchallenged fad that it took Level 3 |QU£: months to proviston new 

fadlities under similar drcumstences. N^jtral Tandem Ex. 3 at 5; Ex. 4 at 14-15. 
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In addition, Neutral Tandem has presented - and Level 3 has. in StefTs 

estimation, failed to rebut - evidence that Level 3 has in the past used the threat 

of disconnection, or disconnection itself, as a bargaining (practice, in 2005, Level 

3, in ttie words of a Level 3 Vice President, "de-peered" ("disconneded", in 

English) Cogent, an internet service provider with which Level 3 was directiy 

interconnected. Tr. 337-341. As is tlie case here. Level 3 took the view ttiat 

Cogent was not provkltog it with adequate compensation tor the use of ite 

network. Tr. 340. Without delving into tiie particiilars of the matter - of which, in 

any case, no witness available to testify in ttiis proceeding has personat 

knowtodge, Tr. 336. 367 - all parttos appear to accept that a carrier was 

disconnected as a result of a business dispute. Steff views this as deeply 

tt'oubling. 

Finally, to the extent it mattera. the equlttes In ttiis proceeding simply do 

not fovor Level 3. Level 3 appeara to have made certain ttiat the agreement 

pursuant to which it originated traffic and passed it on to Neubral Tandem was 

successfully negotiated and in place, before it advised Neuttal tendem that it did 

not intend to renew the agreernent at issue in ttiis proceeding. Neutral Tandem 

Ex. 1 at 9. This, to tiie Steff, foils short of good faitti. 

Accordingly, the Steff recommends that the Commisston detennlne that 

Level 3 has, through its condud as set forth herein, violated Sedions 13-514(1), 

(2) and (6) of ttie Public Utilities Ad. 
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2. Neutral Tandem's Stated Intent to Deny Direct Interconnection 
Violates Section 13-702 

Section 13-702 of ttie Public Utilities Ad, which Neutral Tandem alleges 

Level 3 to have violated, provides ttiat: 

Every telecommunications carrier operating in this Stete shaH 
receive, transmit and deNver, wittiout discrimination or delay, ttie 
conversations, messages or ottier transmissions of every ottier 
tetocommunications carrier witti which a jotot rate has been 
esteblislied or with whose line a physical corviection may have 
been made. 

220 ILCS 5/13-702 

In StefTs vtow, this stetute is unambi^ous. A carrier must exchange, 

wittiout <Sscrimlnation or delay, traffic witti anottier carrier, provided tiiat the two 

carriera have (a) a joint rate in place; ss. (b) a physical interconnection In place. 

Here, one not need ttie questton of whetiier a joint rate Is in place, or indeed 

wh£ri; a joint rate might in fod be, since it Is uncHsputed that the two carriera are 

currently direct^ interoonnected. 

As noted atiove, Level 3 has togitimate concerns regarding certein of the 

coste it claims to incur as a result of direct Interconnection witti Neubai Tandem. 

Neutral Tandem claims to,, and i^obably does, incur interconnedton. as opposed 

to termination coste. Level 3 Ex. 2 at 14-17. Predse Information regarding these 

coste are. unfortunately, not of record in this proceeding. 

Where interconnedton tedlifa'es are shared, the caniera using the tedlities 

sh£H^ ttie coste. 

E. The Commission Should Grant Neutral Tandem Certain Relief 
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The Staff underatends Neutral Tandem to seek ttie following substentive 

1. a declaration that "Level 3's request tor unreasonabto terms and 

condittons of interconnection viototes Section 13-514, ...Section 9-250 and 

Section 13-702 pf the [PuWto Utilities Ad]'; 

2. an order directing Level 3 to interconned witti Neutral Tandem on 

"ju^, reasonable, and nondiscriminatory tenns and condittons no less favorable 

than those under whtoh Level 3 accepte transit traftic from AT&T [IHinois], for the 

continued delivery of tendem transit ttaffic to Level 3 from Neuttal Tandem"; 

3. an order directing Level 3 to pay Neuttal Tandem's fees and coste. 

The Staff is of the opinion that ttie Commisston should grant some but not 

all of this ralief, and should enter an order: 

1. directing Level 3 to maintein dired interconnection witii Neubai 

Tandem; and 

2. directing botii parties to negotiate tn good faith regardtog the 

sharing of coste diredly reteted to the maintenance of direct interconnectton 

fadlities between their networics. and to reach an agreement regarding the 

sharing of such tedlities. 

Neutral Tandem brings this compteint pursuant to Sections 13-515 and 

10-108 of ttie Public Utilittes Act Complaint generally. 

If the Commisston finds ttiat a canler has violated Section 13-514 of tiie 

Public Utilittes Act, it is specifically autiiorized by Sedion 13-516(a) to enter an 

order that: 
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1. "directEs] ttie violating telecommunications carrier to cease and 

ctosist fixsm violating tiie Ad or a Commission order or ruleC,]" 220 ILCS 5/13-

516(a)(1); and 

2. "award[s] damages, attorney's fees, and coste to any 

tetecommunicattons carrier that was subjected to a viototion of Section 13-514." 

220 ILCS 5/13-516(aK3). 

The Commission's author^ under Sedion 10-108 is far toss spedficaily 

delineated. Purauant to Section 10-110, the Commisston is directed, "[ajt the 

conduston of [a] hearing [on complaint under Sedion 10-108] ... [to] make and 

render fimfings concerning the subjed matter and tecte inquired into and enter rte 

order based ttiereon." 220 ILCS 5/10-110. 

These stetutory grante of auttiority do not appear to ttie Steff to be 

suffident to require Level 3 to interconned witti Neubai Tandem on terms that 

are "no less favoraUe" that ttiose purs i^ t to which it interconrtecte witti AT&T 

Illinois. First, Neubai Tandem's proposal is, as Level 3 pointe out, effectively a 

request ttiat the Commisston ari»bate an agreement between two CLECs. Level 

3 Ex. 2 at 32. Level 3 is furtiier corred in asserting ttiat Neubai Tandem seeks to 

"pick and choose", or "opt into" anotiier canier's - in this case, AT&T's -

agreement with Level 3, whrch, as between CLECs, is deariy not something ttiat 

state Comm^stons are auttiorized to require by Sedion 252 of the 

Tefecommunic^ions Act o i 1996. Level 3 Ex. 2 at 48-61. 

Morec^er, AT&T is the incumbent canier in Ite service territory, and 

ix>ssesses a ubiquitous network. Level 3 Ex. 2 at 19-20, 24-25. It Is, accordingly, 
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tfie only cantor capable of providing bansiting th rou^u t it service tenitory, and 

has been required by tiie Commission to provide transiting fadlities. Order, 

§ll(A)(9)(d), IllKTois Commerce Commissfon On te Own Motion: Investtoatton into 

ttie compliance off lirinois Bell Telephone Comoanv witti ttie order if̂  Docket 96-

0486/0569 Consolidated reoardina ttie filing of terifis and ttie accomoanying cost 

studies for Irtferconnection. unbundted networit etemente and local bansport and 

terniination and reoardinQ end to end bundikia issues. ICC Docket No. 98-0396, 

2001 l«. PUC Lexis 1249 (Odober 16, 2001) (hereafter TELRIC II OrdeT). Thus, 

AT&T Is spedficaily required by regulation to provide transiting to any canier tiiat 

seeks such facilities; caniera. in turn, are compelled by practical necessity to 

interconnect witti AT&T Illinois. Level 3 Ex. 2 at 19-20, 24-25. Accordingly, tiie 

terms and conditions under which AT&T interconneds and exchanges ttaffic with 

other caniera when canying out ite bansiting fonction are sui genen's, and do not 

constttote a template for the terms and conditions of an agreement between two 

CLECs. 

Neubai Tandem's invocatton of Section 9-250 of ttie Public Utilities Ad, 

220 ILCS 5/9-250, is of littie utility here. Section 9-250 undoubtedly applies to ttie 

provision of competitive telecommunicattons sen/ice. 220 ILCS 5/13-101 

However, it Is not easy to assess what constitutes just, reasonable and non­

discriminatory rates, terms and condittons in a compettttve context. Such an 

inquiry is best made on a case-by-case basis. Here, the matter comes before ttie 

Commission as a con^jlaint, ratiier than an arisNratton proceeding in which ttie 

parttes and Steff each submite detetled conbad proposals. Accordingly, the 
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record is not toeal for arbitrating just, reasonabto and nondiscriminatory 

Interoonnedion provistons as t>e1ween ttiese parties. Further, the unique nature 

of tendem switcNng bansit agreements with AT&T Illinois and the inapplicability 

of "opt-in" provisions to CLEC-to-CLEC interconnection agreemente, mllltete 

against imposir^ specific interconnedion tenns and condittons in this 

proceeding. The Staff, accordingly, recommends ttiat the Commission decNne to 

set such terms and conditions at ttiis time^. 

However, the Commission should enter an order requiring Level 3 to 

remain directty interconneded witii Neutral Tandem until further order of the 

Commisston, As noted above, ttie Commisston has the full authority under 

Sedion 13-516 of ttie Public Utilittes A d to "directQ [a] violating 

telecommunications carrier to cease and desist fix)m violating the A d or a 

Commission order or rule[.]" 220 ILCS 5/13-516(aKl). Neuttal Tandem is coned 

in g^seittng that Level 3 has. or at ttie very least proposes to. violate ttie Public 

Utilities Ad witiiin the meaning of Sedion 13-516(a)(1), in that ite ttireat to 

disconnect, as shown above, violates Sedion 13-514(2) and (8). Moreover, to 

ttie extent ttiat ttie parties remain phystoaHy interconnected. Level 3 will be 

obliged under Sectton 13-702 to exchange traffic witti Neuttrat Tandem. 

Accordingly, the Commisston may grant effective relief to Neutral Tandem by the 

mandatory dired interconnection order Staff proposes. 

^ Staff is of the opinion ttiat a Commlssktn Order d̂ êcting tfie resolutfon of tNs dispute in 
keeping wth Comntission fintfings should be suffident. However, should additional inl9vente»i 
l:>e nec^saiy, Staff acicncwtedges that such intervention may require ttie padie '̂ sutvnfs«[on of 
contractuaf language that is me subject of dispute. 
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As noted, the questton of which carrier Is to pay dired coste resulting from 

maintenance of dired int^connection facilities is at issue hera. The Commission 

should dirad Level 3 and Neutral Tandem to negotiate In good faith regarc^ng ttie 

sharing of coste diredly reteted to ttie maintenance of dired Interconnection 

facilities between their networi<s, and to reach an agreement regarding the 

sharing of sudi tedlities. This Commission should ratein jurisdiction over ttie 

matter should additional intervention be needed to effeduate ttie intent of ite final 

Order. 

With resped to Neuttal Tandem's request ttiat the Commission award It 

coste and attorney's fees, ttie Steff takes no positton, apart from noting that 

Sectton 13-51^a)(3) provides: ''[t]he Commission shall award damages, 

attorney^ fees, and coste to any telecommunicattons canier ttiat was subjected 

to a violation of Section IS-SUf.]" Accordingly, if tiie Commission finds, as the 

Staff recomn^nds, ttiat Level 3 has violated Section 13-514, Neutral Tandem Is 

entitied to some fee aUocatton purauant to stetute. 

V. Conclusion 

The Commisston should find in fovor of Neubai Tandem, as set forth 

above. It should determine that Level 3's ttiraat to sever dired toterconnedton 

witti Neutral Tandem constitutes a vidatton of Sectton 13-514(1), (2). and (6), 

and Section 13-702. 

The Commisston should not require Level 3 to Interconned with Neuttal 

Tandem on the same terms ttiat it interconnecte witti AT&T Illinois, ttie incumbent 
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LEC. The Comnrdsston should order Level 3 to maintein dired interconnection 

witii Neutral Tandem until forther order of the Commisston. The Commission 

should dired Level 3 and Neutral Tandem to negottate in good foith regarding the 

sharing of coste directiy related to the maintenance of dired interconnedton 

tedlities between their nebA^rks, and to reach an agreement regarding ttie 

sharing of such tecHities. This Commisston should retein jurisdiction over ttie 

matter shouki additional inten/entton be needed to effeduate ttie intent of ite final 

Onder. 

WHEREFORE, the Steff of the Illinois Commerce Commission respedfully 

requests ttiat ite recommendations be adopted in their entirety consistent with ttie 

argumente set forth herein. 

Respectfully submitted. 

Matthew L. Harvey 
Stefonie R. Glover 
llfinois Commerce Commission 
Office of General Counsel 
160 North LaSalto Street 
Suite C-800 
Chicago, Illinois 60601 
312/793-2877 

June 4,2007 Counsel for the Steff of ttie 
Illinois Commerce Commisston 
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TABlfOFCONTEWTS 

L THE COMMISSION CAN AND SHOULD ORDER TH£ MAINTENANCE OF DIRECT 
INTERCONNECTION «... «-„ I 

n . NEUTRAL TANDEM IS NOT USING LEVEL 3'S NETWORK FOR FREE 7 

n i . LEVEL 3 CANNOT REQUIRE NEUIRAL TANDEM TO PAY RECIPROCAL 
COMPENSATION 8 



The Steff of the Illinois Commerce Commission (hereafter "the StefT), by 

and through Ite counsel, and pursuant to Section 766.300 of the Commission's 

Rules of Practice (83 111. Adm. Code 766.300), respectfully submite ite Reply Brief 

in the above-capttoned matter. 

tn general, the Staff is prepared to stend on ite Initial Brief, and sees the 

need to file only a limited reply. Nonetheless, Level 3 advances certein 

argumente in ite Initial Brief which demand response. 

I. The Conrmiission Can and Shouki Order the Maintenance of Direct 
Interconnection 

Central to this dispute is Level 3's position that it is authored by law to 

dictete the manner in which It interconnecte with otiier carriers. Level 3 contends 

that it has an unqualified right to refuse to interconnect directly with Neutral 

Tandem to exchange traffic for tenniiwitton on Level 3's network. Level 3 IB at 23, 

et seq. It urges the Commission to read the duty "to interconnect directly or 

indirectiy with the facilities and equipment of [anjother telecommunications 

carrierf,]" as confonv^ upon Level 3 the right to interconnect directly or indirectiy, 

at Level 3's sole election. Jfl, It makes the anciUary contentton that tiie federal 

Teleconrmiunicattons Act preempte ihe Commission from enforcing Sections 13-

514 and 13-702 in CLEC-to-CLEC interconnection disputes, IM. The Commission 

should vigorously reject this narrow and setiwnterested position. 

At a very basic level, tiie creation - through interconnection - of a networic 

of networics is an undertaking that requires certein compromises on the part of all 



carriers that participate.^ The federal Telecommunications Act of 1996 reflecte 

this, requiring carriers to interconnect, exchange traffic, pay one another for 

sen/ices rendered, and make telephone numbers portable, to name a few of the 

duties and obligations conteined in Sectton 251. See, generally, 47 U.S.C. §251. 

Interconnectton is, inherentiy, a co-operative underteking: difftoult to 

accomplish, and easily Irustrated. The stendards enunciated in Sections 251(a) 

and (b) reflect tiiis. These provisions speak not of rights, but speciticaUy of duties 

and of obligations to other carriers and to the network. What this means in 

practice - and what the Congress understood - is ^lat carriers must. In many 

cases, compromise to some extent their immediate or perceived interest to 

comport with tiieir duties and obtigattons, so that the entire system will function 

more effectively and competittveiy. 

The co-operative nature of interconnection is exempliftod in Section 

25i{a)(1) of the federal Act, requiring all carriers "to interconnect directty or 

indirectiy with the facilities and equipment of other telecommunications carriers[.]" 

47 U.S.C. §251(a)(1). This section, properly read, stetes that interconnection 

need not be indirect or direct, but more importently, makes ctear that 

interconnection, bv sonrie means, must teke place. Ideally, carriers will attempt to 

woric out the nature and deteils of interconnection issues between themselves, 

on the "play nice in tiie sandbox" theory. 

It is evklent, however tiiat where, as here, carriers have toiled to reach 

agreement regarding how inten:x>nnectton is to be accomplished, regulators can 

and should involve themselves in the matter. Interconnection - and the exchange 

A 'networtt of networks" is the sine qua non of compet̂ tve teiecommLJnications markets. 



of traffic which is the only reason tor interconnection - is a matter tor too crucial 

to the eftoctive functioning of the networic, and thus to the public interest, to be 

compromised by a commercial dispute. And interconnection is indeed being 

compromised here. 

As noted above, Level 3's position amounte, essentially, to the fiat 

assertion tiiat: "We have the legal right to dictete the manner in which we 

interconnect with other peopto and they with us." a dalm Level 3 argues is 

authorized by Section 2S1(a)(1)'s requirement that caniers "interconnect directty 

or indirectiy" with one another. 

However, the shortcommgs of, and tellacies inherent in, this reading of 

Section 251 (a)(1), are profound. Rrst, Level 3 toils to underatend that It is not, in 

tiie most fundamental sense, interconnecting witii Neutral Tandem here - rather. 

it is interconnecting with the CLECs to whtoh Neutral Tandem provides tendem 

transit services, at those CLECs' reauesL These CLECs - 18 in number - are the 

carriers with which Level 3 is interconnecting tor the exchange of traffic. These 

CLECs have quite obvtously chosen to interconnect with Level 3 indirectiy. 

through Neutral Tandem, and to exchange the traffic they ordinate with Level 3 

indirectiy. throuoh Neutral Tandem. 

Level 3, based on ite conduct as manifest in the evente underiying tills 

proceeding, has no objection to interconnecting indirectiy with CLECs tiirough 

Neutral Tandem; it elected to do so itself tor the traffto it originates and that 

terminates to these CLECs. Neutral Tandem Ex. 1 at 8-11; Level 3 Ex. 1 at 9-14. 

As such, it has no reat objection to direct connection witii Neutral Tandem; again, 



it elected to connect directiy with Neutral Tandem in order to achieve ite own 

ends, tiie routing of traftic it originates for termination by those CLECs. Level 3 

objecte. nonethetoss, to other carriers using tiie precise (if inverse) method to 

interconnect with it that it uses to interconnect with them. The lack of consistency 

and principto, pursuit of self-interest and indeed btatent hypocrisy in Level 3's 

posifa'on are obvious, and palpable. 

Level 3, of course, does not couch matters In these terms. It attemj^ to 

argue tiiat inasmuch as the Commisston cannot find indirect interconnectton to 

be improper, unreliable or interior as a general matter and under all 

drcumstences. it cannot find Level 3 to be In violation Section 13-514 by 

requiring Neutral Tandem to route traffic to tt indirectiy. Level 3 IB at 12. This 

argument is tecially defective, tor several reasons. 

First, what Level 3 seeks is not indirect interconnection - it is alreadv 

indirectly interconnected w i ^ the 18 CLECs that exchange traffic with it through 

Neutral Tandem. What Level 3 is suggesting is, for want of a better terni, "doubto 

indirect interconnection", which Is to say ttiat the CLEC traffic transite ^ e Neutral 

Tandem network to the AT&T network, and thereafter transite the AT&T network 

to Level 3 for termination. Level 3 Ex. 2 at 12-18. Level 3's argument Is that, 

inasmuch as interconnedion in this manner is technically possible, it is all tiiat 

Level 3 is required to do. Level 3 IB at 10, et seq. 

This is true that such "double indirect interconnection" is technically 

possible. It is possible to exchange traffic in this manner, just as it is possible to 

drive from Chicago to Springfield by way of Toronto. The point is tiiat both 



courses of action are self-evklently less efficient tn terms of cost, time, and 

retiabitity. Moreover, no one who Is simultaneously (a) concerned about cost, 

reliability ar^ time; and (b) in his right mind, wlH actually do either. 

Second, contrary to Level 3's assertions, the Commission can indeed tind 

that, requiring tiie 18 CLECs that exchange traffic with Level 3 through legitimate 

indirect interconnection (having chosen Neutral Tandem to provide transit 

sen/Ices) to use an entire additional level of transit deariy would tolst upon them 

an "inferior connedion' within the meaning of Sedion 13-514(1). Such "double-

indired interconnedion" would cfeariy Impair the speed, quality, or ef^iency of 

sen/ices used by them, within the meaning of Sedion 13-514(2), and would have 

a substenttol adverse effed on their ability to provide service to their customers, 

witiiin ttie meaning of Section 13-514(6). 

Third, no rational CLEC wiH willingly engage in double-indired 

interconnection, with ite inherent inefficiency, increased t^otential tor fEMlure. and 

doubled transit costs. If the choices available to a CLEC are: (a) an artifictal 

double-indirect Interconnedion, with doubto tendem switching, through Neutral 

Tandem and AT&T; or (b) indired interconnection with tendem switching through 

AT&T, the CLEC will unquestionably eled to use the latter. This will impede the 

development of competition in this telecommunk:ations sen/k;e market,, within the 

meaning of Sedton 13-514. Level 3's adions are tiierefore certein to have a 

"substential adverse effed on the abit^ of another tetecommunk^ations carrier 

[Neutral Tandem] to provkle service to ite customers [CLECs]", within the 

meaning of Section 13-514(6). Further, Level 3's relative insignificance In the 



maricetptece (as a slngte CLEC among many) does not matter if a CLEC cannot 

use a competitive transit provider to deliver all of ite non-AT&T traffic, it will not 

use that servbe at all. Level 3 in effed will be given a "hedder's veto". 

The Commisston shouki completely disregard Level 3's preemption 

argument Whatever ite merits - and the Steff believes it is without merit - the 

preemption argument cannot be successfully raised before the Commisston. As 

this Commission has repeatedly held, it has no autiiority to preempt an ad of the 

General Assembly, regardless of the stete of the federal law. See. e.g., Gnler, 

1i42. Illinois Bell Telephone Company: Filing to implement teriff provisions reteted 

to Sedion 13-801 of the Public Utilities Ad. ICC Docket No. 01-0614 (June 11, 

2002). If Level 3 considers the Commission's enforcement of a valid stete law to 

be preempted by federal stetute. it certainly has remedies, but not before the 

Commisston. 

Level 3 attempte to draw a false distinction between Neutral Tandem as a 

transit provkler, and the originating CLECs as "carriers." See, e.g.. Level 3 IB at 

13 (Level 3 describes Neutral Tandem as a "tiiird-party intermediate transit 

provide!^). This is an utteriy fmlttoss exercise witti no basis whatever in law. 

Level 3 makes no attempt to argue that Level 3 is anything but a 

lelecommunlcations carrier' witiiin the meaning of Section 153(44) of the federal 

Telecommunications Act 47 U.S.C. §153(44), or within the rr^aning of Sedton 

13-202 of the Illinois Publto UUtrties Ad, 220 ILCS 5/13-202, because Neutral 

Tandem self-evklentiy is a telecommunications carrier. Accordingly, under 

Section 251(a)(2), interconnedion is required. 
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II. Neutral Tandem is Not Using Level S's Network for Free 

Level 3 characterizes the rettof sought by Neutral Tandem as requiring 

Level 3 to engage In, and permitting Neutral Tandem to enjoy the benefit of Tree 

[to Neutral Tandem]", "dired physical interconnedion In perpetuity." Level 3 IB at 

1, 7,14,19. This is utterly without support in ttie record or the applicabte law. 

As set forth elsewhere. Level 3 has at all relevant times been entitied to, 

but has toiled or refused to collect redprocal compensatton fi-om carrtors ttiat 

originate traffic deUvered by Neutral Tandem to Level 3 for termination. Level 3 

responds that the physical aspecte of dired interconnection result in coste being 

incurred, without reference to the specifics of dired interconnection with Neutral 

Tandem. Level 3 Ex. 2 at 12-17. As neariy as ttie Steff can detennlne, therefore, 

the evklence supporte Neubai Tandem's position that it pays all ctired coste 

associated with the common interconnedion feciiittos. Level 3 contributes 

cdtocation space, and, it would appear negotiates and signs agreemente witti 

Neutral Tandem, and then must "monitor and implemenf those agreemente. 

Level 3 Ex. 2 at 17. It is not clear why Level 3 considers tills to be "free" to 

Neutral Tandem. 

Witti resped to "in perpetoity", Staff merely notes that dired physk^al 

toterconnectton is, where appropriate, required by law, In additton to being a 

condition precedent to participating in the madtet in a significant way. Level 3's 

argument here is similar to an indlvklual complaining that it is unjust ttiat he is 

required, in perpetuity, to stop at red lighte and fite income tax returns. 



III. Level 3 Cannot Require Neutral Tandem to Pay Reciprocal 
Compensation 

Throughout ite Initial Briet Level 3 refers to the '"catling par^ pays' 

principto" as if it were a guideline, vaguely advisable from a policy standpoint not 

general^ applicable. Level 3 IB at 27, et seq. This constitutes a particulariy 

egregious misrepresentetion of the stete of ttie law. 

As ttie Steff demonstiated in its initial Brief, Steff IB at 10, et seq., and as 

Neutral Tandem observed in ite, Neutral Tandem IB at 41, et seq., the "calltog 

party pays" principto is not a guideline or a casual industry pradlce. Ratiier, ttie 

"calltog party pays* principle is a federal law, embodied in Section 251(b)(5) of 

the Telecommunicattons Act of 1996, whteh provkles that: "[eJach tocal exchange 

canler has ... [t]he duty to esteblish reciprocal com)»ensatton anrangemente for 

the transport and termination of telecommunications^]" 47 U.S.C. §251(b)(5). As 

so codified, "calling party pays" is not some sort of voluntary compact between 

carriera, as Level 3 suggeste; instead, Sedion 251(b)(5) imposes a concrete 

legal duty upon LECs to pay reciprocal compensation to ottier LECs for the traffic 

originated by one and terminated by another.^ Level 3's casual assertion that this 

stetutorily defined obligation can somehow be shifted at whim is a glaring defect 

in ite argument 

Level 3 furtiier asserte, atong similar lines, that indired interconnection 

somehow frustrates the calling party pays law, as we shall henceforth call it. 

^ Federal rules permit LECs to exchange traffic on a "bill and keep" basis. 47 C.F.R. 
&51.713, 
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Level 3 IB at 30, et seq. Level 3's assertion is that tiie use by a CLEC of an 

intervening transit provider such as Neutral Tandem effectively shields the 

originating CLEC from eftorte by the terminating CLEC to colled mandated 

reciprocal compensation, to. 

This argument is retenttessly defedive, tor any of several reasons. First, it 

assumes ttiat the identities of the CLECs, and of the traffic they originate, are 

somehow hidden from the terminating LEC by tiie intervening tendem provider. 

This assumption, hovirever, is: (a) not true as a general matter; and (b) absolutely 

contrary to the known fads of record in this proceeding. The unchaltonged 

evidence here is that Neutral Tandem provides all signaling informatton and call 

deteil necessary for Level 3 to bill originating carriers. Complaint. p 7 ; Neutral 

Tandem Ex. 2 at 6; Tr. 149. 

The second defed in Level 3's argument is that Level 3 cannot argue that 

it is Infeasibte or imppssibte to colled reciprocal compensation from those CLECs 

using Neutral Tandem's ttansit services, because Level 3 has, by ite own 

admission, never attempted to colled such compensation. Neutral Tandem Ex. 1 

at 13-14; Neutral Tandem Ex. 2 at 4-5, Attechment A at 5-6; Neutral Tandem Ex. 

6 (Level 3 Response to Steff DR JZ 1.04(;^); Tr. 324. 354, 359. Level 3*s 

argument, therefore, is that indired Interoonnection frustrates it in exercising 

righte that ft ngy^ g?̂ gn?jgg?. or even attemote to exerdse. Level 3 has felted to 

demonsttate one single instance where a CLEC using Neutral Tandem refused 

to pay Level 3 reciprocal compensation ttiat it sought Its assertton ttiat indired 



interconnedton somehow frustrates ttie coHedion of reciprocal compensation is 

tiierefore baseless. 

Finally, Level 3 admite to having paid no reciprocal compensation to 

CLECs that use Neutral Tandem's services. Tr. 359. It therefore has no 

grtovance at this point, inasmuch as "blll-and-keep" arrangemente, whereby 

carriers terminate other carriers' traffic for free, in exchange for similar 

accommodation of the traffic ttiey originate, are perfedly lawful, and may be 

imposed by state Commisstons. 47 C.F.R. §51.713. Level 3 has received 

compensation in the form of tenrttnation services, whether it likes it or not. It can 

continue to do so. or it can emptoy the calt deteil with whtoh Neutral Tandem 

provides it to bill ttiose carriera. What it cannot do is claim that it has been 

harmed by anyttiing but Ite own fetlure to exercise ite rights. 

In short, there is QQ. evidence here tiiat Level 3 is in ted prevented from 

cdleding reciprocal compensation from those CLECs ttiat utilize Neutral 

Tandem's services, or even that it has suffered any cognizable harm from ite own 

faHure to do so. Level 3's assertion to ttie contrary is the reddest of hen-ings, and 

shouki be ignored. 
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VWEREFORE, ttie Steff of ttie Illinois Commerce Commission respedfully 

requeste ttiat Ite recommendations be adopted In theh* entirety consistent with the 

argumente set forth herein. 

Respectfully submitted. 

Mattiiew L. Harvey 
Stefonie R. Clover 
Illinois Commerce Commission 
Office of General Counsel 
160 North LaSalto Street 
Suite C-800 
Chfoago, Illinois 60601 
312/793-2877 

June 8,2007 Counsel tor ttie Steff of ttie 
Illinois Commerce Commisston 
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