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Level 3 Communications, LLC )

) PUCO
and )
- )
Broadwing Communications, LLC )
)

Complainants, ) Case No. 07-668-TP-CSS
)
v, )
)
Neutral Tandem-Michigan, LLC, )
)
Respondent. )
)
ANSWER OF NEUTRAL TANDEM-MICHIGAN, LLC
AND
COUNTERCLAIM OF NEUTRAL TANDEM-MICHIGAN, LLC
AND
NEUTRAL TANDEM, INC.

Pursuant to Section 4905.26, Revised Code, Rule 4901:9-01, Ohio Administrative Code
(“0.A.C.”), and any other statutes and regulations deemed applicable, Neutral Tandem-
Michigan, LLC (“NT Michigan™), by and through undersigned counsel, files this Answer to the
Complaint of Level 3 Communications, LLC and Broadwing Communications, LLC, filed in this
docket on May 31, 2007, and NT Michigan and Neutral Tandem, Inc. (collectively “Neutral
Tandem™) file their Counterclaim against Level 3 Communications, LLC and Broadwing
Communications, LLC (collectively “Level 3).

ANSWER

For its answer, NT Michigan states as follows in response to the respective paragraphs of

the complaint, which are repeated in their entirety for convenience.
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1. Level 3 is a Delaware corporation, duly licensed to transact business in
Ohio, and maintaining its principal place of business at 1025 Eldorado Blvd., Broomfield,
Colorado 80021,

ANSWER: On information and belief, NT Michigan admits that Level 3 is a Delaware
limited liability company headquartered in Broomfield, Colorado that is licensed to transact

business in Ohio.

2, Level 3 is a “public utility” pursuant to Sections 4905.02 and
4905.03(A)(2), OR.C., and is authorized to provide competitive local exchange and
interexchange telecommunication services within Ohio pursuant to Certificate of Public
Convenience and Necessity No. 90-9062 (“Certificate No. 90-9062").

ANSWER: On information and belief, NT Michigan admits the allegatiohs contained in
Paragraph 2.

3. Broadwing is a wholly-owned subsidiary of Level 3 and a Delaware
limited Liability company, duly licensed to transact business in Ohio.

ANSWER: On information and belief, NT Michigan admits the allegations contained in
Paragraph 3.

4, Broadwing is a “public utility” pursuant to Sections 4905.02 and
4905.03(A)(2), ORC., and is authorized to provide competitive local exchange and
interexchange telecommunication services within Ohio pursuant to Certificate of Public
Convenience and Necessity No. 90-9107 (“Certificate No. 90-91077).

ANSWER: On information and belief, NT Michigan admits the allegations contained in
Paragraph 4.

5. NT-M is a Delaware limited liability company, duly licensed to transact
business in Ohio, and maintaining its principal place of business at One South Wacker Street,
Suite 200, Chicago, Illinois 60606.

ANSWER: NT Michigan admits the allegations contained in Paragraph 5.

6. NT-M is a “public utility” pursuant to Sections 490502 and
4905.03(A)(2), 0.A.C. [sic], and is authorized to provide competitive local exchange and
interexchange telecommunication services within Ohio under its Certificate of Public
Convenience and Necessity No. 90-9283 (“Certificate No. 90-92877).



ANSWER: NT Michigan admits that it is a “public utility” authorized to provide competitive

local exchange and interexchange telecommunications services within Ohio under its Certificate
of Public Convenience and Necessity No. 90-9283.

7. NT-M is a wholly-owned subsidiary of Neutral Tandem, Inc. (“NTI”), a
Delaware corporation, duly licensed to transact business in Ohio, and maintains its principal
place of business at One South Wacker, Suite 200, Chicago, Illinois 60606.

ANSWER: NT Michigan admits the allegations contained in Paragraph 7.
8. Section 4905.26, O.R.C., provides, in pertinent part, as follows:

Upon _complaint in writing against any public utility by any person, firm, or

corporation, or upon the initiative or complaint of the public utilities
commission, that any rate, fare, charge, toll, rental, schedule, classification, or
service, or any joint rate, fare, charge, toll, rental, schedule, classification, or
service rendered, charged, demanded, exacted, or proposed to be rendered,
charged, demanded, or exacted, is in any respect unjust, unreasonable, unjustly
discriminatory, unjustly preferential, or in violation of law, or that any

regulation, measurement, or practice affecting or relating to any service
furnished by the public utility, or in connection with such service, is, or will
be, in any respect unreasonable, unjust. insufficient, unjustly discriminatory,

or unjustly preferential, or that any service is. or will be, inadequate or canneot
be obtained, and, upon complaint of a public utility as to any matter affecting its

own product or service, if it appears that reasonable grounds for complaint

are stated, the commission shall fix a time for hearing and shall notify
complainants and the public utility thereof. Such notice shall be served not less

than fifteen days before hearing and shall state the matters complained of. The
commission may adjourn such hearing from time to time.

(Emphasis added).
ANSWER: NT Michigan admits that the language quoted in Paragraph 8 appears in Section
4905 .26, Revised Code, and refers to that provision for a complete and accurate statement of its
contents. NT Michigan denies any remaining allegations contained in Paragraph 8.

9. Section 4905.22, O.R.C,, provides as follows:

Every public utility shall furnish necessary and adequate service and
facilities, and every public utility shall furnish and provide with respect to its

business such instrumentalities and facilities, as are adequate and in all respects
just and reasonable. All charges made or demanded for any service rendered, or to
be rendered, shall be just, reasonable, and not more than the charges allowed by
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law or by order of the public utilities commission, and no unjust or unreasonable

charge shall be made or demanded for, or in connection with, any service, or in

excess of that allowed by law or by order of the commission.
(Emphasis added).
ANSWER: NT Michigan admits that the language quoted in Paragraph 9 appears in Section
4905.22, Revised Code, and refers to that provision for a complete and accurate statement of its

contents. NT Michigan denies any remaining allegations contained in Paragraph 9.

10.  The Commission has jurisdiction pursuant to Sections 4905.26, 4905.05,
and 4905.06, O.R.C. ‘

ANSWER: NT Michigan states that each of the parties is a “telephone company” as defined
by Section 4905.03(A)(2), Revised Code, admits that, as such, the Commission has jurisdiction
over the parties pursuant to Sections 4905.04 and 4905.05, Revised Code, and states that the
Commission also has general supervisory authority over each of the parties pursuant to Section
4905.06, Revised Code. NT Michigan admits that the Commission has authority to entertain this
complaint pursuant to Section 4905.26, Revised Code.

11.  Level 3 LLC provides high-quality voice and data services to carriers,
ISPs, and other business customers over its IP-based network. In Ohio, Level 3 LLC provides

resold and facilities-based local exchange and interexchange telecommunication services
pursuant to Certificate No. 90-9028.

ANSWER: On information and belief, NT Michigan admits the allegations contained in
Paragraph 11.

12.  Broadwing provides high-quality voice and data services to carriers, ISPs,
and other business customers over its [P-based network. In Ohio, Broadwing provides resold
and facilities-based local exchange and interexchange telecommunications services pursuant to

Certificate No 90-9107.

ANSWER: On information and belief, NT Michigan admits the allegations contained in

Paragraph 12.




13. In Ohio, NT-M provides solely a wholesale tandem transit services to
wireless, wireline, and cable companies pursuant to Certificate No. 90-9283. NT-M does not
originate or terminate any telecommunications traffic.

ANSWER: NT Michigan denies the allegations contained in Paragraph 13. Answering
further, NT Michigan refers to Certificate No. 90-9283 for a complete and accurate statement of
the services that NT Michigan is authorized to provide in Ohio.

14. NT-M has on file with the Commission negotiated interconnection
agreements with the following incumbent local exchange carriers: (a) Verizon North, Inc.; (b)
SBC Ohio (now AT&T Ohio); and (c) Cincinnati Bell Telephone Bell Telephone (collectively,
the “ILECs”).

ANSWER: NT Michigan admits the allegations contained in Paragraph 14. Answering
further, NT Michigan states that it also has an interconnection agreement with United Telephone
Company of Ohio d/b/a Embarg.

15. NT-M has not filed, nor has this Commission approved, any traffic
exchange agreements between NT-M and any other competitive local exchange carrier.

ANSWER: NT Michigan admits the allegations contained in Paragraph 15.

16.  On July 6, 2004, Level 3 and NTI, on its own behalf and on behalf of its
operating subsidiaries (hereinafter references to “NTI” shall include its subsidiary NT-M),
entered into a commercially-negotiated traffic exchange agreement (the “Level 3 Agreement”),
pursuant to which NTI delivers tandem transit traffic from third-party carriers to Level 3. A
similar commercially-negotiated traffic exchange agreement {the “Broadwing Agreement”) had
been entered on February 2, 2004, by which NTI delivers tandem transit traffic from third-party
carriers t0 Broadwing. The Level 3 Agreement and the Broadwing Agreement (collectively, the
“Complainants’ TE Agreements”) each include a specific, bargained-for termination provision
allowing either party to terminate the agreement upon thirty (30) days’ advanced written notice
to the other party.

ANSWER: NT Michigan admits that on July 6, 2004, Level 3 and Neutral Tandem, Inc.
entered into a traffic exchange agreement pursuant to which Neutral Tandem, Inc. and its
subsidiaries delivered tandem transit traffic from third party carriers to Level 3. NT Michigan
admits that Level 3 and Neutral Tandem, Inc. entered into another agreement, dated February 2,

2004, pursuant to which Level 3’s subsidiary, Broadwing, purchased Neutral Tandem Inc.’s



transit services and accepted transit traffic originated by third party carriers. NT Michigan
admits that, under the terms of those agreements, Level 3 or Neutral Tandem, Inc. could
terminate the agreements on thirty (30) days advance notice. NT Michigan denies any remaining
allegations contained in Paragraph 16.

17. On January 30, 2007, Level 3 provided written notice to NTI that the
Level 3 Agreement would be terminated on March 2, 2007. On February 14, 2007, written notice
was provided on behalf of Broadwing to NTI that the Broadwing Agreement would be
terminated on March 23, 2007. The February 14, 2007 notice also extended the termination

effective date of the Level 3 Agreement to March 23, 2007. NTI does not dispute that Level 3
and Broadwing lawfully terminated the Complainants’ TE Agreements.

ANSWER: NT Michigan admits that, on January 30, 2007, Level 3 provided notice to Neutral
Tandem, Inc. that it intended to terminate the July 6, 2004 agreement on March 2, 2007, and that
on February 14, 2007, Level 3 provided notice to Neutral Tandem, Inc. that it intended to
terminate the February 2, 2004 agreement on March 23, 2007. NT Michigan admits that both
agreements terminated by their terms. NT Michigan denies any remaining allegations contained
in Paragraph 17.

18.  In Ohio, Level 3 terminates approximately 7.6 million minutes of transit
traffic each month from NT-M; Broadwing terminates approximately 1.7 minutes of transit
traffic each month from NT-M. Based on information and belief, approximately 3.3 billion
minutes of transit traffic are exchanged in Ohio by all carriers. As a result, the amount of traffic

that NT-M terminates to the Complainants represents about three-tenths {0.3) of a percent of all
tandem transit traffic in the state.

ANSWER: NT Michigan states that it terminates approximately 7.19 million minutes of
transit traffic each month to Level 3 and approximately 2.12 million minutes of transit traffic to
Broadwing each month in Ohio. Answering further, NT Michigan states that it terminates
approximately 4.99 million minutes of transit traffic to ICG, Level 3’s subsidiary in Ohio, each
month. NT Michigan lacks sufficient information to admit or deny the remaining allegations

contained in Paragraph 18, and therefore denies them.



19.  In February and March of 2007, Complainants engaged in negotiations
with NTI in an effort to reach a single, comprehensive, nationwide agreement. At the conclusion
of those discussions, however, the parties were unable to reach a mutually acceptable
replacement agreement.

ANSWER: NT Michigan admits that in February 2007, Neutral Tandem, Inc. and Level 3
engaged in negotiations to reach new agreements, and, to date, efforts to negotiate a new
agreement have been unsuccessful. Answering further, from Neutral Tandem Inc.’s perspective,
a significant impediment which stands in the way of the parties reaching a new agreement has
been Level 3’s continued insistence that Neutral Tandem, Inc. pay Level 3 “reciprocal
compensaiion” when Neutral Tandem, Inc. delivers to Level 3 tandem transit traffic from third
party carriers. NT Michigan denies any remaining allegations contained in Paragraph 19.

20.  In early March of 2007, the Complainants extended the date on which they
would no longer accept traffic via a direct network connection from NTI to June 25, 2007
(Complainants will continue to accept traffic from NTI and its carrier customers on an indirect
basis.) The term of the Complainants’ TE Agreements was not extended. As a result of this
action, NTI has had more than the 30 days bargained-for in the Complainants’ TE Agreements to

inform its customers of the changed circumstances, and to allow its customers to take appropriate
steps to ensure that their originating traffic reaches the Complainants’ customers,

ANSWER: NT Michigan states that in March 2007, after Neutral Tandem, Inc. and its
subsidiaries had filed petitions before other state utility commissions to require Level 3 to fulfill
its statutory obligation to continue to accept terminating traffic from Neutral Tandem, Inc., and
that Level 3 unilaterally decided that it would begin refusing to accept tandem transit traffic
Neutral Tandem, Inc. delivers to Level 3 on behalf of third party carriers as of June 25, 2007,
NT Michigan admits that the July 6, 2004 and February 2, 2004 agreements were not reinstated
or formally extended. NT Michigan denies the remaining allegations contained in Paragraph 20.
Answering further, Level 3’s assertion that NT Michigan must inform its customers of
Level 3’s threatened termination of service ignores the substantive issues discussed in the

Counterclaim below, and simply presumes that Level 3 will prevail in this dispute. Level 3 made



the same demands of Neutral Tandem, Inc. in a virtually identical proceeding before the Georgia

Public Service Commission. Level 3’s demand proved to be self-serving and unmeritorious, and
was rejected by the Georgia Commission when it granted Neutral Tandem’s petition in that
proceeding.! As detailed below, NT Michigan has a right to deliver traffic to Level 3 for
termination on just, reasonable, and nondiscriminatory terms and conditions, and therefore is
under no obligation to inform its customers of Level 3’s decision to cancel the parties’ previous
contracts. Accordingly, NT Michigan is under no obligation at this time to inform its customers
of Level 3’s unlawful refusal to maintain its existing interconnection with NT Michigan for the
purpose of accepting terminating traffic from NT Michigan on nondiscriminatory terms as
required by law.

21.  The calls in this dispute are destined to customers of the Complainants.
The Complainants have no incentive to see those calls fail and do not wish for their customers to
be prevented from receiving calls. The Complainants believe that the calls originating from
NTI’s carrier customers may successfully be routed to the Complainants through other transit
arrangements, so long as reasonable steps are taken by NTL. NTI has not taken these responsible
steps (i.e. informing its customers of termination of the Complainants’ TE Agreements so that
arrangements can be made), and has instead chosen only to file complaints against Level 3 in a
number of states. While the Complainants have indicated their willingness to work to ensure that
there are no disruptions of service associated with the termination of the agreements, NTI has
taken no discernable actions to address the needs of its customers. Consequently, the
Complainants initiate this proceeding to bring this matter to the attention of the Commission, and
ask the Commission to order NT-M to notify its customers and make the arrangements necessary
to ensure uninterrupted service to its customers. [FN: Complaints are pending in New York,
Georgia, Florida, Illinois, Michigan, Minnesota, Connecticut, and California. No final decisions
have been issued as of the date of this filing.]

ANSWER: NT Michigan admits that the calls at issue in Level 3’s Complaint are destined to
customers of Level 3. With respect to the allegations contained in the footnote in Paragraph 21,
NT Michigan admits that, as of the date of Level 3’s Complaint, no final decisions had been

issued in the proceedings in New York, Georgia, Florida, lllinois, Michigan, Minnesota,

! See Counterclaim ¥ 61.




Connecticut, and California. Answering further, as of the date of this Answer, the Georgia
Commission issued a final decision on June 19, 2007 granting Neutral Tandem, Inc. the same
relief it seeks in s Counterclaim below, and ordering Level 3 to maintain its direct
interconnection with Level 3 for the purpose of accepting terminating traffic. Neutral Tandem,
Inc. and its subsidiaries have also filed complaints against Level 3 and Broadwing in Indiana,
Washington D.C., New Jersey, and Massachusetts,; NT Michigan denies the remaining
allegations contained in Paragraph 21.

Answering further, for the reasons set forth in its response to Paragraph 20, which NT -
Michigan incorporates herein, NT Michigan states that the Commission should reject Level 3’s
self-serving request that the Commission “order NT-M to notify its customers and make the
arrangements necessary to ensure uninterrupted service to its customers.” Level 3 essentially
requests that NT Michigan transit all of its traffic through a second tandem transit provider, the
ILEC, in order to have the traffic terminated to Level 3’s network. Routing traffic through two
tandems for normal calling transport is a waste of tandem switching capacity and negates the
benefits of network survivability and redundancy, as discussed below in the Counterclaim.
Forcing NT Michigan to deliver traffic through the ILEC’s tandem would negate the purpose for
which its connection with the ILEC was created. NT Michigan connects with the ILEC solely to
provide its customers with diverse and reliable facilities and routings in case one of the
customer’s connections with NT Michigan is temporarily cut. NT Michigan has used its
connection with the ILEC for this purpose only to provide third party carriers using its tandem
transit services with a highly reliable service to end-user customers, and to promote its ability to
respond to disaster recovery. The connection therefore is not sized to handle the massive

amounts of day-to-day traffic that NT Michigan terminates to Level 3 on behalf of third party



carriers. Routing through the ILEC destroys the redundancy benefits provided by Neutral

Tandem as well as the competitive benefits.

22.  The refusal of NT-M to take appropriate steps in response to the pending
termination of the Complainants’ TE Agreements in order fo avoid a possible disruption in
service represents a failure to furnish necessary and adequate service as required by Section

490522, OR.C.

ANSWER: NT Michigan denies the allegations contained in Paragraph 22.

23.  The Complainants respectfully request that the Commission:

a.

Find that the Complainants have stated reasonable grounds for
their Complaint;

Find that NT-M's failure to inform its customers of the termination
of the Complainants’ TE Agreements is an unreasonable, unjust,
and insufficient practice affecting or relating to its services as a
telecommunication services provider, and a violation of its
responsibility and duty under Section 4905.22, O.R.C., to furnish
necessary and adequate service;

Order NT-M to notify its customers of the termination of the
Complainants’ TE Agreements, and to take such other steps as are
necessary to ensure uninterrupted service to customers;

In the event that NT-M's customers cannot complete the steps to
route the Complainants’ traffic via an alternative provider by June
25, 2007, order NT-M to route its customer's traffic over its
existing interconnection arrangements with the ILECs;

If NT-M terminates traffic to the Complainants after June 25,
2007, order NT-M to pay the Complainants $0.001 per minute of
use as compensation for the use of the Complainants' network;

Order NT-M to post a bond to ensure that Complainants do not
suffer financial harm in the event that NT-M refuses to pay for
terminating traffic to the Complainants; and

Order any and all such other relief as the Commission deems
appropriate.

ANSWER: NT Michigan denies the allegations contained in Paragraph 23, and, as a defense,

affirmatively asserts, pursuant to Rule 4901:9-01(B), O.A.C,, that the Complaint fails to state

reasonable grounds for complaint, and, therefore, should be dismissed.
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NEUTRAL TANDEM’S COUNTERCLAIM AGAINST LEVEL 3 AND BROADWING

Neutral Tandem is the telecommunications industry’s only independent provider of
“tandem transit” services. As a tandem transit provider, Neutral Tandem allows third party
carriers to route calls to each other’s -networks, even though they may not be directly
interconnected with each other. Neutral Tandem provides the transiting link between originating
carriers who need to direct call traffic from their end-users to terminating carriers, like Level 3,
whose end-users will receive the calls.? Neutral Tandem currently delivers tandem transit traffic
to Level 3 for Level 3’s end-users in Ohio on behalf of eleven third party originating carriers in
Ohio.

For over two years, Neutral Tandem and Level 3 have been interconnected in Qhio, and
other states, pursuant to negotiated agreements. Level 3, however, informed Neutral Tandem
that it was terminating the interconnection contracts that enabled Neutral Tandem to deliver
tandem transit traffic to Level 3, because Level 3 did not believe the terms of those contracts
were sufficiently advantageous to Level 3. To date, efforts to negotiate new agreements have
been unsuccessful.

As its Complaint makes clear, Level 3 has threatened to disconnect its current
interconnections with Neutral Tandem as of June 25, 2007. Level 3 has demanded objectively
unreasonable and discriminatory terms and conditions to continue to accept tandem transit traffic
over those existing interconnections. Level 3°s refusal to accept terminating traffic from Neutral
Tandem on reasonable, nondiscriminatory terms and conditions evidences its attempt to impede

the development of competition in the telecommunications service market in Ohio in violation of

* As used in this Counterclaim, “tandem transit” traffic refers to the intermediary switching of local and
other non-access traffic that originates on the networks of one telecommunications provider, and the
delivery of that traffic to the network of a second telecommunications provider located within the same

local calling area.
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Sections 4905.22 and 4905.35, Revised Code, and contrary to the policy objectives of this state
expressly set forth in Section 4927.02, Revised Code.

Other commissions and staff’ addressing the same set of facts and virtually identical
claims filed by Neutral Tandem against Level 3 have found that Neutral Tandem’s claims are
meritorious. On June 19, 2007, the Georgia Public Service Commission issued a final decision
granting Neutral Tandem the relief it seeks in this Counterclaim, and ordering Level 3 to
maintain its direct interconnection with Neutral Tandem for the purpose of accepting terminating
traffic.’ Similarly, Staff of the Illinois Commerce Commission recommended to the commission
in that parallel proceeding that Neutral Tandem should be afforded the relief it seeks.*

Neutral Tandem therefore respectfully requests that the Commission order Level 3 to
maintain its existing interconnection with Neutral Tandem in order to accept terminating traffic
from Neutral Tandem on just, reasonable, and nondiscriminatory terms and conditions pursuant
to Sections 4905.05, 4905.06, 4905.22, and 4905.35, Revised Code. In further support of its
Counterclaim, Neutral Tandem states as follows:

BACKGROUND TO COUNTERCLAIM

L The Parties

1. Neutral Tandem, Inc. is a Delaware corporation and is registered to do business in
Ohio. Neutral Tandem-Michigan, LLC is a Delaware limited liability company and is a
telecommunications carrier in Ohio authorized to provide local exchange and interexchange
telecommunications services. Neutral Tandem-Michigan LLC and Neutral Tandem, Inc. and its
subsidiaries are collectively referred to herein as “Neutral Tandem.” Like AT&T and other

ILECs in Ohio, Neutral Tandem provides “tandem transit” services to other competitive

? See Counterclaim 9 61.
* See Counterclaim 19 62-63.
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telecommunications carriers that use Neutral Tandem’s services to deliver traffic to the networks
of other competitive telecommunications carriers with which they are not direcily
interconnected.
2. Neutral Tandem’s address and telephone number are:

Neutral Tandem, Inc.

One South Wacker

Suite 200

Chicago, IL 60606

(312) 384-8000

(312) 346-3276 (fax)

Neutral Tandem’s representatives to be served are:

Barth E. Royer Ronald Gavillet

Bell & Royer Co., LP.A. Executive Vice President &
33 South Grant Avenue General Counsel

Columbus, Ohio 43215-3900 Neutral Tandem, Inc.

(614) 228-0704 One South Wacker, Suite 200
(614) 228-0201 (fax) Chicago, IL 60606
barthroyer{@aol.com (312) 384-8000

(312) 346-3276 (fax)
rongavillet@neutraltandem.com

John R. Harrington
Jenner & Block LLP
330 N. Wabash Ave.
Suite 4700

Chicago, IL 60611
(312) 222-9350

(312) 840-7791 (fax)
jharrington@jenner.com

3. On information and belief, Level 3 is a Delaware limited liability company and is
an authorized telecommunications carrier in Ohio.
4, On information and belief, Broadwing Communications, LLC is a Delaware

limited liability company, is an authorized telecommunications carrier in Ohio.
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1L Jurisdiction

5. Ohio law plainly requires that “[e]very public utility shall furnish necessary and
adequate service and facilities, and every public utility shall furnish and provide with respect to
its business such instrumentalities and facilities, as are adequate and in all respects just and
reasonable.” Section 4905.22, Revised Code.

6. In addition, public utilities may only charge or demand rates that are “just,
reasonable,” Séction 4905.22, Revised Code, and “no public utility shall make or give any undue
or unreasonable preference or advantage to any person, firm, corporation, or locality, or subject
any person, firm, corporation, or locality to any undue or unreasonable prejudice or
disadvantage.” Section 4905.335, Revised Code.

7. Level 3 has unequivocally stated its intention to refuse to accept terminating
traffic delivered to Level 3 by Neutral Tandem after June 25, 2007.

8. The Commission has authority to inquire into Level 3’s threatened service
termination under Sections 4905.04, 4905.05, and 4905.06, Revised Code, and has jurisdiction
to entertain this Counterclaim under Section 4905.26, Revised Code, which grants the
Commission the specific power to hear complaints against any public utility alleging “that any
rate, fare, charge, toll, . . . or service . . . is in any respect unjust, unreasonable, unjustly
discriminatory, unjustly preferential, or in violation of law . . . or that any service is, or will be,
inadequate or cannot be obtained . . . .”

9, If carried out, Level 3’s threats to refuse Neutral Tandem’s traffic after June 25,
2007 would have a substantial adverse effect on the ability of Neutral Tandem to provide
services to the eleven third party carriers that utilize Neutral Tandem’s tandem transit services in
Ohio. Level 3’s unilateral refusal to accept Neutral Tandem’s traffic also could lead to call
blockages for the end-user customers of the third party carriers.
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IN, The Nature of Neutral Tandem’s Service

10.  Incumbent local exchange carriers (“ILECs”) no longer are the sole providers of
telecommunications services io end-users.  Rather, competitive local exchange carriers
(“CLECs”), wireless carriers, and cable companies all provide these services as well.

11. In an era of multiple telecommunications providers, customers of one non-
incumbent LEC carrier, such as a cable telephone provider, inevitably call customers of another
non-ILEC, such as a wireless carrier. These companies must be able to route such calls to each
other’s networks, even though they may not be directly interconnected with each other.

12.  Traditionally, the only way for these companies to obtain this service (known as
“tandem transit” service) was to utilize the incumbent LECs’ tandem transit services. In Ohio
and elsewhere, ILECs such as AT&T are the principal providers of such transit services to
competitive carriers.

13.  Neutral Tandem is the telecommunication indusiry’s only independent provider of
tandem transit services. Neutral Tandem offers tandem transit services to CLECs, wireless
carriers, and cable companies throughout Ohio, and in over 74 LATAs nationwide. Neutral
Tandem provides these carriers with alternative means to indirectly interconnect and exchange
local iraffic with each other, without using the incumbent LECs’ tandem transit services.

14.  Neutral Tandem provides service to and/or has direct connections with nearly
every major CLEC, wireless carrier, and cable provider in the United States. Neutral Tandem
provides tandem transit service to eleven different competitive carriers that originate traffic for
termination in Qhio.

15,  Through its competitive tandem transit services, Neutral Tandem seeks to provide
carriers with lower per-minute transit charges, reduced port charges and nonrecurring fees,
simpler network configurations, increased network reliability, improved quality of service, and
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traffic transparency. The availability of Neutral Tandem’s tandem transit services gives

competitive carriers an alternative to dealing solely with incumbent LECs for these essential
services.

16.  Competitive tandem transit service also inherently builds redundancy into the
telecommunications sector and infrastructure, which should allow for faster disaster recovery and
provide more robust homeland security. Neutral Tandem’s competitive tandem iransit services
also strengthen the redundancy and survivability of the public switched telephone network
(“PSTN™).

17.  Apart from the public benefits associated with competition in the tandem transit
business, Neutral Tandem provides significant benefits o competitive carriers that utilize Neutral
Tandem’s tandem transit service. These benefits include Neutral Tandem’s willingness to pay
for and manage -- through the use of diverse transport suppliers -- all of the transport connecting
Neutral Tandem to the competitive carrier.

IV.  The Parties’ Dispute and Level 3’s Threat to Block Neutral Tandem’s Traffic

18.  Neutral Tandem and Level 3 have been interconnected for over two years
pursuant to a series of negotiated contracts. Specifically, Neutral Tandem delivers tandem transit
traffic to Level 3 that has been originated by third party carriers, and accepts certain traffic
originated by Level 3 for delivery to third party carriers, pursuant to a contract dated July 6, 2004
(the “Level 3 Contract™).

19.  Similarly, Neutral Tandem delivers tandem transit traffic from third party carriers
to Level 3’s subsidiary Broadwing, and accepts tandem transit traffic from Broadwing for
delivery to third party carriers, pursuant to a February 2, 2004 contract (the “Broadwing

Contract™).
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20.  Neutral Tandem also accepts certain traffic originated by Level 3 for delivery to
other carriers pursuant to a contract dated August 18, 2005 (the “Originating Contract”). Under
these three contracts, Neutral Tandem and Level 3 currently are interconnected in thirteen states,
including Ohio, and in Washington D.C.

21.  The parties’ various contracts renewed automatically on several occasions without
incident. Indeed, Neutral Tandem and Level 3 entered into an amendment of the Originating
Contract on January 31, 2007 (the “Originating Amendment™) in order to provide Level 3 with
more advantageous tandem transit pricing for traffic originated by Level 3. This was a continued
attempt by Neutral Tandem to encourage Level 3 to utilize Neutral Tandem’s services.

22.  Within hours of signing the Originating Amendment, L.evel 3 sent a fax to Neutral
Tandem stating its intention to terminate the Level 3 Contract effective March 2, 2007, a copy of
which is attached hereto as Exhibit 1. Level 3’s fax was sent by the same Level 3 executive who
just hours earlier had signed the Originating Amendment, yet the fax offered no explanation for
Level 3’s decision.

23, On February 14, 2007, Level 3 notified Neutral Tandem that it intended to
terminate the February 2004 Broadwing Contract in addition to the July 2004 Level 3 Contract.
A copy of the February 14 letter is attached hereto as Exhibit 2. The February 14 letter stated
that Level 3 would terminate both contracts effective March 23, 2007. (/d) Level 3 has not,
however, sought to terminate its August 2005 Contract, which was amended on January 31,
2007, under which Level 3 takes advantage of Neutral Tandem’s transit service for delivering its
originating traffic to other carriers.

24.  On information and belief, by terminating the contracts under which Level 3

received tandem transit traffic, while at the same time renewing the contract under which Level 3
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originated tandem transit traffic, Level 3 sought to deny its competitors the benefit of Neutral
Tandem’s competitive tandem transit services, while at the same time increasing Level 3’s
benefit by obtaining better terms from Neutral Tandem for Level 3°s own originating traffic.

25.  Nevertheless, in its February 14 letter, Level 3 claimed that the contracts were
“not commercially balanced between the two parties” and that maintaining interconnection with
Neutral Tandem under those contracts “is not a commercially reasonable or manageable option.”
(Jd) The letter stated that Level 3’s goal was to “reach a single agreement with Neutral
Tandem” prior to March 23 that would “supersede the current agreements” and “provide a single
set of terms and conditions for the benefit of both parties.” (/d. at 2.)

26.  Inits February 14 letter to Neutral Tandem, Level 3 also threatened to “otherwise
manage the traffic exchanged under” the parties’ February 2004 and July 2004 Contracts if the
parties did not reach agreement on a new contract by March 23, 2007. (Jd) Level 3 further
stated that it would attempt to “affect an orderly transition to mitigate any risks associated with
Neutral Tandem customer traffic” if that occurred. (Jd)

27.  OnFebruary 19, 2007, Neutral Tandem responded to Level 3’s letters. A copy of
this response is attached hereto as Exhibit 3. In its response, Neutral Tandem reiterated its
desire to work with Level 3 to arrive at mutually acceptable terms and conditions for
interconnection. {/d) Neutral Tandem also reminded Level 3 that it was obligated to
interconnect with Neutral Tandem pursuant to the law of several states. (/d) Neutral Tandem
notified Level 3 that any refusal by Level 3 to interconnect with Neutral Tandem would violate
these interconnection obligations. However, the parties have been unable to reach an agreement.

28. On February 22, 2007, Level 3 responded to Neutral Tandem’s request for

interconnection under state law. A copy of this response is attached hereto as Exhibit 4. In its
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response, Level 3 denied that it was required to interconnect with Neutral Tandem for the

purpose of receiving tandem transit traffic from third party carriers’ networks. (/d) Level 3 also
reiterated its threat to effectuate the termination of the parties’ existing interconnection facilities
as of March 23, 2007. (/d at 2.) Specifically, Level 3 stated that its termination of the parties’
current interconnections could “materially impact the flow of traffic for [Neutral Tandem’s)
customers” and that there could be “interruptions of service associated with the termination of
the agreements.” (Id at 2.)

29.  Neutral Tandem responded to Level 3’s February 22 letter on Monday, February
26. A copy of this response is attached hereto as Exhibit 5. Neutral Tandem notified Level 3
that its continued unwillingness to interconnect with Neutral Tandem on reasonable terms and
conditions, as well as Level 3’s continued threat to disrupt Neutral Tandem’s service, constitute
violations of its statutory obligations to accept terminating traffic on nondiscriminatory terms
and conditions. Neutral Tandem rquested that Level 3 remedy its violations by confirming that,
in the event the parties ha;re not established terms and conditions for continued interconnection
by March 23, Level 3 would not disconnect the parties’ existing interconnections. (/d.)

30. On March 8, 2007, Level 3 notified Neutral Tandem that it would extend its self-
imposed deadline and would not terminate its current interconnection facilities with Neutral
Tandem until June 25, 2007,

31.  On May 8, 2007, Level 3 reiterated its intent to stop accepting tandem transit
traffic from Neutral Tandem. It further stated that if Neutral Tandem continues to deliver traffic
on behalf of third parties to Level 3 after June 25, 2007, Level 3 intends to charge Neutral
Tandem a rate of $.001 per minute for that terminating traffic. Level 3 has not provided any

cost justification to support the demanded $.001 per minute charge imposed on Neutral Tandem.
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32.- OnMay 31, 2007, Level 3 filed its Complaint with the Commission.

V. Neutral Tandem’s Attempts to Resolve This Dispute Through Negotiation

33.  Neutral Tandem has attempted to negotiate with Level 3 to maintain the parties’
current interconnection. Neutral Tandem has met with representatives from Level 3 on multiple
occasions in an attempt to resolve these disputes. Several senior executives from Neutral
Tandem traveled to Level 3’s Colorado headquarters for an in-person meeting on February 16,
2007. Neutral Tandem also has had multiple telephone and e-mail exchanges with Level 3 to try
to negotiate mutually agreeable interconnection terms.

34. However, the parties have been unable to reach agreement. From Neutral
Tandem’s perspective, a significant impediment which stands in the way of the parties resolving
this dispute has been Level 3’s continued insistence that Neutral Tandem pay Level 3 “reciprocal
compensation” when Neutral Tandem delivers to Level 3 tandem transit traffic from third party
carriers. Level 3 demands “reciprocal compensation” from Neutral Tandem even though the
traffic Neutral Tandem delivers to Level 3 is originated by end-users of the third party carriers,
This would in effect force Neutral Tandem to become Level 3’s clearinghouse, by collecting
compensation from the carriers whose end-users originate the traffic that Neutral Tandem
delivers to Level 3’s network. Indeed, in its Verified Answer filed in response to a nearly
identical complaint recently filed by Neutral Tandem in California, Level 3 “admits that in
negotiations for a new contract, . . . it requested ‘reciprocal compensation’ from Neutral
Tandem,”

35.  Neutral Tandem does not believe that paying Level 3 “reciprocal compensation”

is appropriate when Neutral Tandem, like the incumbent LEC, serves as a transit provider for

> Level 3’s Verified Answer, Cal. Pub. Util. Comm’n, § 29 (Apr. 16, 2007).
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third party carriers. Under its contracts with Level 3, Neutral Tandem passed to Level 3 the
signaling information that Neutral Tandem received from the originating carrier, so that Level 3
could bill the originating carrier appropriate termination charges. Neutral Tandem has made
clear to Level 3 that it is willing to continue providing such information to Level 3, just as the
incumbent LEC provides to Level 3 when the incumbent LEC provides transit services to Level
3, so that Level 3 can seek appropriate compensation from the originating carrier. Further, Level
3 incurs no incremental costs to maintain a direct interconnection with Neutral Tandem.

36.  Based upon Level 3’s testimony in New York in a similar proceeding, Level 3
does not receive “reciprocal compensation” from incumbent LECs when the incumbent LEC
provides tandem transit service and delivers third party carriers’ traffic to Level 3’s network. No
other third party carrier in Ohio has demanded reciprocal compensation from Neutral Tandem
for delivering transit traffic for termination by such third party carrier.

37.  Thus, even though Level 3 will continue to receive the benefit of competitive
tandem transit service (including lower rates) for traffic that it originates through Neutral
Tandem pursuant to the Originating Amendment, Level 3 repeatedly has stated that it will begin
refusing to accept tandem transit traffic Neutral Tandem delivers to Level 3 on behalf of third
party carriers as of June 25, 2007,

VI  Level 3’s Self-Contradictory Assertions Regarding the Basis for its Effort To
Terminate Interconnection With Neutral Tandem

38,  Level 3 has, on more than one occasion, made public statements that are contrary
to positions it has taken in connection with this dispute. For example, in the Reply Comments of
the Supporters of the Missoula Plan On Their Phantom Traffic Proposal, which was signed by
Level 3’s Vice President for Public Policy, William Hunt, and filed with the Federal

Communications Commission (“FCC”) in January 2007, Level 3 argued that its proposal
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“reflects the more reasoned approach of establishing rules, which are enforceable pursuant to
established [FCC] enforcement procedures, affirming that the terminating compensation is paid
by originating carriers to terminating carriers and requiring transit providers to pass through call
detail information they receive to terminating carriers.” -

39, Similarly, in the Reply Comments of the Missoula Plan supporters, which
included Level 3, filed with the FCC in February 2007, Level 3 stated that “it is always the
option of the carrier with the financial duty for transport [i.e., the originating carrier] to choose
how to transport its traffic to the terminating carrier’s [network]; direct interconnection to the
[network] via its own facilities, use of the terminating carrier’s facilities, or via the facilities of a
third party.”” In fact, Level 3 itself has argued strenuously that tandem transit carriers should be
entitied to direct interconnection in order to deliver other carriers’ originating traffic to
terminating carriers, and that terminating carriers (in this case Level 3 itself) should recover their
costs from the originating carriers, not the intermediate carriers ®

40,  In a letter Level 3 submitted in February 2007 to the FCC in support of Time
Warner Cable’s request for a declaratory ruling that CLECs may obtain interconnection under
Section 251 of the 1934 Communications Act, Level 3 argued in favor of broad interconnection
rights for wholesale telecommunications carriers.’ Each of these public assertions by Level 3 is

inconsistent with Level 3’°s position in this dispute.

¢ See Reply Comments of the Missoula Plan Supporters in Support of Their Phantom Traffic Plan, at 11-
12, filed in CC Docket No. 01-92 (Jan 5, 2007).

7 See Reply Comments of the Missoula Plan Supporters in Support aof the Missoula Plan, at 26, filed in
CC Docket No. 01-92 (Feb. 1, 2007).

Id

? See Ex Parte Letter in Support of Petition of Time Warner Cable for Declaratory Ruling that CLEC May
Obtain Interconnection under Section 251 of the Comm. Act of 1934, as Amended, to Provide Wholesale
Telecomm. Sves. to VOIP Providers, WC Docket No. 06-35, Letter at 4 (filed February 13, 2007). A
copy of this letter is attached hereto as Exhibit 6.
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41.  Level 3’s assertions that it seeks to terminate its interconnections with Neutral
Tandem because of cost concerns are belied by the facts. Neutral Tandem pays 100% of the cost
to transport tandem transit traffic to Level 3’s network on behalf of third party carriers.
Incumbent LECs, on the other hand, require Level 3 to share in the cost of the incumbent LEC
delivering tandem transit traffic to Level 3. Moreover, in order to accept incumbent LEC tandem
transit traffic, Level 3 must incur expenditures for establishing connectivity with multiple
incumbent LEC switch locations, as opposed to a single point of connectivity with Neutral
Tandem, for which, as noted above, Neutral Tandem bears all costs. Connectivity with Neutral
Tandem also provides Level 3 with significant redundancy benefits.

42.  Level 3’s demands for unsupported and discriminatory payments from Neutral
Tandem, in the absence of any underlying costs, appear to be motivated by improper and
unlawful motives aimed at causing Neutral Tandem harm. Level 3 has stated its intention to
begin providing tandem transit services and compete with Neutral Tandem in that market. In a
March 14, 2007 letter to Neutral Tandem, a copy of which is attached hereto as Exhibit 7, Mr.
John Ryan, Level 3’s Senior Vice President and Assistant General Counsel, stated “Level 3 has
made no secret of its intentions to offer its own competitive transit services . . . .” (Id at 1-2) On
January 22, 2007, Neutral Tandem announced that it had filed a registration statement with the
SEC in connection with a proposed Initial Public Offering (“IPO”) of its stock. In the press
release announcing its IPO, Neutral Tandem said that it anticipated using the net proceeds from
the IPO to fund the continued expansion of its business.

43.  Within a few days of Neutral Tandem’s IPQ announcement, Level 3 contacted
Neutral Tandem and requested that the parties amend their August 2005 Contract — the

agreement by which Neutral Tandem accepts traffic originated by Level 3 for delivery to other
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carriers — and that the amendment had to be executed very quickly. WNeutral Tandem
accommodated Level 3’s request, and the parties entered into an amendment of the August 2005
Contract on January 31, 2007, in order to provide Level 3 with more advantageous pricing for
the traffic Level 3 originated to Neutral Tandem for delivery to other carriers.

44,  Also on January 31, 2007, less than 10 days after Neutral Tandem announced its
IPO, and only a few hours after Level 3 obtained the more advantageous pricing for the traffic
Level 3 originated to Neutral Tandem, Level 3 sent Neutral Tandem notice of Level 3’s intent to
terminate certain of the parties’ interconnection agreements effective March 2, 2007.

45,  Against the backdrop of: (a) Level 3’s stated intention to compete with Neutral
Tandem for tandem transit services, (b) Neutral Tandem’s IPO announcement, and (c) the
suspicious timing of Level 3’s contract termination notice, Level 3’s motivation for threatening
to terminate interconnection with Neutral Tandem and for demanding compensation from
Neutral Tandem when it demands none from the incumbent LEC appears to be aimed at causing
Neutral Tandem harm. Level 3 wants to compete against a financially weaker Neutral Tandem.
Level 3 may have believed it could accomplish that goal by impacting Neutral Tandem’s IPO,
while obtaining for itself the benefits of lower transit traffic rates.

BASIS FOR COMPIAINT

L Ohio Law Requires Level 3 to Accept Terminating Traffic From Neutral Tandem
On Nondiscriminatory, Just, and Reasonable Terms.

46.  As discussed above, Neutral Tandem and Level 3 have been interconnected for
over two years pursuant to negotiated contracts. Under the parties’ contracts, Level 3 pays
Neutral Tandem for tandem transit services when Level 3 is the originating carrier, i.e., the
carrier whose end-user originates the call that Neutral Tandem delivers to other carriers’

networks. When Level 3 is the terminating carrier, i.e., the carrier whose end-user receives the
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call from another carrier’s customer, Level 3 does not pay Neutral Tandem for that service.

Instead, the originating carrier compensates Neutral Tandem for that service.

47.  As also noted above, during the parties’ negotiations aimed at resolving the
current disputes, Level 3 repeatedly took the position that Neutral Tandem should be required to
pay Level 3 “reciprocal compensation” when Level 3 is the terminating carrier, i.e., when
Neutral Tandem transits traffic to Level 3 originating from a third party carrier’s network. Level
3 thus seeks to collect reciprocal compensation from Neutral Tandem and compensation from the
carriers whose end-users originate the traffic that Neutral Tandem transits to Level 3’s network.

48.  Level 3’s efforts to force Neutral Tandem to pay “reciprocal compensation” are
inappropriate and violate Sections 4905.22 and 4905.35, Revised Code. Under its contracts with
Level 3, Neutral Tandem passed to Level 3 signaling information that Neutral Tandem received
from the originating carrier, so that Level 3 could bill the originating carrier appropriate
termination charges. Neutral Tandem has made clear to Level 3 that it is willing to continue
providing such billing information, so that Level 3 can seek appropriate compensation from the
originating carrier.

49,  Level 3 does not receive reciprocal compensation from AT&T or other ILECs in
Ohio when they act as the tandem transit carrier and deliver third party carriers’ traffic to Level
3’s network. As set forth above, Level 3 does not even incur any incremental costs by receiving
traffic from Neutral Tandem as opposed to the ILECs.

50.  Requiring Neutral Tandem to pay Level 3 compensation for receiving and
terminating traffic that originates from the networks of third party carriers, when Level 3 does

not receive such compensation from AT&T or any other ILEC for the same traffic, and Level 3
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has not provided a cost study that justifies differential treatment, discriminates against Neutral

Tandem, in violation of Sections 4905.22 and 4905.35, Revised Code.

51. It also would violate the requirement that reciprocal compensation payments are
to be made by the carrier that 6riginates the traffic, not the transit service provider. Level 3’s
legal obligation to accept terminating traffic from Neutral Tandem is consistent with the calling-
party’s-network-pays principle adopted by the Commission'® and the FCC.!' Neutral Tandem’s
customers, third party originating carriers, have selected Neutral Tandem as their tandem transit
provider to deliver calls from their end-users to Level 3’s end-users. They, not Level 3, have the
right to determine how their calls are routed because they, not Level 3, bear the responsibility for
paying the calls’ costs.

52. Level 3’s continued receipt of terminating traffic from Neutral Tande:ﬂ on
nondiscriminatory terms is also in the public interest. Neutral Tandem provides the sole
alternative to the tandem transit services offered by ILECs in Ohio. Consequently, Neutral
Tandem provides third party carriers with a critical competitive alternative. This results in more
efficient delivery of traffic, by allowing originating carriers to select the most cost-efficient route
for delivery of their calls to Level 3. Competition for tandem fransit services exerts downward
pressure on transit charges, while fostering market competition and entry into the
telecommunications industry. Thus, the service provided by Neutral Tandem is, in all respects,

consistent with the stated policy objectives set forth in Section 4927.02, Revised Code.

' See In the Matter of TelCove Operations, Inc. s Petition for Arbitration Rates, Terms, and Conditions
of Interconnection with the Ohio Bell Telephone Company d/b/a SBC Ohio, Case No. 04-1822-TP-ARB,
2006 Ohio PUC Lexis 54, *73-*74 (Jan. 25, 2006); see also In the Matter of AT&T Communications and
TCG Ohio’s Petition for Arbitration, Case No. 00-1188-TP-ARB, 2001 PUC Lexis 366, *15 (Jun. 21,
2001) {transiting carrier is not “required to act as a clearinghouse or billing agent™).

"' See 47 US.C. § 251(b)(5); 47 C.F.R. § 51.701(e).
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53.  The FCC long has recognized the substantial benefits of competition in the market
for tandem switching services:

By further reducing barriers to competition in switched access
services, our actions will benefit all users of tandem switching...
QOur actions also should promote more efficient use and
deployment of the country’s telecommunications networks,
encourage technological innovation, and exert downward pressure
on access charges and long distance rates, all of which should
contribute to economic growth and the creation of new jobs. In
addition, these measures should increase access to diverse
facilities, which could improve network reliability. "

54.  In addition, competitive tandem switching capacity builds redundancy into the
telecommunications transport and switching infrastructure. Lack of tandem capacity is a
recurring problem in numerous tandem offices throughout the country. Indeed, in several
markets, incumbent LEC tandem capacity has been reported to be exhausted.

55.  As a result, several carriers have asked Neutral Tandem to accept overflow traffic
to and from the incumbent LECs’ tandems, because the competitive carriers are unable to obtain
sufficient trunk capacity. Continued deployment of Neutral Tandem’s offerings will decrease
the level of tandem congestion at incumbent LEC tandems, thereby diminishing the threat of
tandem exhaustion.

56.  Moreover, lack of tandem redundancy directly impacts homeland security and
disaster recovery. As noted by the FCC, the impact of Hurricane Katrina illustrated the
importance of building network redundancy in tandem switches:

[M]ore than 3 million customer phone lines were knocked out in
Louisiana, Mississippi, and Alabama following Hurricane Katrina.
... Katrina highlighted the dependence on tandems and tandem

access to SS7 switches. The high volume routes from tandem
switches, especially in and around New Orleans were especially

2 Expanded Interconnection with Local Tel. Co. Facilities, Transport Phase IL, 9 FCC Red. 2718, § 2 (rel.
May 27, 1994).
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critical and vulnerable. Katrina highlighted the need for diversity
of call routing and avoiding strict reliance upon a single routing
solution "

57.  Neutral Tandem does not collocate with any ILEC in Ohio and utilizes six
different transport providers to transit traffic into Ohio. Neutral Tandem’s operations thus
facilitate transport redundancy and tandem redundancy, both of which the FCC found would
have been extremely helpful in response to Hurricane Katrina.

58.  Granting the relief requested herein thus will result in enhanced competition to the
benefit not only of Neutral Tandem, but also to the competitive service providers that use Neutral
Tandem’s tandem transit services, as well as those providers’ end-user customers.'*

59.  Thus, Neutral Tandem requests that the Commission order the parties to adopt the

following general interconnection terms:

¢ Level 3 should be ordered to maintain interconnection with Neutral Tandem for the
purpose of receiving tandem transit traffic originated by third party carriers and
delivered to Level 3’s network by Neutral Tandem; and

¢ The terms for interconnection between Level 3 and Neutral Tandem should be no less
favorable than the terms in place between Level 3 and the [LECs for the delivery of
transit traffic from the ILECs to Level 3, including that Neutral Tandem will not be
required to make any payments to Level 3 for the delivery of tandem transit traffic
originated by third party carriers.

¢ To facilitate Level 3’s ability to bill originating third party carriers for tandem transit
traffic, Neutral Tandem will pass all signaling information received from originating
third party carriers to Level 3.

3 Recommendations of the Independent Panel Reviewing the Impact of Hurricane Katrina on
Communications Networks Effect of Hurricane Katrina on Various Types of Communications Networks,
FCC Docket No. 06-83, at 8 (2006) (emphasis added).

" Notably, Level 3 itself has argued in favor of broad interconnection rights for wholesale
telecommunications carriers. See, e.g., Ex Parte Letter in Support of Petition of Time Warner Cable for
Declaratory Ruling that CLEC May Obtain Interconnection under Section 251 of the Comm. Act of 1934,
as Amended, to Provide Wholesale Telecomm. Sves. to VOIP Providers, WC Docket No. 06-55, Letter at
4 (filed February 13, 2007). (Exhibit 6).
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60. To be clear, Neutral Tandem is not asking the Commission to order Level 3 to

originate any traffic through Neutral Tandem or otherwise become a customer of Neutral
Tandem. To the contrary, Neutral Tandem merely seeks an order directing Level 3 to comply
with its obligation under Ohio law to interconnect Neutral Tandem for the purpose of receiving
tandem transit traffic originated by third party carriers and delivered to Level 3 by Neutral
Tandem on nondiscriminatory and reasonable terms.’* Upon adoption of the nondiscriminatory
interconnection terms set forth above, Neutral Tandem and Level 3 should be able to enter into a
new agreement promptly.'®

61. On June 19, 2007, the Georgia Public Service Commission adopted the
recommendation of its Staff in favor of Neutral Tandem’s petition against Level 3. Neutral
Tandem’s petition in that proceeding raised, in all material respects, the exact same issues raised
in its Counterclaim here. By adopting its Staff’s recommendation, the Georgia Commission (1)
ordered Level 3 to maintain its direct interconnection with Neutral Tandem for the purpose of
accepting terminating traffic, (2) found that Neutral Tandem should not be required io pay Level

3 reciprocal compensation or an additional fee as a condition of direct interconnection, and (3)

' This arrangement is similar to the April 20, 2005 Traffic Termination Agreement between Neutral
Tandem and various Time Warner Telecom entitics. The agreement between Neutral Tandem and Time
Warner provides a model for appropriate terms and conditions of one-way interconnection between a
tandem transit provider and a terminating carrier. A copy of this agreement is attached hereto as Exhibit
8.

' Ironically, as noted above, Level 3 signed the Originating Amendment on the same day it notified
Neutral Tandem that it was terminating the Level 3 Contract. Level 3 thus seeks to benefit from the
competitive tandem transit services (including lower transit rates and improved service)} provided by
Neutral Tandem for its own originating traffic, while denying those same benefits to other competitive
carriers, by refusing to receive tandem transit traffic Neutral Tandem delivers from other third party

Carmers.
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concluded that there was no reasonable basis for Level 3 to discriminate against Neutral Tandem
as compared to the ILEC tandem transit service provider.'”

62. On June 4, 2007, Staff of the Illinois Commerce Commission filed an initial brief
on the merits of Neutral Tandem’s complaint against Level 3 in that proceeding, which also
raises the identical issues raised in this Counterclaim.'® In its brief, Staff recommended that the
Hlinois Commerce Commission find in Neutral Tandem’s favor because, among other reasons,
“Neutral Tandem is, as a matter of law, not liable to pay reciprocal compensation to Level 3 for
traffic originated by third-party CLECs.”"” In addition, Staff stated that “Level 3’s conduct is
clearly unreasonable inasmuch as its grievance here -- failure to receive adequate compensation
for use of its network -- is of its own making, and its threat of unilateral disconnection . . .
indicates a greater interest in commercial advantage than the maintenance of uninterrupted
exchange of traffic that should be of primary importance to all carriers in a network of
interconnected networks.”*"

63.  On June 8, 2007, Illinois Staff filed a reply brief stating, among other things, that
“the lack of consistency and principle, pursuit of self-interest and indeed blatant hypocrisy in

Level 3’s position are obvious, and palpable.”!

7 See Docket No. 24844-U, Petition of Neutral Tandem Inc. for Interconnection with Level 3
Communications and Request for Emergency Relief, Georgia Public Service Commission, Consideration
of Staff’s Recommendation (June 12, 2007). A copy of the decision is attached hereto as Exhibit 9.

' See Docket No. 07-0277, Neutral Tandem, Inc. v. Level 3 Communications, LLC, Illinois Commerce
Commission, Initial Brief of the Staff of the lllinois Commerce Commission (June 4, 2007), A copy of
this initial brief is attached hereto as Exhibit 10.

° Id. at 4-5.
®id at5,

2 See Docket No. 07-0277, Neutral Tandem, Inc. v. Level 3 Communications, LLC, llinois Commerce
Commission, Reply Brief of the Staff of the Illinois Commerce Commission (June 8, 2007). A copy of
this reply brief is attached hereto as Exhibit 11.
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IL The Commission Should Not Allow Level 3 to Disrupt the Flow of Traffic Over the
PSTN in Ohio.

64. Level 3 has notified Neutral Tandem and the Commission that it plans to
disconnect its existing interconnections with Neutral Tandem on or after June 25, 2007. If that
occurs, it is possible that end-users in Ohio could experience service deprivation and call
blockage.

65.  Specifically, if Neutral Tandem’s existing interconnections with Level 3 are
removed, the third party carriers that currently use Neutral Tandem’s services would have to
seek to augment their interconnection trunks with AT&T in order to seek to terminate this traffic
indirectly to Level 3. These alternative routes may not have sufficient capacity to send all of the
blocked traffic.

66.  This capacity shortage could result in the blockage of traffic destined for
termination to Level 3 end-users. In other words, some calls to Level 3 end-users from third
party carriers may be blocked and receive a fast busy signal due to lack of trunk capacity.

67.  Notably, Level 3 has shown in the past that it will follow-through on threats to
disrupt service to other carriers’ end-users. For example, in October 2005, Level 3 apparently
blocked internet users of Cogent Communications from accessing the internet for three days

2 As a result of Level 3’s conduct in that

during a compensation dispute between the parties.
dispute, its President apologized to both Level 3’s and Cogent’s customers.” Yet even now,

Level 3 candidly acknowledges that it views blocking traffic as “a critical part of the negotiating

% See Arshad Mohammed, Internet Access Dispute Cut off Some Businesses, Washington Post, Oct. 14,
2005, at DO4; Jeff Smith, Level 3, Cogent Resolve Dispute; Feud Disrupted Internet Traffic, Rocky
Mountain News, Oct. 29, 2005, at 3C. A copy of these articles is attached hereto as Exhibit 12.

Brd
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toolkit[.]"**  Such a practice by Level 3 violates the prohibition against unjust or unreasonable
practices by common carriers under Sections 490-5.22 and 4905.35, Revised Code. The
Commission should not abdicate its regulatory oversight over the PSTN at the behest of a carrier
such as Level 3, which has an unfortunate history of using the blocking of traffic as a negotiating

tactic in the past, and makes no secret of its willingness to do so again.

REQUESTED RELIEF
68.  Under Sections 4905.22 and 4905.35, Revised Code, Level 3 has an obligation to

accept terminating traffic from Neutral Tandem on nondiscriminatory and reasonable terms
through its existing interconnection with Neutral Tandem. Sections 4905.04, 4905.05, and
4905.06, Revised Code, grant the Commission the authority to order Level 3 to maintain its
interconnection with Neutral Tandem for the purpose of accepting terminating traffic on
nondiscriminatory, just and reasonable terms.

69.  Level 3’s obligation to accept terminating traffic from Neutral Tandem is also
consistent with the long-standing principle embraced by the Commission and the FCC that the
originating carrier -- not the terminating carrier -- has the power to determine the most cost-
effective and efficient call route.

70.  Continued interconnection between Neutral Tandem and Level 3 also furthers the
policy goals of competition, as well as network redundancy and reliability, and homeland
security and disaster recovery.

WHEREFORE, for the reasons set forth herein, Neutral Tandem, Inc. and Neutral
Tandem-Michigan, LLC respectfully requests that the Commission:

1) Dismiss Level 3°s Complaint and deny the relief requested therein;

# Level 3’s Corrected Mot. to Dismiss and Resp. to Pet. of Neutral Tandem, Florida Pub. Serv. Comm’n,
at 7.
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2) Find that Level 3’s request for unreasonable terms and conditions of
interconnection violates Sections 4905.22 and 4905.35, Revised Code, and order Level 3
(including its affiliate, Broadwing) to accept terminating traffic from Neutral Tandem on just,
reasonable, and nondiscriminatory terms and conditions pursuant to Section 4905.22 and
4905.35, Revised Code; and

3) Award Neutral Tandem the relief requested herein and all relief the Commission
may deem just and reasonable, including attorneys’ fees.

Respectfully submitted,

NEUTRAL TANDEM, INC. and NEUTRAL
TANDEM-MICHIGAN, LLC

By W/@v"_\

Ronald Gavillet Barth E. Royer

Execuiive Vice President & Bell & Royer Co., L.P.A.

General Counsel 33 South Grant Avenue

Neutral Tandem, Inc. Columbus, Ohio 43215-3900

One South Wacker, Suite 200 (614) 228-0704

Chicago, IL 60606 (614) 228-0201 (fax)

(312) 384-8000 barthroyer(@aol.com

(312) 346-3276 (fax)

rongavillef@neutraltandem.com Attorneys for Neutral Tandem, Inc.

and Neutral Tandem-Michigan, LLC
John R. Harrington
Jenner & Block LLP
330 N. Wabash Ave.
Suite 4700
Chicago, IL 60611
(312) 222-9350
(312) 840-7791 (fax)

jharrington(@jenner.com

33



mailto:jharrington@jenner.com

EXHIBIT 1



—

el®) _

LaRWURICATIONT

Jaruary-30, 2007

NTI Comenunications, the.
Twy North Le Sale, Sulte 1515
Chicago, It 605042

Atientiory Enciﬂvew:e Presiqant and Geoeral Counaat

RE:  Agreement for Wineine Natwork lﬂuwmdm
Betwean Nevtrad Tendem Ing, and Leval 3 Comnunication L.LC.

Daar SkMadam?
Punsuant tc Seclloa 11 of the sbove named Agresment, | sm wiling to provide wriien requast for
1enmination of the above named muumﬂewﬂhﬁ';‘;nmmwuvdl
'Oonmicnﬂml. LLs.glmls;,Mmmwu mdmz&mmm 2008

i

Accordnp&on M:mi.:ﬂﬂ? -ﬂu:wmmmkwmhhhdmﬂ‘ncbm-rhm

i you hmnnyquum ugam'hghkleur mmemm:-mmmmm
contsct re.at T20-BB8-3705 .

Levt) 3 Communications, LLE Breooafield, €O 80021
wwwLivell.com
HaLlEtg LOOZ 1E Vol

) 2-d LE15 "BRE "DZL SUGIIRDIUNINED £ 1PAST
R R £ L S 5.5 73% 1128, 3 S - S DAY 4 S T T




EXHIBIT 2



Level(d)

Febraacy U4, 2007

Me. Ron Gavillor, EV and General Counsel
Neutrs! Tandem, Inc.

2 North La Salle, Suite 1613

Chicago, IL. 650602

Re: Februsey 16, 2007 Meating

 Dear Mr. Gavillet:

In anticipation of our discussions this Friday, February 16, wo wanted to provide
goals for establizhing a new commercial relationship.

As you know, Level 3 already has provided written motice of its intent to terminate the
agreemnent between Neutral Tandern and Level 3 Communications, LELC. Fundsmentelly,
this sgresment provides no matezial benefit w Level 3 sharcholders and ix not
wnuemid!ybahmedhmﬂwmpm Due o recent scquisition activities,

Qur review of the various agroements between the scquired Lovel 3 companies snd
Newral Tandery, including the agreement with Broadwing Corporstion, has secved to
further highlight the curvent imbalance that exists betwoen Neutral Tandem and the

combined Level 3 compunies. As such, pursuant o the Term Section of the MASTER
SERVICE AGREEMENT between Neutral Tandem Ine, snd Focal Communicationy

Corpacation, datod Febwuzey 2, 2004, we are providing notice @ terminate this oontract
effective March 23, 2007,

Level 3 Commurdoations. LLC Broomileld, OO 2002).
wen Loeell.com




Cominuing the relaiionship with Neurral Tandem under the curremt combined Levef 3
agrecments, thercfore, is oot a commercially reasonabie or manageable optioa. As such,
Level 3 hopes to be able o reach & single agreeznent with Neutrad Tandem 1o comect the
current coomnercial imbatance and allow Level 3 10 more casily manage ity relationship
with Neutra!l Tandem. We expect that & tiew agreement would supecseds the curment

and, maving forwerd, provide a single set of wrms and conditdons for the

agreements
benefit of both parties.

In furtherance of the goals staicd herein, Level 3 has agreed to extend the termination
effective date of the agreement between Level 3 Comounications, LEC wnd Newtral
Tandem to March 23, 2007, with & desire to rencgotiate » suitable commercia!
relationship, To the extent that Level 3 and Neutral Tandem are not sbis to reach
musually agreeable tenms, Level 3 intends to exercise its contractunt rights w terminate
the remaining existing agreements with Neuwwl Tandem and the combined Level 3
compaunics in nccordance with our contractual rights snd 1o otherwise manage the traffic
exchanged under these legacy agreements. Utider this scenario, Level 3 would work
closely with Neutrad ‘Tandem in order to affect xn orderly tansition 1o mitigate any risks
associaned with Neutral Tandem customer traffic.

We look forward o our upcoming discussions and hope we can reacls & new sgrecment
that more appropriately balances ihe interests of our respective companies.

Sincercly,
Scott E. Beer

Vice President, Carricr Relations *




EXHIBIT 3



P NELTRAL .
&I TANDEM
Olsa Sovlh Weickae, Suite 200
Chisoge, & 50604

phons 312.384,3000

fax  IZIeATRTE

February 19,2007

Scott B. Bear

Yice President, Carrier Rilations
Level 3 Communications

1025 Eldorado Bhl,
Brodmiield, CO 20021

Re: Neotral Tandem's Request for Interconnéction with Level 3

DearMy, Beer?

Thank you for wwking the time to meet with Ron Gavillet, Dave Lopez and me Inst Friday, I write to.you in
tesponsir i that meceting sid your litter of Felruxry 14,2007,

As you-know, Neutrsl Tandem, Inc, {together with ity applicable sffilistcs, *Nouiral Tandem”) provides

m“mmmmmmmmwmmmommw;
Communicatidng, LLC (1ogether with its appligable affilistes, "Level 3"Jalse operates. In addition to
pravidiag theseTandenr Services to Level 3, MeusaFTandem alsa provides Tantiem Scevices to other
carviers, such ag CLECS, wireless carriers, snd cable compssies,

ammfnm‘lmlsmrmumuorummuwsmmmmwuémmm
ctmeu.mdﬁf} third panty casriers for raffic thit originates with those caritérs and terminaies with Level

On the evering of January 31, 2087; Lavel swita fax 1a Neatral Tandem tecminating the July 2004
Cotract effecive Maseh 2, 2007, By way of voir Fetiruary 14 ketter; Leved 1 (i) agroed toexicrd the
termination date of the July 2004 Contract to March 23, 2007, maﬂwnqﬁdaﬂnn&fuuwﬁvw
agreemsut to take place and (i) ermvinated the Febriary 2004 Confeact effective March 23, 2007,

Let me reiterate what we said during the meeting on Friday: Neuirsl Tandem is willing 1o work with Lewr]
3 w reach & commercinl agreement for two-way intercoanection witich will exable Level 3 10 enjoy the
beriefis of our competitive Tandem Service, We therefore jook forward 10 our call Iomomow,

! On Junuary 31, 2007, beﬁnhnlsmhtmmlhmtﬁndm terminsting the two-way July 2004
Contract, Neutral Tasdem and Level 3 executed & new contraet under which Neutral Tandan will provide

certadn terminstion setvices for certain traffic originated by Level 3, mwdonnotmm
termination of traffic to Level 3 meWTMmMMWWM third party carricrs snd indeed

its wies and terms were predicated on the existence of the Jufy 2004 Contract,

wabhas aupgu b watn sxund
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M, Boer ,
February 19, 2007
Page2

Howeves, as we also stated In our meeting, Leval 3 [s.required by linv td interéonnoct with Keutral Tandem
in all of the stares whire the parties openste, mempie,lpplhhkmhwmwl.msn
York, Florids, #ad Geosgia, See

interconnect, with Nectral Tandem upon request in sach ol Winole, New
220 e, Come. STAT. SH3-514; K.Y, COMP. CODES . & REQY. 16, §605.2; N.Y. Pui. Serv. Law §§ 91,

92.94.97‘?!—91'41.%53“.15‘;&60“% §48-5.164. Therefore, any refusal by Level 3 1o
with Newtra] Tandem would violate both stage:and federad Jaw?

Accardingly, Neutril Tsndem heréby formally reqaiits intarconnsefion with Lovel 3in alt of the
siates in which eor respective commpanies operate in ordsr for Neutral Tandem 10 ternifuate 1o Lavel 3
carrlers oo Garms wo-lexs favorabls than thisesnds available to the

tralfic originsied by third pa:
Incumbent local exchange catrier for the terminstion of inndend services. Thissoquest lnt:ludu. but s
iot-{imited to, the-following stafes: Flinals, Nw?mi,mm Georgia.

To beclear, Neutriil Tandem kmmﬂuinwmmxﬂmmwsmw fawfor the
puipase of conpelling Litvel 3 1o originate traflle to Mavtrsl Tandom. Rather, Neutral Tendem requests
inierconnection with Level 3 solely fur the purpase-of delivering traffic originated by thind party carriers
utilizing Neutrsl Tandem’s Tandem Service,

We look Torward (o our cill low.

‘&:o.f.z..

ChiefQperating Officer

et Joha Hastington, Jeaner & Block LLP

? In-addition to being required by taw, Neutral Tandem presumes that Lave) 3 will comply with this
request glven that k1 ix entirely consistent with the numdrous public posikions regarding interconnection
taken by Level 3, including positions supponting the right of wholcsale carriers to interconnect, the need
mmmitmmwwmmwmummhkmnr

compelitive transit sesvices. Moreover, such interconnaction furthers gencral publio policies supporting

competition snd netwark redundincy.

muoake svarv minate raswi
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Johs M. Ryan
Axsiviart Geparal Counsel

Level @) | T

(26 1R83134

Febevary 22, 2007

_ Mr, Sureniirs Saboo
Chiel Operating Officer
Neutral Teadem
One Soaxh Wacker, Suite 200
Chicago, II 60606
Re:  Reguest for Interconnection éated February 19, 2007
Dear M. Saboo,
The puspose of this lettar is to respand o your formal request for interoornection that you
balieve §s roquired by stade stautes in Hlinols, New York, Georgin snd Florida. We are pleased
by your pledge tw work with us 1o reach & appropriste and mutually beoeficial comtntial
arrangement, the terms of which have boen discussed between our tepans. In fact, under separate
cover, we aredelivering tomomow s rovised proposal dascribing cormercial terrox for & pervices
agreement between Neutra) Tandem and Level 3. Oux team is working % modify our initial
proposal to address specific comumencial conoeims aised by Neatral Tendem during business

dtmsﬁwsmlhzimfwdlyl-

mmmmmummwmwsm '

ratew, inpmsaod conditoni ﬁMhm.lmWﬁymw
wmhghmmotmmmdmmmmmam.hw
egreaments that Lavel 3 has executed with conmpetitive local exehanga easriers {“CLECS") such
as Neutral Tandem.

The intercopnection agreements that Level 3 has signed with CLECs permit the exchange of
mﬁcmnbgmd&uﬂywwmmdmm Our stagdard form

m@gwm’mmwm “ﬁmnﬁ:"ﬁm&ﬁnds
“suy traffic that ociginates from one lelecommunications currier’s Betwosk, transits another
carrier's network, and texminstes 10 yet another telecommunications carrier.”

Neuteal Tandem has requested “interconnection with Leve! 3 solely for the purpose of delivering
waflic oziginated by third pasty cermicrs utitizing Neotral Tandems's Timdeor Service,™ Thus,
cven if'we were 1o concede that Level 3 has o sttateny obligation to intepcoanect with Neutal

Tandem containing the financial tcoms that your team has densanded (which we do not),
execution of & fidr and non~discriminetory interosnnection agrosment wiald ot permit Neutzal
Tandem 1o sersd Level ¥ Tty transit tuflic for terminstion. -

Lavel 3 Campnicatioas, LLC 1025 Eldorads Bowinand Broomiield, Colomsdo $0021
wraew et oo




Mr. Sureadrs Saboo
Febeuary 22, 2007
Page2

As previcusly steted, we remain open to & cammercial sgreement that would allow Neutral
Tsndern 1o deliver its transit traffic to Level 3 with sppropriste commereial terms and conditions.
Our business teams will cominus to work with you on thoss matters.

While we remain hopefial that mtional business discussions can lead to & conunercial spreament
that is baneficial to both partics, we must relterato our intention that, in the absence of such
sgreement, both parties must cooperate 1o effectuate the texmination of the existing agraements
without material adverse consequences 1o oor customers. Along those lines, we expect that you
are or will be shortly advising customers of the termination of our agresment and making
sppropriste plans for alternative routing of raffie. If terminatioa is 13y to materially impuct
the flow of traffis for your custamers, please ot us know and wa cas work with bodh you and
wmmmmmmmmwmofmmmu

mmhnimefﬁenm
Ehmmﬁgﬂm&aﬁﬂcmmhﬁmm&gmﬁrmdmmmm

10 me,

SW

b MK pr

JolmM.Ry:n
Senjor Vice P and Assistnt General Counsel
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& TANDEM'

Cne South Wocker, Suile 200
Chicago, L.60606

phone 312.384.8000

fax 31224563276

February 26, 2007

John M. Ryan

Scnior Vice President,
Assistant General Counsel
Level 3 Communications, LLC
Rroomfield, CO 30021

Neutral Tandem®s Request for Interconnection with Level 3 and Notice of Level 3%

Re:
Violation of the Hilnois Public Utilities Act

Dear Mr. Ryan:

I write as follow-up to your February 22, 2007 letter, in which you responded to Neutral
Tandem's February 19, 2007 request for interconnection with Level 3 Communications, -LLC
(together with its spplicable affilistes, “Level 3™}, As discussed in more detail below, Level 3's
sefusal to acknowledge its interconnection obligations under apphcabie law, along with its
ongoing threst to disrept Neytral Tandem’s service: by blocking tenminating traffie over the
parties’ existing interconnieitions, leave Nevtral Tandem with no choice but to erifocce Leval 3's
interconnection obligations thmugh formal proceedings. - As furcher discussed below, this Tetter
will serve 8 notice that Level 3 is in violation of several provisions of the llinods Public Utilities

Act.

At the aiitset, your letter correctly states that Neutral Tandem seeks interconnection with Level 3
for the sole purpase of delivering transit traffic m:igmated by third party cairiers, Your fetter also
correcily states that Neutral Tandeps sﬁdcs sych i interconnection eumndlsmmhwmry terms apd
conditions compared to the incumbient LEC transit carrier, 45 required by applicable law.
However, your letter claims that, because Level 3°s contracts with certain CLECs apparently do
not zilow those cartiers to deliver traffic originated by third party carriers, “execution of a fair
and non-discriminatory interconnection agreement would fiot permit Neuwal Tandem to sengd

Level 3 its transit traffic for termination,”

This stateinent reflects a fundamental misunderstanding of Leve) 3's interconnection obligations.
As shown in Neutral Tandem's February 19 request for interconnection, Level! 3 is required by
applivable law to interconnect with Neutral Taidem in all of the states where the parties
currently operate. We are not aware of any authority, and your letter cites ao authority, that
allows Level 3 to refuse interconnection with Neutral Tandem sxmply because (i) Level 3's”
contracts with certain CLECs apparently do not allow those carriers (o deliver trafiic originated
by third party carriers; or (ii) Neu!ml Tandem delivers traffic from third party carricrs cather than

nake avery minule count
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Mr. Ryan

Level 3 Communications, LLC
Februacy 26, 2007

Page 2

end-uger customers. Indeed, Level 3 itself has argued that carriers serving other carriers are
enlitled to enforce stattory interconnection obligations.

Thus, the fact that some CLECs may choose to enter inio contracts with Level 3 that restrict
those carriers’ ability to deliver transited traffic has no bearing on Level 3's legal obligations to
interconnect with Neuira) Tandem. Simply put, Leve} 3's contracts with certain CLECs da net

trump Level 3's Jawful interconnection obligations.

Your letter similacly misunderstands or misstates the aatute of the non-discriminatory
interconnection obligations Neufral Tandem seeks to'enforee. To be clear, Leavel 3 is required to
provide Nentral Tandem with interconneétion en the sametemms and conditions as Level 3
provides to other carfiers promdmg terminating transiting servicos, To Neutra! Tendem's

kngwledge, theonty ather carviers that provide such transiting services are incumbent LECs.
Thus, Neutraj Tandem is entitied to.interconnest with Lavel 3 o defiver transited traffic to Level

3 on thic. same terms and conditions under which Level 3 receives transited traffic from
mcumbent LECs.

Level 3's position leaves Neutral Tandem with no choics but te enforce Leve! 3's

interconnection obligations through formal proceedings. Thus, Neutral Tandem is filing

Petitions for Interconnection today with the Florida Public Service Commission and the New

York Public Service Commission. Neutral Tandem wilt be filing similar petitions in other states
© whers the parties operate.. Per- wur request, copies of thes Petitions will be sent to your

attention astheyare filed.

In light of Level 3"s clear interconnection obhgaunns. Meutral Tandem must reject Leve] 3's
threet {o block terminations from third party carriers using Neutral Tandem®s transiting services.
Your leiter demandsy that Neutral Tandem advise these artiers about Lewel 3's planned
termination of'the partics” contracts. Your letter further demands that Newtral Tandem
“cooperate” with Level 3 to ensure that that there are no “interraptions of service™ to those

carriers.
Level 3’s lawful interconnection obligations will continue beyond March 23, 2007 irrespective

of whether Level 3 chooses to tenminate the panties’ contracs #s of that. date. Any ittemnpt by
Level 3 to disrupt service to Neutral Tandem and/or the carriers that use Neutra) Tandem's

b See, e.g., Level 3'8 Ex Parte Letter in Support of Petition of Thue H’-amer Cabla, WC Docket Mo,
06-55, Lettcr at 4 (filed February 13, 2007).

ake every minvte count
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Mr. Ryan
Level 3 Commuanications, LLC

February 26, 2007
Page 3

service would violate Level 3's lawlul interconnection obligations. Please be advised that
Neutral Tandemn will seek all available redress from Level 3 if that occurs.

Please be further advised that any attempt by Level 3 to contaci Neutral Tandem’s customers
concerning this dispute would constitute unlawful interference with Neutral Tandem’s existing
and prospective business relaiionships. Neutral Tandem will seek all available redress from
Level 3 in the event Level 3 attempts to interfers with Neutral Tandem's business relationships

and/or veputation.

Finally, Level 3°s continued unwillingness to interconnect with Neutral Tandem on reasonable
terms and conditions, combined with Leval 3's continued threat to disrupt service ta the carriers
that use Neutral Tandem's services, constitute violations of several provisiouns of the Ulimois
Public.Utilities Aot, including but not limited to, 220 ILCS §/13-514(1),.(2), and {§}. Fursuant to
220 ILCS 5/13-513, this letter constitutes formal notice that Level 3 is in violaticn ofthe shove-
referenced provisions of {llinois-law, as well as a request that Level 3 cease-violating those
‘provisions within 48 hours. Spevifically, Neutral Tandem requests that Level 3 confirm within
-48 hours that, in the event the parties have not establishedterins and conditions for continuing
interconnection by March 23, 2007, Level 3 will not disconnect or otherwise interfere-with the

parties” existing interconnections.

Sincerely,

Ronald W. Gavillet
General Counsel

cc:  Jobhn Hamington, Ienner & Block LLY

cke every minate coval
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1200 BITRNTH SYREET, NW
WASNGTON, DG 10036
T 2O0730.4300 FAX 26G1T730.1301

ATFONEYS AT LAY

February 13, 2007

ExParte

Ms. Mxrlege Donch
Sccrciary
Federsl Communications Commission
445 12% Strect, S.W.
Washington, DC 20554
Re:  Petition of Time Warner Cobls for Declaratory Ruiing that Compatitive Local
- Exchange Carriers May Obigin interconnsciion Under Section 251 of the
Comnumications det of 1934, ox Amended, tor Provide Wholesale
Telecommunications Services to VolP Providers, WC Docket No, D§-55.

Dear Mz, Doewch:

Level 3 Communicationy, LLC (“Leovel 3') urges the Commission %0 grant Time
Wamer Cabile's (“TWC™) Petition for Declaritory Ruling. As Lovel 3 demionsirated in

carriérs out of the sighte pranted to requictiBRg Cattisms under thioso soulions; pranfof
' Peliticn is necessay 1o envive (hit oxsmtryt fiout the United Siatss ecjoy
the benstiis of competition a3 inttnded by the 1996 Act. Further, to give effoct o its
decisibn and forestall RLEC efforty to avoid their obligations under Sections 251(a) and
(b} and 3ectiog 252, the Commission should confiny that the Section 251¢£)(1) rara
exemption does oot relieve RLECS of their cbligitions undee Sections 251(a), 251(b), and
252, including the duty to arbitrate with respect £ the Section 251(s) and (b) duties.,

Racently, the South Carolina Telephons Coalition (“SCTC™) has argued that
TWC's Petition should be denied because & grant would invest TWC with “benefity”
under Titte 1.} This argument findamentally tisconstrucs TWC's Petition, which secks

to reaffiom & wholesals teleconumimications carriers' rights under Title It These ia
nothing in the statuto to support SCTC's novel limitation of Sections 251(a), 251(), and

| Comments of Level 3Communciations, LLC Ix Support of Pesition for Daciarsary Miing, WC Dockat
MM—&S{E{EM 1), 2006); Reply Coimments of Leve! 3 Commanications, LEC, W Deckes Na, 06-

53 (ke April 25, 20067 ("Lavel ) Keply
3 Ex Poree Modes of the Soutk Croling Teiepians Coolition, WG Docket Wo. 06-35, Azachenars st § (Flod

Tassiy 30, 2007).
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252 to spply only to requests for intercontection by retail telecommunications casriers or,
in the case of Section Z51(b), retail LECy. The Act contsins no such qualifier, snd thus,
seconding 10 the plain language of the Act, Section 251(s} snd (b) and 252 spply to
requests by wholesale, sz well as rotail, telecommunications camiers. Moreover, the
implementation izsues that SCTC raises could be addressed in any negotintion wid, if
necestary, sbitntion betwoen the ILEC and the wholesals carrier.

The Western Telecommunications Allisnce’s (*WTA™) recent ex parte correctly
recognizes Mﬁgbuuﬂobha&mwk&dmﬂl@)ud{a}mmm
and inseparsble from the srbitration and negotiation provizions of Section 252.7 As
www&mmmwmmwmmwm
into Section 251(b) agreaments with ILECs." While WA would prefor that CLECS not
sell wholesale services, that soti.competitive position finds 20 support i the statute or
Conumiseion precedent. But what even WTA acknowledges is that the rights and
obligations graayted under Scction 251(b) cxn be enforced under Soction 252,

Section 251(z) unoquivocally imposss g duty on all telecommunications carviers
to interconnect with other carriers; “Each telecommunications cargier has the duty to
mmadvedlrahdwﬁlywd&&eﬁeﬂiﬁumd equipment of other
tefecormmunications carriers." Dmmdwmmmhwmmded
to Level 3°s attempts o negotists intecconnection and being intervonnection disputes
befory stats commissions for arbitration by arguing that their Seetion 25 1(0(1) naral
ummmmwammmmm«mmmpmmm
3'srequesty,

mwmmmwammw;wmsm
uqmt negotiato'with [ConturyTel] bocastae it is. exempt from the provisiuns'of
Section 251(c)'4 The Washington Cornmission rejected CenturyTel’s arguments,
expluining that “{i]be rural exeniprion set forth in 47 U.5.C. 251{f) applics only to the
requiremends of Section 25{c)" snd that “frlwral companits remain obligated to comply
with the provisions of Sections 251(a) and (3)."7 In Wisconsin, CenturyTel tikewise

mmmmmmwuobﬁpﬂmwmmmmw
wig without furisdietion to-direct it o interoommect with Level 3's network." The state

¥ Ex Provie Notie of the Wastorn Telscommunications Alliance, WG Docket No. G6-35, Atscluncni ut 4
‘Mrmya.m
‘47!13.(:.‘232(!)(1].

* Paticion for Ariiiration of an Interconnection Agreement Barwesn Level 3 Communicarions, LLC and
ConraryTel of Washingion, Inc. Pursusnt 1o 47 US.C. § 252, Third Svpplemenial Ordor Conlfirming
Jurisdiction, Docicet No, UT-0ZI043, sl 2 (WUTC Ocs 2%, 2002).

Ti u3.
‘wammucrmﬁrmwuﬂmcmmd
Rares, Termis and Conditions Wik CencayTel of Wisconsin, Askitrstion Award, Wiscomiin

dmtercomneerion
Public Sarvice Commiasion, Docloet 1o, 03-X0A-130, 8t $-13 {Dac, 3, 2002),
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commission resoundingly rejected this argument as well, npl:mmgﬂ:utsmn
251{2}(1) “does not except any carrier from themnhof&upmm

Unfortunately, not every'sizta comvnission faced with these argurments has
cemectly spplied the Communications Act. In Colorado, CenturyTel again claimed int
the stets comumission Incked jurisdiction over Level 3's 251(a) interconnection raquest, &
claim that the commission accepted.' Bectuse CentoryTel was not required to pegotiate
interozmnestion wader Section 251{c) by virtue of its rural exemption, the Commission's
stapatory misinterpretation keft Level 3 without a means of directly interconnecting with
CenturyTdl.

Level 3's experience with CenturyTel was part of a broader business effort to
expand the reach of its network into the terrlorizs of independent and miral cafriets.
During 3 teo-month period in 2002, Level 3 mada appeeximately 225 requests for
fnterconnection negotiations under Section 251(a) and (b). Level 3°s intention was 1o
expand the markets available to jts ISP customees. (It's worth noting that io most of the
rural tezritories, the ruml carrier also maintsined an [SP affifiate that would face
competition from Leve] 3°s customers). Less than 20 percent of the companies engaged
in negotiations with only a handfi! resulting with 2 nog-arbitrated agreement, Most
corapenies simply refused to admowledpe the request for negotiation. Unable to engage
th= compazies in negotiations and unsbie to spend the money nesded to litigate the
question with more than 200 companies, Level 3 was forced to deamatically scale back its
network expansion efforts,

Lmuiummmymmmmm»mummmm
Section 251()}{1)) rural exemption somehow trumps the general duty 1o
Indged, onie sural carrier has boen 20 bold 54 to fle a'petition for doclaratory rulling & the
FCC to establish that an excmpt yural carsier*s dutics under Section 251(s) are not subject

Y
" Putition of Lavel 3 Communications, LLC for Arbitration Pursuant &2 Section 252(5) of the

Hmmmdlmmwd'm& mmmm
Sor nserconmection, Decision Denyiog Excoprions. Dockal » CO3-0117, at ¥ 34 {Tol. Fudlic
Uilitics Comm’s Jan. 17, 2003).

andlor Sutpersion ¢r

ummummunﬁmwyﬁcwrmm
Aet, pursuant io Section Aery any Accsstary or Ouder,
mmomsmmmmmtammmmmgm
2Z51{c} are ndnttheless obligated w oegatiste wams and conditions ¢ nsarcounection with raquesting
elecommuaicstions canviar); (concloding wiate semmission his 0o arbitration ssthority ever regaans 1o
aspotiste under Soction 25 1{x)); Spriat Commnicarions Co. LP. v. Public Uiility Comm'n of Toxas, (s
mmmsgo;&wwarmmnsmmmmmwn
sefass nogotintion and arbliration); see alse ExParee Notice of Sprine Nosd, WG Docket 06-33, 5t 2 A 04
guwnmwﬁmmwmnmmmamu

B Son, .0, Combridge Telephanse Co. et al. Petitions for
dodification
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mhmﬁmmduwmmpmmmmsmm“ These efforts
delay’? {snd sometimes deny) competiticn in rural areas, impose unnocessary costs oo
pew eotrants, and slow the deployment of advanced services in remote sreas, outcomss
that are plainly inconsistent with ihe procompetitive sims of the 1996 Act,

Arguments that Section 251(s) imposes no enforcoabls interconnection. obligation
on exempt nural LECY fundamentally misconstrae Sections 251 and 252, As discussod
above, Section 251 urambiguously imposes a duty oo alf telscommunications curriers,
thus including ural JLECY, to interconnect with other telocommumications carriers,
cmmmmwsmzslmmmnwmmw
::fmb poetability, dialing parity, %&aﬁm and reciprocal >

er aeess
compeasation—on aif LECs." And Sectioa 351{c) imposes additional ohligations—s
duty 10 negotiste, more detailed interocnnsotion requirements, unbundied sccess, mors
Wmmmm«ammnm-mwm"
Bui theas Soction 251{c) cbligations are in addition to the geucral duty to interconuect,
pursusnt w Section 251(s). Section 252 provides a mechanism for negotiation,
mediation, snd arbitration of requests 1o segotiste made “pursuant to Section 251" -
without any limitation to specific subsections of Section 251,

Section 251{f}(1), which exampta rurs} carviers Siom Section 251{c) touchss oaly
on the issue of which obiigations envraersted in Section 251 apply to a rural incumbent
LEC." it does not in sy way limit the authority of a siata commission 1o arbitrate an

ament the #6ll spplicable provisions of

interconnection dispute pursuent o 252 t impl
Section Z51(a) and (b), Moreover, s valld Section Z5H(R(1) “rumal exemption®™ by its
wmwwuw@mwwﬂmm

251{afor o). hﬂﬂiﬂh
axticulated thix m%ﬁlml)wﬂﬁﬂybmmwoﬁm
excanption only from the requircments of Section 251(c).™"*

‘The Commission should act now to pat sn end to RLECs® mispiscad argaments,
The declerstony relief that Time Werner sceks will have Sittle meaning if » rural LEC can
rmmmwmwmormmummm

‘Wcm Compensation Ragims, Oklabinn Western Telephooe Cowipasy
Putition for Clirificasion of Daclasatecy Ruling and Report aadOider, OC Doaket 01-53 {filed Nov, 27,

2004},
® Even whore RLECe do not ultimately succend in dusylng entiy, twir reliance oo srgwmenss uader
s-ednzﬂ(ammmn the 25100 process or bwing wubject % the relavant 251{0) time frames. Ser
Feply Commenty at 10 & 2,13 (Cetailing Tout yeus of procasdings bafien lowx Uifitien Board

WMJM»W%UV&DM

4ATORC § L51b).
“410‘.!»&[351(:)-
w2 ULC, § 252

"suau.ﬂ:.;mmm.
* Tilsphone Number Portabilly, First Mamcesndun Opirica aod Order o4 Recoasidaration, 12 PCC Red.
7234, 303 {1997},




Harxp, Warsmine & Graeas LLP

Maricot Dorsch
Felbouazy 13, 2007
Page $
serving Time Wamer, The states that have considered the izsue havo split,
Cansequently, the Commission should mako clear for the whole country what the law, in
fact, ia - that the negotintion and arbitration provisicns of Section 252 apply to requests
forinterconnection under Section 251(s) aud (b), including requests made to RLECy
mhjedhthemﬂexuapdouund&&uﬁouzsl{ﬂm.

For the foregoing reasons, in any Order addressing the TWC Petition, the
Commission should make clear that competitive carriers are fres o request

intercomection from all [LECs, including RLECs, pursuast to Sections 25 1(a) snd (b),
snd that such requests wre subject to the nagotistion and arbitration procodures contained

in Section 252,
Sincerely yours,

Counsel to Lavel 3 Commmicosions, LLC

¢ci ‘Thomas Navin, Chicf, Wireline Competition Bureay, Federal Communications
Coauniss
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John M. Ryan
. Seniar Vice Presideat
COMKUNILATIONS TEL: mﬂ] 54150
FAX:  {(720) 8255134
Jobg Ryan@l eveld.com
March 14, 2007
M. John Harrington
Jenner & Block, LLP
3300 N. Wabash Avenue, Suite 4700
Chicago, IL. 60611

Re:  Agreemend for Wireline Network Interconnection dated June 2004 between Neutral
Tendem, Inc. and Level 3 Comumunications, LLC

Mauster Services Agreemeny doted February 2004 batween Neutral Tandem, Inc. and
Focal Cornmunications Corporation

' Dear Mr, Harrington:
This Jetter responds to your corespondence dated March 6, 2007,

As we have communicated to you and to the state commissions where Neutral Tandem filed
" proceedings, Level 3 has unilaterally determined 1o Jeave the existing imerconnections in place
until hae 25, 2007, so 4s 10 allow Neutral Tandem (and its customers, if necessary) sufficient

umemprepmfurdmwnnecdtmofmctrmksbmmmeu (o Neutral Tandem. Qur
decision was necessitated by Neutral Tandem®s refusal 1o work with wwassurganordnly
migration of service followmg tfermination of the contract between our-compenies.

In your letter and in previcus communications, you have implied or asserted that Level 3's
conduct constitutes tortious interference with Nevtral Tandem's existing and prospective
business reiationships. The theory, as we understand it, is that nofwithstanding the express
lemguage contained in the agreements between the parties, Leve) 3 ay not under any -
circumstances discorsiect the existing transit tesmination services. In later emails, you imply that
Level 3 is-obligated to augment and add to-its nerwork in order to permit Neutral Tandem to use
¢ven more transit termination service from Level 3 forﬁ'ee,andthatmel.’:'amwﬂlmgncsto
deliver future travsit terminstion services to Newtral Tandem also constitutes torticus

interference.

Neutral Tandem™s position scems 10 be that Level 3 is obligated to provide transit te:mmmon
services op economic terms dictited byNeuiml Tandem, and that Level 3's

© sccept those financial terms constinnes tortions interference with Neutral Tanden's busmess
‘This position is mdefensible and appears to be asserted to gain some kind of competitive
adventage over Level 3 in connection with Neutral Tandem's transit service offering. Level 3

Level 3 Communications, LLC 1025 Eldorado Boujevard  Broomficld, Colorade 5002
www. Levell.com



http://www.Levd3.cocB

Mr, John Harringion
Jenper & Block, LLP
March 14, 2007
Page2

has made no secret of its intentions to offer jts own competitive transit service and we believe
that Neutral Tandem is misusing the regulatory process in arder to establish through regulation
that which it hes not been sble to secure through balanced comunercial negotiations.

You have also demanded that Level 3 cease from “publicizing the parties® dispute,” Neutral
Tendem - and not Leve] 3 - elected to commence public proceedings before multiple state
commissions, Further, Neutral Tandem has refused 1o provide any migration plan to assure that
its customers' traffic will not be impacted upon termination. We believe that cach of us hasa
responsibility to inform our custamers of the pending discormection of transit teymination
service, and that Level 3 is free to share sny poblic information regarding owr dispute with
potentially impacted carriers. We reserve the right to do so either in response to a custorer
inguiry or st an appropriate thne to assure thet customers can take actions to protect their traffic.

Sendor Vice President and Assistant General Counsel
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ViA HAND DELIVERY

Hononsble Jaclyn A. Brilling

Secretary

New York State Public Servioa Commission

‘Three Empire Stats Plezs

Albsny, New York 12223-1350

Desr Secretary Brilling:

On behalf of Time Wamer Teleootn - NY, L.P,, enclosed please find an original
and five copies of a Tiaffic Tenoination Agreement Between Noutral Tundem-New Yok, LLC

sad Time Wamer Telécom - NY, L.P,
If you bhave any questions regarding this filing, please contsct me.

BTF/b

Eoclosurey

cz  Ms Rochelle D. Jones
Mas. Serays Yahays
Briss T. FitzGerald, Esq.
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TRAFFIC TERMINATION AGREEMENT
Dated as of APR 3 U6 . 2005
 Byand Between

NEUTRAL TANDEM-NEW YORK, LLC
NEUTRAL TANDEM-GEORGIA, LLC
NEUTRAL TANDEM-INDIANA, LLC
NEUTRAL TANDEM-ILLINOIS, LLC

NEUTRAL TANDEM-CALIFORNIA, LT
NEUTRAL TANDEM-HINNESOTA, LLC
NEUTRAL TANDEM-MICHIGAN, LLC

TIME WARNER TELECOM - NY, L.P.
TIME WARNER TELECOM OF GEORGIA, L.P,
TIME WARNER TELECOM OF INDIANA, L.V
TIME WARNER TELECOM OF WISCONSIN, L.P.
TIME WARNER TELECOM OF CALIFORNIA, L.P.

TIME WARNER TELECOM OF MINNESOTA LIC
TIME WARNER TELECOM OF OHIO LLC
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TRAFFIC TERMINATION AGREEMENT

This Trafflc Termination Agreement ("Agreement), by and between Time
Wamer Telecom - NY, LP., Time Wamer Telecom of Georgla, L.P.,, Time Wamer
Telecom of Indlana, LP., Time Wamer Telecom of Wisconsin, LP.,Tlmewarw
Telecom of Califomis, LP,, Time Warner Telecom of Minnesota LLC and Time Warner
Telecamn of Ohio LLC with offices located at 10475 Park Meadows Drive, Littleton, CO
80124, (coliectively “TWTC™) and Meutral Tandem-New York, LLC, Neutral Tandem-
Georgia, LLC, Neutral Tandem-lndiana, LLC, Neutd Tandem-llinols, LLC, Neutral
Tandemr-Californla, WC, Neutral Tandem-Minnesots, LLC, and Neutral Tandem-
mdﬂmmu&mmmmrwmwammsmm,mm,nﬁuﬁ
(collectively “NT*), (TWTC and NT _ as “Parties”
hdivlduallyas‘?ady‘)keffeuﬂwasof%dwof 2005 (the
“Effective Date"). ]

RECITALS

WHEREAS, the Parties are duly authorized Telecommunications Carders (as
defined below) provkiing local exchange and other services in the State of New Yok,
Georgla, Indiana, Wisconsin, California, Minnesota and Ohio; and

WHEREAS, the Parties wish to enter into an Agreement pursuant to which NT
may deliver Transit Traffic (as deflned below) originated by providers of
Telecommunications Services (asdeﬂnedbebw)ﬂntare&wtomofmrm’s
amwrwmmmmmw )

WHEREAS Wmdshomﬂmdelmngﬁsoﬂglnaﬁngmem
directly or through 2 transiting armangement with the Incumbent Local Exchange Carier

(“ILEC™); and

WHEREAS the Parties are entering into this Agreement to set forth the
respective obligations of the Parties and the teres and condiions under which NT will
dﬂwmww,fappﬂmbhmmpemmmmehmamtyf
ordered through TWTC; and

WHEREAS compensation for termination of Local Traffic, EAS Traffic, 1SP Traffic
and any Intra-LATA Toll Traffic (as defined below) on TWTC's network shall be bilted to
NTs Carrler Customers, and NT shall take ail responsible steps to ensure that NTS
Carrier Customers transmit to NT and NT passes along to TWTC all call detail
information necessary for billing,

NOW, THEREFORE, in consideration of the mutval promises and covenants
mmm;mmmwwewmmfmmm

of which are hereby acknowledged, the Parties agres as follows:




1. DEFINITIONS AND RECITALS
Each of the above Redtals is incorporated Into the body of this Agreement as if
fully set forth hereln for all intents and purposes. The capitalized terms used in this
ent shall have the meanings specified below In this Section or as specifically

Agreem
othemwise defined elsewhare within this Agreement.

b

14,

L5,

1.6.

1.7

*Act” means the Communications Act of 1934 (47 1U.S.C. § 151 et seq.),

as amended by the Telecommunications Act of 1996, and as from time to

tme interpreted In the duly authorzed rules and regulations of the FOC of
the Commission having authority to Interpret the Act within &S state of

Jurisdiction.

“Automatic Number ldentification” ("ANI") shafl mean the process that

Kentifies the telephone number of the ine Inltiating a call In order to send

this information to the automatic message accounting system,

“Calling Party Number® (*CPN) &5 2 Common Channel Interoffice

Signafing ("CCISY) parameter which refers to the number transmitted

through a netwark dentifying the alling party. ‘

“Central Office Swilch” means a switch wused 0 provide

Telecommunications Services, iriciuding, but not imited to:

{(8) “End OMice Switches” which are used to terminate Customer
station Loops for the purpose of Interconnection to each other and

 to trunks; and

() TM%WW«WMMMIDW
arig switch trunk clrcults between and among other. Central Office
Switches,

{¢) “Tandem Switching™ Is defined as the function that establishes a
communications path between two switching offices through a
third switching office through the provision of trunk side to trunk
side switching.

“Commission™ means the appiicable state administrative agency to which

the state legisiature has delegated the authorly to regulste . the

operations of LECS within the state of New York, Georgla, Indiana,

Wlsnmﬂn.CaMa,wmmandowo.

mmndwnndmmswm'memmm

system, developed for use between switching systems with stored-

mgmconbd,!nwhlduﬂof&uslgnammmaﬂmfwmwm
groups cf trunks Is transmitted over a dedicated high-speed data Eink

rather than on 3 pertrunk basi unfess otherwise agreed the
mwmmwmhﬁmuﬁ o

“Confidential Informalion” shall mean confldential or proprietary




information (including without Emitation technical and business plans,
specifications, drawings, computer programs, network configurstions,
fadiities deployment information, procedures, orders for services, usage
Information, Customer Service Records, Customer account data, and
CPNI) that one Party ("Owner”) may disciose to the other parly
("Redpient™} In connection with the performance of this Agreement and
that Is disclosed by an Owner to a Reciplent in document or other tangible
form (Including on magnetic tape) or by oral, visua or other means, and

1.8. Customer PFropretary Network Information ("CPNLI*) as defined by 47
U.S.C. § 222 and the nules and regulations of the Federal Communications

Commission,

T 1.9, ‘Customa‘w‘EMUw’mmaHrd—wdymfdemeorbuﬁrmﬂﬂt
subscribes o Telecommunicatlons Services provided by @
Tetecommunications Carrler, Including elther of the Parties.

1.10. “Exchange Access” is as defined In the Act

1.1t “Exchange Area™ means an ares, defined by the Commission, for which 2
distinct local rate schedule Is In effect.

L.12. "Extended Area Service Traffic” ("EAS TrR{fic") means those catls that fall
within a type of calling anmangement as generatly defined and specified In
mwtmqummmwmmm
Mmumﬂwﬂl&

1.13. “FOC” means the Federal Communications Comynission, _

1.14,. “Incumbent Local Exchange Camrier* (“ILEC™) Is as defined In the Act.

1.15, “Intellectual Property” means copyrights, pawu,tlademﬂq,tmde
secrets, mask works and all other Inteflectual propesty rights.

1.16. ‘mua-MTAToﬂmm:‘meamaﬂlntra-MTAaﬂsdherﬂmdem
calls,

1.17. "Intemet Servica Provider Traffic” "ISP Traffic”) mean any traffic that s
transmitted to or retumned from the Internet at any point during the

duration of the transmission.
1.186. “Local Access and Transport Area” ("LATA") is as defined In the Act.
1.19. “Local Exchange Carler” ("LEC") Is a5 defined In the Act.

1.20. %oal?mfﬁdmeammosecaasuﬁtmmmﬁumanwwsmof
local or foreign-exchange service In one exchange and terminate in elther
the same exchange or another cafiing area associated with the criginating
exchange, as generally defined and specified In the general subscriber




service tariff of the ILEC,
21, “Loss” oF “Losses” means any and all losses, costs (Induding court costs),

1.21.
* clalms, damages (Inchuding fines, penaltes, and cfminal or cvi
Judgments and settlements), mmﬂes,ﬂabmﬁesandmﬁndm

reasanable ettomeys’ fees), except incidental, consequential,
special josses ar damages.

1.22, "North American Numbering Plan® ("NANP®) meaans the numbering plan
used In the Unlted States that aiso serves Canada, Bermuda, Puerto Rico
and certain Caribbean Islands. The NANP format Is & 10-digit number
that conslsts of a 3-digit NPA code (commonly referred to as the area
code), followed by a 3-digit NXX code and 4-gight fine number,

23, “"NXX" means the 3-digit code that appears as the first 3-diglts of a 7-digit
telephone number.,

1.24. “557" means Signaling System 7.

1.25. "Telecommunications” ks as defined In the Act.

1.26. "Telecommunications Camier” Is as defined In the Act

1.22. “Telecommunications Service” Is as defined In the Act.

1.28. “Telephone Exchange Service” Is as defined In the Act.

1.29. “Transit Traffic” means Local or non-Local traffic that Is originated on a
third parly Telecommunications Carrier's: network, Uransited through a
Hmmwwmﬂwwmm

INTERPRETATION AND CONSTRUCTION

Al references to Sections, Exhibls and Schedules shall be deemed to be
references to Sections of, and Exhibits and Schedules to, this Agreement unless
the context specifically otherwise requires. In the event of a confikt or
discrepancy Defween the provisions of this- Agreement and the Act, the
provisions of the Act shall govem.

TERMINATION OF TRAFFIC
3.1 TWIC agrees, in accordance with the terms of this - to
terminate Transk Treffic dellvered fram NT that ks destined for TWTCS
subscribers, including without §mitation, Local, EAS, intrastate Intra-LATA
TaoR Traffic, and calis 0 internet service providers and other enhanced
service providers. The Point of Interconnection (*POI) shall be the TWTC
Centrel Offica Switch designatad In the attached Appendix 1. NT agrees
its Transit Troffic shali be routed to TWTC's network In accordance with




4,

Appendix 1. Pursuant to Section 4.6, TWTC agrees to provision a
conneclion for terminating traffic from NT within sixty (60) days of a
request of NT, TWTC agrees to provision additional facililes 33 ordered
by NT to suffidently trunk the network for b2ffic volumes consistent with -
the Industry Blocking Standard identified below.

The Fartes mey determine subsequent to the Effective Date of this
Agreemment that services cther than these contemplated by this
Agreemient are desired, In which event, the Farties may amend this
Agreement or enter into & separate agreement as the Parties mutually
agree. .

Upon a written request from NT to TWTC for the termination of Transit
Traffic for 3 state not covered by this ent, the Parties will enter
into an amendment within thirty (30) days of the request to add the new
state to this Agreement.

TRUNK FORECASTING, ORDERING AND PROVISIONING FOR
TERMINATION OF TRAFFIC

4.1

4.2

4.3

4.5

4.6

NT shall establish direct truniing with TWTC for the purpose of solely
delivering terminating traffic,
NT shall provision, at ks sole cost and expense, an appropriate jwanber of

Tis and/or DSI trunks. - CTrunk” or *Trunks”) for-the banspart and

" stapdards stated In Section 5.1 or In the altesniative NT mist ensve that

NT's Carrier Customers have established and maintain an alternative route
via the ILEC for the delivery of overfiow traffic for terminatian by TWTC,

Trunks shall be provided, at a minimam, over a D51 line with BBZS and
€4 Cleat Channiel Capabiilty OUCY).

Each Party shall be responsible for engineering and malntaining its
nebwork on &s side of the POL

All direct Trunks Installed pursuant to this Agreement shall camy Local,
EAS and Intra-LATA Toll treffic.

NT shall be responsible for aif the transport costs of defivering RS Transit
Traffic 0 TWTCs Ceniral Office Switches for services under this
Agreement, NT may elther purchsse trunks from TWTC at the same price
as NT couid purchase such trunks from the ILEC, or NT may negotiate
individual sales conltracts or a master service agresment with TWTC




4.?

4.8

4.9

through the appropriate TWTC channels and procedures.

Trunk Ferecasts For Direct Connections
4.7.1 NT shall provide TWTC with Trunk quantity forecasts In 3 mutially
commencing on

4.7.2

agreed upon format once evary six (6) months,
the date NT establishes a direct connection. The forecasts shail

include all information necessary to allow TWTC to manage its
trunking facifities.

NTshallprovidefmmtedTm&quant&vmqukmtsfora
periog that is no less than one (1) year from the of the
forecast and no more than two (2) years from tha date of the

g

Codes,
Telacordia docurnents BR 795-100-100 and BR 795-400-100.

Review and Update of Trunk Forecasts
4.8.1 At the tme the direct connection 15 estabished, each Party shall

provide the other with & point of contact regarding Trunk forecasts.
If NT becomes aware of any factors that would materially modify
ﬂmfmemﬁlthasprevlouslyprovlded,ltﬂmﬂprmpﬂywvlde
mmmafmmm

Provisioning Responsibiliies for Direct Connections; Trouble
Reporting and Management -
49,1 EBach Party shall provide to the other Party the contact number(s)

4.9.2

to its controf office which shalfl be accessible and available 24 howrs
a day, 7 days a week, for the purpose of, without Hmitation, (3)
coardinating Trunk orders (e.g., notifying the other Party of delays
In Trunk provisioning), (b) maintaining service {e.g., notifying the
cther Party of any trouble or need for repalrs), and (€) notifying
the other Party of any equipment fallures which may affect the
interconnection Trunks, Any changes to elther Party's operational
contact  currently fisted in Exhibit A shall be shak be
provided to the other Party In writing pursvant to the procedurss in
Section 22, below.

Each Party shall coordinate and schedule testing activities of Its
own personned, and others &5 applicable, to ensure that Trunks are
instafled in accordance with the Access Service Request ("ASR),




5.

7.

meet agreed-upon acceptance test requirements, and are placed in
service by the in-service date.

4.9.3 Prior to reperting any trouble with Interconnection fadilies & the
other Party, each Party shall perform sectionziization to determine
if trouble Is located in is facility or In its portion of the Trunks.

4.9.4 The Partles shall cooperatively plan and knplement coordinated

repair procedures for the Interconnection facilities In order o
ensure that trouble reports are resoived in a timely manner and

that the trouble is promptly eliminated.

4.9.5 Prior to the placement of any orders for direck connection Trunks,
the Parties shali meet and mutually agree upon technical and
engineering paremeters, Inciuding Glare and other control

as,

4.9.6 Overflow traffic Garried on the direct Trunks will be routed to LEC
andems.

NETWORK TRAFFIC MANAGEMENT

5.1

Blocidng Standard, NT shall maintzin a blocking standard of no more than
one percent (1%} during tha bouncing busy hour, Le., the peak busy time
each day, based upon mutually agreed engineering criteria (“Industry

Blocking Standard”.

SIGNALING
6.1 NT shall pass the call detall information required to permit billing of

access and redprocal compensation charges on all calis originating from
carriers interconnected to the NT tandiem and tenminating traffic to TWTC.

NT agrees not to change, manipulate, or in any way infentionally and
fraudulently modify traffic ne reconds, lnciuding CPNI and ANE.

COMPENSATION FOR TERMINATION

7.3

TWTC will terminate NTs Transit Traffic without com, persaﬂonfmmNT.
NT agrees o pass to TWIC aif signaling received by NT from the
originating carder, 1n the event that an originating Carrier passing traffic
to TWTC through NT Is not sending adequate sbnaﬂngnmrmmm
may request call record detall on such traffic snd NT Muemfym
TWTC the ordginating camier for such traffic. Nothing In this Agreement
whi slter the manner In which TWTC bilis NTs Carrler Customers for
terminating traffic. NT will bill NT's Carrfer Customers for sending Transit




Trafflc to TWTC through NT for termination, and NT wili not bl TWTC for
the originating Camier Customer’s Transit Traffic.

7.2 Traffic Recording, Exchange of Necessary Factors and Audits
7.2.1 In order to accurately bill traffic exchanged, the Parties shall each

723

perform traffic recording and identification functions necessary to
provide the services contemplated hereunder, regerdiess of
whether or not this Agreement resulis In a flow of compensation
between the Parties, NT agrees that either it ar i Camler
Customers shalt perform Local Number Portabllity (“LNP") queries
and that TWTC shall In no way be required to perform this
function. Each Party agrees to use cormerdally reasonable efforts
to accurately capture and transmit the actual MOU assodiated with
the Intra-LATA Yoll, Local and ISP Traffic &t terminates for the
cther Party In order to properly calculate the necessary
compensation between TWYC and NT's Carrler Custormers.

data, which can be used to
a.

per celendar year. The fPartles agrea to work together
cooperatively to resolve any problems uncovared as the result of
an audit performed In accordance with this Sediion 7.2.3 TWTC
and NT rust retain records of call datall and other Information
subject 0 dudit under this Section for a minimum of twalve (12)
months from the date the records are established.

7.3 Billing
7.3.1 All terminating traffic will be billed to NT's Carrier Customers in

232

accordarce with TWTCS applicable tariffs or Interconnection
agreement.
Transport facility costs shall be bifled either at the rate charged by

the ILEC In the serving area or at the rate negotisted with the
TWIC Sales organization, in accordance with Section 4.5 above.




8.

9.

0.

DEFAULT
8.1 In the event of Default, either Party may terminate this

in

whole or In part provided that the non-defaulting Party has first advised
the defauiting Party In wiiting ("Defaukt Notice™) of the alleged Default and
the defaulting Party fails to cure the alleged Default within sbdy (60) days
sfter recelpt of the Default Notice. Default is definad as:

8.1.1 Either Party’s Inscivency or-initiation of bankruptcy or receivership
pmﬂgsbyorammew

8.1.2 Fammpumrmawofﬂamﬂalmdmmm

GENERAL RF.SPONSIBIII‘I‘IES OF THE PARTIES

Contact with Subscribers (End Users), TWTC shall be the primary contact
and account control for all Interactions with its own subscribers, Nothing

In this agreement will prevent TWTC from contacting andormnbactlng
with NT's Carrier Customers,

9.1

gl z

9.3

mmmmmmwmwmmmmam
service recovery procedures (Including, without imitation, the procedures
farcpenma?;ﬁﬁuﬂetkkeu)nmwﬁofadntateﬂumpldresoulﬂm
of disputes mmmamywquammm
timelrand reasonabla feanner.. The Parties shall provide: esich gther '

“mgich _,mamshbuawmmmmw
escalation contact fists and service recovary
mnmmhmhmardmadeamw“&mtﬁ. -
Collocation. Except as specifically provided hereln, nothing in this
Agreement shall obilgate elther Porty to provide oollocalion space,
faciities or services to the other Party, Any such coliocation arrangement
shall be entered Into by each Party I its sola discretion. The terms and
conditions for any agreed-upon colfocation shalt be set forth in a separate
written agreement between the Partles,

TERM AND TERMINATION OF AGREEMENT
101 Thckﬂﬂaltenncfﬂl&AgfeuneuMmmmmmEﬁmm

and?}mﬂmnﬁnueﬂwreaﬂuforapﬂbdofm&)mm(mw
Tesm™).

10.2 Following expiration of the Initial Term, this Agreement shail automatically

renew for successive one (1) year terms uniess elther Parly requests




it

12

re-negotiation or gives notice of tarmination at least sbdy (60) days prior
to the expiration of the then-curent berm.
10.3 In the event that any requested re-negotistion does not conciude prior 0
explration of the then-curent term, this Agreement shall continue in full
force and effect until replaced by a successor agreement.
The Parties shall use thelr best endeavours to resolve all ocutstanding

!ssuesmﬂterenegoﬁaﬁmprmuowm,lmemﬁsmumm
mamdmmmmmm,

elther Party may at any time during the renegotiation, request
medlation or assistance from the Commission or, if applicable, the FCC, o

resolve the remalning lssues In the renegotiation process, in accondance
mmmmwmammmum

10.4

DISCLAIMER OF REPRESENTATIONS AND WARRANTIES

11.1 DISQAIMER OF WARRANTIES, EXCEPT AS EXPRESSLY SET FORTH IN
THIS AGREEMENT, NEITHER PARTY MAKES, AND EACH PARTY HEREBY
SPECIFICALLY DISCLAIMS, ANY REPRESENTATIONS OR WARRANTIES,
EXPRESS OR IMPLIED, REGARDING ANY MATTER SURIECT TD THIS
AGREEMENT, INCLUDING ANY IMPLIED WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR
IMPUED WARRANTIES ARISING FROM COURSE OF DEALING OR
COURSE OF PERFORMANCE.

INDEMNIFICATION

12,1 Each Party (the "Indemnifying Party”) shall indemnify, defend and hold
harmiess the cother Parly ("Indemnified Party™) from and against ail
Losses arising owt of any clalms, demands or sults {Claims™) of a third
party against the Indemnified Party to the extent arising out of the
negiigence or willful misconduct of the Party or out of the

Indemnifying
mweofmmdemmvwmm«mmhepemu,h
including but not Emited to, services

obligations under this Agreement,
furnished by the Indemnifying Party or by any of s subcontractors, urider
worker's compensation laws or simiar statutes.,

12.2 Each Party, asan!udauiMnng,agreeswhdermw defend, and




12.3

124

12.5

12.6

fimited to Claims arising from unauthorized disclosure of the End User's
mmadmwmmm,mmmaamm&u
equipment provided by cne Party to the cthesr
which elther Party configures s network violates any
intellectual property right.
melndamﬁedPartysmumdfyu\emdemang Partvprmnpgyatll;

%
3
§i

The Indemnified Party shall tender the defense of such Claim to the
Indemnifying Party and shail cooperate in every reasonable manner with
the defense or setiement of such Claim.

The Indemnifying Party shall, to the extent of Its ebligations to Indemnify
under this Agreement, defend with counsel any Claim. brought by a third
party agalnst the Indemnlfied Party. The Indemnifying Party shall keep
the Indemnified Party reasonably and timely appralsed of the status of

the Clalm. The Indemnified Party shall have the right to retain s
counsed, at s expense, and In but not direct the defense;

participate
provided, however, that ¥ there are reasonable defenses in o
moseassertedwmemmmngparty.ugmdmmmmus
counsal may raise and direct such defenses, which shall be at the

expense of the Indemnifying Party.
The Indemnifying Party shall not be tiable under the Indemnification

Mﬁﬁdd,mndiﬁmordel&yauduppmu Ifﬂndefmufaaaknhs

mwmmummmwhmmammemm
Party has falled to undertake the defense, then
mmmmmuu&mmmmmmmor

ﬂmehdmﬂﬂaﬁmobﬂgaﬂmufﬂmpammmmzzm
survive the expiration or termination of this Agreement for a period of

three (3) years.

LIMITATION OF LIABILITY
13.1 Except a5 otherwise pravided in Section 12 Indemnification, each Party

shal be responsible only for sérvice(s) and fackity(les) which are provided
by that Party, its authorized agents, subcontractors, or others retained by
- such parties, and neither Party shall bear any respansibiity for the




service(s) ammnmses)mmdeawmmm,asagws,
Party wif be

' negligence,
theory of liability and whether such damages were forsesable or not at the
time this Agreement was exacuted,

13.2 With respect to any dalm or sult for damages arising out of mistakes,
omissions, inferruptions, deleys or emors, or defecs in tansmission
ocaurting In cthe course of furnishing service hereunder, the flabllity of the
Party furnishing service, if any, shall not excead an amount equivalent
the proportionate charge to the other Party for the period of service
during which such mistake, omission, interruption, delay, eror or defect
in transmission or service ocours and continues., However, any
mistakes, omissions, interruptions, deRys Or emors, or defscts In
transmission or service which are caused or contributed to by the
negligent or wilful act of the other Party, or which arise from the use of
the other Party’spmvldedfadﬁﬂsorequlpnmmelhbmtyofmem

8

§

provislon does not restrict or ctherwise affect 8 Party’s indemnification
obligations under this Agreament.

14. COMPLIANCE

14.2 Each Party shall comply with all applicable federst, state, and local laws,
M&gmdmmmnsammm!spmmmmm

15, INDEPENDENT CONTRACTORS

15.1 No pertnership, joint venture, fldudary, employment or agency
reistionship is estzblished by entering Into this Agreement. Each Party
shall perform services hereunder as an Indspendent contractor and
nothing hereln shall be construed as creating any other relationship
between the Parties.




16. FORCE MAJEURE
16.1.]nmevertshal’i—e?ﬂwer?artyhveanydannorﬂgﬂ

Partvforanyde!ayorfaﬂumofpaﬂ;rmamebyw Party If such
delay or fallure of performance Is caused by or |5 the result of couses
beyond the reasonable control of such other Party and
Party’s fauk or negligence (a "Force Majeure Event”), including, but not
limied to, acts of God, fire, fiood, epidemic or other natural catastrophe;
unusually severe weathey; muclear accldents or pover
blackouts; hermristads,laws.wders,-mles,

condemnation ar taking by eminent domaln of any of 3 Patty'sfaﬂlltls
used In connection with the provision of services to its subscribers;
national emergency, insurmection, rict or war; labordiﬂhﬁesorm
simifar ocoumences,

16.2 In the event that a Force Majeure Event causes a Party to delay or fall to
perform any obligation(s) under this Agreement, the delaying Party shall
resume performance of Iix obligations 25 soon as practicable In a
nondiscriminatory manner that does not favor s own provision of
services over that of the non-delaying Party.

17. CONFIDENYIALITY ‘
17.1 8y virtue of this Agreement, TWTC and wmmmw
exchange ‘Canfidential Information belonging (- “Party.
reciplent of such Confidential Information shall
Confidential Information to any person or emy except reciplent’s
employess, contractors and consullants wiho know and.
whoagmeinwlﬂngwbabamdbymml the
recelved Confidential Information from wrRuthorized use
anmmmmmmmumwwm
party without the prior written consent of the ownes of the: Confidential
Information. The recipient shall use Confidential Information only for the:
purpose of this Agreement and shall protact such Confidential Information
from disclosure to others, using the same degree of care used o protact
its own confidential or proprietary Information, but In no event less than a
reasonable degree of care.

17.2 The restrictions of this Section 17 shall not apply to information thaty (1)
was publicly known at the time of the cwner's comemunication thersof to
the recipient; (i) becomes publicly known tivough no fault of the
recipient subsequent to the time of the owner's communication thereof to
the recipient; () was In the reciplent's possession free of any obiigation




173

17.4

i7.5

12.6

of confidence at the time of the owner's communication ¢ m

reciplent, and, the recpient provides the owner
at the tme the owner makes the

in order to faciiitate the owner seeking @ protactive ;
appmmmmedyfmmumpmperamntvmmm or kmit such

disclsure. The recipient agrees to coopaate with
such order or other remedy. The reciplent further

A¥ Confidential Information disciosed In connection with this Agreemant
tanglble fornv/shall be: retuned to tha owner promptly. upon wikten

neosssly Ay
not In Hleu of any appropriate rellef In the way of monetary damages.

CPNI related to 3 Party's subscribess obtained by virtue of this Agreement
shall be such Party's Confidential Information and may not be used by the
other Party for any purpose except performance of s obligatic

this Agreement, and In connection with such performance, shall be
disciosed onfy In accordance with this Section 17, unless the Party's
subsriber expressly directs such Party In writing to disclose such
informatfon to the other Pasty pursuent to the requirements of 47 US.C




18.

20.

Section 222(c)2). If the other Party seeks and obtains written approvel
to use or disclose such CPNI from the Party's subscribers, such approval
shall be obtained only In compliance with Section 222(c)2} and, in the
event such authorization Is oblained, the requesting Party may use of

distiose only such informatlon as the disciosing Party provides pursuant to
suchi authorization and may not use information that the requesting Party

has otherwise obtained, directly or indirectly, in connection with s
performance under this Agreament.

17.7 Except as otherwise expressly provided in this Section 17, nothing hereln
shall be construed as fimiting the rights of ekher Party with respect to Ks
subscriber information under applicable law, including without iimitation
47 US.C. Section 222, . ,

17.8 The provisions of this Section 17 shall sunvive the tenmination or
e;cpkaﬁmofmamforapeﬂodol’_mﬁm

GOVERNING LAW

18.1 This Agreement shall be governed by the laws of the state In which services
provided under this Agreement are performed , without giving effedt; to the
principles of conflicts of law thereof, except that if federal law, including the

TRANSFER AND ASSIGNMENT

{0 an entity
w«mmywmmumwmmwm
without the consert of the other Party, provided the assignee agrees In
wﬁmmmmwmmdmmmmmm
be binding upon and shall Inure to the benefit of the Parties’ respective
successars and assigns, No assigiment or delegation hereof should relleve
the assignor of its obligations under this Agreement.

TAXES

201 mmmmmmmmmmm
with Section 4.6 above, NT agreas that It shall be subject to all applicable




axes as spadfied under the relevant sales contracts or t2eiffs,

&

21. NON-WAIVER .
21.1 No release, discharge or walver of any provision hereof shall be
upon either Party uniess In writing and

22.2 Notices piven by one Party to the other Party under this Agreement shall
be in witing and shalt be (a) deliverad personally, (b) dellvered by
nationally recognized ovemight dellvery service, (c) malled by, certified
US mall postage prepaid, retumn recelpt requested or {d) defivered by
telecopy (0 the following addresses of the Partles or to such other address
as efther Party shall designate by proper notice:

TATC:

Vice President and Deputy General Counse!
Time Wamner Telecom ‘

10475 Park Meadows Drive

Littieton, CO 80124

Tel: (303) 566-1279
Fax: (303) 566-1010

With a copy to:
Rochelie Jones

Vice President, Regulatory Northeast
14 Walf §t, 9* Floor

New York, NY 10005




Tel: (212) 364-7319
Fax: (212) 364-2355

NT Tandem, inc.
1 5. Wacker Drive, Suite 200
Chlcago, 1L 60606
Atin: Ron Gaviliet

22.2 Notices will be deemed given 3s of the date of actual receipt or refusal to
accept, as evidenced by the date set forth on the relurn receipt,
confirmation, or other written delivery verification.

PUBLICITY ANRD USE OF TRADEMARKS DR SERVICE MARKS

23.1 Neither Party nor its subcontractors or agents shall use the other Party’s
trademarks, service marks, logos or other proprietary trade dress In any
advertising, press releases, publidly matters or other promotional
MMMMNMWWMMMM
heswwedlnsudil’altrssdedisuadm.

USEOFLICENSES

24.1 No llcense wamwmuawmmw
right (cther than the limited ficense to use consistent with the terms,
caonditions and restrictions of this Agresment) is granted by elther Party or
shall be implied or arise by estoppel with respect to any transactions
contemplated under this Agreement.

INSURANCE
25,1 Each Party shalt relain appropiiste insurance necessary to cover its
services and obligations under this Agreement.

SURVIVAL
26.1 Except as otherwise specifically stated, the Parties’ cbilgations under this
Agreement which by thelr nature are intended to continue beyorsd the




termination or expiration of this Agreement shall survive the termination
or expiration of this Agreement,

27, ENTIRE AGREEMENT

27.1 The terms contained inﬂalsAgreementmdanySdHNes,Eﬂbﬂs,
Appendices, tariffs and other documents or Instruments referred to
herein, which are incorporated Into this Agreement by this reference,
mmmmmmmmmmmmmmm
subject matter hereof, superseding all prior progosals
and other communications, oral or written, Neither Party shail be bound
by any preprinted terms additional to or -different from those in this
Agreement that may appear subsequently in the other Party’s form
aoamm(s,purdwseordm,qm acknowledgments, lovolces or

other communications. This Agreement does nat In any way affect either
ammmﬂmmpayﬂummwfurwm«m
mmwmmPWmmmamﬂanWorm

28. COUNTERPARTS
28.1 This Agreement may be executed In several counterparts, each shall be
mwmmaamwummmmmumm
mm‘iﬁmesamelnshumem. . ‘

19. Atm-lourr\'
29.1 E:cdhmmmwmnsmmntswmaMerﬂ\at(a}nhasMpm

necessary to provide
to perform its obligations under this Agreement, and {(d) ltisanmtfty
mwdhmwwymmmmmmmwdm

anges 0 18 R that the
respecﬂwrlghﬁandoﬂlgaﬂamdudlmusetmmmk




30.2

303

Agreemerit are based in part on the text of the Act and the rules and
ragulations promuigated thereunder by the FOC and the Commission as of
the Effective Date, Inﬂieev«tuf(ajwlegls}aﬁve,regmw
or ather legal action that materially affects the ability of a Party to

‘renegotiated, or that new terms and condiions be added W
Agreement, If applicable, and the Partles shall renegotiabe In goad
sud\muhsﬂ!yamepbb!enewwwisbn(s)asmaybereqw;pmm
that the new provisions shall not affect the validity of the remainder of
this Agreement not so affected by the Change of Law, In the event such
new provisions are not renegotiated within ninety (90) days after such

in

Eg

Remedies. In the event of @ dispute between the Parties heretinder, unless
spednawmaedhmsmormmmmm
may, 3t Its option, exercise any remedies or rights & has at faw or equity,
MMMmmmnm;wwtmmmm
termination, or any service under this Agreement, or termination of this
Agreement. No remedy set forh in this Agreement is intended to be
exciusive and each and every remedy shalf be cumulative and In addiion to
any cther rights or remedies now or hereafter existing under appiicable law
or otherwise, However, any cther rights or remedles now or hereafter
exdsting under applicable law or otherwisa shall continue to be available
only to the extent swch right or remedy has not been excludad or
modified by the terms of this Agreement.

Severgbllity. If any provision of this Agreement shall be held to be Wegal,

invalid or unenforceable, each Party agrees that such provision shall be
enforced to the maximum extent permissible so 33 to- effact the intent of




the Parties, and the validity, legality ang enforceabiiity of the remaining

provisions of this Agreement shall not In any way be affected or impaired

thereby. However, the Parties shall negotiate In good faith to amend this

Agreement to replace, with enforceabie anguage that refleds such intent

as closely as possible, the unenforcezble language and any provision that
e Wl‘b‘é‘mmwmmmorm vnehforceableranguage.,

R g, This Agreement is for

30.4 0 7] Be - AGETH YiSTHE
mmm«mmmmmmwm
herein express or implled shall create or be construed to create any
third-party beneficiary rghts hereunder, Except for provisions herein
Wamammnmm nothing In this Agreement

shall constiute & Party as & joint venturer, parner, employes, legal
representative or agent of the other Party, nor shall 3 Party have the right
or authority to assume, create or IncuF any flability or any obligation of any
M,mwmﬂd.w«hﬂnmwmw&ﬂuuﬂa
Farty unless otherwise expressly permitted by such other Party, Pxcept as
otherwise expressly provided in this Agreement, no Party underizkes o
perform: any obligation of the other Party, whether regulstory or
contractual, or to assume any responsibility for the managemant of the
cother Party's business,

30.5 Jolnt Work Prodixt, This Agreement Is the joint work product of TWTC
and NT. Accordingly, in the event of ambiguity, no presumption shall be
lmposedagah:stdﬂw?adyhymmddouxmntprepamﬁat

slmﬂarmnmmentsuﬂtmyoﬂ:eraﬂﬁa.

30.7 Requiatory Filing, The Parties acknowiedge that this Agreement, and
aaudmmw,wummmm,wmm:g
approval by, varlous state andjor federal agendes. Should such Ailng or
approval be required from e to me, or at any time, the Parties shall
cooperate, to the odent reasonable and lawﬂl, in providing such
Information as Is necessary In connection with such fillng or approval.

30.8 amendments,Unless otherwise expressly permittad herein, this A
Emmntbemdmmmmmamedbyadwmm



1IN 'WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed
as of the day and year first weitten above.

Time Wamer Telecom - NY, LP. Neutral Tandem-New York, LLC

By : Time Warner Telecom General Partnership,

its general partner
By : Time Warner Telecom Holdings Inc.,

Its managing genral partner ' X

Time Wames Telecom of Georgla, LP. . Neutral Tandem-Georgla, 11C
By : Time Wamer Telecom General Partnership,
usgeneraipartmr

Time Wamer Telecom of Indiana, LP. Neutral Tandemvindlana, L1
By : Time Warmner Telecom General Partnership,

its general partner
By : Time Wamer Telecom Holdings Inc.,

s managing general partner
By: T, D] WM
Narles_shaas (Bewsece

Name:Tlna Dayis



............ Tme WamerTelecom ot Wisconsin L. ... . Neutral Tandera-Tiinals, LL.C
By : Time Wamer Telecom General Partnership,

s general partner
By : Time Warner Telecom Holdings Inc.,

Time Warner Telecom of Californla, LP. Neutral Tandem-California, LLC
By : Tkme Warner Telecom General Partnership,

its general partner
W:mWamerTeimnHomusm.,

Name:Jlnz Davis
Title:_Vice President and Deputy General Counsel  Titlei. Aesede gz
Date: 1~ KD Dote.__ 4-30-~a¢

" Time Wamer Telacom of Minnesota LLC Neutral Tandem-Minnesota, LLC

By: Time Warner Telecom Holdings Inc.,




Time Warner Telecom of Ohlo LLC
By: Time Wamer Telecom Holdings Inc.,,
its sole member

ate:__9:22:05
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EXHIBIT 9



DOCKET NO. 24844-1J: Petition of Neutral Tandem Inc. for Interconnection with
Level 3 Communications and Request for Emergency Relief: Consideration of
Staff's Recommendation. (Shaun Rosemond, Dan Walsh)

L Background

On March 2, 2007, Neutral Tandem, Inc. (“Neutral Tandem™) petitioned the Georgia
Public Service Commission (“Commission™) to: “ (1) establish interconnection terms and
conditions for the continued delivery by Neutral Tandem of tandem transit traffic to Level 3
Communications, Inc. and its subsidiaries (collectively “Level 3™); and (2) issue an interim order
on an expedited basis directing Level 3 not to block traffic terminating from Neutral Tandem
over the parties’ existing interconnections while this Petition is pending, so as to avoid disrupting
the delivery of calls.” (Neutral Tandem Petition, p. 1) (footnotes omitted).

At its April 3, 2007 Administrative Session, the Commission adopted a Procedural and
Scheduling Order. Consistent with the Procedural and Scheduling Order, Level 3 filed its
Response to Petition, Motion to Dismiss Petition and Motion for Migration Plan {“Response™) on
April 6, 2007. On May 3, 2007, the Commission held a hearing on the Petition, and received
testimony and evidence from expert witnesses sponsored by both Neutral Tandem and Level 3.

1L Summary of Staff’s Recommendation

Staff recommends that the Commission order Level 3 to interconnect directly with
Neutral Tandem provided that Neutral Tandem pays Level 3’s reasonable costs of
interconnection. Neutral Tandem should not be required to pay reciprocal compensation or an
additional fee to Level 3 as a condition-of the direct interconnection. The Commission is not

' preempted from requiring Level 3 to-interconnect directly with Level 3. Level 3 is obligated
under O.C.G.A. § 46-5-164(a) to permit reasonable interconnection with Neutral Tandem. Given
that Neutral Tandem is a transit provider, direct interconnection is necessary for interconnection
to be reasonable. Under the condition that Nentral Tandem pays all of Level 3’s reasonable costs
of interconnection, direct interconnection is reasonable for Level 3 as well. Level 3 does not
require AT&T to pay reciprocal compensation when it transports traffic that originates on the
network of another provider. There is not a reasonable basis for Level 3 to discriminate between
Neutral Tandem and AT&T with regard to the provision of transit service.

The reasoning behind Staff’s conclusions is set forth in more detail below.
Il.  Positions of the Parties

A NEUTRAL TANDEM

Neutral Tandem complains that Level 3 refuses o interconnect directly with it unless
Neutral Tandem pays Level 3 reciprocal compensation for traffic that originates on the networks

of a carrier customer of Neutral Tandem and terminates on Level 3°s system, or if Neutral
Tandem coliects the reciprocal compensation payment from the carrier customer and passes it on




to Level 3. Neutral Tandem charges that Level 3’s refusal to directly interconnect with it absent
this condition violates the Georgia Telecommunications and Competition Development Act of
1995 (“State Act™) O.C.G.A. § 46-5-160 ef seq., which requires local exchange companies to
allow for reasonable interconnection and prohibits local exchange companies from
discriminating in the provision of interconnection services. (See, 0.C.G.A. § 46-5-164(a) and
{b)). Neutral Tandem states that Level 3 directly interconnects with AT&T as a tandem traffic
provider, and therefore, should directly interconnect with Neutral Tandem.

B. LEVEL 3
Level 3 rebuts the Petition with the following arguments:

1) The State Act is preempted by the Federal Telecommunications Act of 1996
(“Federal Act™), 47 U.S.C. 251 ef seq.

2)  State Act only requires “reasonable” interconnection. It does not require direct
interconnection.

3 AT&T is an incumbent local exchange company (“ILEC™), and Neutral Tandem
is not, Therefore, a reasonable basis exists for treating the two providers
differently.

4) Neutral Tandem is not providing an “interconnection service” as defined in the
State Act; therefore the State Act cannot be construed to prohibit discrimination
against it.

5) Cost recovery arrangements proposed by Level 3 were intended to defray delivery
costs borne by Level 3 as a result of the direct interconnection.

v. Staff's R_ecqmmcndai;ion

Staff recommends that the Commission order Level 3 to interconnect directly with
Neutral Tandem provided that Neutral Tandem pays all of Level 3’s reasonable costs of
interconnection. Neutral Tandem should not be required to pay or pass on reciprocal
compensation payments to Level 3. Staff responds to the arguinents raised by Level 3 as follows:

1. Preemption
The Eleventh Circuit recently explained:

[TThe Supreme Court has identified three types of preemption: (1) express
preemption; (2) field preemption; and (3) conflict preemption. “Express
preemption” occurs when Congress has manifested its intent to preempt
state law explicitly in the language of the statute. If Congress does not
explicitly preempt state law, however, preemption stitl occurs when federal
regulation in a legislative field is so pervasive that we can reasonably infer
that Congress left no room for the states to supplement it — this is known as
“field preemption” or “occupying the field.” And even if Congress has
neither expressly preempted state law nor occupied the field, state law is
preempted when it actually conflicts with federal law. “Conflict



preemption,” as it is commonly known, arises in two circumstances: when it
is impossible to comply with both federal and state law and when state law
stands as an obstacle to achieving the objectives of the federal law.

Cliff v. Payco General American Credits, Inc., 363 F.3d 1113, 1122 (11™ Cir. 2004) (citations
omitted). The fundamental question is the intent of Congress, as revealed in the language of the
statute as well as the structure and purpose of the statute. Id. See also United Parcel Service, Inc.
v. Flores-Galarza, 318 F.3d 323, 334 (1% Cir. 2003).

Every preemption analysis “start[s] with the assumption that the historic police powers of
the states are not superceded by federal law unless preemption is the clear and manifest purpose
of Congress.” Cliff v. Payce, 363 F.3d at 1122 citing Rice v. Santa Fe Elevator Corp., 331 U.S.
218, 230 (1947); see also Maryland v. Louisiana, 451 U.S, 725, 746 (1981). This presumption
also requires that any preemptive effect that is found to exist must be given a narrow application.
Medironic, Inc. v, Lohr, 518 U.8. 470, 485 (1996). The power to pre-empt state law is “an
extraordinary power. ..that we must assume Congress does not exercise lightly.” Id.; Gregory v.
Asheroft, 501 U.S. 452, 460 (1991). The presumption against preemption is particularly
appropriate where Congress has legislated in a ficld that has traditionally been regulated by the
States, such as local telephone service. Louisiana Pub. Serv. Comm’n v. FCC, 476 U.S. 355

(1986).

It does not appear that Level 3 is alleging express preemption of the State Act, and Staff
is not aware of any provision in the Federal Act that provides that states are so preempted. The
second type of preemption is field preemption, which as explained above, exists when federal
regulation is so pervasive that Congress left no room for states to supplement it. Again, it is
unclear as to whether Level 3 is asserting field preemption. Regardless, the eXpress presérvation
in Section 261 of state authority to implement state regulations that are non inconsistent with

federal regulations defeats any such argument.

Level 3 does assert “conflict” preemption in this instance. Level 3 claims that it is
permitted under Section 251(a)(1) of the Federal Act to interconnect indirectly. (Level 3
Response, p. 5). Level 3 characterizes Neutral Tandem’s Petition as “an impermissible attempt to
circumvent the federally-mandated interconnection process . . .” /d. Level 3 argues that
construing 0.C.G.A. § 46-5-164 to require Level 3 to interconnect directly with Neutral Tandem
would conflict with its obligations under the Federal Act to interconnect directly or indirectly.

(Level 3 Brief, pp. 9-10).

Level 3 also argues that the Federal Act indicates Congressional intent to displace state
regulatory authority to allow state commissions to mandate CLEC to CLEC direct
interconnection. (Level 3 Brief, p. 13). Level 3 argues that the premise of the Federal Act is to
leave CLEC to CLEC interconnection to the market. /4. at 14. Neutral Tandem argues that
Section 251(2)(1) does not specify which party has the choice of direct or indirect
interconnection or the circumstances of the interconnection. (Neutral Tandem Brief, p. 11).
Neutral Tandem also argues that state authority to impose requirements that foster local
interconnection and local competition is preserved by Section 261 of the Federal Act. /d at 17,



citing to Michigan Bell Tel. Co. v. MCIMetro Access Transmission Serv., Inc., 323 F.3d 348 (6™
Cir. 2003). Neutral Tandem contends that its infrastructure investment provides valuable

redundancy and resiliency to the Georgia telecommunications network. Id. at 21. Neutral
Tandem also states its position would honor the “cost causer pays” principle. /d. at 22. In
addition, Neutral Tandem argues that its presence provides a competmve alternative to AT&T as
the transit traffic provider. Id at 24.

Staff does not agree with Level 3°s position that a decision that required it to directly
interconnect with Neutral Tandem would conflict with the Federal Act. The first step in the
analysis is to determine the obligations of CLECs under the Federal Act to interconnect. Section
251(a)(1) requires all local exchange carriers to “interconnect directly or indirectly with the
facilities and equipment of other telecommunications catriers.” Level 3°s apparent position is
that this statutory provision is satisfied if a LEC agrees to do either. However, the statute does
not say that the party from whom interconnection is being requested is permitted to demand its
preferred form of interconnection and limit the type of interconnection to which the requesting

party is entitled.

Further, as discussed above, Section 261(b) and (¢) preserve state authority to enforce or
impose requirements on telecommunication carriers that are necessary to further competition,
provided the requirement is not inconsistent with the Federal Act or FCC regulations to
implement the Act. For the public policy goals cited to in Neutral Tandem's brief and discussed
herein, Staff conciudes that requiring Level 3 to interconnect directly with Neuiral Tandem is
necessary to further competition. In Michigan Bell, the Sixth Circuit found that as long as state
regulations do not prevent carriers from taking advantage of Sections 251 and 252 of the Federal
Act, state regulations are not preempted. 323 F.3d at 358-59. For the reasons discussed above,
Staff does not believe that requiring Level 3 o interconnect directly with Neutral Tandem would

" not preven;l: a carrier from; takmg advantage of Sectlon 251 or 252,

A review of the case law relied upon by Level 3 in its case for preemption reveals that the
authority does not apply to the relief sought in this case. For example, in Wisconsin Bell v. Bie
340 F.3d 441 (7% Cir. 2003), the seventh circuit found preemption where a state tariff required
the ILEC to state a reservation price, The Court concluded that the Federal Act’s arbitration
procedure was interfered with by the state requirement that effectively mandated that
negotiations begin at the reservation price:listed in the tariff. 340 F.3d at 445. The Court also
found that the tariff would result in appeals being filed in state court as opposed to federal court
as required in the Federal Act for appeals of state commission decisions under Section 252. Jd. at
445. Neither of those circumstances is present in this dispute. The Federal Act neither sets forth
the detailed process for CLEC to CLEC arbitzations that it does for ILEC to CLEC arbitrations,
nor does it require state commission decisions on CLEC to CLEC interconnection be appealed to

federal court.

In Pacific Bell v. Pac-West Telecomm., 325 F.3d 1114 (the Cir. 2003), the ninth circuit
found a general rulemaking inconsistent with the Federal Act because it changed the terms of

“applicable interconnection agreements™ and contravened the provision that agreements have the
force of law. 325 F.3d at 1127. An order requiring Level 3 to interconnect directly with Neutral
Tandem under the terms set forth in Staff’s recommendation would not change the terms of




applicable interconnection agreements or contravene the Federal Act’s provision that agreements
have the force of law.

Level 3 also relies upon the decision in MCI v, Hlinois Bell, 222 F.3d 323 (7" Cir. 2000).
(Level 3 Brief, p.11). However, the language cited to in Level 3’s brief is from the Court’s
discussion of whether the state has waived its Eleventh Amendment immunity by participating in
the Federal Act’s scheme. It is not discussing the issue of preemption. The question of state
regulations that are necessary to further telecommunications competition and are not inconsistent
with the Federal Act were not before the Court so there is no analysis of what type of state

regulation would survive preemption.

2. Reasonable Interconnection

Level 3 also argues that the State Act only requires reasonable interconnection; it does
not require direct interconnection. (Level 3 Response, p. 11). However, whether “direct” or
“indirect” interconnection is reasonable in a given instance is a determination for the

Commission.

Neuiral Tandem is a provider of transit services. Its carrier customers use its service to
transpott calls that originate on one of their networks and terminate on the network of another.
AT&T also provides transit services and is interconnected directly with the other
telecommunications companies as a result of its historic¢ position in the market. It would not
serve any purpose for a carrier to transport a call originating on its network through Neutral
Tandem if that call still must be transported through AT&T in order to terminate on Level 3’s
system. The carrier would simply use AT&T as the transit provider and exclude Neutral Tandem
from the process. Therefore, indirect interconnection is not a reasonable option for Neutral
Tandem. Under the condition that Neutral Tandem pays all of Leve! 3’s reasonable costs for
interconnection, Level 3 is not harmed by the Staff’s recommendation. Level 3 does not have a
reasonable basis for refusing direct interconnection under such circumstances.

Given Neutral Tandem’s function as a transit provider and including the condition that
Neutral Tandem pay Level 3’s reasonable costs, Staff recommends that the Commission order
that direct interconnection is necessary for reasonable interconnection in this instance.

3. [inreasonable Discrimination

Neutral Tandem has charged that Level 3 is unreasonably discriminating against it in
violation of 0.C.G.A. § 46-5-164(b). The basis for this charge is that Level 3 will not
interconnect directly with Neutral Tandem unless Neutral Tandem pays it reciprocal
compensation or some other fee in addition to its costs, when a comparable payment is not
required from AT&T as a condition of direct interconnection with Level 3. Level 3 responds that
AT&T’s ILEC status provides a reasonable basis for the disparate treatment, Specifically, Level
3 states that it receives other services and benefits from direct interconnection with AT&T.
(Level 3 Brief, p. 28). Level 3 also points out that AT&T may be required to provide transit
services as a result of its historically derived ubiquitous network. /d



That AT&T is an JLEC and Neutral Tandem is a CLEC does not by itself constitute a
reasonable basis for discriminating between the two providers. There has to be a distinction that
provides a reason for treating the two differently in this instance. The fact that AT&T became in
effect a default transit service provider as a result of its ubiquitous network is not a reasonable
basis for Level 3 to refuse as favorable terms and conditions from another transit service
provider. The fact that AT&T provides other services to Level 3 that have nothing to do with
transit traffic is not a reasonable basis to refuse to interconnect directly with another transit
provider. If the calls from Neutral Tandem’s carrier customers were transported to Level 3 using
AT&T as a transit provider, Level 3 would not receive reciprocal compensation from AT&T and
would not be given any better or additional information about the originating carrier.

A reasonable objection by Level 3 would be if there were costs related to directly
interconnecting with Neutral Tandem that Neutral Tandem was not willing to cover. There was
conflicting record evidence on this issue. Staff recommends that Neutral Tandem be required to
pay for all reasonable costs of the direct interconnection.

Fiﬁaily, Staff recommends that the Commission find it has authority to order direct
interconnection regardless of whether there is unreasonable discrimination.

4, Interconnection Service

Level 3 argues that Neutral Tandem is not providing an interconnection service because it
does not originate or terminate telecommunications service. (Level 3 Brief, pp. 26-27). Because
0.C.G.A. § 46-5-164(b) only applies to the provision interconnection services, Level 3 argues
that Neutral Tandem is not entitled to the relief that it secks, Id. at 26.

Level 3 is correct that Neutral Tandem does not originate or terminate
telecommunications service. However, that does not mean that Neutral Tandem does not provide
an interconnection service. 0.C.G.A. § 46-5-162(8) defines “interconnection service™ to mean |
“the service of providing access to a local exchange company’s facilities for the purpose of |
enabling another telecommunications company to originate or terminate telecommunications |
service.” The definition does not require that the LEC originate or terminate a cali. Neutral
Tandem’s service meets the definition of “interconnection service” because it provides access to |
a LEC’s facilities for the purpose of enabling another company to criginate ot terminate
telecormmunications service.

0.C.G.A. § 46-5-164(b) provides that “The rates, terms, and conditions for such
interconnection services shall not unreasonably discriminate between providers . , .” The
prohibition against unreasonable discrimination applies to the service offered by Neutral
Tandem.




5. Cost Recovery

Level 3 states that the cost recovery arrangements were intended to defray delivery costs
borne by Level 3 from the traffic sent to it by Neutral Tandem. (Response, p. 18). As mentioned
above, Staff recommends Neutral Tandem be ordered to pay all reasonable costs of direct
interconnection. In connection with any uncollected amounts from incoming calls, again, Level 3
is not placed in any worse position as a result of its interconnection with Neutral Tandem. That
is, Neutral Tandem will provide Level 3 with the same information that AT&T will provide if

the calls are transited over AT&T' s network.
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The Staff of the lilinois Commerce Commission (“Staff*), by and through its
counsel, and pursuant to Section 766.300 of the Commission’s Rules of Practice
(83 . Adm. Code 766.300), respectiully submits its Initial Brief in the above-

captioned matter.

l Procedural History

On Aprit 25, 2007, Neutral Tandem, Inc. and Neutral Tandem-lllinois, LLC
{hereinafter “Neutral Tandem”) filed its Complaint and Request for Declaratory
Ruling with the Commission, seeking remedies against Level 3 Communications,
LLC (hereafter “Level 3") for violations of the Public Utilities Act, 220 ILCS 5/1-
101, at. seq. See, generally, Compiaint. Neutral Tandem’s Complaint is brought
pursuant fo Sections 10-108 and Section 13-518s enforcement provisions for
those prohibited activities enumerated in Section 13-514; specifically alleged by
_ :Neutrél‘ fandem are‘-violatibﬂs"'df"Se'cﬁon 13-514(1), (2), and (6). Neutral
Tandem's Complaint aiso alleges that Level 3's coﬁﬁuct violates Section 13-
702's requirement that camiers “receive, transmit and deliver” fransmissions from
a carrier with whom a physical connection may have been made. The Complaint
further contains allegations that Level 3's actions are in viclation of Section 9-
250,

On May 3, Level 3 ﬂled s Answer to Neutral Tandem's Complaint, in
which it denied all material allegations. On May 8, 2007, a status hearing was
convened and a schedule established. Thereafter, the parties and the Staff filed
direct, response, and reply testimony that was admitted Into evidence at hearings




held on May 22 and 23, 2007, where witnesses were subject to cross-

examination and the matter continued generally. This Initial Brief follows.

0 Statement of the Case

The dispute at issue in this matter arises from a set of facts that remain
largely undisputed. Neutral Tandem is a provider of tandem transit services to
third-party CLECs. Complaint, 16; Answer, 116. Neutral Tandem states that it

originates no traffic, Complaint, 36, and Staff understands this not to be a
disputed matter. Ses, e.g., Level 3 Ex. 1 at 5. Neutral Tandem currently delivers

traffic to Level 3 in lllinois over direct interconnection faciliies. Complaint, 123;
Neutral Tandem Ex. 3 at 3-4; Level 3 Ex. 1 at 8. Neutral Tandem and Leve! 3
have been intafconnected for over two years pursuant to a series of negotiated
contracts: a July 6, 2004 contract governed traffic from Neutral Tandem to Level
3; a February 2, 2004 contract gqvgmed‘ traffic to Broadwing (a Level 3
suﬁ*s’iﬂiary; and an August 18, 2005 contract govemad trafﬁc in the reverse, from
Level 3 to Nautral Tandem. Complaint, T§21-24; Answer, §21-24. Of the three
contracts, only a contract goveming the flow of traffic from Level 3 to Neutral
Tandem is agreed by both Neutral Tandem and Level 3 to be currently effective,
having been subject to Amendment by the parties on January 31, 2007.
Complaint, 1124, Answer, 124

On February 14, 2007 Level 3 directed a letter to Neutral Tandem,
purporting to terminate the other two contracts and pursue negoliation of a single
agreement. Complaint, 126, 28; Answer, 1126, 28; see also, Complaini, Ex. 3.




Level 3 étated that temmination of the parties’ interconnection facilities was to
occur if accord was not reached. Id.

Neutral Tandem filed the present Complaint with this Commission
following an April 24 lefter to this Commission confirming Level 3's intent to
disconnect on June 25, 2007, Complaint, 34 and Ex. 8. In its Complaint,
Neutral Tandem avers that the inabllity to resolve the dispute Is due in large part
o Level 3's demand that Neutral Tandem pay Level 3 compensation for traffic
that is originated by the end-users of Neutral Tandem's third-party carrier

customers, Complaint, §36.

i, Burden and Standard of Proof

A.  Burden of Proof
N The party seeking reﬁef generaﬂy bears the burden of proof. ;Pe_qu_
Outh, 124 HI 2d 326, 337 (1988) The term “burdan of proof’ inciudes the burden
of going forward with the evidence, and the burden of persuading the trier of fact.
People v, Ziltz, 98 ll. 2d. 38, 43 (1983). The burden of persuading the trier of fact
does not shift throughout the proceeding, but remains with the party seeking
relief. Ambrose v. Thornton Twp. School Trustees, 274 M. App. 3d 676, 690 (1
Dist 1995), app. den., 164 I 2d 557 (1995); Chicago Board of Trade v. Dow
Jones & Co., 108 Hl. App. 3d 881, 686 (1* Dist. 1982). It is clear, therefore, that
Neutral Tandem, as complainant here, bears the burden of proof,
The Staff notes, however, thai Section 13-514 of the Hlllinois Public Utilities
Act, 220 ILCS 5/13-514, states that cerlain types of conduct, specifically




enumerated in subsections (1) through (12) of that Section, constitute per se
impediments to competition, and consequently proscribed practices within the
meaning of that Section. 220 ILCS 5/13-514(1)-(12). Accordingly, if Neutral
Tandem demonstrates that Level 3 engaged in any of the enumerated conduct, it

is entiled to judgment, regardiess of whether it has suffered or might suffer harm

asa resdlt of such conduect,

8. Standard of Proof |
Section 10-15 of the lliinois Administrative Procedure Act provides that

“lulnless otherwise provided by law or stated in the agency’s rules, the standard

of proof in -any contested case hearing conducted under this Act by an agency

shall be the preponderance of the evidence.” 5 ILCS 100/10-15. The Commission

has observed that the Administrative Procedurs Act standard appears to be: “the

appropriate standard in all contested cases[.]” Order at 4, lllinois Commerce
nimissl ) ‘ of 83 lil. Admin: Code Part 200, ICC

Docket No. 92-0024 (April 29, 1992). Consequently, the standard of proof in this
case is the preponderance of the evidence standard.

V. Argument

A Summary of Staff Recommendations

The Commission should find in favor of Neutral Tandem. The Commission
has specific authority to address and resolve this complaint under Section 13-515
of the Public Utilities Act, and should do so as a matter of sound policy. Neutral
Tandem is, as a matter of law, not liable to pay reciprecal compensation to Level




3 for traffic originated by third-party CLECs. Level 3 cannot, in any case be heard
fo complain about not receiving reciprocal compensation from CLECs whose
traffic Neutral Tandem delivers to it, when Level 3 itself has made no attempt or
effort to elther bili originating CLECs for traffic it has terminated on their behalf, or
to pay reciprocal compensation that it initiates and such CLECs terminate.
Moreover, Hlinois law clearly favors the maintenance of direct interconnection
where, as here, it has been established, and the severance of the direct
interconnection facilities at issue here would constitute {a) refusal or delay of
interconnections or collocation or providing inferior connections to another
telecommunications carrier; (b) impairment of the speed, quality, or efficiency of
services used by another telecommunications carrier; and (c) acting or failing to
act in 2 manner that has a subsiantial adverse effect on the ability of another
felecommunications carrier to provide service to its customers.

Moreover, Level 3's conduct is clearly unreasonable inasmuch as its
grievance here - failure to receive adequate compensation for use of its network
— is of its own making, and its threst of unilateral disconnection, considered along
with its apparently having engaged in such conduct in the past, indicates a
greater interest in commercial advantage than the maintenance of uninterrupted
exchange of traffic that should be of primary importance to all carders in a
network of interconnected networks. Likewise, Level 3, by rejecting the
agreement by which Neutral Tandem delivers traffic to it, hours after executing
agreements pursuant to which it delivers traffic to Neutral Tandem, has engaged

in conduct difficult to reconcile with good faith.




Accordingly, Level 3's threat to sever direct interconnection with Neutral
Tandem constitutes a violation of Section 13-514{1), {2), and {6), and Section 13-
702.

The Commisgion shouid not require Level 3 to interconnact with Neutral
Tandem on the same terms that it interconnects with AT&T Iliinois, the incumbent
LEC. The Commission should order Level 3 to maintain direct interconnection
with Neutral Tandem until further order of the Commission. The Commission
shouid direct Level 3 and Neutral Tandem to negotiate in goodfalth regarding the
sharing of costs directly related to the mainténance of direct interconnection
faciiities between their networks, and to reach an agreement regarding the
sharing of such facilities. This Commission should retain jurisdiction over the

matter shouild additional intervention be needed o effectuate the intent of its final

Order.

B. Pollcy Considerations and Decisional Principles
From a policy perspective, the Staff recommends that the Commission’s

make its determinations in this proceeding based upon the following basic
propositions:

« The Commission can and should, where necessary, review
interconnection and traffic exchange arrangements between CLECs to
ensure these are consistent with the public interest, and that these do not
violate provisions of any applicable statute or regulation;

» The public interest is served by Commission review of interconnection and

traffic exchange arrangements between Level 3 and Neutral Tandem to




ensure pertinent terms and conditions are just and reasonable (and
consistent with applicable statute or regulation}; and
« The “calling party network pays” principle that govems ILEC traffic

exchange aiso properly applies to traffic exchanged between CLECs.

StaffEx. 1.0 at5

The Commisslon should hear and resolve this dispute, notwithstanding
that it is betwesn CLECs. Section 13-103 of the Public Utilities Act, 220 ILCS
5/13-103, declares the establishment and maintenance of compefitive
telscommunications markets to be a fundamental policy of the state of illincis
{(subject to considerations such as reasonable and non-discriminatory rates and
charges). To help advance this general policy, Section 13-514 of the Public
\Hilities Act prohibits telecommunications carriers from acting in a manner that
would impede the development of competition in any telecommunications
market. 220 ILCS 5/13-514. Section 13-515 of the Act grants a right of action to
any telecommunications carrier aggrieved by the anticompetitive actions of any
other telecommunication carrier, without reference io whether either or both
carriers are CLECs. 220 ILCS 5/13-515. Section 13-702 of the Act further
prémotas this competitive policy by requiring that traffic be exchanged between
carriers without delay or discrimination, pursuant to the physical interconnection

arrangements made between carriers. 220 ILCS 5/13-702.

Without question, the services at issue in this proceeding are
“telecommunications services” as defined in Section 13-203 of the Public Utilities
Act, 220 ILCS 5/13-203, and are subject to Commission review. Accordingly,




Sections 13-103, 13-514, 13-701 (and other applicable provisions of the PUA)

are fully applicabie to the resolution of this disputa.

In Staff's view, the only reason the Commission should decline to rule on
the terms and conditions of interconnection and traffic exchange between Level 3
and Neutral Tandem in this dispute is if it is explicitly precluded from doing so by
applicable state or federal statute or regulation. Staff Ex. 1.0 at 7. itis not Staff's
understanding, howsver, that any such legitimate preclusion has yet been raised
in this proceeding, and Staff is unaware of any such preclusion by statute or
regulation. Staff Ex. 1.0 at 7.

it may be argued, see Level 3 Ex. 2.0 at 5, that the Commission should,
as a poficy matter, decline to involve itself in disputes between competitive
carriers regarding their interconnection. The Staff agrees that, to the extent the
terms and conditions of so-called “commercially negotiated. agreements” between
camiers do not raise lpublic interest issues- (é;uch‘ as whether the rates involved
are Just and reasonable), Commission review is not necessary. Staff Ex. 1.0 at 7-
8. However, where a dispute between carriers involves precisely such matters,
Commission review is in the public interest. |d. at 8. Indeed, Commission review
may be required to ensure that telecommunications ftraffic is appropriately
exchanged between carriers. Id.

The Staff is cognizant that, as a general (and practical) matter, the
Commission does not review the terms and conditions goverming interconnection
and traffic exchange amangements between CLECs. Staff Ex. 1,0 at 8. Unlike
instances involving ILECs, bargaining power in arrangements between two




CLECs generally is regarded as roughly equal, and neither party Is generally
thought able fo wield undue market power. Id. Accordingly, federal law does not
prescribe state Commission review of such agreements. Id. However, it does not
follow from this that the Commission should not review such arrangements

between CLECs when specific issues of concem arise, as in this instance. Id.

The public intarest concern implicated here is the exchange of traffic. The
agreement per se between carriers (fwo CLECs in this instancs) is not of central
importance, but rather the interconnection and traffic exchange arangements
{and the terms and conditions thereof) that are central to competitive policy. Staff
Ex. 1.0 at 8. Tha purpose of interconnection between camiers is, of course, fo
enable exchange of traffic. Id. Interconnection is pointless for any reason other
than traffic exchange. Id. Traffic exchange, subject to appropriate terms and
conditions, is essential to competitive telecommunications markets and services.
Id. ‘at 8. Without reliable and efficient trafic exchange, the “network of muitiple
interconnected networks® essential to competitive telecommunications markets
will either function poorly or not at all. id. at 9. It follows that, from a policy
perspective, regufatory oversight, where required, | of terms and conditions
goveming interconnection and traffic exchange between gl| carriers is necessary
and appropriate. |d.

Level 3 insists that it is “not in the public interest™ for the Commission to
“orce two competitive pibviders inte a regulated agreement”. Level 3 Ex. 2 at 5.
The fallacies of Level 3's position are apparent and unmistakable. The first is the
obvious hyperbole; as already acknowledged, the Commission only reviews




agreements involving two CLECs when intractable issues arise, and only reviews
and overseas those portions such agreements necessary to ensure consistency
with the public interest. The second is Level 3's failure to recognize any
circumstance between CLECs where Commission oversight is appropriate. To
illustrate, Level 3 would have the Commission sit idly by even when a dispute
between CLECs regarding interconnection and traffic exchange would cause
calls to be blocked or not otherwise completed.' This is patently erroneous and

contrary to the Commission’s authorities and responsibilities to protect the public

interest,

C.  Neutral Tandem is Not Obligated to Pay Reclprocal Compensation to
Level 3, and Level 3 May Not Require Neutral Tandem to Do So.

Section 251(b) of the federal Telecommunications Act of 1996 provides, in
relevant part that: “[e]ach local exchange carrie_r has ... [tfjhe duty to establish
reciprocal -oomr.‘\ensation arrangements for the transport and tenmination of
telecommunications[.]” 47 U.S.C. §251(b)5). FCC rmles promulgated to
implement Section 251(b)(5) state in relevant part that:

[A} reciprocal compensation arrangement between two carriers is
one in which each of the two carmiers receives compensation from
the other camier for the transport and termination on each carrier's
network facilities of telecommunications traffic that originates on
the network facilities of the other carrier.

47 C.F.R. §51.701(e)

! Whether the instant dispute actually would cause fraffic to be blocked or otherwise not
completed is immaterial to the matter at hand. The Commission ultimately will assess the facts
and merits of the two parties’ positions concaming this possibility.

10




Further, FCC rules provides that “[a] LEC may not assess charges on
any other telecommunications carrier for telecommunications traffic that
originates on the LEC's network.” 47 C.F.R. §51.703{bXemphasis added). As
such, it is clear that the duty to pay reciprocal compensation lies exclusively with
the originating carrier - the carrier whose customer makes the cali.

There is no specific requirement that a reciprocal compensation
arrangement be reduced to writing, or take any specific form. The U.S. Congress
required camiers to have “reciprocal compensation arrangements” rather than the
*agreements”. 47 U.S.C. §251(b)}(5). The Congress’ differentiation between these
different terms was clearly intentional, since it used the word “agreement” in the
next statutory subsection, Section 251(c)1), to refer to the duly it imposed upon
ILECs to negotiate in good faith the terms and conditions of interconnection
agreements, and to enter into such agreements. 47 U.S.C. §251(c)(1). Clearly,
then, a reciprocal compensation amrangement is not necessarlly the same thing
as an agréeirisnt, aﬁd is not required to have the same requisites as a formal

agreement.

Further, the FCC definition of “reciprocal compensation amangement”
does not require any formal requisites, wriﬁngs or memorials before a reciprocal
compensation arrangement will exist. 47 C.F.R, §51.701(e)}. Indeed, it does not
even require negotiations. Id. The nule merely requires that each carrier receive

“compensation” from the other for the transport and termination of traffic. |d.

In addition, the FCC promulgated a regulation which permmits parties o “bill

and kesp”, which is to say that camiers neither pay reciprocal compensation to

11




carriers for traffic terminated on their networks, nor seek reciprocal compensation

for traffic terminated on their own networks. Ses, generally, 47 C.F.R. §51.713.

This saction further provides that:

(b} A state commission may impose bill-and-keep arrangements
if the state commission determines that the amount of local
telecommunications traffic from one network to the other Is roughly
balanced with the amount of locat telecommunications traffic
flowing in the opposite direction, and is expected to remain so, and
no showing has been made pursuant to Sec. 51.711(b).

{c)  Nothing in this section precludes a state commission from
presuming that the amount of local telecommunications traffic from
one network to the other Is roughly balanced with the amount of
local telecommunications traffic flowing in the opposite direction
and is expected fo remain so, unless a party rebuls such a

presumption.

47 C.F.R. §51.713(b-c)

The Commnssnon, interpreting thesa provisions, has comrectly determined

that the fact that a transntmg camier camies traffic betwean its origination and
termination is irmelevant to the question of reciprocal compensation, ruling that:

[ILEC] frlespondents disingenuocusly argue that there can be no
reciprocal compensation because there is no reciprocal fraffic.
Contrary to FCC rules, they assert that ail of the outgoing traffic is
interexchange carrier traffic for which they are not responsible. That
is, calls inlttated on their networks that terminate with CMRS
cariers are not reciprocal trafiic because intervening exchange
carriers transport the calls. We reject this argument.

The rural ILEC argument that none of their traffic terminates with
CMRS carriers because of intervening interexchange carrriers is
patently spurious. The relevant fact is where the traffic is
initiated and where it terminates.

12
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., ICC Docket No. 04-0040 (Aprl 7, 2004

Order at 7-8, Verizo

(emphasis added)

To the extent that this dispute is one about reciprocal compensation, it
must therefore be decided in favor of Neutral Tandem. The record demonstrates
the following:

1. Neutral Tandem does not originate any of the traffic that it transits
on behélf of other carriers to Level 3 for termination. Rather, this traffic is
originated by these third-party camiers, which pay Neutral Tandem for transiting
services. Neutral Tandem Ex. 1 at 3-5, 12-13; Tr. 149,

2. Level 3 does not attempt to bill or collect for termination services it
provides o such carriers. Neutral Tandem Ex. 1 at 13-14; Neutral Tandem Ex. 2
at 4-5, Attachment A at 5-6; Neutral Tandem Ex. 6 (Level 3 Response to Staff
DR JZ 1.04(A)); Tr. 324, 354, 3569.

3. Level 3 does not proactively pay reciprocal compensation to these
third-party carriers for traffic it originates that is terminated on their networks. Tr.
359,

4. The evidence generally supports the proposition that Neutral
Tandem provides all signaling information and call detail necessary for Level 3 to
bill originating carviers. Complaint, 437; Neutral Tandem Ex. 2 at 6; Tr. 149.2

The legal implications of this are:

o Level 3 danies this allegation in its answer, asserting that it “lacks knowledge or
information sufficient to form a belief” regarding this assertion, Angwer, 537, but, o Staffs
knowledge, offers no further evidence on the question.

13



First, Neutral Tandem, as a carrier proving in this instance transit services

only, is not obliged {c pay reciprocal compensation to Level 3, nor is Level 3
enditied to demand it from Meutral Tandem. The rules regarding reciprocal
compensation are clear: the originating carrier is liable to pay it to the terminating
carrier.

Second, the obligation to pay reciprocal compensation is not nomadic.
The FCC has promulgated a rule that prohibits the originating carrier — the entity
that owes reciprocal compensation - from attempting to make any other carier
pay that obligation. 47 C.F.R. §51.703(b). It follows that, if the carrier that cwes
reciprocal compensation cannot require other carriers to pay it, the carmier that is

owed reciprocal compensation a fortiori cannot do so.

Third, it appears to the Staff that both those CLECs indirectly
interconnected with Level 3 (via Neutral Tandem's transiting services), and Level
3, have affectively a‘depted',*hawever"méiﬂy and informénir. a de facio bill-and-
keep regime. These camiers apparently neither pay nor collect reciprocal
compensation, which is the halimark of such arrangements. Indeed, Level 3 may
have concluded that the cost of attempting to collect reciprocal compensation in
such circumstances exceeds the value of the reciprocal compensation that it
would. collect. Level 3, likewise, apparently makes no particular affirmative effort
to pay reciprocal compensation to such carriers, who in tumn apparently do not bill
Level 3. While tﬁesa arrangements may lack formality, they are nonetheless
perfectly lawful, acceptable ways of dealing with the duty to pay reciprocal

compensation.
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Eourth, state Commissions are authorized by FCC rules to (a) set
reciprocal compensation rates, authority which a forfiorf include the authority to
determine that reciprocal compensation is not due and owing under a given set
of circumstances; and (b) impose bill and keep arrangements on parties where
the traffic exchanged by those parties is "roughly balanced”; indeed, a state
Commigsion is to presume that that traffic is indeed “roughly balanced” unless

such presumption is rebutted. 47 C.F.R. §51.713(b-c).

Accordingly, as a matter of law, Level 3's cannot obtain “compensation”,
however characterized, for its termination services from Neutral Tandem. Level 3
can obtain such compensation, in the form of mandated reciprocal
compensation, from those carriers (indirectly interconnected with Level 3) that
originate the traffic terminated by Level 3. However, Level 3 has apparently made
no effort formalize reciprocal compensatlon arrangements with such carrers, or
to collect: mmprocal oempensatlon due |t notwithstanding the fact that ali of the
evidence shows that Level 3 includes in the traffic it passes to Level 3 all calt
detall necessary to enable Level 3 to bill such carers for reciprocal
compensation. Neither has Level 3 made any attempt to pay reciprocai

compensation to carriers that terminate Level 3's originated traffic.

Level 3 has attempted to frame the dispute here as relating to something
other than reciprocal compensation. Tr. 357. However, the conclusion is
inescapable that Level 3 Is, as Neutral Tandem suggests, Neutral Tandem Ex. 2
at 5, attempling to force Neutral Tandem to becoming Level 3's collection agent
for reciprocal compensation — reciprocal compensation that it does not itself

15




attempt to collect. Neutral Tandem Ex. 2 at 5. That Level 3 appears tc have
made no similar attempt with AT&T Hiincis for its provision of transit services is
teling. AT&T apparently is not subject to coercion through threats of

disconnection by Level 3.

D. Level 3 May Not Refuse to Interconnect Directly with Neutral Tandem

Neutral Tandem has alleged that Level 3's stated intent to unilaterally
block or sever its existing direct interconnection with Neutral Tandem constitutes
violations of Sections 13-514(1), (2) and {6), and 13-702. Complaint, Y49, 50.
Staff agrees that disconnection under the circumstances of this case is contrary

o Hilinois law.

1. Neutral Tandem's Stated intent to Deny Direct !nterr.onnectlon
Violates Section 13-514 ‘

As noted, Sectlon 13-514 provides that: ‘“[a] telecommunications carrier
shall not knowingly impede the development of competition in any
telecommunications service market[,)" and further provides, in relevant part, that:

The following prohibited actions are considered per se impediments
to the development of competition:

(1) unreasonably refusing or delaying interconnections or
coliocation or providing inferior connections to another
telecommunications carrier,;

(2) unreasonably impairing the speed, quality, or efficiency of
services used by another telecommunications carmier; [or]
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(6) unreasonably acting or failing to act in a manner that has a
substantial adverse effect on the abiity of another
telecommunications carrier to provide service to its customers[.]

220 ILCS 513-514(1), (2), (6)

Neutral Tandem provides tandem switching and transport services to at
least 18 CLECs other than Level 3, and delivers 56 million minutes of traffic per
month to Level 3 on behalf of those CLECs. Neutral Tandem Ex. 1 at 4, Neutral
Tandem Ex. 3 at 4. The CLECs in question, although not parties to this
proceeding, can be presumed to have affirmatively selected Neutral Tandem fo
provide this service because of a preference for Neutral Tandem's service, either
as to price, gqualify, or some other factor. Neutral Tandem Ex. 2 at 6; Tr. 434.
There appears to be no dispute that obtaining identical services from AT&T
would impose additional costs upon these CLECs, Neutral Tandem Ex. 1 at 6. In
any case, as Staff witness Hoagg observed, these CLECs' ‘revealed preference”
is to have Neutral Tandem deliver their traffic to Level 3. T, 434.

Furthermore, were Level 3 to biock direct interconnection between it and
Neutral Tandem for delivery of traffic originated on the third-party CLECs'
networks and destined for Levei 3, the traffic then would travel by one of two
routes. First, if the third-party CLECs were forced to choose AT&T as their
transit service provider in place of Neutral Tandem, this traffic would transit AT&T
tandem facilities. Alternatively, if the third-party CLECs were not so compelled,
traffic from these CLEC's end users customer would travel by a circuitous path

from the CLEC, to Neutral Tandem, to the AT&T tandem switch, and from there
to Level 3 for termination to Level 3's end user. Level 3 Ex. 2 at 12-18. It is not
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clear why a CLEC would deliver traffic in this manner, inasmuch as it adds an
additional and enfirely unnecessary layer of complexity and cost® Neutral

Tandem Ex. 2 at 11.

In either instance, Level 3's plan to unilaterally block direct interconnection
with Neutral Tandem wouid certainly constitute refusal or delay of
interconnection, or the provision of inferior connections, to another
telecommunications carrier within the meaning of Section 13-514(1), inasmuch
as the indirect interconnection proposed is clearly less efficient and more costly,
and therefore by definition inferior. Likewise, such conduct would impair the
speed, quality, or efficiency of services uséd by other telecommunications
carriers (both Neutral Tandem and the CLECs on whose behalf Neutral Tandem
delivers traffic to Level 3) within the meaning of Section 13-514(2). Further, Level
3's plan to unilaterally block direct interconnection with Neutral Tandem would
constitute an act of failurs o' act in a manner that has.a substantial adverse
effect on the ability of other telecommunications carriers - both Neutral Tandem
and the CLECs on whose behalf Neutral Tandem delivers traffic to Level 3 - to
provide service to their customers, within the meaning of Section 13-614(6).

However, such conduct does not violate Section 13-514 unless Level 3's
acts or omissions are unreasonable, an assessment which, in Staffs view, can
be conducted by referring to Level 3's stated reasons for engaging in this
conduct. Level 3's avowed reason for seeking to terminate its direct connection
with Neutral Tandem is, in essence, that directly interconnecting with Neutral

3 Neutral Tandem alieges — speculatively, i must be said ~ that Level 3 ittends for this to
happen, so that Neutraf Tandem will be compelled to-ceasa offering its gervices in Blinois, thereby
jeaving. the field fres for Level 3 to provide such services. Neutral Tandem Ex 2 at 1.
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Tandem imposes costs upon it that it would not otherwise incur but for the
interconnection with Neutral Tandem, and which Neutral Tandem has refused to
defray. Level 3 Ex. 1 at 10-21; Level 3 Ex. 2 at 16-17.

Staff acknowledges that mainiaining direct interconnection with Neutral
Tandem has undoubtedly caused Level 3 to incur certain costs, but two crucial
factors weigh against making too much of this concemn. First, Level 3 has always
possessed a way to recover the bulk of these costs (which are traffic related) -~
reciprocal compensation paid by originating catriers. This system of reciprocal
payments is intended to compensate Level 3 for every minute of traffic it
terminates for originating carriers. As further noted above, Level 3, for reasons
of its own, has declined to take advantage of its undoubted legal right to obtain
reciprocal compensation from such originating carrier, despite receiving all
information from Neutral Tandem necessary to bill originating carriers for
termination services. , |

Second, the fixed costs associated with physical interconnection aé -or
should be - shared between Level 3 and Neutral Tandem in a manner consistent
with applicable federal and state rules and regulations. The fixed costs
associated with physical intérconnection — whether direct or indirect — are simply
the costs Level 3 and other carriers pay to participate (i.e., do business) in an
increasingly competitive network industry where interconnection Is required
between all carriers when traffic flows are exchanged. If Neutral Tandem is not
paying its fair share of the costs of the direct physical interconnection with Level

3, the appropriate remedy is not threatened disconnection or refusal to
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interconnect; but rather the appropriate regulatory avenues. The Staff is therefore
inclined to view Level 3's conduct as unreasonable within the meaning of Section
13-514.

Level 3's position concarming interconnection rights and responsibilities in
this proceeding apparently rests on a flawed interpretation of the federal statutory
obligation that all carriers must “interconnect directly or indirectly with the
facilities and equipment of other telecommunications camriers”. 47 U.S.C.
§251(a)(1). Interconnection with other casriers is the most fundamental and
universal duty of all carriers under Section 251 of the Act. Level 3 apparently
interprets this to mean that it may choose, at its sole election and' under all
circumstances, the form of interconnection .it maintains with other carriers ~ i.e.,
direct or indirect — regardless of all other policy, network or regulatory
considerations. Level 3 presumably would acknowledge that this Commission
can direct an ILEC to maintain a particular form of interconnection with a CLEC
for good causé, but here denies the Commission’s authority to do so when two
CLECs are invoived.

Level 3's position appears to be that indirect interconnection is all that is or.
can be required of it in this case. This, however, is fallacious. Interconnection is
self-evidently a two-way sireet, from which both interconnecting carriers derive
benefits. Level 3's interpretation would give the “indirect interconnecter” effective
veic power over any other CLEC camier desiring direct interconnection,
regardless of all other considerations such as efficiency, cost and effective

delivery of traffic. Thus, the realization of network efficiencies - for example,




where as here, lafge volumes of traffic are exchanged between two camiers -
could be held hostage to the desires of the indirect interconnecter.

in this case, affording Level 3 such a velo power over direct
interconnection will have sither of two possible bad outcomes: It wilt either foist
inferior interconnection upon originating CLECs (the dual tandem - AT&T and
Neutral Tandem option), or will force third-party CLECs to use AT&T's transit
services, which it is apparent that they do not wish to use.

As in this case, where CLECs cannot agree on the type of interconnection,
one CLEC's desire for indirect interconnection cannot invariably trump direct
interconnection, as Level 3 would have it. Regulators properly can and must
weigh all relevant competing considerations to determine which type of
interconnection is consistent (or most consistent) with applicable rules and
regulations, and which would best serve the public interest.

In this case, direct interconnegtion is’the method most consistent with
applicable statutes aﬁd rules, the public interest, and the circumstances of the
case. First, traffic termination is a bottleneck service and function; no carrier
other than Level 3 can provide the termination function to Level 3's customers;
Second, Hlinois law favors maintenance of direct interconnection where, as here,
it has already been established. Section 13-702 calls for non-discriminatory
exchange of traffic wherever “a physical connection [has] been made®. 220 ILCS
5/13-702. Third, the volumes of fraffic — 56 million minutes per month — warrants
direct interconnection. Fourth, as seen above, Level 3's aversion to direct

interconnection is, if its case is to be credited, based on the fact that it is not
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recovering the cosis of terminating Neutrai Tandem's traffic on its network. As
has been seen, it is undoubtedly able to do so if it elects.

Finally, Level 3's interpretation of Section 251(a)(1) argues for the
following reading: “camiers must interconnect indirectly with the facilities and
equipment of other telecommunications carriers. However, if a carrder so
chooses, it may accomplish the required interconnection directly rather than
indireclly.” This, however, is not how the stalute reads.

Other factors militate against the conclusion that Level 3 has behaved
reasonably here. The disconnection existing interconnection faciliies is, in the
Staff's view, a gravely serious matter. It ought not to be threatened or undertaken
except for the most compelling reasons, and then only after the utmost care has
been given to making certain thaf no éustomer loses service. Level 3's conduct in
this proceeding has not demonstrated such concem or care regarding the
rebewyssions.:fesutting} from- disconnection. It appears to have notified Neutral
Tandem, on or about February 24, -2.00?, that it would termiﬁate direct
interconnection as of March 23, 2007. Complaint, 29 and Ex. 3; see also
Answer, 929 (truth and comectness of Complaint Ex. 3, although not Neutral
Tandem’s characterization thereof, admitted by Level 3). While Level 3 appears
to have been prepared to engage in some level of cooperation to avoid customer
harm, Level 3's seeming expectation that Neutral Tandem could provision
substitute facilities in approximately one month is objectively unreasonable, in
' light of the unchallenged fact that it took Level 3 four months o provision new

facilities under similar circumstances. Neutrai Tandem Ex. 3 at §; Ex. 4 at 14-15.
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in addition, Neutral Tandem has presentad — and Level 3 has, in Staff's

estimation, failed to rebut — evidence that Level 3 has in the past used the threat
of disconnection, or disconnection itself, as a bargaining practice. In 2005, Lavel
3, in the words of a Level 3 Vice President, “de-peered” (“disconnected®, in
English) Cogent, an internet service provider with which Level 3 was directly
interconnected. Tr. 337-341. As is the case here, Level 3 took the view that
Cogent was not providing it with adequate compensation for the use of its
network. Tr. 340. Without delving into the particulars of the matter — of which, in
any case, no witness available to testify in this proceeding has personal
knowledge, Tr. 336, 367 — all parties appear to accept that a camier was
disconnected as a result of a business dispute. Staff views this as deeply
troubling.

Finally, to the extent it matters, the equities in this proceeding simply do
not favor Level 3. Level 3 appears to have made certain that the agreement
pursuant to which it originafad trafiic and passed it on to Neutral Tandem was
successfully negotiated and in place, before it advised Neutral tandem that it did
not intend to renew the agreement at issue in this proceeding. Neutral Tandem
Ex. 1 at 9. This, to the Staff, falis short of good faith.

Accordingly, the Staff recommends that the Commission determine that
Level 3 has, through its conduct as set forth herein, violated Sections 13-514(1),
(2} and (6) of the Public Utllities Act.
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2. Neutral Tandem’s Stated Intent to Deny Direct Interconnection
Violates Section 13-702

Section 13-702 of the Public Utilities Act, which Neutral Tandem alleges

Level 3 to have violated, provides that:
Every telecommunications carder operating in this State shall
receive, transmit and deliver, without discrimination or delay, the
conversations, messages or other transmissions of every other
telecommunications carrier with which a joint rate has been
established or with whose line a physical connection may have
been made,

220 ILCS 5/13-702

In Staffs view, this slalute is unambiguous. A camier must exchange,
without discriimination or delay, traffic with another carrier, provided that the two
camiers have (a) a joint rate in place; or (b) a physical interconnection in place.
Here, one not need the question of whether a joint rate is in place, or indeed
what & joint rate might in fact be, sinde it is undisputed that the two carrlers are
currently directly mermnnacted,

| As noted above, Level 3 has legitimate concerns regarding certain of the

costs it claims to incur as a result of direct interconnection with Neutral Tandem.
Neutral Tandem claims to, and probably does, incur interconnection, as opposed
to termination costs. Level 3 Ex. 2 at 14-17. Precise information regarding these
costs are, unfortunately, not of record in this proceeding.

Where interconnaction facilities are shared, the carmriers using the facilities

share the costs.

E. The Commission Shouid Grant Neutral Tandem Certaln Rellef
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The Staff understands Neutral Tandem to seek the following substantive

refief:

1. a declaration that “Lavel 3's request for unreasonable terms and
conditions of interconnection violates Section 13-614, ...Section 9-250 and
Section 13-702 pf the [Public Utilities Act]”;

2. an order directing Level 3 to interconnect with Neutral Tandem on
“just, reasonable, and nondiscriminatory terms and conditions no less favorable
than those under which Level 3 accepts transit traffic from AT&T [lHinocis), for the
continued delivery of tandem transit traffic to Level 3 from Neutral Tandem”;

3. an order directing Level 3 to pay Neutral Tandem's fees and costs.

The Staff is of the opinion that the Commission should grant some but not
ali of this relief, and should enter an order:

1. directing Level 3 to maintain direct interconnection with Neutral
Tandem;and |

2. directing both parties to negotiate In good faith regarding the
sharing of costs directly related to the maintenance of direct interconnection
faciliies between their networks, and fo reach an 'agreement regarding the
sharing of such facilitias.

Neutral Tandem brings this complaint pursuant to Sections 13-515 and
10-108 of the Public Utilities Act. Complaint, generally.

If the Commission finds that a carrier has violated Section 13-514 of the
Public Utilities Act, it is specifically authorized by Section 13-516(a) to anter an

order that:
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1. “direct{s] the violating telecommunicstions carier to cease and
desist from violating the Act or a Commission order or rule{,]’ 220 ILCS 5/13-
516{(a}{1); and

2. “award{s] damages, attomey's fees, and costs to any
telecommunications carrier that was subjected to a violation of Section 13-514.”
220 ILCS 5/13-516(a)3).

The Commission's authority under Section 10-108 is far less specifically
delineated. Pursuant to Section 10-110, the Commission is directed, “[a]t the
conclusion of [a] hearing [on complaint under Section 10-108] ... fto] make and
render findings conceming the subject matter and facts inquired into and enter its
order based thereon.” 220 ILCS 5/10-110.

These statutory grants of authority do not appear to the Staff to be
sufficient to require Level 3 to intereonnect with Neutral Tandem on terms that
 are."no less favorable” that those pursuant io which it interconnects with AT&T
lllincis. First, Neutral Tandem's proposal is, as Level 3 points aut, effectively a
request that the Commission arbitrate an agreement between two CLECs. Level
3 Ex. 2 at 32, Level 3 is further correct in asserting that Neutral Tandem seeks to
‘pick and choose”’, or “opt into” ancther carrier's — in this case, AT&T's —
agreement with Level 3, which, as between CLECs, is clearly not something that
state Commissions are authorized to require by Section 252 of the
Telecommunications Act of 1996 Level 3 Ex. 2 at 48-51.

Moreover, AT&T is the incumbent carrier in its service temitory, and

possesses a ubiguitous network. Level 3 Ex. 2 at 19-20, 24-25. It is, accordingly,




the only carrier capable of providing transiting throughout it service territory, and
has been required by the Commission to provide transiting facilities. Order,
SIHA)(9)(d), Nlinois C: mmission On its Own Motion: Investigation into

2001 . PUC Lexis 1249 (October 16, 2001) (hereafier “TELRIC Il Order”). Thus,

AT&T is specifically required by regulation to provide transiting to any carrier that
seeks such facilities; carriers, in turn, are compelled by practical necessity to
" interconnect with AT&T llinois. Level 3 Ex. 2 at 19-20, 24-25. Aécordingly. the
terms and conditions under which AT&T interconnects and exchanges traffic with
other carriers when carrying out its transiting function are sui genenis, and do not
constitute a template for the terms and conditions of an agreement between two
CLECs. |
Neutral Tandem’s invocation of Section 9-250 of the Public Utilities Act,
220 ILCS 5/9-250, is of litle utility here. Section 9-250 undoubtedly applies fo the
provision of competitive telecommunications service. 220 ILCS 5/13-101
However, it is not easy to assess what constitutes just, reasonable and non-
discriminatory rates, terms and conditions in a competitive context. Such an
inquiry is best made on a case-by-case basis. Here, the matter comes before the
Commission as a complaint, rather than an arbitration proceeding in which the
parties and Staff each submits detailed contract proposals. Accordingly, the
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record is not ideal for arbitrating just, reasonable and nondiscriminatory
interconnection provisions as between these parties. Further, the unique nature
of tandem switching transit agreements with AT&T Hlinois and the inapplicability
of “optin® provisions to CLEC-to-CLEC interconnection agreements, militate
against Imposing specific interconnection terms and conditions In this
proceeding. The Staff, accordingly, recommends that the Commissgion decline to
get such terms and conditions at this time*.

However, the Commission should enter an order requiring Level 3 to
remain directly interconnected with Neutral Tandem until further order of the
Commission. As noted above, the Commission has the full authority under
Section 13-516 of the Public Utilitles Act fo “direci] [a] violating
telecommunications carrier to cease and desist from violating the Act or a
Commission order or rule[.]” 220 ILCS 5/13-516(a)}(1). Neutral Tandem is correct
~ in asserting that Level'3 has, or at the very least proposes to, viglate the Public
Utilitiee Act within the meaning of Section 13-516{(a)(1), in that its threat to
disconnect, as shown above, violates Section 13-514{2) and (8). Moreover, to
the exient that the parties remain physically interconnected, Level 3 will be
obliged under Section 13-702 to exchange ftraffic with Neutral Tandem.
Accordingly, the Commission may grant effective relief to Neutral Tandem by the
mandatory direct interconnection order Staff proposes.

4 Staff is of the opinion that a Commission Order directing the resolution: of this dispute in
keaping with Commission findings should be sufficient. However, should additional intervention
be necessary, Staff acknowledges that such intervention may require the parties’ submission of
contractual language that is the subject of dispute.
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As noted, the question of which carrier is to pay direct costs resulting from

maintenance of direct interconnaction facilities is at issue here. The Commission
should direct Level 3 and Neutral Tandem to negotiate in good faith regarding the
sharing of costs directly related to the maintenance of direct interconnection
facilities hetween their networks, and o reach an agreement regarding the
shating of such facilities. This Commission should retain jurisdiction over the
matter should additional intervention be needed to effectuate the intent of its final
Order. |

With respect to Neutral Tandem's reguest that the Commission award it
costs and atiomey's fees, the Staff takes no position, apart from noting that
Section 13-516{a)(3) provides: ‘[tlhe Commission shall award damages,
attomey's fees, and costs to any telecommunications carrier that was subjected
to a violation of Section 13-514[.]” Accordingly, if the Commission finds, as the
Staff recommends, that Level 3 has violaied Section 13-514, Neutral Tandem Is

entitled to some fee allocation pursuant to statute.

V. Conclusion

The Commission should find in favor of Neutral Tandem, as set forth
above. It should determine that Level 3's threat to sever direct interconnection
with Neutral Tandem constitutes a violation of Section 13-514(1), (2), and (B),
and Section 13-702.

The Commission should not require Level 3 to interconnect with Neutral

Tandem on the same terms that it interconnects with AT&T liinois, the incumbent




LEC. The Commission should order Level 3 to maintain direct interconnection
with Neutral Tandem until further order of the Commission. The Commission
should direct Level 3 and Neutral Tandem to negotiate in good faith regarding the
sharing of costs directly related to the maintenance of direct intarconnection
faciiities between their networks, and to reach an agreement regarding the
sharing of such facilities. This Commission should retain jurisdiction over the
matter should additional intervention be needed to effectuate the intent of its final
Order.

WHEREFORE, the Staff of the illinois Commerce Commission respectfully
requests that its recommendations be adopted in their entirety consistent with the

arguments set forth herein.
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The Staff of the illinois Commerce Commission (hereafter “the Stafi™), by
and through its counsel, and pursuant to Section 766.300 of the Commission’s
Rules of Practice (83 {ll. Adm. Code 766.300), respectiully submits its Reply Brief
in the above-captioned matter.

in general, the Staff is prepared to stand on its Initial Brief, and sees the
need lo file only a limited reply. Nonetheless, Level 3 advances certain

arguments in its Initial Brief which demand response.

I The Commission Can and Shouid Order the Maintenance of Direct
interconnection

Central to this dispute is Level 3's position that it is authorized by law to
dictate the manner in which it interconnects with other carriers. Level 3 conlends
that it has an unqualified right to refuse to interconnect directly with Neutral
Tandem to exchange traffic for termination on Level 3's network. Level 3 IB at 23,
ef seq. It urges the Commission to read the duty “to interconnect directly or
indirectly with the facilites and equipment of [an]other felecommunications
carrier],]" as conferring upon Level 3 the right to interconnect directly or indirectly,
at Level 3's sole election. |d. It makes the ancillary contention that the federal
Telecommunications Act preempts the Commission from enforcing Sections 13-
514 and 13-702 in CLEC-to-CLEC interconnecﬁon disputes. d. The Comunission

should vigorously reject this narrow and self-interested position. |
At a very basic level, the creation - through interconnection - of a network

of networks is an undertaking that requires certain compromises on the part of all




carriers that participate.! The federal Telecommunications Act of 1996 reflects
this, requiring carriers to interconnect, exchange traffic, pay one another for
services rendered, and make telephone numbers portable, to hame a few of the
duties and obligations contained in Section 251, See, generally, 47 U.S.C. §251.

Interconnection is, inherenily, a co-operative undertaking: difficult to
accomplish, and easily frustrated. The standards enunciated in Sections 251(a)
and (b) reflect this. These provisions speak not of rights, but specifically of duties
and of obligations to other carriers and to the network. What this means in
practice - and what the Congress understocd - is that carriers must, in many
cases, compromise to some extent their immediate or perceived interest to
comport with their duties and obligations, so that the entire system will function
more effectively and competitively.

The - co-operative nature of interconnection is exemplified in Section
251(a)(1) of the federal Act, requiring all carriers "to intercannect directly .or
indireﬁtly wtth the facilities and equipment of other felecommunicatiuns carriers.]”
47 11.8.C. §251(a)(1). This zection, properly read, states that interconnection
need not be indirect or direct, but more importantly, makes clear that

intercognection, by some means, must take place. ldeally, carriers will attempt to

work out the nature and details of interconnection issues between themselves,
on the “play nice in the sandbox’ theory.

It is evident, however that where, as here, carriers have failed to reach
agreement regarding how interconnection is to be accomplished, regulators can

and should involve themselves in the matter. interconnection - and the exchange

! A *network of networks® is the sire qua non of competitiva telecommunications markets.
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of trafiic which is the only reason for interconnection — is a matter far too crucial
{o the effective functioning of the network, and thus to the public interest, to be
compromised by a commercial dispute. And interconnection is indeed being
compromised here.

As noted above, Level 3's position amounts, essentially, fo the flat
assertion that: “We have the legal right to dictate the manner in which we
interconnect with other people and they with us,” a claim Level 3 argues is
authorized by Section 251(a)(1)’s requirement that carriers “interconnect directly
or indireéﬂy" with one another.

However, the shortcomings of, and féi!acies inherent in, this reading of
Section 251(a)(1), are profound. First, Level 3 fails to understand that it is not, in
the most fundamental sense, interconnecting with Neutral Tandem here — rather,
it is interconnecting with the CLECs to which Neutral Tandem provides tandem
transit services, at those GLECS' request. These CLECs - 18 in-number — are the
camiers with which Level 3 is interconnecting for the exchange of traffic. These

CLECs have quite obviously chosen to interconnect with Level 3 indirectly,
through Neutral Tandem, and to exchange the traffic they originate with Level 3

indiractly, through Neutral Tandem.
Level 3, based on its conduct as manifest in the events underlying this

proceeding, has no objection to interconnecting indirectly with CLECs through
Neutral Tandem; it elected to do so itself for the traffic it originates and that
terminates to these CLECs. Neutral Tandemn Ex. 1 at 8-11; Level 3 Ex. 1 at 9-14.

As such, it has no real objection to direct connection with. Neutral Tandem; again,



it elected to connect directly with Neutral Tandem in order to achieve its own

ends, the routing of traffic it originates for terminafion by those CLECs. Level 3
objects, nonetheless, to other carriers using the precise (if inverse) method to
interconnect with it that it uses to interconnect with them. The lack of consistency
and principle, pursuit of self-interest and indeed blatant hypocrisy in Level 3's
position are obvious, and palpable.

Level 3, of course, does not couch matters in these terms. It attempis to
argue that, inasmuch as the Commission cannot find indirect interconnection fo
bs improper, unreliable or inferior as a general matter and under all
circumstances, it cahnot find Level 3 to be in vioiation Section 13-514 by
requiring Neutral Tandem to route traffic to it indirectly. Level 3 1B at 12. This
argument is facially defective, for several reasons.

First, whatr Level 3 seeks is not indirect interconnection - it is already
indirectly interconnected with the 18 CLECs that exchange traffic with it through
Neutral Tandem. What Level 3 is suggeéﬁng is, for want of a better term, “double
indirect interconnection”, which is to say that the CLEC traffic fransits the Neutral
Tandem network to the AT&T network, and thereafter transits the AT&T network
to Level 3 for termination. Level 3 Ex. 2 at 12-18. Level 3's argument is that,
inasmuch as interconnection in this manner is technically possible, it is all that
Level 3 is required to do. Level 3 IB at 10, ef seq.

This is true that such “double indirect interconnection® is technically
possible. It is possible to exchange traffic in this manner, just as it is possible to
drive from Chicago to Springfield by way of Toronto. The point is that both



courses of action are self-evidently less efficient in terms of cost, time, and
reliability. Moreover, no one who is simultaneously (a) concemed about cost,
refiability and time; and (b) in his right mind, will actuaily do either.

Second, contrary to Level 3's assertions, the Cormmission can indeed find
that, requiring the 18 CLECs that exchange traffic with Leve! 3 through legitimate
indirect interconnection (having chosen Neutrai Tandem to provide transit
services) to use an entire additional levet of transit clearly would foist upon them
an “inferior connection™ within the meaning of Section 13-514(1). Such “double-
indirect inferconnection® would clearly impair the speed, quality, or efficiency of
services used by them, within the meaning of Section 13-514(2), and would have
a substantial adverse effect an their ability to provide service to their customers,
within the meaning of Section 13-514(6).

Third, no rationai CLEC will willingly engage in double-indirect
interconnection, with its inherent inefficiency, increased potential for failure, and
doubled transit costs. If the choices available to a CLEC are: (a) an artificial
double-indirect interconnection, with double tandem switching, through Neutrat
Tandem and AT&T; or {b} indirect interconnection with tandem switching through
ATAT, the CLEC will unquestionably elect to use the latter. This will impede the
development of competition in this telecommunications service market, within the
meaning of Section 13-514. Level 3's actions are therefore certain to have a
“substantial adverse effect on the ability of another telecommunications cairier
[Neutral Tandem) to provide service to its customers [CLECs]", within the

meaning of Section 13-514(6). Further, Level 3's relative insignificance in the




marketplace (as a single CLEC among many} does not matter; if a CLEC cannot

use a competitive transit provider to deliver all of its non-AT&T traffic, it will not
use that service at all. Level 3 in effect will be given a “heckler's veto”.

The Commission should completely disregard Level 3's preemption
argument. Whatever its merits — and the Staff believes it is without merit — the
preemption argument cannot be successfully raised before the Commission. As
this Commission has repeatedly held, it has no authority to preempt an act of the
General Assembly, regardless of the stale of the federal law. See, e.g., Order,

2, {linois Belt Telephon any: Filing fo implem ﬁt tariff provisions related
to Section 13-801 of the Public Utilities Act, ICC Docket No. 01-0614 (June 11,
2002). If Level 3 considers the Commission’s enforcement of a valid state law to
be preempted by federal statute, it certainly has remedies, but not before the
Commission.

‘Level 3 attempts to draw a false distinction between Neutra! Tandem as a
fransit provider, and the oﬁginétihg CLECs as “cérriers." See, e.g., Level 3 |B at
13 (Level 3 describes Neutral Tandem as a “third-pafy intermediate transit
provider”). This is an utterly fruittess exercise with no basis whatever in law.
Level 3 makes no attempt to argue that Level 3 is anything but a
“teleacommunications carrier” within the meaning of Section 153(44) of fhe federal
Telecommunications Act, 47 U.S.C. §153(44), or within the meaning of Section
13-202 of the lliinois Public Utilities Act, 220 ILCS 5/13-202, because Neutral
Tandem self-evidently is a telecommunications carrier. Accordingly, under

Section 251(a)(2), interconnection is required.



i Neutral Tandem is Not Using Level 3's Network for Frea

Level 3 characlerizes the relief sought by Neutral Tandem as requiring
Level 3 to engage in, and permitting Neutral Tandem to enjoy the benefit of “free
fto Neutral Tandem]’, “direct physical interconnection in perpetulty.” Leyel 3 IB at
1, 7. 14, 19. This is utierly without support in the record or the applicable law.

As set forth elsewhere, Level 3 has at all relevant times been entitled to,
but has failed or refused to collect, reciprocal compensation from carriers that
originate traffic delivered by Neutral Tandem to Level 3 for termination. Level 3
responds that the physical aspects of direct interconnection result 'in costs being
incurred, without reference to the specifics of direct interconnéction with Neutral

Tandem. Lavel 3 Ex. 2 at 12-17. As nearly as the Staff can determine, therefore,

the evidence supports Neutral Tandem's position that it pays all direct costs -

associated with the common interconnection facifities. Level 3 contributes
collocation space, and, it would appear negotiates and éigns agreements with
Neutral Tandem, and then must “monitor and implement” those agreements.
Level 3 Ex. 2 at 17. it is not clear why Level 3 considers this to be “free” to
Neutral Tandem.

Wwith respect to “in perpetuity”, Staff merely nofes that direct physical
interconnection is, where appropriate, required by law, in addition to being a
condition precedent to participating in the market in a significant way. Level 3's
argument here is similar to an individual complaining that it is unjust that he is

required, in perpetuity, to stop at red lights and file income tax returns,

7



. Level 3 Cannot Require Neutral Tandem to Pay Reciprocal
Compensation

Throughout its Initial Brief, Level 3 refers to the “calling party pays'
principle” as if it were a guideline, vaguely advisable from a policy standpoint, not
generally applicable. Level 3 IB at 27, ef seq. This constitutes a particularly
egregious misrepresentation of the state of the law. |

As the Staff demonstrated in its Initiai Brief, Staff 1B at 10, of seq., and as

Neutral Tandem observed in its, Neutral Tandem |B at 41, of seq., the "calling

party pays" principle is not a guideline or a casual industry practice. Rather, the
“calling party pays” principle is a federal law, embodied in Section 251(b)(5) of

the Telecommunications Act of 1986, which provides that: “[e]ach local exchange

carrier has ... [tlhe duty to estabiish reciprocal compensation arrangements for
the trah.s‘port and termination of telecommqnicatioﬁs’[;]f‘ 47 U.S.C. §:251(b}(5)-. As
so codified, “calling party pays” is not some sort of voluntary compact between
carriers, as Level 3 suggests, instead, Section 251(b){5) imposes a concrete
legal duty upon LECs fo pay reciprocal compensation to other LECs for the traffic
originated by one and terminated by another.? Level 3's casual assertion that this
statutorily defined obligation can somehow be shifted at whim is a glaring defect
in its argument.

Level 3 further asserts, along similar lines, that indirect interconnaction

somehow frustrates the calling party pays law, as we shall henceforth call it.

z Federal rnules permit LECs to exchange traffic on a "bill and keep® basis. 47 C.F.R.
§51.713,



Level 3 IB at 30, of seq. Level 3's assertion is that the use by a CLEC of an

intervening transit provider such as Neutral Tandem effectively shields the
originating CLEC from efforts by the ferminating CLEC to collect mandated
reciprocal compensation. Id.

This argument is relentiessly defective, for any of several reasons, First, it
assumes that the identities of the CLECs, and of the traffic they originate, are
somehow hidden from the terminating LEC by the intervening tandem provider.
| This assumption, however, is: (a) not frue as a general matter; and (b) absolutely
contrary to the known facts of record in this proceeding. The unchallenged
evidence here is that Neutral Tandem provides all signaling information and call
detail necessary for Level 3 to bill originating carriers. Complaint, 1137; Neutral
Tandem Ex. 2 at 6; Tr. 148.

The second defect in Level 3's argument is that Level 3 cannot argue that
it is infeasible or imposs_ible to collect reciprﬁqal'compeﬂsation fmm those CLECs
ué.ing Neutral Tandem's transit services, because Level 3 has, by its own
admission, pever attempted to collect such compensation. Neutral Tandem Ex. 1
at 13-14; Neutral Tandem Ex. 2 at 4-5, Attachment A at 5-6; Neutral Tahdem‘ Ex.
6 (Level 3 Response to Staff DR Jz 1.04(A)); Tr. 324, 354, 359. Level 3's
argument, therefore, is that indirect interconnection frustrates it in exercising
rights that it never exercises, or even gtiempts to exercise. Level 3 has failed to
demonstrate one single instance where a CLEC using Neutral Tandem refused

to pay Level 3 reciprocal compensation that it sought. its assertion that indirect



interconnection somehow frusirates the collection of reciprocal compensation is

therefore baseless.

Finally, Level 3 admits fo having paig no reciprocal compensation to
CLECs that use Neutral Tandem’s services. Tr. 359. It therefore has no
grievance at this point, inasmuch as “bill-and-keep” arrangements, whereby
carriers terminate other carriers' traffic for free, in exchange for similar
accommodation of the traffic they originate, are perfectly lawful, and may be
imposed by state Commissions. 47 C.F.R. §51.713. Level 3 has received
compensation in the form of termination services, whether it likes it or not. It can
confinue to do so, or it can employ the cali detail with which Neutral Tandem
provides it to bill those carriers. What it canpot do is claim that it has been
harmed by anything but its own fallure to exercise its rights.

In shoit, there is po evidence here that Level 3 is in fact prevented from
collecting reciprocal compensation from those .CLECs that utilize Ngutral
Tandem’s setvices, or even that it has suffered any cognizable harm from its oﬁn
failure to do so. Level 3's assertion to the contrary is the reddest of herrings, and

should be ignored.
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WHEREFORE, the Staff of the lllinois Commerce Commission respectiully

requests that its recommendations be adopted in their entirety consistent with the

arguments set forth herein.

June 8, 2007

Respectfully submitted,

i

Matthew L, Harvey

Stefanie R. Glover

Hlinois Commerce Commission
Office of General Counsel

160 North LaSalle Street

Suite C-800

Chicago, lllinois 60601

3121 793-2877

Counsel for the Staff of the
llinois Commerce Commission
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