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REPLY OF PEOPLE WORKING COOPERATIVELY, INC. TO THE OFFICE OF
CONSUMERS” COUNSEL “MEMORANDUM CONTRA PEOPLE WORKING
COOPERATIVELY’'S MOTION FOR AN EXTENSION OF TIME TO FILE REPLY BRIEF,
PHASE I, AND MEMORANDUM CONTRA "‘RENEWAL OF MOTION TO STRIKE
BY THE OFFICE OF CONSUMERS’ COUNSEL"
People Working Cooperatively, Inc. (“PWC”) files this reply to the Memoranduimn
Contra People Working Cooperatively’s Motion for Extension of Time to File Reply Brief, Phase
I, aid Memorandum Contra “Renewal of Motion to Strike” by The Office of Consumers”
Counsel, filed by the Office of Consumers’ Counsel (“OCC”) on June 6, 2007 (referred to
herein as “OCC Memo Contra”) in the above-named proceedings. PWC responds in the
order in which OCC makes its arguments.
1, OCC has failed to support its argument that PWC has not followed
Commission rules in filing its motion for an extension of time; therefore, the

Commission should reject its argument and grant PWC’s motion for an
extension of time.

OCC contends that PWC failed to abide by the rule regarding motions for
extensions, citing to Ohio Administrative Code Rule 4901-1-13 (B) (“Rule 13(B)”). That
rule does not apply in this situation. That rule applies when the party who is requesting

the extension “intends,” before the scheduled filing date, to file a request for extension before

"The PWC Reply Brief, Phase II, to which OCC refers is Reply Brief, Phase I, of People Working
Cooperatively, Iinc. and Renewal of Motion to Strike @ Portion of the Brief of the Ohio Partners for
Affordable Energy by People Working Cooperatively, Inc., filed in these proceedings on June 1, 2007,
two days after the filing date set by the presiding Attorney Examiner and accompanied by a
Motion for Extension of Titne to File Reply Brief, Phase 11, of People Working Cooperatively, Inc., which
PWC filed under Ohio Administrative Code Rule 4901-1-12 (C).
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the filing date. As can be seen on the attached affidavit of Jock |. Pitts, President of PWC,
at no time did PWC intend to file its Reply Brief, Phase II, later than the date on which
the attorney examiner presiding over these proceedings set the date for reply briefs for
Phase II. At the time that PWC decided to ask for an extension of time, it was too late for
PWC to comply with this rule because it planned up until the last minute before the
filing deadline to file its brief as scheduled.?

So PWC has filed its motion and reply brief, two days after the filing date under
Ohio Administrative Code (“OAC”) Rule 4901-1-12 (C) (*Rule 12(C)"), which allows for
a party to file a motion under this section without a memorandum contra if the pleading
is being filed within five days or less of the scheduled filing date. The necessity of filing
its motion for an extension time after the scheduled filing date appears to fit PWC’s
situation.” PWC requests that the Commission find that PWC has substantially
complied with this Rule 12(C).

Under the newly effective language in this Rule, a party may, but does not have
to, inquire of all parties whether they object to the expedited ruling. If the movant does
not inquire about other parties’ objection to the motion for an extension of time, then
parties have the full opportunity to respond, which both OCC and OPAE have done.
While OCC claims that PWC asks for “Commission action on its request without a
responsive pleading from OCC or any other party,” there are no words to that effect
anywhere in PWC’s motion and PWC did nothing in its motion to prevent OCC or
anybody else from responding.

Nevertheless, OCC states:

? OCC complains that it received no “brief summary” of the motion for an extension of time
required under OAC Rule 4901-1-13(B). But since PWC did not make its motion before the reply
brief filing date, that rule—and, therefore, that obligation—is inapplicable.

$OCC’s recasting the PWC Reply Brief, Phase II, filed with its motion for an extension of time, as
a "“Memorandum Attachment” appears to be driven by OCC's interpretation of Rule 12(C) that
the rule does not allow for the filing of the motion and the reply brief at the same time, an
interprelation that is not necessarily definitive, when the filing of the reply brief with the motion
is not prohibited by the rule and appears to be permissible under these circumstances.



Granting PW(’s Motion would provide an undue advantage for PWC with
no good cause to support such an irregular procedures. Similarly, PWC's
statement that the Motion will not result in delay is questionable since it
was submitted after the end of the briefing schedule and is one to which
PWC should expect a reaction from the OCC and OPAE.

OCC Memo Contra, at 5. OCC does not say what the “undue advantage for PWC” is, or

how granting PWC’s motion will disadvantage OCC, except to say that it would have

liked an extension of time to file, too. Id. But, as previously stated, PWC did not know
that it would need an extension of time to file before the filing date. And PWC filed as
soon as it could after the filing date, just two days after the reply briefs were due. And
since the parties now await Commission order with no pleadings, hearings, discovery or
other process called for before the order issues, it would seem that a claim of being
disadvantaged is not compelling, especially since OCC has been given—and taken—the
opportunity to respond. PWC does not understand and therefore cannot comment on

OCC’s statement about delay in the sentence beginning “[slimilarly, PWC’s statement

that the Motion will not result in delay...”in the above quotation from the OCC Memo

Contra. Finally, a review of the PWC Reply Brief, Phase Il itself shows that PWC did not

take any opportunity to review others’ reply briefs in order to supplement its own

ending arguments.

2. PWC has amply demonstrated that OPAE and OCC in their pleadings have
taken a single fact of funding from DE-O, funding that OPAE itself has sought
for itself and its Community Action Agency clients, and used that fact to reach
conclusions that are not supported by the record, are harmful to PWC, and are
untrue,

OCC argues that the only claim that it made about PWC in its initial brief, Phase

I, is that PWC’s factual representations in these proceedings lead to only one

conclusion, namely, that PWC’s issue in these proceedings is a narrow one and therefore

not of sufficient weight for the Commission to consider PWC as a stipulation signatory

on behalf of the residential consumers in the service territory of Duke Energy-Ohio



(“DE-O"). But OCC in its initial brief, Phase II* and certainly OPAE in its Phase I and II
pleadings did not stop there. PWC has already responded several times to OPAE’s
continuing unsubstantiated claims and innuendo about PWC and to OCC’s claims about
PWC in its initial brief, Phase II and will not repeat its argument here, referring the
Commission to PWC’s pleadings in response to OPAE in Phase I and I and in to OCC in
PWC'’s Reply Brief, Phase IL

OCC also claims in the OCC Memo Contra that PWC has, in its Reply Brief,
Phase II, made no substantive contribution to Phase II of these proceedings, but makes
only its continuing objection to the claims by OPAE and OCC about PWC.® But it was
OCC and OPAE who raised the bona fides of PWC in their initial briefs, Phase 1I. That's
why it’s an issue and why PWC felt compelled to respond. PWC is responding to the
language in OCC's initial brief, Phase IL* So if PWC’s reply in the PWC Reply Brief,
Phase II, to OCC and OPAE provides “no substantive contribution” to Phase I, then
OCC’s and OPAFE’s comments that compelled PWC's reply provide “no substantive
contribution” to Phase II and the Commission should totally disregard all language in
OCC’s and OPAE's initial briefs, Phase I, in which they state their unfair conclusions
about PWC and their recommendations about the weight the Commission should give
to PWC'S having signed the Phase II stipulation.” And therefore, the Commission’s
granting PWC’s motion to strike the offensive language in OCC’s brief as detailed in

PWC'S Reply Brief, Phase 11,2 will be of no adverse consequence for OCC, since,

* Initinl Post-remand Brief, Hearing Phase I, by The Office of the Consumers” Counsel, filed May 17,
2?107 (both confidential and public) in these proceedings (referred to herein as “OCC initial brief,
Phase II”).

5 See OCC Memo Contra, at 10.

8 QCC initial brief, Phase 11, at 23.

7OCC’s contention that PWC’s Reply Brief, Phase II, which OCC calls “Motion Attachment,”
should be ignored should itself be ignored. There is nothing in Commission rule or practice that
provides for the Commission’s ignoring a brief in proceedings such as these just because some
party believes that the position argued in such brief is without merit. See OCC Memo Contra, at

5 See PWC's Reply Brief, Phase I1, at 9.



according to OCC in the OCC Memo Contra, the topic is of “no substantive
contribution” to the resolution of the Phase II issues.

If a valid and worthy issue in this Phase II is whether a stipulation to be adopted
by the Commission meets the standards set out by the Ohio Supreme Court for
stipulations, then PWC’s Reply Brief, Phase I, and its prior pleadings in response to
attacks by OPAE in Phase 1 and Phase Il of these proceedings are as substantive as
anything any party has to say about the AAC or SRT. While there has been much
discussion in the pleadings filed in Phase I and II of these proceedings about the Ohio
Supreme Court standard for Commission review and adoption of stipulations,” that
decision does not sanction a party’s use of unsupported assumptions, conclusions and
innuendo in its argument about the weight to be given a party-signatory’s support for a
stipulation (or for that matter, its dissent). Among the claims made against PWC in
these proceedings, the most offensive to PWC include OPAE's argument leading to the
unavoidable conclusion that PWC would sign any stipulation that DE-O would put in
front of it regardless of the consequences of that stipulation’s adoption for PWC’s
residential consumer clients. And OCC offends the truth when it states, and repeats in
the OCC Memo Contra, PWC’s alleged “dependence” ' on DE-O for funding, the whole
of its language leaving the strong impression that PWC’s “dependence” necessarily
leads to PWC's unquestioning support for stipulations supported by DE-O in these
cases—and the OCC-proposed consequence of this alleged “dependence,” the
Commission’s giving no weight to PWC’s having signed the stipulation.

It's not surprising that OCC and OPAE want these unsubstantiated assumptions
and conclusions to be true—or at least believed by the Commission. In an effort to
support their position that the stipulations in these proceedings should not be given any

weight by the Commission in reaching its decision in these proceeding and that their

® Consumers” Counsel v. Public Utilities Comm’n {1992), 64 Ohio St. 3d 123.
' OCC initial brief, Phase II, at 23 and OCC Memo Contra, at 7-9.



adoption was (regarding the May 20, 2004 stipulation) and would be (regarding the
stipulations reached in the remanded proceedings} unlawful, OCC and OPAE want to
be able to argue that there is no legitimate residential consumer class support for the
stipulations. But to make their point, OCC and OPAE have gone to great lengths to
fabricate a set of assumptions and conclusions that are not supported by the record and
are untrue. A careful perusal of OPAE’s and OCC’s unfounded claims against PWC
provide no citation to the record anywhere.

When parties believe that they have to do what OCC and OPAE have done
regarding PWC in these proceedings, it must mean that they cannot argue to their
desired outcomes in these proceedings based on the record before the Commission and
without going beyond the record, beyond the truth. If OCC and OPAE have to resort to
the fabrications and innuendo they use to support their arguments about the weight to
be given PW(’'s having signed the stipulations in these proceedings, then their position,
based on the record in these proceedings, must be unsupportable.

Again, PWC will not repeat its responses to OCC’s arguments made in its initial
brief, Phase I and to which PWC responded in its Reply Brief, Phase II, which PWC
urges the Commission to accept and consider.

3. Conclusion

PWC urges the Commission, therefore, regarding these Phase II proceedings:

1. to grant PWC's motion for an extension of time to file its Reply Brief, Phase I
and to give full consideration to the issues that it raises in the PWC Reply Brief,

Phase II;

2. to find that the OCC’s assumptions, conclusions and innuendo that are nowhere
supported in the record of these proceedings are unacceptable and harmful and

to grant PWC'’s request that all such unsubstantiated assumptions, conclusions



and innuendo be stricken'! from OPAE’S and OCC’s pleadings in Phase I and II
of these proceedings;

3. to find as valid and conforming to the law and to adopt the stipulation that has
been signed by PWC and others, including the Commission Staff, and presented
to the Commission for its consideration and adoption in this Phase II as a just
and reasonable resolution, supported by record evidence, of the many and

complex issues of this Phase II.

Respectfully subrmitted on behalf of
PEOPLE WORKING COOPERATIVELY, INC.
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Kettlewell & Owens LLP

100 East Campus View Blvd., Suite 360

Columbus OH 43235

(614) 221-1832 (Mary Christensen direct dial)

(614) 396-0130 (Fax)

mchristensen@columbuslaw.org

" As set forth in PWC'’s Reply Brief, Phase II, at 8-9.


mailto:mchristensen@coIumbuslaw.org

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Reply, of People Working Cooperatively, Inc.

to the OCC Memo Contra has been served on the following parties of record in this

proceeding by e-mail this 11* day of June, 2007.

DANIEL J. NEILSEN, ESQ.
MCNEES WALLACE & NURICK LLC
dneilsen@mwnemh.com

THOMAS MCNAMEE, ESQ.

WERNER MARGARD, ESQ.
ATTORNEY GENERAL’S OFFICE
thomas.ncnamee@puc.state.oh.usOCC’s-
Werner.Margard@puc.state.oh.us

DAVID F, BOEHM, ESQ.
MICHAEL L. KURTZ, ESQ.
BOEHM KURTZ & LOWRY
dboehm@bkllawfirim.com
mkurtz@bkllawfirm.com

RICHARD L. SITES, ESQ.
OHIO HOSPITAL ASSOCIATION
ricks@ohanct.org

HOWARD PETRICOEFF, ESQ.
VORYS, SATER, SEYMOUR & PEASE
MHPetricoff@vssp.com

MICHAEL DORTCH, ESQ.
KRAVITZ, BROWN & DORTCH, .1.C
mdortch@kravitzlle.com
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PAUL COLBERT, ESQ
ROCCO D’ASCENZQ, ESQ.
ANITA SCHAFER

CINERGY CORPORATION
Paul.Colbert@Cinergy.com
Rocco.D'Ascenzo@Cinergy.com
Anita.Schafer@Cinergy.com

JEFFREY L.SMALL, ESQ.

LARRY 5. SAUER, ESQ.

ANN HOTZ, FSQ.

QOFFICE OF CONSUMERS” COUNSEL
SMALL®@occ.state.oh.us
sauer@occ.state.oh.us
hotz@occ.state.oh.us

COLLEEN MOONEY, ESQ.

OHIO PARTNERS FOR AFFORDABLE
ENERGY

cimooney2®@columbus.rr.com

BARTH ROYER
BELL & ROYER CO., LPA
barthroyer@aol.com

SALLY W. BLOOMEIELD, ESQ.
THOMAS O'BRIEN, ESQ.
BRICKER & ECKLER LLP
sbloomfield@bricker.com
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DUKE ENERGY OHIO, INC. RATE ) Case Nos. 03-93-EL-ATA et al.
STABILIZATION PLAN REMAND'AND ) _ S
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AFFIDAVIT OF JOCK J. PITTS

STATE QF OHIO )
}8S:
COUNTY OF HAMILTON)

I, JOCK J. PITTS, being first duly cautioned and sworn, heteby state as ,folléw;.:

1. I am the President of People Working Coopefatively, Inc. (“PWC"), a Cinc¢innati-
based, Ohio nou-profit corporation whose mission is to provide critical home répéi'fs, ihcluding
weatherization services, for the very low-income elderly and disabled homeowners re.sidiﬁg in
the Duke Energy-Ohio (“DE-0*) service territory. PWC has been an intervenor i'nrr,thererarﬁei
phase of this proceeding before the appeal resulting in a remand of the initial RS_?Vcas‘c,'tro the
Public Utilities Commission of Ohio (“Comimission™) fo_r this second phase. I giﬁé dirécﬁon to
our counsel for matters in which PWC intervenes at the Commission. 1 make this ,statémént in '-
support of PWC’s Reply of People Working Cooperatively, Inc. fo 'Qﬂ?ce af Con&%}:;.agf*&’ Counsel
Memorandum Contra, to be filed with the Commission on Jurie 11, 2007 in the'aqu're—hamed'
proceedings, Phase IL |

2. Because of statements made by the Office of Consurmners’ Couns;ai,(“OCC”) and
the Ohio Parlners for Affordable Energy (“OPAE™) in their initial briefs, ﬁled—iﬁ Phase II of 7' _
these proceedings, PWC determined that it would file a reply to those stateménts éhd plgﬁned on
submitting its reply brief, Phase IT on May 30, 2007, the date or_lrwh-ic-h therattbrhé-yréxazﬁénér' -

presiding over Phase [I set as the date by which reply briefs were to be filed. PWC worked with




its counsel fo prepare that reply beginning shortly after the filing of the initial briefs, Phase II and

PWC’s counsel’s retrieval, and counsel’s and, in some instances, my review of the bricfs. PWC's
counsel traveled out of state during the interim between the initial énd reply briéf_s,. Nonetheless,
counsel completed the brief for what was expected to be final review and aI)pfoi?aI by' me. On the
date that the reply brief was due, I was traveling out of state but had a copy of the brief for my
review, which would not be possible until late in the day. Upon that review, I defermined that the
brief required revision that could not be completed in time for filing timcly.

3. PWC’s decision to revise the brief, which caused its late filing, was profnpted by
PWC’s hope that a less candid expression of its offense and outrage about the Viss'ues' and
accusations with which it has had te grapple in these proceedings, which arerdeécribed in detail
in its pleadings, would make all possibility of future collaboration with OCC, with whom it
shares the important mission of providing services to residential consumers of energy services in
DE-O's service territoty, impossible. So I decided at the 11* hour on the nighf of ﬁlihg date to
have the brief revised. These have been difficult cases for PWC because it cannot comprehend:
how parties, whose synergistic approaches to serving the same client base thé.t_éould be 50
powerful, have become opponents in these proceedings.

Further Affiant sayeth naught. // _ ﬂ ' ;

Jock J, Pitts, President

SWORN TO AND SUBSCRIBED before me, a Notary public, this iL day of June,

Al

Notary Public

(SEAL)
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